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VOL^  XCIII. 


The  cases  re-reported  in  this  volume  will  be  found 
originally  reported  in  the  following  State  Reports : 

HA88AGHmETT8  Refobts.    •    .    •  Vols.  97, 98.  1867. 

MicmoAN  Reports. Vols.  16, 10.  1867. 

SIiNNEsoTA  Refobts. VoL  12.  1867. 

Mississippi  Repobts. Vol.  41.  1867, 1868. 

Missouri  Reports. Vols.  89, 4a  1867. 

Nebraska  Refobts. VoL  1. 

Nevada  Refobts. VoL  8.  1867, 1868. 

New  Haicpshibb  Refobts.  •    •    •  VoL  47.  1867. 

New  York  Reports. Vols.  86, 87.  1867. 

Phillips's  N.  C.  Law  Reports.      .  VoL  1.  1867. 

Phillips's  N.  C.  Equttt  Refobts.  .  Vol.  1.  1867. 

Ohio  State  Reports. VoL  17.  1867. 

Pbhhstlvania  Statb  Refobts.     •  Vols.  64,  66^  66.        1867. 
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AMERICAN  DECISIONS 


•tito  Bcipofti  an  In  pareiitlieMi»  and  Um  nomlMr  of  Um  Amerloaa  .Padriomi  l» 
which  thtj  m  re-vtpoftod  la  In  haaTr^aead  latlar. 


Alabama— (1  Minor)  12;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (3  Stew.)  80^  81*^ 
(1  Stew.  &  P.)  81;  (1, 2, 3  Stew,  ft  P.)  88;  (4, 6  Stew,  ft  P.)  84;  (5  Stew, 
ft  P.,  and  1  Porter)  86;  (1, 2  Porter)  87;  (3^  4  Porter)  89;  (4,  fi,  6  Porter> 
80;  A  7 Porter) 81;  (8,  9 Porter) 88;  (1)84^86;  (2,8)86;  (3,4)87;. 
(4,  5)  89;  (^  7)  41;  (7.  «)  48;  (9.  10)  44;  (11. 12)  46;  (13,  14,  16)  48; 
a^  16)  50;  (17, 18)  68;  (18, 19)  54;  (20,  21)  56;  (22,  23)  58;  (24,  25} 
60;  (20,27)68;  (28,29)65;  (29,30,31)68;  (31,32,33)70;  (33;34,35> 
78;  (35,  36,  37)  76;  (37,  38)  79;  (38)  81,  88;  (30)  84,  87;  (39,  40)  88; 
(40,  41)  9L 

ABKAJiaAS-(l,  2)  88;  (2)  85;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  48;  (7,  Sy 
44,  46;  (8, 9)  47;  (9, 10)  50;  {l(K  H)  58;  (11, 12)  54;  (12, 13)  56;  (13, 
14)  58;  (14, 15)  60;  (15, 16)  68;  (17, 18)  65;  (18, 19)  68;  (19)  70;  (20)  73^ 
(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  88;  (24,  25)  9L 

Gauioknia— (1)  58,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  68;  (6)  65;  (7,  8;  68^ 
(9,  10, 11)  70;  (12, 13,  14)  78;  (14,  16,  16, 17)  76;  (17,  18,  19)  79;  (19, 
20,  21)  81;  (21)  88;  (22,  23)  88;  (24,  25,  26,  27)  85;  (27,  28,  29)  87^ 
(29,  30,  31)  89;  (31,  3%  33,  34)  91 

COLOBADO— (I)  91. 

OomnDcnooT— (Eirby,  and  1,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 
(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  80^ 
(9)81;  (10)  85,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  86^ 
(14)86;  (16)88,89;  (16)41;  (17,18)44;  (18)46;  (19)48;  (19,20)50^ 
(20)  58;  (21)  54;  (21,  22)  66;  (22)  58;  (23)  60;  (23,  24)  68;  (25)  66^ 
(25^  26)  68;  (27)  71;  (28)  78;  (29)  76;  {29, 30)  79;  (31)  81,  88;  (32)  86; 
(32;  33)  87;  (33)  89;  (34)  9L 

DbiAWabb-(1  Hair.)  88,  85,  86,  87;  (2  Hair.)  89,  80^  81,  88;  (4  Harr.> 
48,  44;  (5  Hair.)  48,  60;  (1  Hoact)  68,  68^  71;  (2  Boost,  2  DaL 
Ch.)  78;  (2 Hooat) 81;  (2Hoast)88;  (3Hoii8t)89. 


10  Schedule. 

Florida— (1)  44,  46;  (2)  48^  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  68,  65; 

(7)  68;  (8)  71,  78;  '9)  76,  79;  (10)  81;  (11)  89;  (12)  OL 
OiiOBOiA— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  50: 

(8, 9)  58;  (9, 10)  54;  (11, 12)  56;  (12, 13, 14)  58;  (15, 16)  60;  (17, 18, 19) 

63;   (19,  20)  65;  (21,  22,  23)  68;   (24,  25,  26)  71;   (27,  28)  73;  (29)  74; 

(29,  30,  31)  76;  (31,  32)  79;  (33)  81,  83;  (34,  35)  80;  (36)  01;  (37)  08. 
Clukois— (Breese)  8;  (1  Scam.)  85,  86,  87,  88,  80,  80,  88, 33;  (2  Scanu) 

33,  35;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  30;  (1  GUm.)  41; 
(2GUm.)43;  (3Gam.)44;  (4  Gilm.)  46;  (5  Gilm.)  48^  50;  (11)50; 
(11,  12)  58;  (12,  13)  54;  (13,  14)  56;  (14^  16)  58;  (15)  60;  (16)  61;  (16, 
17)  63;  (17,  18)  65;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 
24,  25)  76;  (25,  26,  27)  70;  (27,  28,  29,  30)  81;  (30,  31,  32,  33)  83;  (33, 

34,  35,  36)  86;  (36, 37,  38)  87;  (39, 40,  41,  42)  80;  (42, 43, 44,  45, 46)  08. 
Indiana— (1  Blackf.)  18;  (2 Blackf.)  18, 80,  81;  (3 Blackf.)  85, 86;  (4 Blackf.) 

88^  80,  30,  38;  (5  Blackf.)  38,  33,  35,  36;  (6  Blacki)  36,  38,  30; 
(7  Blackf.)  30,  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  58;  (2,  3) 
54;  (3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  70;  (18,  19)  81;  (20,  21)  83;  (22, 
23)  86;  (24,  25)  87;  (26,  27)  80;  (27,  28,  29)  08. 

Iowa— (Morris)  30,  41,  43;  (1  G.  Greene)  46,  48^  50;  (2  G.  Greene)  58; 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  56;  (3,  4)  66; 
(4,  6)  68;  (6, 7)  71;  (7,  S,  9, 10)  74;  (10, 11)  77;  (U,  12)  70;  (13, 14)  81; 
(14,  15)  83;  (16»  17,  18)  85;  (18,  19)  87;  (20,  21)  80;  (22,  23,  24)  08. 

Kansas— (1)  81;  (1,  2)  83;  (2)  85;  (3)  87,  80. 

Ilbntucky- (1  Sneed)  8;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  <  5;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K. Marsh.)  10;  (2A.  K.Marsh.,andLitt  SeL  Ca8.)18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  13;  (3,  4  litt)  14;  (1,  2  Mon.,  and  5 
litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Men.)  18;  (1,  2,  3  J.  J. 
Marsh.)  10;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  83;  (1  Dana)  85;  (2  Dana)  86;  (3  Dsna,  88;  (4  Dana)  80; 
(5  Dana)  30;  (6,  7  Dana)  88;  (8,  9  Dana)  33;  (9  Dsna,  and  1  B.  Mon.) 
35;  (1,  2 R  Mon.)  36;  (2,  3 B.  Mon.)  38;  (3,  4 B.  Mon.)  30;  (4^5B. 
Mon.)  41;  (5,  6  R  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  58; 
(12  R  Mon.)  54;  (13  B.  Mon.)  56;  (14 B.  Mon.)  58;  (14, 15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meto.)  71; 
(2  Meto.)  74;  (3  Meto.)  77,  70;  (4  Meto.)  81,  83;  (1  DuvaU)  86;  {^ 
Duvall)  87;  (1  Bush)  80;  (2  Bash)  08. 

LoinsiANA- (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  <5, 6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart.)  13;  (1,  2  Mart.,  K.  S.)  14;  (3  Mart,  K.  S.)  15;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  10, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (5,  6)  85;  (6,  7)  86;  (8)  88;  (9,  10) 
80;  (11)  30;  (12)  88;  (13,  14)  33;  (15, 16)  35;  (17, 18, 19)  36;  (1  Rob.) 
36;  (1,  2,  3  Bob.)  38;  (4,  5,  6  Bob.)  30;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  58;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (IS 
Ann.)  77;  (16  Ann.)  70;  (17  Ann.)  87;  (18  Ann.)  80;  (19)  08. 

Mains— (1  GreenL)  10;  (2  GreenL)  U;  (3  GreenL)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  10;  (6, 7  GreenL)  80;  (7,  8  GreenL)  88;  {%  9 
GreenL)  83;  (10  Me.)  85;  (11)  85,  86;  (12)  88;  (13)  80;  (14)  8^  31; 
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(16)  88;  (16^  10)  88;  (17)  88;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22,  SQ 
88;  (23,  24)41;  (25)48;  (26)46;  (26,  27)  46;  (28,  29)48;  (29,  30,  81) 
50;  (31,  32)  68;  (32;  S3)  64;  (34,  35)  66;  (35,  36,  37)  68;  (37)  60;  (38) 
6i;  (39,  40)  68;  (41,  42)  66;  (43,  44)  60;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  70;  (51)  81;  (52)  88;  (53)  87;  (53,  54)  80;  (54,  65)  08. 

IClBTl,^i>--(l,  2,  3,  4  H.  &  M.)  1;  (1  n.  ft  J.)  8;  (2  H:  ft  J.)  8;  (3  H.  ft  J.) 
6,6;  (4H.ftJ.)7;  (5H.ftJ.)0;  (6H.ftJ.)14;  (7H.ftJ.)16;  (IBL 
Ch.)17, 18;  (1  H.  ftG.)18;  (1,  2  GUI  ft  J.)  10;  (2  BL  Ch.,  and  2,  3  O. 
ft  J.)  80;  (3BLCh.,  aiid30.  ftJ.)88;  (4,  50.ft  J.)  88;  (5^60.ftJ.) 
86;  (6,  7  O.  ft  J.)  86;  (7  O.  ft  J.)  88;  (SO.  ft  J.)  80;  (9  0.  ftJ.)81; 
(10  O.  ft  J.)  88;  ai  O.  ft  J.)  88,  86,  87;  (12  G.  ft  J.)  88;  (1  GiU)  80; 
(2  Gill)  41;  (3  Gfll)  48;  (4  Gil)  46;  (5,  6  GiU)  46;  (6, 7  GiU)  48;  (8  GiU) 
60;  (9  GiU)  68;  (1)64;  (2, 3)  66;  (4, 5)  60;  (5, 6, 7)  61;  (8)68;  (9)  66; 
aO,  11)  60;  (12, 13)  71;  (14, 15)  74;  (16,  17)  77;  (17, 18)70;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23,  24)  87;  (24,  25)  80;  (25,  26)  00;  (27,  28)  08. 

HAaBACHUBERB— (Qoincy)  1;  (1)  8;  (2, 3, 4)8;  (5, 6)  4;  (7, 8)  6;  (9, 10, 11)  6; 
(12, 13, 14)7;  (15, 16)  8;  (17)  0;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  10;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  80;  (19  Pick.)  81;  (20 Pick.)  88;  (22Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2,  3  Met)  87;  (3, 4, 5 
Met)88;  (5,6,7Met)80;  (7,8Met)41;  (9,10Met)48;  (ll,12Met) 
46;  (12,  13  Met.)  46;  (1,  2  Cash.)  48;  (3,  4  Cash.)  60;  (5  Cash.)  61; 
(5^  6  Cuah.)  68;  (6  Cash.)  68;  (7,  8  Cash.)  64;  (9  Onah.)  66,  67;  (10 
Cnoh.)  67;  (11, 12  Ciuh.)  60;  (1, 2  Gray)  61;  (3  Gray)  68;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  60;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1, 2  AUen)  70;  (3  AUen)  80;  (3, 4, 5  AUen)  81; 
(6,  7  AUen)  88;  (8,  9  AUen)  86;  (10^  11  AUen)  87;  (12,  13  AUen)  00; 
(14  AUen)  08;  (97,  98)  Oa 

ICicsiOAii— (1  Dong.)  40, 41;  (2  Dong.)  48, 46, 47;  (1)  48, 61,  68;  (2)  66, 
67;  (2,  3)  60;  (3)  61,  64;  (4)  66,  60;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)  88;  (11, 12)  88;  (12)  86;  (13)  87; 
(14,  15)  00;  (15,  16)  08. 

Mi2fRE90TA->(l)  66,  61,  66,  60;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  86;  (10,  11)  88;  (12)  00;  (12)  08. 

MiBBiasiFPi— (Walker)  18;  (1  How.)  86, 88, 80, 81;  (2  How. ) 88;  (3, 4 How.) 
84;  (4,  5  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
ftM.)40;  (2,3Smede8ftM.)41;  (4,5SmedesftM.)  48;  (5, 6,  7 Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  40;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  63;  (23)  56, 
67;  (24,  25)  67;  (25,  26)  60;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  60;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80; 
(40,  41)  00;  (41)  Oa 

MoBOina— (1)  13, 14;  (2)  88;  (3)  88,  83,  86,  86;  (4)  88,  80,  81;  (5)  31, 
88;  (6)  34,  35;  (7)  37,  88;  (8)  40,  41;  (9)  43;  (9, 10)  46;  (10, 11)  47; 
(11, 12)40;  (12)  61;  (13)  68;  (14, 16)  65;  (15,  16, 17)67;  (17, 18, 19)60; 
(19,  20)  61;  (20,  21, 22)  64;  (22,  23,  24)  66;  (24,  25,  26)  60;  (26,  27)  78; 
(28)  76;  (29,  30,  31)  77;  (31)  80;  (32,  33)  88;  (33,  34)  84;  (34^  35)  86; 
(35,  36,  37)  88;  (37,  38,  39)  00;  (39,  40)  Oa  , 

Nebraska— (1)  Oa 

Mbvada— (1,  2)  00;  (3)  Oa 
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Ksw  HampshirxHI)  B;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88,  85,  86; 
(7)  86,  88;  (8)  88,  80,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (13) 
88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)45,  47;  (19)  49;  (19,  20) 
51;  (21,22)63;  (22,23,24)66;  (24,25,26)67;  (26,27,28)69;  (28, 
29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  78;  (37, 38,  39)  75; 
(40,  41,  42)  77;  -(42,  43)  80;  (43,  44)  88;  (44,  45)  84;  (45)  86;  i^)  88; 
(47)  90;  (47)  93. 

Kzw  jEBSET^Coze)  1;  (1  PexL)  8;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Hakt.)  10;  (2  Hakt.)  11;  (3  HaUt)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Hakt.)  19,  80;  (1  Sax.,  7  Halst)  81;  (1  Or.,  1  Sax.,  7  Hakt)  88; 
(1  Sax.,  1  Gr.)  83;  (1, 2Gr.)  85;  (2  Gr.)  87;  (3GV.)  88,  89;  (2Gr.  Gh.) 
89;  (1  Harr.,  3Gr.  Oh.)  31;  (1  Harr.,  1  Gr.  Ch.)  38;  (2  Harr.,  1  Gr.  Gh.> 
84;  (I  Gr.  Oh.,  2,  3  Harr.)  85;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spenoer,  3, 

4  Harr.)  88;  (1  Spencer,  3 Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spenoer,  3Gr. 
Ch.,  1  Halst  Ch.)  43;  (1  Spencer,  1  Halst  Ch.)  45;  (1  Zab.,  2  Halst  Ch.) 
47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halrt.  Ch.)  55; 
(3 Zab.,  1  Stock.  Ch.)57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61;  (4  Zab., 

I  Datch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beaale/a  Eq.)  78;  (4  Dutch.) 
75;  (4  Dutch.,  2  Beasley's  Eq.)  78;  (5 Dutch.,  1  MoOarter)  80;  (1  Vroom, 
1»  2  McCarter'a  Eq.)  88;  (1  C.  K  Green's  Bq.)  84;  (1,  2  Vroom,  2  C.  E. 
Green's  Eq.)  86;  (2  C.  E.  Green's  Eq.)  88;  (3  Vroom,  2,  3  C.  B.  Green'e 
Eq.)  90. 

Kiw  ToBX— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  20aL  Gas.,  1,  2,  SCaL) 
8;  (1, 2, 3  Johns.)  3;  (4, 6  Johns.)  4;  (6,  7, 8  Johns.)  5;  (9,  10^  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Jdms.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 

5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  F^  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige,* 
6,  7,  8  Wend.)  88;  (3  P^)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Puge,  10, 

II  Wend.)  85;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  P^  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (6,  7  Pftige,  17,  18  Wend.)  31; 
(7  P^e,  19,  20  Wend.)  88;  (7,  8  Psige,  21,  22  Wend.)  84;  (23,  24,  25 
Wend.,  8  Paige)  35;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  37;  (9  Paige,  2, 3 
Hill)  38;  (10  Paige,  4,  5,  6  Hill)  40;  (6  HiU)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Denio,  11  Paige,  1  Barb.  Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
j4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio) 49;  (1,  2)  49;  (2, 3> 
51;  (3,  4)  53;  (4,  5,  6)  55;  (6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11, 12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26, 27,  28)  84;  (28, 29,  30)  86; 
(31,  32,  33,  34)  88;  (34,  35)  90;  (35)  91;  (36,  37)  9a 

KoBTH  Cabolina— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Oinf.)  8; 
(1  Murph.)  8, 4;  (2  Mniph.)  5;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dev.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Der.  Eq.)  88,  84;  (4  Dev., 

2  Dev.  Eq.)  85;  (4  Dev.,  2  Dev.  iBq.,  1  Dev.  ft  B.,  1  Dev.  ft  B.  Eq.)  87; 
(1,  2Dev.  ftB.,  IDev.  ftB.  Eq.)  88,  80;  (1  Dev.ftB.Eq.,  2Dev.  ftE) 
81;  (3,  4  Dev.  ft  R,  2  Dev.  ft  R  Eq.)  88;  (4Dev.  ft  B.,  2  Dev.  ftB.  Eq.) 
84;  (1  Ired.)  35;  (1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2, 3  Ized.,  2Ized.  Bq.) 
88;(a^4Ired.,S;3Ired.Eq.)40;  (4,  Sized., Sized. Bq.) 48;  A 6 Ind. 
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3^  4  Irad.  Sq.)  44;  (0^  7  IrecL,  4  Ired.  Sq.)  45;  (7,8Ired..4,  5Ired.  Eq.) 
47;  (8^  9Ired.,  6  Ind,  Eq.)  49;  (9,  10»  11  IredL,  6  Ired.  Eq.)  U;  (11 
Ind.,  7  Ired.  Sq.)  63;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired. 
Eq.,  Boabee  L.,  Bosbee  Eq.)  57;  (Bosbee  L.,  1  Jones  L.,  Bosbee  £q.,  1 
Jones  Eq.)  60;  (1,  2  Jones  L.,  1^  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  8 
Jones  L.)  64;  (3^  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  60;  (5,  6  Jones  L.,  4  Jones  Eq.)  73;  (4^  5  Jones  Eq.,  7  Jones  L.)  75; 
(5, 6  Jooes  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst.  L.)  84;  (1,  2  Wxnst.  L.,  Winst.  Eq.)  86;  (1  FhilL  L.) 
01;  (FhilL  Law,  Fhill.  Eq.)  03. 

Ohio— (1)  13;  (2)  15;  (3)  17;  (4)  10,  80;  (5)  88, 84;  (6)  86,  87;  (7)  88^  30; 
(8)  81,  38;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  48;  (14,  15)  45; 
(16)  47j  (17)  40;  (18)  61;  (19)  53;  (20)  56;  (1,  2  Ohio  St)  60;  (3,  4 
Ohio  St)  68;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78:  (10,  11)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (15)  86;  (16)  88; 
(16,  17)  01;  (17)  03. 

OBnK>N~(l)  68,  76;  (1,  2)  80;  (2)  88,  84,  8a 

Pmji8YLVA»iA~-(l  Add.,  1,  2,  3  DsIL,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  Teates)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  R)  7;  (3, 4  Serg.  ft 
R.)8;  (5,  6Serg.  ftIL)0;  (7  Seig.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  R)  13;  (11,  12  Seig.  ft  R.)  14;  (13  Serg.  ftR)  15;  (14,  15,  16 
Serg.  ft  R)  16;  (17  Seig.  ft  R)  17;  (1  Bawle)  18;  (2  Rawle)  10;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawla,  2,  3  Penr.  ft  W.)  83,  84;  (4 
Bawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  80;  (1,  2  Whart,  5  Watts)  30;  (6  Watts,  3  Whart)  31; 
(7  WattB')38;  (4Whart)33;  (8, 9 Watts, 4,  5  Whart) 34;  (9,  lOWatte, 
6  Whart)  36;  (6  Whart.,  1,  2,  3  Watts  ft  S.)  37;  (3  Watte  ft  S.)  38; 
(3,  4,  5  Watte  ft  &)  30;  (5,  6  Watte  ft  S.)  40;  (7,  8,  9  Watte  ft  S.)  48; 
(1,  2  Pa.  St)  44;  (2, 3, 4, 5)  45;  (5, 6,  7)  47;  (7,  8, 9, 10)  40;  (10, 11, 12) 
61;  (13, 14, 15)  53;  (16, 17, 18)  56;  (18, 19, 20)  57;  (20, 21)  60;  (22)  60; 
(22,  23,  24)  68;  (24, 25)  64;  (26, 27)  67;  (28, 29)  70;  (29, 30,  31,  32)  78; 
(32,  33,  34)  75;  (35,  36,  37)  78;  (38,  39,  40, 41)  80;  (41, 42, 43)  88;  (44, 
45,  46)  84;  (46,  47,  48)  86;  (48,  49,  50,  51)  88;  (51,  52,  53)  01;  (54,  55, 
56)03. 

Rhods  Island-HD  18, 36, 51,  53:  (2)  56,  57, 60;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  73;  (6)  75,  78;  (7)  80,  88,  84;  (8)  86,  01. 

Sooth  OAROLnrjk— (1,  2  Bay,  1  Desan.  Eq.)  1;  (2  Desan.  Eq.,  1  Brev.)  8; 
(2  Brev.)  3;  (3  Desan.  Eq.,  2  Brer.)  4;  (3  Desan.  Eq.,  3  Brev)  6; 
(4  Desan.  Eq.,  3  Brev.)  6;  (1  Kott ft  M.)  0;  (1  Kott  ft  M.,  1  McCord)  10; 
(1,  2  MiU)  18;  (2  McCord)  13;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1,  2 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  BaL)  10;  (1,  2  BaL, 
1  Bai.  Eq.)  81;  (2  BaL,  I  Bai.  Eq.,  1  Rich.  Eq.)  83;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  HillCh.)86;  (2 Hill,  1, 2HiU  Ch.)  87;  (2  HiU  Ch.)  80;  0HiU, 

1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (COieves) 
34;  (1  McMnlL)  36;  (1  McMulL  Eq.,  2  McMulL)  37;  (2  McMnlL,  1 
Spears  Eq.)  30;  (1  Spears,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 

2  Spears)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  40; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  53; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  56;  (4  Rich.  Eq.,  5  Rich.)  67;  (5,  6  Rioh. 
Bq..  6  Rich.)  60;  (B,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8^  0 
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Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 

(10  Rich.  £q.,  1 1  Rich.  L.)  73;  (12  Rich.  L.,  1 1  Rich.  Eq.)  75;  (12  Rich. 

L.,  11,  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  13,  14  Rich.  L.)  9L 
Tensbssee— (1  Overt.)  3;  (1  Cooke,  2  Overt.)  5;  (3,  4,  5  Hay.)  9;  (Peek)  14; 

(M.  &  Y.  17;    (1,  2,  3  Yerg.)  M;    (4,  5  Yerg.)  86;  (6,  7  Yerg.)  87; 

8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meiga)  83;  (1  Humph.) 

84;  (2  Hamph.)  86,  87;  (3  Hamph.)  89;  (4  Humph.)  40;  (5  Humph.) 

48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  0  Humph.)  49; 

(9,  10  Humph.)  51;  (10,  11  Humph.)  68;  (1  Swan)  55,  57;  (2  Swan)  58; 

(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  65;  (3, 4  Sneed) 

67;  (4^  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  75;  (1  Cold- 

weU)  78;  (2  OildweU)  88;  (2,  3  ColdweU)  91. 
TntA»-(l)46;  (2)47;   (3)49;   (4,6)51;   (5,6)55;  (6)56;   ff,  8.  9)  58; 

(9,  10, 11)  60;  (11,  12,  13)  68;  (13»  14,  15)  65;  (16,  17, 18)  67;  (18,  19, 

20)  70;  (20,  21,  22)  78;  (22)  75;  (23,  24)  76;  (25,  25  Sapp.)  78;   (26) 

80,  88;  (26,  27)  84;  (27)  86;  (28)  9L 
YlBMOin^l  K.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 

88,84;  (5)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 

(13)87;  (14)89;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 

(20)  49;  (20,  21)  50;  (21,  22)  58;  (22,  23)  54;  (23)  56;  (24, 26)  58;  (25, 

26)  60;  (26,  27)  68;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 

82)  76;  (32,  83)  78;  (33, 34)  80;  (35)  88;  (85,  86)  84;  (36,  37)  86;  (37, 

88)  88;  (38,  89)  9L 
▼UODOA— (lJeff.,1,  2  Waih.,  1,2001)1;  (a;4,50aU)8;  (l,2Hen.&M., 

6001)8;  (4  Hen.  &1L,  1  Muni)  4;  (1  Va.  CaB.,  2, 8Mnni) 5;  (4  Hunl) 

6;  (5  Muni)  7;  (6  Muni)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 

(8,  4,  Rand.)  15;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 

(8  hofib)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigfa)  89; 

(7  hu^)  80;  (8  Leigji)  81;  (9  Leigji)  88;  (10  Leigji)  84;  (11  Lei^)  86; 

(11, 12Lngh)87;  (1  Rob.)89, 40;  (2Soh.)40;  (lOratt)  48;  (2Gratt.) 

44;   (8  Gmtt)  46;   (4  Oratt)  47;   (4,  5  Gratt)  50;   (5,  6  Oratt)  58; 

(TGfatt)  54;  (7,  8  Gmtt)  56;  (9  Gratt)  58;  (9,  10  Gratt)  60;  (11 

Gxatt)  68;  (12  Gratt)  65;  (18  Gxatt)  67;  (18Gratt )  70;  (14 Gratt )  78; 

(15  Gratt)  76;  (15, 16  Oratt)  78;  (16  Gntt)  80^  84, 86;  (17  Chratt)  91. 
W»r  VzBODrzA— (1)  88,  H. 
WnooNBiir— (1  Pin.) 89,  4a  48,  44;  (2 Pin.,  I  Cband.) 58;  (2,8Pin.,  «,8 

Qund.)  54;  (8  Pin.)  56;  (1, 2)  60;  (8)  68s  (4)  65;  (5)  68;  (6)  70;  (7)  78; 

(7,  ^  9,  10)  76;  (10^  II,  12)  78;  (18^  14)  80;  (15^  16)  88;  (16^  17)  84; 

(17, 18)  86;  (19,  20)  88;  (20^  21)  OL 
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Goodrich  v.  Hooper, 

197  MAS8ACHU81TT8,  1.J 

Aluoxd  Slakdiboub  Words  do  not  Impxjts  Airr  Cbiminal  Oimri^ 
unless  it  appears  from  the  record  that  the  words  set  forth,  by  their 
nataral  signification,  when  interpreted  in  the  light  of  the  eztrinsio  faoti 
alleged,  are  fairly  capable  of  such  a  meaning. 

IflAiriNO  OP  Allsged  Slanderous  Words  cannot  be  Enlarged  bt 
Innuendoes  to  impute  a  criminal  offense,  and  where  the  words  set  oat 
are  not  capable  of  such  construction,  the  declaration  will  be  adjudged 
bad  on  demurrer.  The  language  must  be  read  and  interpreted  by  the 
court  as  it  would  ordinarily  be  understood  by  mankind. 

Ho  Innuendoes  are  Necessart  undbr  Massachusetth  System  or  Plxai>- 
Dfo;  but  if  the  natural  import  of  the  words  is  not  intelligible  without 
farther  explanation  or  reference  to  facts  understood  but  not  mentioned, 
or  parts  of  the  conversation  not  litated,  the  declaration  should  contain 
a  concise  and  clear  statement  of  such  things  as  are  necessary  to  make 
the  words  relied  on  intelligible  to  the  court  and  jury  in  the  same  sense 
in  which  they  were  spoken:  See  Gen.  Stats.,  c.  129,  sec.  87. 

Words  Which  do  not  Impute  Any  Criminal  Oftsnse,  and  Which  arm 
NOT  Actionable.  —  In  tort  for  slander,  the  declaration  alleged  that  in 
conversations  concerning  the  plaintiff,  and  his  acts  as  collector  of  ous- 
toma,  in  reference  to  the  settlement  ot  a  claim  in  behalf  of  the  United 
States  against  W.,  the  defendant  used  these  words:  *'G.  [the  plaintiff] 
bad  not  accounted  to  the  department  for  the  sam  paid  [by  W.,  by  some 
$32,000";  and  also  words  substantially  as  follows:  "That  in  the  settle- 
ment for  the  alleged  frauds  by  W.,  amounting  to  many  hundreds  of 
thoosands  of  dollars,  the  amoant  paid  by  W.  was  $157,2224;  that  only 
$126,224  was  aooounted  for;  that  it  was  not  known  what  had  been  done 
with  the  balance;  and  it  was  understood  that  this  settlement  was  made 
thxoagh  the  intervention  of  S.  and  his  partner,  the  late  deputy  ooUeotor; 
that  it  was  discreditable  to  the  government  to  have  it  generally  known 
that  the  ram  of  $167,224  was  paid  by  W.  in  a  settlement  with  the  gov* 
An.  Dec.  Vol.  XCIII-4  « 
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cnuneiity  and  that  $32,000  of  that  sam  was  not  aooonnted  for."  fftia^ 
on  demurrer^  that  these  worda  did  not  by  their  natural  eenae  and  mean- 
ing impute  to  the  plaintiff  any  oriminal  offenae,  and  were  not  actionable, 
although  the  plaintiff  by  innnendoes  averred  that  they  imputed  to  him* 
■elf  the  crimes  of  embeizlement  and  of  reoeiTing  a  bribe,  and  were  so 
understood  in  the  conversations  alleged. 

Tort  for  slander.  The  declaration  contained  four  oounta. 
The  first  count  alleged  in  substance  that  the  plaintiff  was  a 
collector  of  customs;  that  it  was  his  official  duty  to  account 
for  and  pay  to  the  United  States  all  moneys  belonging  to  the 
government  received  by  him  officially;  that  neglect  or  refusal 
to  do  80  constituted  the  crime  of  embezzlement;  that  during 
his  incumbency  in  office  he  was  the  only  officer  and  person 
authorijsed  to  make  settlement  in  behalf  of  the  United  States 
of  claims  for  moneys  due  on  account  of  any  importations  of 
merchandise  made  within  it;  that  previous  to  the  speaking  of 
the  alleged  slanderous  words,  a  claim  had  been  made  in  be- 
half of  the  United  States  against  J.  D.  &  M.  Williams,  an 
importing  firm  doing  business  in  Boston,  for  a  large  sum  al- 
leged to  be  due  from  them  to  the  United  States  on  account  of 
certain  importations  of  wine;  that  the  plaintiff,  acting  in  his 
capacity  of  collector,  had  settled  it,  and  had  received  in  all,  in 
settlement  and  payment  thereof,  $126,224,  and  no  more;  and 
that  the  defendant,  in  a  conversation  concerning  the  plaintiff 
and  his  acts  in  reference  to  this  settlement,  publicly,  falsely, 
and  maliciously  accused  him  of  the  crime  of  embezzlement, 
by  words  as  stated  in  the  first  quotation  of  the  syllabus,  9upra. 
The  words  set  forth  in  the  first  and  third  cgunts  as  shown  in 
the  first  quotation  in  the  syllabus,  supra,  were  alike;  and  the 
words  set  forth  in  the  second  and  fourth  counts,  as  shown  in 
the  second  quotation  of  the  syllabus,  atepra,  were  alike.  The 
words  in  the  first  and  second  counts  were  alleged  to  be  an  ac- 
cusation of  the  crime  of  embezzlement;  and  those  in  the  third 
and  fourth  counts  were  alleged  to  be  a  charge  of  bribery.  The 
declaration  was  so  drawn  as  to  make  either  set  of  words  re- 
ferred to  come  within  the  definition  of  either  embezzlement  or 
bribery.  The  defendant  demurred  to  this  declaration  as  in- 
sufficient in  law  to  support  the  action,  upon  the  ground  that 
the  alleged  slanderous  words  did  not  by  their  import,  nor  in 
connection  with  any  facts  or  explanations  stated  in  the  declar- 
ation, in  any  manner  charge  or  impute  the  crime  of  embez- 
zlement or  the  crime  of  accepting  a  bribe,  and  were  not  in 
themselves  actionable.    The  questions  of  law  raised  by  the 
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demurrer  were  eubmitted  to  the  full  court  for  their  determi- 
nation.   Other  facts  are  stated  in  the  opinion. 

H.  L.  Dams  atid  T.  K.  Xot&rop,  for  the  defendant 

E.  MtTMoin^  for  the  plaintiff. 

By  Court,  Foster,  J.  Each  of  the  counts  in  this  declaration 
alleges  that  the  defendant  has  orally  slandered  the  plaintiff 
by  accusing  him  of  a  criminal  offense.  It  is  not  a  suit  for  a 
libel,  nor  for  words  spoken  which  are  claimed  to  be  slanderous 
in  consequence  of  the  occupation  or  office  of  the  plaintiff,  and 
the  action  can  be  maintained  only  upon  the  ground  that  the 
words  set  forth  aniount  to  an  accusation  of  a  punishable  offense. 

The  demurrer  asks  the  judgment  of  the  court  whether  the 
language  alleged  to  have  been  used,  in  connection  with  the 
circumstances  under  which  it  was  uttered,  is  fairly  susceptible 
of  such  a  construction.  The  principles  upon  which  this  issue 
of  law  must  be  determined  are  familiar,  and  have  been  estab- 
lished by  very  numerous  decisions.  It  must  appear  upon  the 
record  that  the  words  set  forth,  by  their  natural  signification, 
when  interpreted  in  the  light  of  the  extrinsic  facts  alleged,  are 
fidrly  capable  of  such  a  meaning.  If  they  are  not,  their  mean* 
ing  cannot  be  enlarged  by  the  innuendoes,  and  the  declaration 
will  be  adjudged  bad  on  demurrer.  Under  our  present  system 
of  pleading,  no  innuendoes  are  necessary,  but  '4f  the  natural 
import  of  the  words  is  not  intelligible  without  further  explanar 
tion  or  reference  to  facts  understood  but  not  mentioned,  or 
parts  of  the  conversation  not  stated,  ....  the  declaration 
should  contain  a  concise  and  clear  statement  of  such  things 
as  are  necessary  to  make  the  words  relied  on  intelligible  to  the 
court  and  jury  in  the  same  sense  in  which  they  were  spoken '^ 
Gen.  Stats.,  c.  129,  sec.  87. 

In  the  application  of  these  rules  to  the  facts  of  a  new  case, 
previous  decisions  afford  comparatively  little  assistance.  It  is 
always  a  question  of  the  construction  of  the  language  used, 
which  must  be  read  and  interpreted  by  the  court  as  it  would 
ordinarily  be  understood  by  mankind:  BIobb  v.  Tobey,  2  Pick. 
828;  CarUr  v.  AndrewSy  16  Id.  5;  SneU  v.  Srww^  13  Met.  278 
[46  Am.  Dec.  730];  Lee  v.  Kane,  6  Gray,  495;  Barrotos  v.  Bell, 
7  Id.  310  [66  Am.  Dec.  478];  Solomon  v.  Lawwn,  8  Q.  B.  823. 

The  words  set  forth  in  the  first  and  third  counts,  and  in  the 
second  and  fourth  counts,  of  this  declaration,  are  the  same.  In 
the  first  two  they  are  alleged  to  be  an  accusation  of  the  crime 
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of  embezzlement,  and  in  the  last  two  as  a  charge  that  the 
plaintiff  has  been  guilty  of  the  crime  of  receiving  a  bribe  to 
influence  his  official  conduct  as  collector  of  the  port  of  Boston. 

We  are  called  upon  to  determine  whether  the  following 
words  fairly  and  reasonably  Impute  to  the  plaintiff  the  crime 
of  embezzlement,  as  alleged  in  the  first  count,  or  of  receiving 
a  bribe,  as  alleged  in  the  third:  ^^Gk)odrich  had  not  accounted 
to  the  department  for  the  sum  paid  by  the  Messrs.  Williams 
by  some  thirty-two  thousand  dollars."  These  words  do  not 
import,  and  the  prefatory  averments  of  the  declaration  do  not 
allege,  that  Mr.  Goodrich  ever  received  the  money  in  question, 
or  any  part  of  it.  If  it  was  paid,  not  to  him,  but  to  some  one 
else  without  his  knowledge,  the  entire  statement  might  be 
correct  and  accurate.  Much  less  does  this  language  assert  or 
intimate  that  he  had  rendered  any  false  account  or  made  any 
wrongful  appropriation  or  improper  use  of  the  money.  The 
statute  of  the  United  States  declares  that  a  failure  to  pay  over 
or  produce  the  public  money  intrusted  to  certain  officers  shall 
be  held  and  taken  to  be  prima  facie  evidence  of  embezzlement: 
U-  S.  Stats.  1846,  c.  90,  sec.  16.  But  this  must  be  a  failure  to 
pay  on  demand:  United  States  v.  Forsythe,  6  McLean,  584. 
There  is  nothing  in  this  declaration  to  show  that  this  money 
was  ever  demanded  of  Mr.  Goodrich,  or  that  it  ever  became 
his  duty  to  account  for  it  to  the  treasury  department  of  the 
United  States.  The  fair  and  natural  meaning  of  the  language 
amounts  only  to  this,  that  the  Messrs.  Williams,  in  settlement 
of  the  claims  against  them,  had  paid  to  some  one  thirty-two 
thousand  dollars  more  than  Mr.  Goodrich  had  accounted  for 
to  the  government.  Such  a  statement  might  excite  inquiry  as 
to  who  had  received  and  what  had  been  done  with  this  sum  of 
money,  but  no  ingenuity  can  torture  it  into  a  criminal  accusa- 
tion against  the  plaintiff. 

The  grounds  for  claiming  this  language  to  be  a  charge  that 
he  had  received  a  bribe  are  still  weaker.  We  are  at  a  loss  to 
perceive  any  plausible  foundation  for  attributing  to  them  such 
a  meaning. 

The  other  two  counts  are  founded  upon  the  following  state* 
ment:  "  That  in  the  settlement  of  the  alleged  frauds  of  Messrs. 
J,  D.  &  M.  Williams,  amounting  to  many  hundreds  of  thou- 
sands of  dollars,  the  amount  paid  by  them  was  $157,224;  that 
only  $125,224  was  accounted  for,  of  which  $62,612  was  cred- 
ited to  the  government,  leaving  the  same  amount  ($62,612) 
divided  between  the  coUectOTi  the  naval  officeri  and  the  sur- 
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veyor;  that  it  was  not  known  what  had  been  done  with  the 
balance,  amounting  to  the  large  sum  of  $32,000,  and  it  was 
understood  that  this  settlement  was  made  through  the  inter- 
vention of  Mr.  Samuel  A.  Way  and  his  partner,  the  late  deputy 
collector;  that  it  was  discreditable  to  the  government  lo  have 
it  generally  known  that  the  sum  of  $157,224  was  paid  by 
Messrs.  Williams  &  Co.,  in  a  settlement  with  the  government, 
and  that  $32,000  of  that  sum  was  not  accounted  for." 

It  seems  entirely  plain  that  this  language  does  not  charge 
that  the  sum  of  thirty-two  thousand  dollars  in  question,  or 
any  part  of  it,  ever  came  into  the  plaintiff's  hands.  It  is  ex- 
pressly stated  that  it  is  not  known  what  became  of  it,  and  the 
fact  that  it  has  not  been  accounted  for  is  spoken  of  as  dis- 
creditable to  the  government.  No  part  of  the  assertion  ap- 
pears to  have  been  an  imputation  directed  against  the  plaintiff 
or  any  other  individual.  "When  the  words  are  not  in  them- 
selves applicable  to  the  plaintiff,  no  introductory  averment  or 
innuendo  can  give  such  an  application  ":  Solovion  v.  ImwsoUj 
supra.  This  language,  like  that  in  the  former  counts,  was 
calculated  to  induce  an  investigation  into  the  disposition  made 
of  the  thirty-two  thousand  dollars  unaccounted  for,  and  such 
an  investigation  might  probably  include  the  plaintiff  in  con- 
sequence of  his  official  position.  But  it  does  not  amount  to 
an  express  or  implied  accusation  of  any  criminal  offense  com* 
mitted  by  him. 

Tiie  court  are  all  of  the  opinion  that  there  is  nothing  in  the 
words  set  forth  in  any  of  the  counts,  which,  in  connection 
with  the  extrinsic  facts  alleged,  warrants  the  construction 
claimed  by  the  plaintiff.  The  language  is  not  capable  of  the 
interpretation  given  to  it  by  the  innuendoes.  It  does  not 
amount  to  a  charge  of  crime  by  the  defendant  against  the 
plaintiff,  and  the  demurrer  to  the  whole  declaration  is  sus- 
tained. 
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it  18  suflicicnt  that  from  it  t&e  imputation  of  criminality  may  be  inferred: 
M'cUer  V.  Jories,  29  Am.  Dec.  261. 

Ir  Words  arb  not  AcnoNASLB  nr  Themselves,  tueir  Mbanino  can- 
not BB  Extended  bt  Innuendo  to  Make  Them  Actionable:  See  Sheelp 
V.  Bigg8^  3  Am.  Dec.  552;  Cobum  v.  Hanoood,  12  Id.  37,  and  extended  not« 
thereto  89-46,  on  words  actionable  per  «e,  and  showing  when  words  imput« 
crime.  As  to  necessity  of  colloqninm  and  innuendoes,  see  Thom^pwn  v.  Lusk, 
26  Id.  91. 

Words  nr  AonoN  or  Slander  are  to  bb  Taken  in  Sense  in  Which 
Ubarers  Understood  Them  in  their  olmoas  sense  and  import:  See  note  to 
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Thompwi^  ▼.  LuA,  26  Am.  Deo.  95;  Logan  ▼.  Sieekt  4  Id.  659;  Watmm  ▼• 
McCarthff,  46  Id.  880,  note  381. 

The  pkikgipal  gasb  wajb  citkd  in  Adcrnis  v.  i9ton«,  131  Maaa.  434,  to  fbe 
point  that  in  tort  for  slander,  the  innuendo  does  not  enlarge  the  meaning  of 
words  beyond  their  natural  import,  and  that  it  must  i^pear  from  th«  deo- 
laration  that  the  words  are  actionable. 


Hunter  v.  Giddings. 

[97  MAsaACHusnTB,  4L1 

Oral  Covnjsjt  iob  Sale  or  Pebsonal  Pbofbbtt  is  Valid,  though  undir 
the  statute  of  frauds  some  memorandum  in  writing  signed  by  the  de- 
fendant may  be  necessary  to  enable  the  plaintiff  to  enforce  it. 

Where  Agent  Buts  PEBaoNAL  Propsrtt  in  Name  or  his  Principal 
without  indicating  his  agency,  the  principal  may  be  held  if  he  after- 
wards recognizes  and  acts  upon  the  contract. 

Pact  that  Agent  mat  be  Pebsonallt  Held  upon  Contract  vob  Saui 
OP  Pebsonal  Propebtt  does  not  prevent  an  undisclosed  principal  from 
suing  upon  the  contract. 

Written  Memorandum  op  Contract  between  H.  and  Q.,  and  Signed 
bt  G.  with  his  Own  Name,  is  Sufpicientlt  Executed  within  Stat* 
UTE  OP  Frauds  to  enable  H.  to  enforce  the  contract,  although  H.'s 
name  was  signed  to  the  memorandum  by  an  attorney  in  fact,  withool 
adding  his  own  name  as  attorney,  and  the  memorandum  contained  noth- 
ing to  indicate  that  it  was  executed  by  him  as  attorney,  and  although 
G.,  the  party  sought  to  be  charged,  supposed  that  he  was  contracting 
with  the  attorney  personally,  and  that  the  signature  which  the  attorney 
affixed  was  his  own  name;  and  if  it  is  set  up  in  defense,  against  the  en- 
forcement of  the  contract,  that  such  supposition  was  caused  by  fraud 
or  pretense  of  the  attorney,  that  is  for  the  jury,  and  not  for  the  courts  to 
pass  upon. 

Contract  brought  upon  an  instrument  in  writing,  by  which 
the  defendant  agreed  to  cut  and  haul  to  the  plaintiff's  paper* 
mill,  at  Glendale,  six  hundred  cords  of  wood  for  three  dollars 
per  cord.  The  memorandum  was  signed  with  the  name  of 
the  plaintiff,  "John  S.  Hunter,"  and  with  the  defendant's 
name,  "  Daniel  E.  Giddings."  J.  S.  Hunter's  name  was  signed 
by  his  father,  James  Hunter,  he  being  authorized  to  do  so  by 
power  of  attorney;  but  J.  S.  Hunter  did  not  add  his  own  sig- 
nature as  attorney,  and  the  memorandum  contained  nothing 
to  indicate  that  it  was  executed  by  him  as  attorney.  The  de- 
fendant's answer  set  up  that  one  James  Hunter  came  to  him 
and  represented  himself  as  being  John  S.  Hunter  of  Glen- 
dale,  and  as  the  identical  person  whose  name  was  signed  to 
the  instrument,  and  thereby  induced  him  to  make  the  alleged 
contract;  that  so  believing,  he  delivered  114  cords  of  wood  to 
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James  Hunter  at  the  paper-mill,  supposing  him  to  be  John  S. 
Hunter,  and  would  have  delivered  more,  but  was  was  pre- 
vented by  him;  that  he  did  not  learn  until  afterwards  that 
the  plaintiff  was  not  the  person  with  whom  he  contracted,  and 
that  in  fact  no  such  person  as  John  S.  Hunter  resided  in  Glen- 
dale;  and  therefore  he  denied  that  he  ever  made  any  contract 
with  the  plaintiff,  and  set  up  that  the  instrument  upon  which 
this  action  was  brought  was  invalid  and  void,  that  his  signa- 
ture to  it  was  unlawfully  obtained,  and  that  the  plaintiff  had 
no  right  to  bring  this  action,  nor  had  any  cause  of  action  on 
the  contract.    The  plaintiff  called  James  Hunter  as  a  witness, 
and  from  his  testimony  it  appeared  that  he  did  no  positive  act 
and  made  no  affirmative  assertion  that  would  lead  defendant 
to  believe  that  his  name  was  John  S.  Hunter.    *'  I  did  n't  give 
him  to  understand  that  I  was  not  John  S.  Hunter;  I  suppose 
he  thought  I  was  John  S.  Hunter."    He  did  not  state  to  de- 
fendant that  he  was  not  John  S.  Hunter.    The  business  at  the 
Glendale  paper-mill  was  carried  on  in  the  name  of  John  S. 
Hunter.    John  S.  Hunter  told  him  to  buy  the  wood,  and 
directed  him  to  sign  his  name.    John  S.  furnished  the  money 
with  which  James  made  the  payments.    James  Hunter  testi- 
fied that  he  lived  at  Glendale,  and  was  the  father  of  the  plain- 
tiff, who  lived  at  Hartford,  Connecticut.    His  testimony  that  he 
signed  the  name  of  John  S.  Hunter  to  the  instrument  under  au- 
thority to  do  so  was  received,  against  defendant's  objection. 
James  Hunter  was  not  hasty  in  exposing  his  identity,  because 
he  had  once  failed  in  business,  and  it  was  unpleasant  for 
him  to  recur  to  it;  but  he  had  no  delicacy  in  stating  the  truth 
when  the  question  was  put  to  him.    There  was  no  evidence 
to  show  that  the  defendant  ever  before  the  bringing  of  this 
action  supposed  that  he  was  dealing  otherwise  than  with  John 
8.  Hunter  personally.     The  judge  ruled  that  the  contract, 
firom  the  manner  of  its  execution,  was  a  void  contract,  and 
could  not  be  read  in  evidence;  that  the  question  whether  a 
contract  was  executed  or  not  was  one  for  the  court,  and  not 
for  the  jury;  and  he  directed  the  jury  to  return  a  verdict  for 
the  defendant;  to  which  rulings  and  instructions  the  plaintiff 
alleged  exceptions. 

J,  E.  Fieldy  for  the  plaintiff. 
/.  Sumnery  for  the  defendant. 

By  Court,  Hoar,  J.    The  ruling  of  the  learned  judge  at  the 
trial  was  probably  made  upon  the  authority  of  some  of  the  ex* 
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pressions  used  in  the  case  of  Wood  v.  Ooodridgey  6  Cush.  117 
[52  Am*  Dec.  771].  But  without  congiJcrin^  tbo  precise  ac- 
ooracy  of  all  the-  observations  found  in  the  opinion  in  that 
case  upon  a  point  which  was  not  necessary- to  its  decision,  we 
do  not  think  it  applicable  to  the  case  at  bar. 

The  contract  upon  which  this  suit  is  brought  was  a  contract, 
not  under  seal,  for  the  sale  of  personal  property.  It  was  not 
essential  to  its  validity  that  it  should  be  in  writing.  Some 
memorandum  in  writing  signed  by  the  defendant  was  origi- 
nally requisite  to  enable  the  plaintiff  to  enforce  it  under  the 
statute  of  frauds;  but  the  contract  itself  might  have  been  oral. 
Upon  such  a  contract,  if  made  by  the  agent  in  the  name  of 
the  principal  without  indicating  the  agency ,  the  principal 
might  be  held  if  he  had  afterward  recognized  and  acted  upoo 
it:  Merrifidd  v.  Parritt,  11  Cush.  590.  The  oral  contract  be- 
tween the  parties,  if  the  plaintiff's  signature  was  treated  as  a 
nullity,  would  support  his  action. 

But  the  defendant  puts  his  case  upon  the  ground  that  he 
supposed  he  was  contracting  with  the  agent  personally,  and 
that  the  signature  which  the  agent  affixed  was  his  own  name. 
If  that  were  so,  and  this  supposition  were  caused  by  any  fraud 
or  false  pretense  of  the  agent,  it  might  follow  that  the  agent 
would  be  personally  bound  by  the  contract  which  he  had  made 
by  the  name  of  John  S.  Hunter.  But  the  fact  that  the  agent 
was  personally  held  would  not  prevent  an  undisclosed  prin- 
cipal from  suing  upon  it:  Eastern  R.  R,  Co.  v.  Benedict^  5  Gray^ 
661  [66  Am.  Dec.  384]  ;  Sims  v.  Bondy  5  Bam.  &  Adol.  893; 
Huntington  v.  Knox^  7  Cush.  371 ;  Lemed  v.  JohnSj  9  Allen,. 
419. 

If  the  fraud  were  of  such  a  nature  as  to  entitle  the  defend- 
ant to  rescind  the  contract,  and  he  undertook  to  rescind  it  on 
that  account,  those  facts  should  have  been  found  by  the  jury, 
and  could  not  be  assumed  by  the  court  as  the  basis  of  a  ruling 
that  the  contract  was  void. 

Exceptions  sustained. 

As  TO  FiBOT  Point  in  Stllabus,  wprci,  see  McCampbett  ▼.  MeCampbeil^ 
15  Am.  Dea  48;  Stone  v.  Dennison,  23  Id.  654. 

Subsequent  Ratification  Gives  Agency,  Force,  ani>  ErrEcr  of  an 
original  express  authority:  Starka  v.  Sikes,  69  Am.  Deo.  270;  CkcUand  ▼. 
WaJOeer,  46  Id.  238. 

RiOHTS  AND  Liabilities  of  Undisclosed  Pbincipal.  —  Undisclosed  prin- 
eip«l  may  sae  npon  contract  not  under  seal,  made  by  or  with  his  agent:  8e* 
note  to  BastemR,  R.  Co.  v.  Benedict,  66  Am.  Dec.  389;  Ctuhkigr.  Biee^  71  IdL 
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579;  note  to  Beebee  ▼.  Sobert,  27  Id.  137;  Forter  t.  SmUh,  88  Id.  604;  TuUr. 
Brmtmt  15  Id.  33;  or  be  sued  upon  sacb  contract:  Clealand  t.  Walker,  46  Id. 
238;  Taintor  ▼.  PretuUrQoat,  38  Id.  618;  note  to  Penti  v.  Stanton,  25  Id.  562; 
Smith  ▼.  Plummer,  34  Id.  530.  Orodit  given  to  an  agent  does  not  exonerate 
the  principal,  if  at  the  time  that  the  credit  was  given  the  agency  waa  uu- 
known  tn  him  who  gave  it:  ffendenon  v.  Mayhew,  41  Id.  434. 

The  principal  case  was  cmcD  in  each  of  the  following  authorities,  and 
to  tlie  point  'stated:  Where  the  promisee  is  in  fact  acting  as  the  agent  of  a 
third  person,  although  that  is  unknown  to  the  promisor,  the  principal  is  the 
real  party  to  the  contract,  and  may  therefore  sue  in  his  own  name  on  the 
promise  made  to  his  agent:  Exchange  Bank  qf  St  Louie  v.  Bke,  107  Mass.  43; 
and  a  party  not  mentioned  in  a  simple  contract  in  writing  may  be  charged  as 
a  principal  upon  oral  evidence,  even  where  the  writing  gives  no  indication  of 
an  intent  to  bind  any  other  person  than  the  signer:  Byington  v.  Simpson,  134 
Id.  169.  In  a  case  where  the  name  of  a  real  person  is  signed  without  au- 
thority,  as  where  the  signature  was  affixed  under  a  mistaken  belief  of  author- 
ity,  or  fraudulently,  or  even  if  it  was  a  forgery,  then,  although  no  agency  wa» 
expressed  on  the  face  of  the  instrument,  the  signature  may  be  adopted  or 
ratified  by  that  person,  and  such  adoption  or  ratification  will  render  him  lia- 
ble in  a  civil  action,  to  be  sued  as  maker  thereof:  BarUeU  v.  Tucker,  104  Id. 
341.  It  is  no  objection  to  the  sufficiency  of  the  memorandum  required  by 
the  statute  of  frauds  that  the  seller  therein  named  is  but  an  agent  of  the 
owner;  and  on  proof  of  the  agency,  the  latter  may  sue  or  be  sued  on  the  con- 
tract made  by  his  agent  in  his  behalf:  Oowen  v.  Kloue,  101  Id.  454.  When  a 
oontract  is  not  averred  to  be  written,  it  is  taken  to  be  verbal,  and  a  memo- 
randum of  such  a  contract,  although  sufficient  to  take  it  out  of  the  statute 
of  frands,  is  not  the  contract  itself.  The  existence  of  the  note  or  memoran- 
dum presuppoees  an  antecedent  contract,  of  which  the  writing  is  a  note  or 
memorandum,  as  respects  the  signatures:  Dickson  v.  Lambert,  98  Ind.  491. 
Where  no  writing,  under  the  statute  of  frauds,  is  necessary  on  the  part  of 
sellers,  the  purchaser  cannot  escape  from  the  obligation  of  a  contract  signed 
by  him,  because  of  an  attempted  but  inefiectual  execution  of  the  instnunent 
1^  the  sellers:  Dreeel  ▼.  Jordan,  104  Mass.  413. 
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McRB  Contract  to  Sell  Personal  Property  without  Ant  Delitert,. 
either  actual  or  symbolical,  does  not  pass  the  title  as  against  third  per>^ 
sons,  although  it  may  have  that  effect  as  against  the  vendor. 

Aa  BETWEEN  Two  Bona  Fide  Purchasers  of  Same  Chattels,  he  who 
first  obtains  delivery  and  possession  of  them  has  the  better  title  against 
the  other,  notwithstanding  the  contract  of  sale  of  the  latter  with  the- 
vendor  may  have  been  prior  in  point  of  time  to  that  of  the  former. 

Fraud  does  not  of  Itself  Render  Sale  Void,  but  only  voidable  at  the 
election  of  the  vendor.  Until  avoided  or  rescinded,  the  contract  of  sale 
remains  in  force,  and  the  title  to  the  property  passes  to  the  vendee. 
The  vendor  may,  if  he  sees  fit,  set  it  aside  on  the  ground  that  it  wa» 
procured  by  fraud;  but  unless  a  rescistion  is  made,  the  sale  takes  effect 
and  the  property  passes. 
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AonOM  OH  JLlCPLIKD  WABaANTT  OF  TiTLE  MAT  BB  MaINTAINBD  BT  VbNDBB 

OF  Wood,  where  he  has  paid  for  it,  but  can  obtain  no  title  thereto. 
ftESPBonvE  RiOBTB  OF  PuBCHASERS  FROM  Same  Vbndor. — Where  T.,  by 
means  of  fraudulent  representations  to  P.,  procures  the  sale  to  himself 
of  a  portion  of  oertain  chattels  owned  by  P.,  but  of  which  T.  at  the 
time  is  in  lawful  possession,  and  P.  does  no  act  to  disaffirm  T.'s  title  on 
the  ground  of  such  fraud,  T.  may  reclaim  and  maintain  possession  of 
the  entire  portion  so  sold  to  himself  against  a  subsequent  bona  fide  pur- 
chaser to  whom  P.  has  sold  and  delivered  part  of  the  same  under  the 
mistaken  belief  that  the  total  quantity  of  chattels  was  sufficient  to  sat- 
isfy both  sales,  although  such  belief  was  induced  by  the  fraudulent 
representations  of  T.;  and  the  second  purchaser,  in  an  action  against  P. 
on  the  warranty  of  title  implied  in  the  sale  to  himself,  may  recover  the 
yalue  of  the  chattels  so  reclaimed  from  him  by  T. 

Contract  for  breach  of  warranty  of  title  to  twenty-nine 
cords  and  seventy-five  feet  of  wood,  sold  to  the  plain tiJQfs, 
Brown  and  another,  by  the  defendant,  to  which  one  Thomp- 
son claimed  title  by  force  of  a  prior  transaction  between  him- 
self and  the  defendant.  It  appeared  in  evidence  that  the 
defendant  owned  a  lot  of  woodland,  and  in  1864  made  a  writ- 
ten contract  with  Thompson,  by  which  he  ^'  let "  to  Thompson 
*'all  hard  and  soft  wood,"  with  certain  exceptions,  on  said 
wood-lot;  and  Thompson  agreed  to  cut  the  wood  for  eight 
hundred  dollars,  to  be  paid  in  one-hundred-dollar  payments 
€0  often  as  one  hundred  cords  should  be  cut,  the  wood  to  be 
-cut  and  piled  in  good  marketable  condition.  Four  hundred 
-cords  were  cut  and  paid  for,  and  on  April  1,  1865,  Thompson 
notified  defendant  in  writing  that  he  had  cut  the  fifth  hun- 
dred cords  and  wished  pay  therefor.  On  April  18,  1865,  he 
and  defendant  agreed  to  cancel  their  contract;  and  defendant, 
trusting  in  Thompson's  repeated  statement  that  he  had  cut 
the  fifth  hundred  cords,  agreed  that  he  should  receive  seventy- 
five  cords  thereof  in  settlement  of  their  accounts.  Defendant 
then  gave  Thompson  a  bill  of  sale  of  seventy-five  cords,  who 
^ave  a  receipt  in  full  of  all  demands  and  claims  on  contract 
to  date.  On  May  30, 1865,  defendant,  still  trusting  in  Thomp- 
son's statement  of  the  quantity  of  wood  cut,  it  not  then  hav- 
ing been  piled  or  measured,  and  remaining  on  the  lot  in  the 
same  condition  in  which  it  was  on  April  18th,  together  with 
portions  of  the  four  hundred  cords  cut  previously,  bargained 
to  the  plaintifis  seventy-five  cords  of  the  wood,  and  on  the 
«ame  day  met  with  the  plaintifis'  agent  to  have  the  same 
measured  and  to  deliver  it  to  said  agent.  But  on  measuring 
ofi*  sixty-four  and  three  eighths  cords,  it  was  found  the  wood 
would  not  hold  out  the  seventy-five  cords  of  Thompson.    No 


Sept.  1867.]  Bbown  v.  Pibbcx.  69 

more  was  measured,  and  that  amount  was  accordingly  deliv* 
ered  to  and  accepted  by  the  plaintiffs  in  lieu  of  the  seventy- 
five  cords.  A  bill  of  sale  of  sixty-four  and  three  eighths  cords 
was  given  by  the  defendant  to  the  plaintiffs.  On  September 
29y  1865,  Thompson  began  to  measure  the  wood  which  he 
claimed  under  his  settlement  with  the  defendant  of  April 
ISihy  having  knowledge  that  twenty-nine  cords  and  seventy- 
five  feet  of  it  had  been  measured  and  delivered  to  the  plain- 
tiffs by  the  defendant,  as  above  stated;  and  in  the  winter  of 
1865,  Thompson  took  from  the  plaintiffs'  possession,  without 
process  of  law  and  against  their  remonstrance,  twenty-nine 
cords  and  seventy-five  feet  of  the  wood  sold  by  the  defendant 
to  the  plaintiffs;  whereupon  the  plaintiffs  brought  this  action. 
The  testimony  of  defendant  showed  that  only  458  cords  and 
74  feet,  instead  of  five  hundred  cords,  had  been  cut,  and  that 
had  the  full  five  hundred  cords  been  cut,  as  Thompson  repre- 
sented, there  would  have  been  enough  wood  to  mak^  out  the 
seventy-five  cords  sold  to  the  plaintiffs,  as  well  as  the  seventy- 
five  cords,  also,  for  Thompson;  but  on  this  point  the  testi- 
mony was  conflicting.  The  judge  was  of  the  opinion  that  in 
no  aspect  of  the  case  could  the  jury  be  properly  instructed  to 
find  a  verdict  for  the  defendant,  and  ruled  that  he  had  no 
legal  defense;  and  directed  the  jury  to  return  a  verdict  for 
the  plaintiffs  for  the  value  of  the  twenty-nine  cords  and  sev- 
enty-five feet  of  wood.    Defendant  alleged  exceptions. 

T,  P.  PtngreCy  for  the  defendant. 
S.  W.  Bowermarty  for  the  plaintiffs. 

By  Court,  Bigelow,  G.  J.  There  can  be  no  doubt  of  the  rule 
of  law  that  a  mere  contract  to  sell  personal  property  without 
any  delivery,  either  actual  or  symbolical,  does  not  pass  the  title 
as  against  third  persons,  although  it  may  have  that  effect  as 
against  the  vendor.  As  between  two  bona  fide  purchasers  of 
the  same  chattels,  he  who  first  obtains  delivery  and  possession 
of  them  has  the  better  title  against  the  other,  notwithstanding 
the  contract  of  sale  of  the  latter  with  the  vendor  may  have 
been  prior  in  point  of  time  to  that  of  the  former.  This  prin- 
ciple was  recognized  and  adopted  by  this  court  on  full  consid- 
eration in  Lanfear  v.  Sumner,  17  Mass.  110  [9  Am.  Dec.  11*9], 
and  has  been  often  affirmed  by  subsequent  decisions. 

But  this  principle  cannot  avail  the  defendant  in  the  present 
case.  Thompson,  with  whom  he  made  the  first  contract  of  sale 
of  the  wood,  had  actual  possession  of  it  at  the  time  the  bargain 
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was  made.  By  the  terms  of  the  agreement  for  cutting  the 
wood  described  in  the  two  contracts  of  sale,  *'  all  hard  and  soft 
wood  on  the  lot,"  with  certain  exceptions  not  material  to  be 
taken  into  account  in  this  case,  was  ''let"  to  said  Thompson^ 
and  he  was  in  the  actual  possession  of  it,  so  that  when  the 
contract  of  sale  was  entered  into  between  him  and  the  defend- 
ant, no  delivery  was  necessary  or  could  be  made  by  the  latter 
in  order  more  efiTcctually  to  pass  the  title. 

Nor  can  the  fact  that  Thompson  procured  the  sale  by  a  fraud- 
ulent misrepresentation  in  any  way  afTect  the  rights  of  the  par- 
ties to  this  suit.  Fraud  does  not  of  itself  render  a  sale  void, 
but  only  voidable  at  the  election  of  the  vendor.  Until  avoided 
or  rescinded,  the  contract  of  sale  remains  in  force,  and  the  title 
to  the  property  passes  to  the  vendee.  The  vendor  may,  if  he 
sees  fit,  set  it  aside  on  the  ground  that  it  was  procured  by 
fraud;  but  unless  a  rescission  is  made,  the  sale  takes  effect 
and  the  property  passes:  Thayer  v.  Turner,  8  Met.  550;  Chitty 
on  Contracts,  10th  Am.  ed.,  815.  In  the  present  case,  there  is 
nothing  to  show  that  the  defendant  has  done  any  act  to  dis- 
affirm Thompson's  title  on  the  ground  that  the  sale  was  pro- 
cured by  fraud.  It  does  not  even  appear  that  any  notice  of 
an  intention  to  rescind  the  sale  and  claim  the  property  ha» 
been  given  to  Thompson  by  the  defendant.  So  far  as  the  facta 
are  disclosed,  the  contract  of  sale  between  them  stands  as  it 
did  on  the  day  it  was  entered  into.  On  the  state  of  facts,  con- 
cerning which  there  was  no  controversy  at  the  trial,  it  is  clear 
that  the  defendant  had  no  title  to  the  wood  which  he  had 
previously  sold  to  Thompson,  and  of  which  the  latter  was  in 
possession  at  the  time  of  the  subsequent  sale  of  the  same  wood 
to  the  plaintiff.  The  title  of  the  plaintiff  has  therefore  wholly 
failed,  and  he  may  well  maintain  this  action  on  the  implied 
warrantv  of  title  into  which  the  defendant  entered  on  the  sale 
of  the  wood,  to  recover  the  value  of  that  for  which  he  had  paid, 
but  to  which  he  obtained  no  title:  Chitty  on  Contracts,  10th 
Am.  cd.,  471. 

Exceptions  overruled. 

Ab  to  First  Podit  ik  Stllabtts,  mtpra,  see  Corgan  ▼.  Frew,  89  Am. 
Dec.  280;  Call  v.  Gray,  75  Id.  141;  KoIU  v.  Lindley,  89  Id.  294,  note  302. 

Fraudulent  Salb  is  Voidable  onlt,  and  not  Void:  See  extended  note 
to  Thurston  v.  Blancltard,  33  Am.  Dec.  703.  If  the  vendor  wishes  to  avoid 
it,  he  mnst  rescind  and  reclaim  the  goods:  Id. 

There  is  Implied  Watirantt  of  Title  upon  Sale  or  Personal  Prop- 
krtt,  and  the  vendee  has  his  action  against  the  vendor,  if  his  title  proves 
defective:  FawoeU  v.  Osbom,  83  Am.  Dec  278. 
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FeBSOH  WnO  HAA  HOT  AORXSD  TO  BE   PaBTNKB,   VOB  HeLB  HD0ILF  OITT 

AS  Such,  is  tet  Liable  as  Paktnir  to  Third  Pisaoira,  if  by  tli« 
agreement  under  which  the  businees  ia  carried  on  he  haa  an  interest  in 
a  certain  share  of  the  profits  as  profits,  and  a  lien  on  the  whole  profits 
as  security  for  his  share. 

PsBaox  NOT  AcruALLT  Pabtnsr  oaetnot  bb  Held  Liable  Atf  Partneb 
TO  Third  Persons  who  know  that  he  is  not  a  partner. 

liLABiLiTT  OP  Ostensible  Partner  to  Third  Person. — K  bought  a  stock 
of  goods,  hired  a  shop  in  which  to  carry  on  business,  and  permitted  W. 
to  carry  it  on  in  W.'s  name,  under  an  agreement  that  W.  should  pay  all 
expenses  of  the  business,  and  always  keep  a  stock  of  goods  on  hand  equal 
in  value  to  the  amount  paid  by  L.,  and  ultimately  pay  to  L.  that  amount, 
and  that  L.  should  receive  one  half  of  the  net  profits  of  the  business,  and 
should  have  a  right  to  secure  himself  by  taking  possession  at  any  time: 
Held,  that  L.  was  liable  for  a  debt  incurred  by  W.  for  goods  used  in  car- 
rying on  the  business,  to  one  who  had  sold  them  relying  on  the  belief 
that  L.  was  a  partner  in  the  business  with  W. 

Burden  or  Proof  in  Action  on  Promissory  Note,  Brought  bt  Holder 
AGAINST  Maker,  is  on  Defendant  to  prove  that  the  note  was  given  in 
whole  or  in  part  for  the  price  of  intoxicating  liquors  sold  by  the  plaintiff 
in  violation  of  law. 

Contract  upon  a  promissory  note  signed  by  Wilson  and 
Langdon.  The  action  was  brought  against  both,  but  the  for- 
mer was  defaulted.  The  latter  alleged  in  defense  that  the 
note  was  not  made  by  himself;  that  he  was  not  a  partner  with 
Wilson;  and  that  the  note  was  given  in  whole  or  in  part  for 
the  price  of  intoxicating  liquors  illegally  sold.  It  appeared 
in  evidence  that  the  note  was  made  and  given  by  Wilson  for 
the  balance  of  an  account  for  goods  supplied  by  the  plaintiff, 
which  were  used  in  the  business  of  a  refreshment  saloon,  and 
was  the  only  note  ever  signed  by  him  in  the  name  of  Wilson 
and  Langdon.  The  plaintiff  contended  that  Langdon  was 
Wilson's  partner  in  the  business  of  keeping  the  saloon,  and 
introduced  evidence  tending  to  prove  such  a  partnership. 
While  the  gQods  supplied  for  the  saloon  were  chiefly  fruit 
and  soda-water,  it  appeared  in  evidence  that  intoxicating 
liquors  were  sold  there,  and  on  cross-examination  the  plain- 
tiff testified  that  he  had  supplied  such  liquors  for  the  saloon, 
and  received  from  time  to  time  payment  for  them  from  Wil- 
son. He  had,  however,  kept  no  account  of  those  sales  or  pay- 
ments, except  some  memoranda  in  a  small  book,  which  had 
been  lost.  Plaintiff  testified  that  no  intoxicating  liquors  were 
included  in  the  note;  but  he  could  not  swear,  nor  was  there 
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any  evidence  from  Wilson's  books,  how  much  liquor  he  had 
BO  furnished,  or  how  much  money  he  had  received  on  account 
of  it.  The  questions  as  to  the  liability  of  Langdon  as  a  part- 
ner, and  as  to  the  burden  of  proof  concerning  intoxicating 
liquors,  were  raised  by  instructions  in  the  court  below,  and 
decided  as  in  the  opinion.  The  special  issue  submitted  to  the 
jury  also  appears  there.  Verdict  for  plaintiff,  and  defendant 
alleged  exceptions  to  the  various  rulings  of  the  court.  Other 
facts  appear  in  the  bpinion. 

G.  DdanOj  for  the  defendant. 
S,  T.  Spavlding^  for  the  plaintiff. 

By  Court,  Quay,  J.  The  court  is  unanimously  of  opinion 
that  there  is  nothing  in  the  testimony  of  Langdon  at  the  sec- 
ond trial  which  materially  varies  the  facts  of  the  case  as 
presented  to  the  court  last  year,  and  reported  in  12  Allen, 
544. 

Langdon  testified  that  he  hired  the  place  where  the  business 
was  carried  on,  bought  the  stock  and  fixtures,  and  took  a  biU 
of  sale  in  his  own  name,  permitted  Wilson  to  carry  on  busi- 
ness there  as  long  as  he  should  conduct  himself  well,  and 
charged  him  no  interest  on  the  price  of  the  stock  and  fixtures; 
that  Wilson  was  to  pay  all  the  expenses  of  the  business,  and 
return  to  Langdon  the  value  of  all  he  put  in,  and  if  he  made 
anything  over  his  expenses,  was  to  give  Langdon  half  of  what 
he  made.  Langdon's  testimony  that  he  was  not  a  partner 
with  Wilson  is  immaterial,  for  even  as  between  the  parties 
themselves  whether  there  was  a  partnership  is  a  conclusion  of 
law  from  the  particulars  of  their  agreement,  and  the  question 
in  this  case  is  not  whether  they  were  partners  between  them- 
selves, but  whether  Langdon  was  liable  as  a  partner  to  third 
persons.  His  statement  on  direct  examination,  '^  that  he  had 
no  lien  or  claim  on  the  stock  there,"  is  controlled  by  his  testi- 
mony on  cross-examination,  'Uhat  he  considered  he  had  a 
right  to  take  possession  when  he  chose;  that  Wilson  was  to 
pay  all  the  expenses  of  the  business,  and  return  to  him  the 
value  of  all  he  put  in;  that  Wilson  was  to  use  it,  and  if  he 
made  anything,  Langdon  was  to  have  one  half  the  net  profits." 
The  necessary  conclusion  from  this  testimony  is,  that  Lang- 
don had  an  interest  in  the  stock  to  the  amount  of  the  money 
which  he  had  put  in,  and  an  interest  in  half  the  net  profits  of 
the  business  after  paying  that  amount,  and  the  expenses  of 
eanying  it  on;  and  had  the  right  at  any  time  to  secure  him- 
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eelf  by  taking  immediate  poBsession,  without  regard  to  the 
interest  or  claims  of  Wilson  or  Wilson's  separate  creditors. 

The  rule  of  law  is  well  settled  in  this  commonwealth,  in 
accordance  with  the  earlier  English  authorities,  that  a  person 
who  has  not  agreed  to  be  a  partner,  nor  held  himself  out  as  a 
partner,  is  yet  liable  as  a  partner  to  third  persons,  if  by  tho 
agreement  under  which  the  business  is  carried  on  he  has  an 
interest  in  a  certain  share  of  the  profits  as  profits,  and  a  lien 
on  the  whole  profits  as  security  for  his  share:  Pratt  v.  Lang-- 
don,  12  Allen,  546,  and  cases  cited. 

It  is  true  that  a  person  not  actually  a  partner  cannot  be 
held  liable  as  a  partner  to  third  persons  who  know  that  he  is 
not  a  partner.  But  this  point  was  fully  met  by  the  special 
finding  of  the  jury,  that  the  plaintifi^  believed  that  Langdon 
was  a  copartner  of  Wilson  in  the  business,  and  sold  the  goods 
for  which  the  note  in  suit  was  given,  relying  on  that  belief. 

The  ruling  that  the  burden  of  proof  was  on  the  defendant  to 
show  that  the  note  sued  on  was  given  in  whole  or  in  part  for 
intoxicating  liquors  sold  by  the  plaintiff  in  violation  of  law 
was  in  accordance  with  repeated  decisions  of  this  court:  Wil- 
gon  V.  Melviny  13  Gray,  73;  Brigham  v.  Potter^  14  Id.  622; 
TVott  V.  Jmfc,  1  Allen,  481. 

Bzceptions  overruled. 

PxBsoir  o  Liable  as  Pabtnir  to  Thdid  Pbbsok,  whbvi  FawoeU  t.  0»- 
fom,  83  Am.  Dec.  278;  Bromley  ▼.  EUioi,  75  Id.  182,  note  198;  FUeh  t.  Ear- 
rinf^  74  Id.  641;  ElUunnih  ▼.  TarU,  62  Id.  749. 

BlTRDSN  OF  PbOOF  IB  UPOX  MaKXB  OF  InSTRUIONT  TO  8hOW  iLLBQALITr 

or  OoNSiDXBATiON:  Doms  T.  BartleU,  80  Am.  I>eo.  375,  note  386;  Wffman  t. 
FUhej  80  Id.  66,  note  68;  Jemiaon  v.  Stafford,  48  Id.  594. 

Tbx  PRnvciFAL  CA8B  WAS  ciTBD  in  each  of  the  foUowing  aathoritiefl,  and  to 
the  point  stated:  The  principal  case  was  relied  npon  to  show  a  copartner- 
ship, in  Brigham  v.  Clark,  100  Mass.  431.  A  contract  that  one  party  shall 
furnish  money  and  the  other  perform  work  for  a  given  business,  and  that  its 
net  profits  shall  be  equally  divided  between  them,  makes,  without  reference 
to  their  intent,  a  partnership  as  to  third  persons:  PeUee  v.  Appleion,  114  Id. 
114.  But  in  a  business  where  there  is  no  agreement  to  share  the  profits  and 
losses  of  the  business,  persons  composing  the  firm  do  not  become  partners 
even  as  to  third  persons:  La  MorU  v.  Fullam,  133  Id.  586. 

Wherb  Dxfbndamt  Relibs  uroB  Illbqit.ity  of  Considbbatiob  as  Db- 
IKKSB,  the  harden  of  proof  is  upon  him  to  show  it:  Andrtum  ▼.  Frye,  104 
Mass.  235;  Jonet  v.  McLeod,  103  Id.  58.  So  where  he  defends  upon  the  ill*> 
of  a  itatote^  he  must  show  it:  Chddard  v.  Rofumon,  130  Id.  99. 
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[97  MAgaACHumia,  107.] 

Both  in  Massachttssttb  and  CoNNBcncuT»  Attachhsnt  bt  T&ustkb 
Proobss  mat  be  Made,  notwithstanding  an  action  is  pending  in  faTor 
of  the  debtor  against  the  tmstee  to  recover  the  same  debt;  bnt  this  role 
applies  only  when  both  suits  are  within  the  same  jurisdiction. 

Wherb  Suit  in  One  Gou&t  is  Commenced  Pbior  to  iNsnTcmoN  oiF 
Proceedinos  under  attachment  in  another  court,  such  proceedings  can- 
not arrest  the  suit. 

Subsequent  Trustee  Prooess  is  No  Answer  to  Prior  Actfion  in  An- 
other Jurisdiction. 

Prior  Action  Commenced  in  One  State  must  be  Bar  to  Subsequent 
Process  in  Another  to  charge  the  defendant  as  the  trustee  of  the  plain- 
tiff in  the  prior  action. 

Trustee  is  never  bt  Service  of  Process  upon  Him  to  bb  Placbd  nr 
Worse  Position  than  if  he  were  liable  only  to  the  principal  defendant, 
and  the  plaintiff  acquires  no  greater  rights  than  the  defendant  himjelf 
possesses  against  the  trustee. 

Payment  of  Execution  Issued  upon  Judgment  in  AcnoN  in  Another 
State  Charging  Trustee  in  Foreign  Attacument  is  No  Bar  to  an 
action  previously  commenced  against  him  in  Massachusetts  by  the  prin- 
cipal defendant,  and  in  which  he  had  appeared,  if  the  judgment  in  the 
other  state  charging  him  as  trustee  was  obtained  upon  his  willful  default. 

Contract  on  an  account  annexed  for  work  done  hy  the 
plaintiff,  who  resided  in  Massachusetts.  The  defendants,  Rob- 
bins  and  another,  resided  in  Connecticut.  Defendants  declared 
in  set-ofif  upon  a  promissory  note  made  by  the  plaintiff  in 
Massachusetts,  and  indorsed  in  blank.  On  the  trial  it  was 
agreed  that  the  defendants  authorized  an  attorney  to  appear 
for  them,  and  sent  to  him,  from  Hartford  in  Connecticut,  the 
note  to  be  declared  on  in  set-off  to  the  plaintiff's  claim;  that 
after  the  declaration  in  set-off  had  been  filed  the  note  was  re- 
turned to  the  defendants  by  their  order,  and  they  thereupon 
transferred  it  to  W.  F.  Barker,  who  commenced  a  suit  upon  it 
against  the  plaintiff  in  Connecticut,  and  summoned  the  de- 
fendants as  trustees  of  the  plaintiff,  and  upon  default  recovered 
judgment;  and  that  the  defendants  in  this  case  were  defaulted 
as  trustees  in  that.  The  plaintiff  did  not  appear  personally 
or  by  attorney  in  the  action  brought  against  him  by  Barker, 
and  had  no  legal  notice  of  it.  Execution  was  issued  upon  the 
Judgment  therein  against  the  defendants  as  trustees,  and  they 
paid  over  to  Barker  upon  it  the  funds  in  their  hands  belong- 
ing to  the  plaintiff.  This  was  the  only  defense  made  by  the 
defendants  to  the  plaintiff's  claim.  The  note  constituting 
the  defendants'  claim  in  set-off  was,  by  the  laws  of  Massar 
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<^hi28ett8,  barred  by  the  Btatute  of  limitations  at  the  time  of 
bringing  this  action.  Judgment  for  the  plaintiff,  and  defend- 
ants  appealed. 

J,  At,  StebbinSy  for  the  plaintiff. 
A.  31,  Copelandy  for  the  defendants. 

By  Court,  Foster,  J.  The  trustee  process  in  Connecticut, 
under  which  the  defendant  has  made  the  payment  of  which 
be  now  seeks  to  avail  himself  in  defense,  was  instituted  during 
the  pendency  of  the  present  action.  Both  in  this  common- 
wealth and  in  Connecticut  an  attachment  by  trustee  process 
may  be  made  notwithstanding  an  action  is  pending  in  favor  of 
the  debtor  against  the  trustee  to  recover  the  same  debt:  Oen. 
Stats.,  c.  142,  sees.  18-20;  Gager  v.  Watson,  11  Conn.  168. 
But  this  rule  applies  only  when  both  suits  are  within  the  same 
jurisdiction. 

In  Embree  v.  Hanna,  5  Johns.  100,  an  action  was  com- 
menced in  Maryland,  and  the  trustee  there,  being  subse- 
quently arrested  in  New  York  by  his  creditor,  the  defendant 
in  the  prior  suit  was  allowed  to  plead  in  defense  the  pending 
Maryland  attachment.  Chief  Justice  Kent  said:  "If  the  de- 
fondant  would  have  been  protected  under  a  recovery  had  by 
virtue  of  the  attachment,  and  could  have  pleaded  such  recovery 
in  bar,  the  same  principle  will  support  a  plea  in  abatement  of 
an  attachment  pending  and  commenced  prior  to  the  present 
suit.  The  attachment  of  the  debt  in  the  hands  of  the  defend- 
ant fixed  it  there  in  favor  of  the  attaching  creditors;  the 
defendant  could  not  afterwards  lawfully  pay  it  over  to  the 
plaintiff.  The  attaching  creditors  acquired  a  lien  upon 
the  debt  binding  upon  the  defendant,  and  which  the  courts 
of  all  other  governments,  if  they  recognize  such  proceedings 
at  all,  cannot  fail  to  regard.     Qui  prior  est  tempore  potior  est 

jure If  we  were  to  disallow  a  plea  in  abatement  of  the 

pending  attachment,  the  defendant  would  be  left  without  pro- 
tection, and  be  obliged  to  pay  the  money  twice;  for  we  may 
reasonably  presume  that  if  the  priority  of  the  attachment  in 
Maryland  be  ascertained,  the  courts  in  that  state  would  not 
suffer  that  proceeding  to  be  defeated  by  the  subsequent  act  of 
the  defendant  going  abroad  and  subjecting  himself  to  a  suit 
and  recovery  here.  The  present  case  affords  a  fair  opportunity 
for  the  settlement  and  application  of  a  general  rule  on  th« 
subject." 

AM.  Dbc  Vol.  Xcm-« 
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In  Wallaee  v.  McConnellj  13  Pet.  136,  an  action  was  com- 
menced in  the  district  court  of  the  UniieJ  St.itc*?*  for  Alabama, 
and  by  a  subsequent  trustee  process  in  one  of  the  etate  courts 
of  Alabama,  the  defendant  was  summoned  as  the  garnishee  of 
the  plaintiff;  whereupon  the  pending  proceedings  of  trustee 
process  were  pleaded  puis  darrein  continuance  in  the  United 
States  court,  and  a  demurrer  to  this  plea  was  sustained  by  the 
unanimous  judgment  of  the  supreme  court  of  the  United  States. 
"The  jurisdiction  of  the  district  court  of  the  United  States,"  it 
is  said  in  the  opinion,  "and  the  right  of  the  plaintiff  to  prose- 
cute his  suit  in  that  court,  having  attached,  that  right  could 
not  be  arrested  or  taken  away  by  any-proceedings  in  another 
court.  This  would  produce  a  collision  in  the  jurisdiction  of 
courts  that  would  extremely  embarrass  the  administration  of 
justice.  If  the  attachment  had  been  conducted  to  a  conclu- 
sion, and  the  money  recovered  of  the  defendant  before  the 
commencement  of  the  present  suit,  there  can  be  no  doubt  that 
it  might  have  been  set  up  as  a  payment  upon  the  note  in  ques- 
tion  If  this  doctrine  be  well  founded,  the  priority  of  suit 

will  determine  the  right.  The  rule  must  be  reciprocal,  and 
where  the  suit  in  one  court  is  commenced  prior  to  the  institu- 
tion of  proceedings  under  attachment  in  another  court,  such 
proceedings  cannot  arrest  the  suit.  ....  This  is  essential  to 
the  protection  of  the  rights  of  the  garnishee,  and  will  avoid  all 
collisions  in  the  proceedings  of  different  courts  having  the 
same  subject-matter  before  them." 

It  is  an  invariable  rule  that  a  trustee  is  never  by  the  service 
of  process  upon  him  to  be  placed  in  a  worse  position  than  if 
he  were  liable  only  to  the  principal  defendant,  and  that  the 
plaintiff  acquires  no  greater  rights  than  the  defendant  himself 
possesses  against  the  trustee:  Drake  on  Attachment,  sec.  468. 

From  these  principles,  it  follows  that  if  the  prior  institution 
and  pendency  of  the  present  action  had  been  disclosed  to  the 
court  in  Connecticut,  the  trustee  process  ought  to  have  been 
defeated.  We  must  presume  that  the  tribunals  of  that  state 
would  have  recognized  the  rule  that  their  subsequent  trustee 
process  could  not  be  pleaded  puis  darrein  continuance,  or  other- 
wise made  available  here  to  arrest  or  take  away  the  plaintiff's 
right  to  prosecute  the  present  action,  and  consequently  thai 
they  would  not  have  subjected  the  trustee  to  a  double  liability^ 
against  which  he  could  in  no  way  protect  himself  if  by  their 
judgment  charged  as  trustee. 

In  short,  we  are  bound  to  believe  that  court  would  have 
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adopted  the  rule  of  Wallace  v.  McConnell,  13  Pet.  136,  that  the 
subsequent  trustee  process  is  no  answer  to  the  prior  action  in 
another  jurisdiction,  and  the  necessary  corollary  from  it  that 
a  prior  action  commenced  in  one  state  must  be  a  bar  to  a  sub- 
sequent process  in  another  to  charge  the  defendant  as  the  trus- 
tee of  the  plaintiff  in  the  prior  action. 

But  the  trustee  did  not  make  any  disclosure  of  the  pendency 
of  the  present  suit.  He  withheld  from  the  court  in  Connecti- 
cut this  fact  essential  to  a  fair  adjudication.  He  allowed  him- 
self to  be  defaulted,  and  his  payment  under  such  circumstances 
must  be  regarded  as  voluntary,  if  not  collusive,  and  therefore 
no  protection  against  the  present  action:  Wilkineon  v.  Holly  6 
Gray,  668. 

What  effect  we  should  have  given  to  the  payment  under  the 
Connecticut  judgment  if  the  trustee  had  been  compelled  to 
pay  there  notwithstanding  a  full  disclosure  of  the  facts,  be- 
cause the  courts  of  that  state  had  disregarded  the  pendency 
of  this  action  and  refused  to  adopt  the  principles  which  we 
regard  as  settled  by  Wallace  v.  McConnelly  supra,  is  a  question 
we  need  not  prematurely  consider:  Meriam  v.  RundUtiy  13 
Pick.  511. 

In  the  present  case,  the  plaintiff  is  entitled  to  judgment  on 
the  agreed  facts. 

PxtnoKOT  OF  SuTT  m  Akothkr  State  is  mot  Matter  of  Abatement 
Herb  upon  the  same  caiue  of  action:  Weat  v.  MeConneU,  25  Am.  Deo.  191, 
tod  extended  note  thereto  195-197,  on  the  effect  of  lis  pendens  in  a  sister 
•tate  when  pleaded  in  abatement,  ai^d  in  which  is  treated  the  effect  of  trustee 
process  pending  in  another  state,  where  the  debtor  attempts  to  plead  it  in 
abatement  or  in  bar. 

The  pRiifciPAL  CASE  WAS  oited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  If  a  person  is  summoned  as  trustee  in  another  state,  and 
IB  afterwards  summoned  as  trustee  of  the  same  person  in  another  action  in 
Massachusetts,  and  the  court  in  the  other  state  assumes  jurisdiction  of  the 
fund  attached,  and,  after  a  full  disclosure  by  the  trustee  of  the  facts  relating 
to  the  suit  pending  and  the  service  made  in  Massachusetts,  renders  judgment 
and  execution  against  him,  upon  which  he  pays  over  the  fund,  such  payment 
is  a  bar  to  his  being  charged  anew  in  Massachusetts:  Oarity  ▼.  Oigk,  130 
Mass.  ISC;  American  Bank  v.  Rollins,  99  Id.  314;  National  Bank  qf  Commerce 
▼.  HuntingUm,  129  Id.  450;  Eddy  ▼.  O'Hara,  132  Id.  62;  Adanvs  ▼.  SeoU,  KM 
I(L  166;  Merrill  ▼.  New  Efngland  Ins,  Co,,  103  Id.  249;  but  the  principal  case, 
and  Wardle  ▼.  Briggs,  131  Id.  519,  similar  to  it  in  principle,  were  decided 
upon  the  ground  that  the  defendant,  who  set  up  a  judgment  rendered  againsk 
him  as  trustee  in  foreign  attachment  in  another  state,  had  not  made  a  full 
disclosure  of  the  facts  to  the  court  which  rendered  that  judgment:  Eddy  ▼. 
(yHara,  132  Id.  02. 
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BuoKLAND  V.  Adams  Express  Company. 

[97  MA88ACBD8ITT8,  VM.] 

Common  Carrhr  Defined.  —  Where  it  is  one's  bnainess  for  hire  to  taka 
goods  from  the  castody  of  their  owner,  to  assume  entire  possession  and 
control  of  them,  to  transport  them  from  place  to  pL&ce,  and  to  delirer 
them  at  a  point  of  destination  to  consignees  or  agents  there  authorized 
to  deceive  them,  he  is  a  common  carrier,  although  he  styles  himself  an 
"  express-forwarder,"  and  although  he  oontracts  with  others  to  transport 
the  goods  in  vehicles  of  which  they  are  the  owners,  and  the  movements 
of  which  he  himself  does  not  manage  or  controL 

Nature  of  Common  Carrier's  Contract.  —  Its  essence  is  that  goods  are 
to  be  carried  to  their  destination  unless  prevented  by  act  of  God  or  the 
public  enemy;  and  this,  whether  the  goods  are  carried  by  land  or  water, 
by  the  carrier  himself,  or  by  agents  employed  by  hiuL  The  contract  does 
not  imply  a  personal  trust,  which  can  be  executed  only  by  the  contract- 
ing party  himself,  or  under  his  supervision  by  agents  and  means  of  trans- 
portation directly  and  absolutely  within  his  control. 

Common  Carrier  mat  Limit  his  RBSPONsiBiLrrr  bt  Notice,  if  brought 
home  to  the  consignor,  and  assented  to  clearly  and  unequivocally  by 
him. 

Absent  to  Restriction  on  Liability  of  Common  Carrier,  Created  bt 
Notice,  is  not  to  be  Inferred  from  the  mere  fact  that  knowledge  of  such 
notice  on  the  part  of  an  owner  or  consignor  is  shown.  The  evidence 
must  show  that  the  terms  on  which  the  carrier  proposed  to  carry  the 
goods  were  adopted  as  the  contract  between  the  parties,  according  to 
which  the  service  of  the  carrier  was  to  be  rendered.  The  facts  of  this 
case  do  not  show  such  assent. 

Contract  to  recover  the  value  of  a  case  of  pistols.  The  de- 
fendants designated  themselves  as  an  express  company  and 
express-forwarders.  It  was  their  business  to  receive  and  un- 
dertake for  hire  to  transmit  packages  to  points  of  destination 
as  far  as  their  routes  extended.  They  had  entered  into  con- 
tracts with  certain  railroads,  steamboats,  and  stage  companies, 
and  other  public  carriers  doing  business  within  the  same  parts 
of  the  country,  to  receive  on  their  conveyances  such  packages 
and  freight  as  the  defendants  might,  from  time  to  time,  wish 
carried  by  them;  but  the  del'oiK hints  had  no  control  over  the 
movements  of  the  trains  of  cars,  steamboats,  or  stages  trans- 
porting the  freight  intrusted  to  them.  Plaintiffs,  Buckland 
and  his  partner,  bought  the  case  of  pistols  at  a  factory,  and 
left  them  in  charge  of  a  workman  of  the  manufacturers  to  ba 
delivered  to  the  Adams  Express  Company,  a  common  carrier 
but  they  gave  no  authority  to  the  workman  to  make  a  special 
contract  with  the  defendants  for  the  transportation  of  the  pis- 
tols. Defendants  received  them  and  gave  to  the  workman  a 
receipt  therefor,  the  terms  of  which  purported  to  limit  their 
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liability  as  a  common  carrier.  It  had  been  the  daily  practice 
of  defendants,  for  several  weeks  previous,  to  receive  packi^ea 
at  the  factory  from  the  manufacturers,  and  give  similar  re- 
ceipts therefor.  Buckland's  partner  was  the  book-keeper  of 
the  manufacturers,  and  had  charge  of  these  receipts.  Defend- 
ants at  these  visits  to  the  factory  had  as  often  as  twice  a  week 
received  packages  from  Buckland  and  his  partner,  for  which 
one  quarter  of  the  time  they  had  given  similar  receipts,  not 
giving  receipts  at  all  the  rest  of  the  time.  The  case  of  pistols 
was  to  be  forwarded  hy  defendants  to  Vicksburg,  Mississippi. 
While  on  its  way,  in  the  custody  of  defendants,  a  steamer  in 
which  the  case  was  being  forwarded  was  destroyed  on  the 
Mississippi  River  by  the  explosion  of  its  boiler,  and  the  goods 
were  thereby  lost.  The  steamer  was  not  under  the  control  of 
the  defendants,  and  the  goods  were  sent  by  the  ordinary 
method  and  route  of  transportation.  At  no  time  did  the 
plaintiffs  express  to  the  defendants  any  desire  that  their  goods 
should  be  carried  on  any  different  terms  than-  those  expressed 
in  the  receipt,  or  make  any  expression  whatever  of  their  de- 
sire upon  the  subject.  The  defendants  declined  to  pay  for  the 
pistols,  on  the  ground  that  the  terms  of  the  receipt  which  they 
gave  exonerated  them  from  the  dangers  arising  from  river 
navigation  and  steam.  It  was  not  disputed  that  if,  on  these 
facts,  it  should  be  adjudged  that  the  plaintiffs  assented  to  the 
terms  of  the  receipt,  its  limitations  of  the  defendants'  liability 
as  common  carriers  were  such  as  exempted  them  from  respon- 
sibility for  the  loss.  Other  facts  are  stated  in  the  opinion. 
Judgment  for  the  plaintiffs,  and  defendants  appealed. 

JET.  Morris,  for  the  plaintiffs. 

O.  Wells  and  N.  A.  Leonard,  for  the  defendants. 

By  Court,  Biqelow,  C.  J.  We  are  unable  to  see  any  valid 
reason  for  the  suggestion  that  the  defendants  are  not  to  be 
regarded  as  common  carriers.  The  name  or  style  under  which 
they  assume  to  carry  on  their  business  is  wholly  immaterial. 
The  real  nature  of  their  occupation  and  of  the  legal  duties 
and  obligations  which  it  imposes  on  them  is  to  be  ascertained 
from  a  consideration  of  the  kind  of  service  which  they  hold 
themselves  out  to  the  public  as  ready  to  render  to  those  who 
may  have  occasion  to  employ  them.  Upon  this  point  there 
is  no  room  for  doubt.  They  exercise  the  employment  of  re- 
ceiving, carrying,  and  delivering  goods,  wares,  and  merchan- 
dise for  hire  on  behalf  of  all  persons  who  may  see  fit  to  require 
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their  services.  Iii  this  capacity  they  take  property  from  the 
custody  of  the  owner,  assume  entire  possession  and  control  of 
it,  transport  it  from  place  to  place,  and  deliver  it  at  a  point  of 
destination  to  some  consignee  or  agent  there  authorized  to  re- 
ceive it.  This  statement  embraces  all  the  elements  essential 
to  constitute  the  relation  of  common  carriers  on  the  part 
of  the  defendants  towards  the  persons  who  employ  them: 
Dwight  V.  Brewster ,  1  Pick.  50,  53  [11  Am.  Dec.  133];  Lowell 
Wire  Fence  Co.  v.  Sargenty  8  Allen,  189;  2  Redfield  on  Rail- 
ways, 1-16. 

But  it  is  urged  in  behalf  of  the  defendants  that  they  ought 
not  to  be  held  to  the  strict  liability  of  common  carriers,  for 
the  reason  that  the  contract  of  carriage  is  essentially  modified 
by  the  peculiar  mode  in  which  the  defendants  undertake  the 
performance  of  the  service.  The  main  ground  on  which 
this  argument  rests  is,  that  persons  exercising  the  employ- 
ment of  express  carriers  or  messengers  over  railroads  and  by 
steamboats  cannot,  from  the  very  nature  of  the  case,  exercise 
any  care  or  control  over  the  means  of  transportation  which 
they  are  obliged  to  adopt;  that  the  carriages  and  boats  in 
which  the  nierchandise  intrusted  to  them  is  placed,  and  the 
agents  or  servants  by  whom  they  are  managed,  are  not  selected 
by  them,  nor  subject  to  their  direction  or  supervision;  and  that 
the  rules  of  the  common  law  regulating  the  duties  and  liabili- 
ties of  carriers,  having  been  adapted  to  a  dififerent  mode  of 
conducting  business  by  which  the  carrier  was  enabled  to  select 
his  own  servants  and  vehicles,  and  to  exercise  a  personal  care 
and  oversight  of  them,  are  wholly  inapplicale  to  a  contract  of 
carriage  by  which  it  is  understood  between  the  parties  that 
the  service  is  to  be  performed,  in  part  at  least,  by  means  of 
agencies  over  which  the  carrier  can  exercise  no  management 
or  control  whatever.  But  this  argument,  though  specious,  is 
unsound.  Its  fallacy  consists  in  the  assumption  that  at  com- 
mon law,  in  the  absence  of  any  express  stipulation,  the  con- 
tract with  an  owner  or  consignor  of  goods  delivered  to  a  carrier 
for  transportation  necessarily  implies  that  they  are  to  be 
carried  by  the  party  with  whom  the  contract  is  made,  or  by 
servants  or  agents  under  his  immediate  direction  and  control. 
But  such  is  not  the  undertaking  of  the  carrier.  The  essence 
of  the  contract  is,  that  the  goods  are  to  be  carried  to  their 
destination,  unless  the  fulfillment  of  this  undertaking  is  pre- 
vented by  the  act  of  God  or  the  public  enemy.  This,  indeed, 
is  the  whole  contract,  whether  the  goods  are  carried  by  land 
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or  water,  bj  the  carrier  himself,  or  hj  agents  employed  by 
him.  The  contract  does  not  imply  a  personal  trust,  which 
can  be  executed  only  by  the  contracting  party  himself,  or 
under  his  supervision  by  agents  and  means  of  transportation 
directly  and  absolutely  within  his  control.  Long  before  the 
discovery  of  steam-power,  a  carrier  who  undertook  to  convey 
merchandise  from  one  point  to  another  was  authorized  to  per- 
form the  service  through  agents  exercising  an  independent 
employment,  which  they  carried  on  by  the  use  of  their  own 
vehicles,  and  under  the  exclusive  care  of  their  own  servants. 
It  certainly  never  was  supposed  that  a  person  who  agreed  to 
carry  goods  from  one  place  to  another  by  means  of  wagons  or 
stages  could  escape  liability  for  the  safe  carriage  of  the  prop- 
erty over  any  part  of  the  designated  route,  by  showing  that  a 
loss  happened  at  a  time  when  the  goods  were  placed  by  him 
in  vehicles  which  he  did  not  own,  or  which  were  under  the 
charge  of  agents  whom  he  did  not  select  or-  control.  The  truth 
is,  that  the  particular  mode  or  agency  by  which  the  service  is 
to  be  performed  does  not  enter  into  the  contract  of  carriage 
with  the  owner  or  consignor.  The  liability  of  the  carrier  at 
common  law  continues  during  the  transportation  over  the  en- 
tire route  or  distance  over  which  he  has  agreed  to  carry  the 
property  intrusted  to  him.  And  there  is  no  good  reason  for 
making  any  distinction  in  the  nature  and  extent  of  this  lia- 
bility attaching  to  carriers,  as  between  those  who  undertake 
to  transport  property  by  the  use  of  the  modem  methods  of 
conveyance,  and  those  who  performed  a  like  service  in  the 
modes  formerly  in  use.  If  a  person  assumes  to  do  the  busi- 
ness of  a  common  -carrier,  he  can,  if  he  sees  fit,  confine  it 
'  within  such  limits  that  it  may  be  done  under  his  personal 
care  and  supervision,  or  by  agents  whom  he  can  select  and 
control.  But  if  he  undertakes  to  extend  it  further,  he  must 
either  restrict  his  liability  by  a  special  contract,  or  bear  the 
responsibility  which  the  law  affixes  to  the  species  of  contract 
into  which  he  voluntarily  enters.  There  is  certainly  no  hard- 
ship in  this,  because  he  is  bound  to  take  no  greater  risk  than 
that  which  is  imposed  by  law  on  those  whom  he  employs  as 
his  agents  to  fulfill  the  contracts  into  which  he  has  entered. 

It  is  not  denied  that  in  the  present  case  the  goods  were  lost 
or  destroyed  while  they  were  being  carried  over  a  portion  of  the 
route  embraced  in  the  contract  with  the  plaintififs,  and  before 
they  had  reached  the  point  to  which  the  defendants  had  agreed 
to  carry  them.    It  is  not  a  case  where  the  agreement  between 
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the  parties  was  that  the  merchandise  was  to  be  delivered  over 
by  the  defendants  to  other  carriers  at  an  intermediate  pointy 
thence  to  be  transported  over  an  independent  route  to  the 
point  of  destination  without  further  agency  on  the  part  of  the 
defendants.  The  stipulation  was,  that  the  defendants  should 
carry  the  property  from  the  place  where  they  received  it  to  the 
point  where  it  was  to  be  delivered  into  the  hands  of  the  con* 
signee.  The  loss  happened  before  the  defendants  had  fulfilled 
their  promise. 

The  other  question  raised  by  the  agreed  facts  is  rather  one 
of  fact  than  of  law.  It  is  no  longer  open  to  controversy  in 
this  state  that  a  common  carrier  may  limit  his  responsibility 
for  property  intrusted  to  him  by  a  notice  containing  reasonable 
and  suitable  restrictions,  if  brought  home  to  the  owner  of 
goods  delivered  for  transportation,  and  assented  to  clearly  and 
unequivocally  by  him.  It  is  also  settled  that  assent  is  not 
necessarily  to  be  inferred  from  the  mere  fact  that  knowledge 
of  such  notice  on  the  part  of  an  owner  or  consignor  of  goods  is 
shown.  The  evidence  must  go  further,  and  be  sufficient  to 
show  that  the  terms  on  which  the  carrier  proposed  to  carry 
the  goods  were  adopted  as  the  contract  between  the  parties 
according  to  which  the  service  of  the  carrier  was  to  be  ren* 
dered:  Judson  v.  Western  R.  R.  Corp.,  6  Allen,  486-490  [83  Am. 
Dec.  646].  On  a  consideration  of  the  facts  stated,  it  does  not 
appear  to  us  that  the  plaintiffs  ever  did  agree  that  the  mer- 
chandise  in  question  should  be  transported  on  the  terms  set 
forth  in  the  receipt  which  was  delivered  to  the  workman  at  the 
manufactory  when  the  package  was  delivered  to  the  defend- 
ants' agent.  It  is  not  stated  that  the  plaintiffs,  or  either  of 
them,  ever  read  the  paper  containing  the  alleged  regulations, 
or  one  similar  to  it.  It  is  agreed  that  the  defendants  received 
and  carried  like  packages  of  merchandise  for  the  plaintiffs  at 
or  about  the  time  when  the  one  in  controversy  was  delivered 
for  carriage,  without  giving  the  plaintiffs  any  receipt  whatever 
therefor,  and  that  this  was  the  course  of  dealing  between  the 
parties  in  a  large  majority  of  the  instances  in  which  the  de- 
fendants had  been  employed  by  the  plaintiffs.  From  this  it 
would  appear  that  the  ordinary  course  of  business  was  for  the 
defendants  to  receive  merchandise  from  the  plaintiffs  without 
attempting  to  limit  their  liability  as  carriers  in  any  manner 
whatever.  Under  such  circumstances,  we  cannot  fairly  infer 
that  the  plaintiffs  understood  that  by  the  delivery  of  a  receipt 
for  the  merchandise  the  defendants  intended  to  limit  the  lia- 
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bility  which  they  ordinarily  assumed  in  their  dealings  with 
the  plaintiffs,  or  that  the  latter  understood  and  assented  to  the 
oontentR  of  such  receipt  as  fixing  the  terms  on  which  the  de> 
fendants  were  to  transport  the  merchandise. 
Judgment  for  the  plaintiffs. 


Cariokr  DsmrED:  ffojfei  t.  WdUf  Fargo,  S  Ch.^  83  Am.  Deou 
89;  FUik  T.  Chapman,  46  Id.  393;  Dotg  t.  Btinmg,  40  Id.  773;  note  to  Turmep 
T.  WUum,  27  Id.  517;  Boberimm  t.  Kennedy,  26  Id.  468. 

LzABn.iTT  ow  Ck>MMON  GABBntB  fOB  AosKcns  EifPi.0Tii>  BT  Hue,  whicb 
■re  not  nnder  hii  control:  Wheeler  v.  San  Frandeeo  etc  B.  R.  C(k,  89  Am. 
Dee.  147,  note  163;  Hooper  v.  WelU,  Fargo,  A  Co,,  85  Id.  211,  note  230. 

As  TO  Thhib  Ponrr  in  Stixabus,  eupra^  see  Judeon  t.  Wedem  R.  R, 
Corp.,  83  Am.  Dee.  646,  note  651;  note  to  Stede  v.  Toumaend,  79  Id.  67; 
Weaiem  Trane,  Co.  t.  NewhaU,  76  Id.  760,  collected  cases  in  note  thereto 
776;  note  to  Moeu  t.  Bo$Um  and  Maine  R,  R,  64  Id.  393;  note  to  EanbaU  v. 
RuOamd  etc.  R.  R.  Co.,  62  Id.  573;  Camden  etc,  R.  R.  Co.  v.  BaUUnif,  55  Id. 
481;  note  to  Beckman  v.  Shouse,  28  Id.  657;  note  to  Orange  Co.  Bank  v. 
Brwm,  24  Id.  137;  and  extended  note  to  Cole  ▼.  Ooodvrin,  32  Id.  495-507» 
■bowing  the  power  of  a  common  carrier  to  limit  his  liability  by  notice  ot 
otherwise. 

Ab  to  Fovbth  Ponnr  nr  Syllabus,  eupra,  see  Hooper  ▼.  Welle,  Fargo,. 
^Co.,9&  Am.  Dec  211,  note  230;  Kimball  v.  RuOand  etc.  R.  R.  Co.,  62  Id. 
667;  Farmers'  etc  Bank  v.  Champlain  T.  Co.,  56  Id.  68^  note  84;  Hale  ▼. 
Kew  Jereeg  Steam  Nav.  Co.,  39  Id.  398;  and  extended  note  to  Cole  r,  Oood* 
«m,32Id.  502. 

Thx  frihcipal  garb  was  citbd  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  Express  companies  are  common  carriers:  United  Staiee 
Ex.  Co.  y.  Baekman,  28  Ohio  St.  151.  A  condition  inserted  in  a  shipping  re- 
ceipt^ that  a  common  .carrier  will  not  be  liable  for  loss  beyond  a  specified  snm, 
being  less  than  the  value  of  the  goods  shipped,  will  not  release  the  carrier 
from  his  common-law  liability,  nnless  the  assent  of  the  shipper  to  such 
limitation  is  shown;  and  spch  assent  is  not  necessarily  to  be  presumed  from 
the  acceptance  of  the  biU  of  Uding:  Adama  Ex.  Co.  ▼.  SteUaner$,  61  HI.  186. 
The  principal  case  was  commented  upon  in  Oraee  y.  Adams,  100  Mass.  508. 
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[97  MABSACHXraXTTS,  144.] 
BUBBZlf    IS   T7P0N    IlVSUKANCE    COMFANT   TO   PSOVB    NON-PATMENT  Or  PrB- 

MrcM  NoTB,  in  order  to  avoid  a  policy  of  insurance  made  and  accepted 
on  condition  that  it  should  cease  and  determine  upon  failure  by  the  as- 
sured to  pay  when  due  a  premium  note  given  by  him  to  the  insurers. 
Waiyxb  bt  Iksubancx  CoicPAirT  ov  Condition  respecttino  Patmsnt  op 
Pbemiijm  Note.  — Where  the  agent  of  an  insurance  company  receives 
payment  when  overdue  of  a  premium  note  given  to  his  principals  by 
the  assured,  upon  a  policy  of  insurance  issued  by  them  and  made  and 
accepted  on  condition  that  it  should  cease  and  determine  upon  failnrt 
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by  the  assured  to  pay  the  note  when  due,  and  acconnts  for  snch  pay- 
ment to  his  principals,  and  they  reoeive  it  withoat  inquiry,  they  thereby 
waive  the  right  to  avail  themselTes  of  the  delay  of  payment  in  order  to 
avoid  the  policy,  althon|;h  the  agent  had  no  authority  to  waive  forfeitures. 

Contract  on  a  policy  of  insurance  for  two  thousand  dollars 
opon  the  life  of  one  Hodsdon,  the  plaintiff's  intestate.  The 
policy  was  made  and  accepted  on  condition  that  it  should 
cease  and  determine  upon  failure  by  the  assured  to  pay  when 
due  any  premium  note  given  for  premiums.  Agents  of  the 
company  were  not  authorized  to  waive  forfeitures,  but  were 
authorized  to  receive  premiums  when  due.  'The  answer  ad- 
mitted the  issue  of  the  policy,  but  set  up  that  a  premium 
note  given  for  the  second  quarterly  premium  upon  the  policy 
had  never  been  paid.  This  note  was  dated  January  18,  1866, 
and  was  payable  in  three  months  from  date.  Hodsdon  died 
July  8,  1866.  Defendants  admitted  the  payment  in  cash  of 
the  premium  for  the  first  quarter,  and  the  execution  of  pre- 
mium notes  for  the  three  other  quarters  of  the  first  year,  and 
of  all  notes  required  by  the  rules  of  the  company.  A  receipt 
was  given  for  the  cash  premium.  As  to  whether  the  premium 
note  in  question  had  been  paid,  the  testimony  was  conflicting, 
and  was  submitted  to  the  jury.  And  assuming  that  it  was 
paid,  it  became  a  question  at  what  time  the  payment  was 
made.  Upon  the  point  as  to  the  burden  of  proof  and  the 
effect  of  the  company's  receiving  payment  after  it  was  due, 
the  judge  below  ruled  as  in  the  opinion.  Verdict  for  plain- 
tiff, and  defendants  alleged  exceptions. 

J.  M.  Stebhinsy  for  the  defendants. 

<J,  A.  Beach  and  H,  Morris^  for  the  plaintiff. 

By  Court,  Gray,  J.  Upon  the  payment  of  the  cash  pre- 
mium and  giving  of  the  premium  notes  by  the  assured  to  the 
insurers,  the  policy  became  a  binding  contract,  although  by 
one  of  the  conditions  annexed,  upon  which  it  was  declared  to 
be  made  and  accepted,  it  was  to  cease  and  determine  in  case 
of  a  failure  to  pay  any  premium  note  when  due.  The  terms 
of  the  receipt  given  for  the  cash  premium  did  not  change  the 
nature  of  the  contract  of  insurance  in  this  respect.  The  bur- 
den of  proving  a  breach  of  this  executory  stipulation  and  an 
avoidance  of  the  policy  by  non-payment  of  one  of  the  premium 
notes  was  upon  the  defendants:  Oray  v.  Oardner,  17  Mass. 
188;   Kingsley  v.  New  England  Insurance  Co.^  8  Cash.  898; 


S.pU  18GY.J        liUBBAKD  V.  llUBBABO.  75 

Danids  t.  Hudson  River  Insurance  Co.y  12  Cash.  426  [59  Am. 
Dec.  192] ;  OrreU  v.  Hampden  Insurance  Co.y  18  Gray,  431. 

On  the  x>oint  whether  the  premium  note  in  question  had 
been  paid,  the  evidence  was  conflicting,  and  was  submitted  to 
'^he  jury  with  suitable  instructions.  Although  an  agent  of  the 
company  had  no  authority  to  bind  them  by  receiving  payment 
of  a  premium  note  after  it  was  due,  the  company  might  receive 
such  payment  at  any  time.  If  they  received  the  amount  of 
the  note  from  their  agent  after  it  was  due,  they  were  bound  to 
inform  themselves  of  the  time  when  it  had  been  paid  to  him; 
and  by  receiving  it  from  him  without  inquiry,  they  waived  the 
right  to  insist  on  the  delay  in  the  payment  as  a  ground  of  for* 
feiture  of  the  policy. 

Exceptions  overruled. 

Condition  in  Insurance  Polict  mat  bx  Wahhed  bt  Ck>MPANT  or  m 
General  Agent:  See  Sheldon  v.  AHantie  etc  Ins.  Co.,  84  Am.  Dec.  213,  note 
219,  where  cases  are  collected. 

Waiver  of  Conditions  is  Policies  of  Insurance,  What  Avounts  to: 
See  collected  cases  in  note  to  Bipley  v.  ^tna  Ins.  Co.,  86  Am.  Dec  372. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  pomt  stated:  Burden  of  proving  untrue  a  representation  upon  which 
a  policy  of  life  insurance  was  baaed  is  upon  the  insurers:  Campbell  v.  NeiQ 
England  etc  Ins.  Co.,  98  Mass.  394.  Insurance  company  may  take  notes  for 
part  of  the  premium  instead  of  insisting  on  immediate  payment  of  the  whole: 
McAllister  v.  Ifew  England  etc  Ins.  Co.,  101  Id.  661.  As  to  waiver  of  stip- 
ulations in  agreement  where  time  la  not  of  the  essence  of  the  ocxntraot^  see 
PotUr  V.  Jatfibs,  111  Id.  87. 
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Mere  Breach  of  Condition  will  not  Revest  Estate  nr  Grantor  upon 
Condition  except  at  his  Election.  It  is  optional  with  the  grantor  of 
an  estate  upon  condition,  in  case  a  breach  of  the  condition  occurs, 
whether  he  will  avail  himself  of  the  same,  as  a  forfeiture  of  the  estate 
thus  granted. 

To  Make  Estfate  on  Condition  Revest  in  Grantor  upon  Breach  of 
CoNBirioN,  he,  if  not  in  possession,  must  make  entry  or  bring  action;  or 
if  in  possession,  he  must  manifest  intent  to  hold  possession  by  reason  of 
the  breach. 

Orantor  of  Estate  upon  Conditiok  mat  Waive  Breach  aitd  Forfeit- 

URB. 

Waiver  of  Breach  of  Condition  of  Estate  upon  Condition,  What 
Constttutes.  ^  If  the  grantor  of  an  estate  on  condition,  after  broaeh 
of  condition,  bat  before  entry,  action,  or  manifestation  of  intent  to  hold 
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poBsessioti  hy  rcasoii  thereof,  treats  the  condition  as  still  sabsistiiig  and 
obligatory,  it  id  a  sutlicieiit  waiver  of  the  breach. 
Watvbr  or  Breach  or  Condition  SurnciENT  to  Avoid  FoRFwruiiB  or 
EsTATK  UPON  Condition.  — A  conveyed  premises  to  B  on  condition  that^ 
A  and  his  wife  should  he  allowed  to  reside  thereon  daring  their  respect- 
ive lives,  and  that  so  long  as  they  should  so  reside,  B  should  funiiolk 
them  with  comfortable  maintenance  and  support.     This  condition  wa» 
broken,  and  A  waived  the  breach  both  as  to  himself  and  as  to  his  wife. 
Held^  that  this  waiver  was  sufficient  to  avoid  forfeiture  without  any 
waiver  by  the  wife  also,  although  the  wife  joined  in  the  deed  from  A  to 
B  for  the  purpose  of  releasing  her  right  of  dower  and  homestead  righto^ 
if  any,  in  the  premises  conveyed. 

Writ  of  entry.  This  case  was  formerly  before  the  court  oa 
exceptions  as  reported  in  Hubbard  v.  Hvbbard^  12  Allen,  586. 
At  the  second  trial  the  deed  by  the  demandant,  Warren  Hub- 
bard, to  Warren  Hubbard,  Jr.,  the  tenant  of  the  premises  in 
dispute,  dated  March  22,  1862,  was  introduced  in  evidence  as 
at  the  former  trial,  and  contained  the  following  condition: 
''That  the  grantor  and  his  wife,  Jane  Hubbard,  shall  be  al- 
lowed to  reside  on  said  homestead  during  their  respective 
natural  lives,  and  so  long  as  they  thus  reside  thereon  the 
grantee,  his  heirs  and  assigns,  shall  furnish  them  with  a  com- 
fortable maintenance  and  support  in  sickness  and  in  healthy 
it  being  understood  that  the  grantee,  his  heirs  and  assigns, 
with  their  families,  may  also  in  the  mean  time  reside  on  said 
homestead."  The  demandant's  wife  joined  with  him  in  this 
deed  to  release  her  right  of  dower,  and  all  her  right,  if  any,  of 
homestead.  The  demandant  and  his  wife  were  living  on  the 
premises  in  one  part  of  the  house,  and  the  tenant  soon  after- 
wards occupied  another  part  of  the  same  house.  In  1864  the 
tenant  refused  longer  to  furnish,  as  he  had  for  the  two  years 
previous,  food  or  cooking  utensils  and  dishes  to  the  demandant 
and  his  wife,  and  told  them  that  they  must  come  to  his  table 
to  take  their  meals.  The  wife  left  the  premises  soon  after- 
wards, but  the  demandant  went  to  the  tenant's  table  and  took 
his  meals  there.  The  wife  remained  away  until  after  this 
action  was  brought.  It  was  contended  by  the  demandant 
that  these  facts  showed  a  breach  of  the  condition  of  the  deed, 
and  that  the  tenant's  estate  in  the  premises  was  forfeited,  al- 
though it  appeared  that  at  the  time  of  the  alleged  breach  the 
tenant  was  in  occupation  of  the  premises  under  the  deed,  con- 
trolling the  same,  and  carrying  on  the  farm;  and  it  did  not 
appear  that  the  demandant  at  the  time  of  or  after  the  alleged 
breach  made  any  formal  entry  upon  the  premises,  or  did  any 


J 


Sept  1867.3  Hubbard  v.  Hubbard.  77 

scia  asserting  a  purpose  to  claim  the  same  for  breach  of  condi- 
tion, or  made  any  demand  for  the  same,  or  declared  any  in- 
tention to  take  possession  of  the  same  for  the  breach,  until  this 
action  was  brought,  in  April,  1865,  and  that  the  tenant  ever 
after  the  alleged  breach  continued  to  occupy  and  improve  the 
premises  as  before.     It  was  contended  by  the  tenant  that  the 
demandant  had  waived  the  performance  of  the  condition,  or 
the  breach  thereof;  and  he  ofifered  evidence  tending  to  prove 
that  while  the  demandant's  wife  was  away  the  demandant  re- 
peatedly expressed  satisfaction  at  the  change,  and  with  the 
board  he  was  receiving  at  the  tenant's  table,  and  said  that  his 
wife  had  no  cause  for  leaving,  and  was  desirous  that  she 
should  come  back.    The  judge  admitted  no  evidence  of  acts 
or  declarations  tending  to  show  a  waiver  occurring  after  the 
date  of  the  writ;  and  also  instructed  the  jury  that  "  any  ex- 
pressions or  acts  of  the  demandant  showing  satisfaction  with 
or  consent  to  his  mode  of  living  at  the  time  of  such  expressions 
or  acts  would  not  be  evidence  of  waiver;  but  only  such  acts 
and  declarations  as  referred  to  the  acts  of  the  tenant  relied  on 
as  constituting  a  breach,  and  as  related  back  to  the  transac- 
tions complained  of  by  the  demandant,  could  be  considered 
by  them  upon  the  question  of  waiver."    There  was  other  evi- 
dence to  prove  a  waiver,  such  as  declarations  by  the  demand- 
ant that  he  did  not  like  the  way  in  which  his  wife  had  cooked 
his  victuals;  that  she  had  a  gang  hanging  about  who  disturbed 
his  rest  of  nights;  that  she  had  not  got  his  meals  regularly; 
that  he  was  glad  the  change  had  been  made,  and  was  sorry  it 
had  not  been  made  sooner;  that  he  asked  the  tenant  to  allow 
him  to  come  to  his  table,  and  to  make  the  change;  that  he 
liked  the  cooking  of  the  tenant's  wife  much  better;  that  he  had 
rested  better  and  felt  better  since  the  change,  and  enjoyed^ 
having  his  meals  regularly;  and  it  appeared  that  in  fact  he 
received  his  entire  support  from  the  tenant.     Demandant  con- 
tended that  by  breach  of  the  condition  the  estate  of  the  tenant 
tas  immediately  forfeited,  that  the  title  immediately  reverted 
0  the  demandant,  and  that  no  subsequent  acts  or  declarations, 
ike  those  offered  in  evidence  by  the  tenant,  could  operate  by 
ivay  of  waiver  to  defeat  the  demandant^s  estate  or  to  divest 
him  of  it.     But  the  judge  ruled  that  the  demandant  could  by 
parol  acts  and  declarations  waive  the  breach  of  the  condition 
and  forfeiture,  if  there  had  been  a  breach,  and  that  the  evi- 
dence introduced  was  competent  for  the  jury  to  consider, 
upon  the  question  of  waiver,  under  the  same  limitations  as 
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were  set  forth  in  his  inBtractions  to  the  jury  above  quoted; 
and  that  if  the  jury  believed  that  the  demandant  intended  to 
waive  the  breach  and  forfeiture,  and  did  waive  the  same  be- 
fore action  was  brought,  then  he  could  not  maintain  this 
action.  It  was  further  contended  by  the  demandant  that 
any  waiver  by  himself,  either  of  the  performance  or  of  the 
breach  of  the  condition  of  the  deed,  as  to  his  own  support, 
would  not  save  the  forfeiture  unless  it  was  also  waived  by  his 
wife  as  to  her  own  support.  But  the  judge  ruled,  as  to  her 
support,  that  it  would  not  be  sufficient  for  the  demandant  to 
waive  the  performance  or  breach  of  the  condition  as  to  his 
own  support  only,  but  the  jury  must  be  satisfied  that  he 
waived  the  same  as  to  the  support  of  his  wife  also;  and 
further,  that  if  the  demandant  and  his  wife  both  desired  to 
live  as  before  the  change,  the  tenant  had  no  right  to  make 
such  change;  but  that  if  the  demandant  and  his  wife  dis- 
agreed, and  the  demandant  desired  and  authorized  the 
change  to  be  made,  and  his  wife  did  not,  the  tenant  could 
act  upon  the  will,  desire,  and  authority  of  the  demandant^ 
although  the  wife  did  not  consent  thereto.  Verdict  for  ih» 
tenant,  and  the  demandant  alleged  exceptions, 

H.  Morris  and  0.  A.  Winchester ^  for  the  demandant, 
Q.  M.  SteamSy  for  the  tenant. 

By  Court,  Hoar,  J.  It  was  held  in  this  case  when  it  wau 
before  us  at  a  previous  term,  that  the  condition  in  the  de- 
mandant's deed  to  the  tenant  had  been  broken,  and  that  the 
estate  was  forfeited.  On  a  new  trial,  the  tenant  relied  upon  a 
waiver  of  the  breach  and  forfeiture,  and  we  are  of  opinion  that 
the  rulings  at  the  trial  were  right,  and  that  the  defense  was 
maintained. 

It  is  optional  with  the  grantor  of  an  estate  upon  condition, 
in  case  a  breach  of  the  condition  occurs,  whether  he  will  avail 
himself  of  the  same  as  a  forfeiture  of  the  estate  thus  granted. 
To  do  this  requires  action  on  his  part;  and  if  he  is  not  in 
possession,  usually  requires  an  entry  for  breach  of  condition. 
Until  such  entry,  the  grantee  holds  his  estate,  liable  only  to 
be  defeated,  but  not  actually  determined  by  a  forfeiture:  Stone 
V.  Ellis^  9  Cush.  95.  Under  our  statutes,  an  action  has  been 
held  sufficient  to  indicate  the  grantor's  intention  to  avail  him- 
self of  the  breach  of  condition  without  entry:  Austin  ▼•  Can^ 
bridgeport  Parish^  21  Pick.  215. 
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The  plaintiff  coDtends  that,  being  in  possession  when  the 
breach  of  condition  occurred,  the  estate  immediately  revested 
in  him  without  entry  or  other  act;  and  cites  in  support  of  this 
position  the  case  of  Lincoln  and  Kennebeck  Bank  v.  Drummond^ 
5  Mass.  821.     So  far  as  that  case  is  an  authority  for  the  doc* 
trine  that  where  a  grantor  of  an  estate  on  condition  is  in  pos- 
session no  entry  is  necessary  to  enable  him  to  avail  himself 
of  a  breach  of  the  condition,  it  is  undoubtedly  satisfactory. 
Where  an  entry  or  attempt  at  entry  cannot  be  made,  none^ 
can  be  required.    The  authority  cited  by  Chief  Justice  Par- 
sons is  Co.  Lit.  218,  sec.  350,  which  is  only  to  the  point  that 
the  grantor  of  a  reversion  upon  condition,  there  being  an 
unexpired   tenancy  for  years,  will  take  the  reversion  upon 
breach  of  condition  without  entry,  although  the  grantor  is  not 
in  possession,  and  has  no  right  to  it.    It  is  not  therefore  a  full 
authority  for  his  statement.    But  the  facts  in  Lincoln  and 
Kennebeck  Bank  v.  Drumnumdj  miptaj  show  that  the  tenant  in 
possession,  after  the  breach  of  the  condition,  exercised  acts  of 
ownership;  and  no  question  of  waiver  arose  in  the  case. 

It  is  equally  well  settied  that  a  mere  breach  of  condition 
will  not  revest  an  estate  in  a  grantor  upon  condition,  ex- 
cept at  his  election;  and  that  he  may  waive  the  breach  and 
forfeiture:  Co.  Lit.  211  b;  Coon  v.  Brickeii,  2  N.  H.  163;  1 
8hep.  Touch.  153;  PennanVs  Caee^  8  Coke,  64. 

In  the  case  at  bar  there  was  evidence  which  might  weU 
satisfy  the  jury  that  there  had  been  such  a  waiver,  anJ 
show  that  it  would  be  highly  inequitable  for  the  demandant 
to  insist  on  the  forfeiture.  He  would  not  have  been  entitled 
to  his  support  from  the  tenant  after  the  estate  had  revested ; 
yet  there  was  evidence  that  he  continued  to  receive  it  for  a 
considerable  period  without  a  suggestion  that  he  should  claiii^ 
the  farm  as  forfeited.  If  he  treated  the  condition  as  still  sub- 
sisting and  obligatory  upon  the  tenant,  after  the  alleged  breach 
of  it,  it  would  be  a  sufficient  waiver. 

The  possession  of  the  demandant  was  not  that  of  an  owner 
of  any  estate  in  the  premises,  nor  as  claiming  title  to  the 
land,  but  with  a  wholly  different  purpose;  and  before  he- 
showed  or  had  any  intention  to  possess  and  hold  the  estate- 
under  and  by  virtue  of  the  breach  of  the  condition,  a  distinct 
waiver  of  the  breach  would  terminate  his  right  to  avail  him- 
self of  it. 
Exceptions  overruled. 
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Various  Poihtb  ow  Stllaxub  will  bb  Fouvd  in  Fro$t  ▼.  BuUer^  22  Am. 
Deo.  199;  ChaUoer  ▼.  ChaJker,  6  Id.  206;  note  to  Jackacm  ▼.  Topping,  19  I<L 
522;  and  extended  note  to  Cro99  v.  Carton,  44  Id.  743-759,  on  deed  may  be 
Avoided  on  breach  of  condition  subsequent,  when,  bow,  and  at  whose  in- 
stance. Tlie  principal  case  was  cited  in  Rogers  y.  Snow,  118  Mass.  123,  to 
the  point  that  where  a  lease  may  be  terminated  upon  the  refusal  to  pay 
rent,  at  the  election  of  the  lessor,  the  lease  remains  in  force  unless  he 
•enters  while  the  default  continues;  and  in  Sioekbridge  Iron  Co.  y.  Cone  Iron 
Works,  102  Id.  85,  to  the  point  that  some  act  is  necessary  to  create  a  forfeit- 
tire  of  an  estate.  There  must  be  an  entry  or  possession,  with  intent  to  hold 
the  property  for  forfeiture;  and  there  must  be  some  manifestation  of 
4ntent. 


Doyle  v.  Dixon. 

[97  Massacbttsbtts,  20S.] 

Obal  Aorsbmsnt  Which  mat  or  icat  not  bs  Fully  PutFORineD  wirnnr 
Okx  Yxar  is  not  within  That  Clause  ob  Statute  or  Frauds  which 
requires  any  "agreement  not  to  be  performed  within  one  year  from 
the  making  thereof"  to  be  in  writing  in  order  to  support  an  action 
thereon. 

AORBEMENT    IS    NOT  WITHIN    OnB-YEAR    ClAUSB    OB  STATUTE  OB  FRAUDS  if 

it  will  be  completely  performed  according  to  its  terms  and  intention,  if 
either  party  should  die  within  the  year. 

1b  Agreement  cannot  be  Completblt  Perbormxd  within  One  Year, 
the  fact  that  it  may  be  terminated  or  further  performance  excused  or 
rendered  impossible  by  the  death  of  the  promisee  or  of  another  person 
within  a  year  is  not  sufficient  to  take  it  out  of  the  statute  of  frauds. 

ijf  Death  of  Promisor  within  One  Year  Merely  Prevents  Full  Per- 
formance OF  Agreement,  it  is  within  the  one-year  clause  of  the  statute 
of  frauds;  but  if  his  death  would  leave  the  agreement  completely  per- 
formed aud  its  purpose  fully  carried  out,  it  is  not. 

Agreement  not  to  Engage  in  Certain  Kind  of  Business  at  Particu- 
lar Place  for  specified  number  of  years  or  hereafter  is  not  within  that 
proWsiou  of  the  statute  of  frauds  which  requires  agreements  uut  to  bs 
performed  within  one  year  from  the  making  thereof  to  bo  iu  writiug  in 
order  to  support  an  action  thereon. 

Consideration,  when  Scfficient. — Any  act  done  by  the  promisee  at  the 
request  of  the  promisor,  however  tritling  the  loss  to  himself  or  the  bene- 
fit to  the  promisor,  is  a  siiliicient  consideration  for  a  promise  made  with- 
out fraud  aud  with  full  kiiovvlciigc  of  iill  the  circumstances. 

Motion  to  Set  aside  Verdict  for  Excessive  Damages,  and  as  Con- 
trary TO  Weight  of  Evidence,  is  Addressed  to  Discretion  of 
Judge.  Wlien  the  damages  appear  to  him  to  be  excessive,  he  may 
either  grant  a  new  trial  absolutely,  or  give  the  plaintiff  the  option  to 
remit  the  excess  or  a  portion  thereof  and  order  the  verdict  to  stand  for 
the  residue,  and  no  exception  lies  to  his  action 

Verdktf  for  Four  Hundred  Dollars  for  Three  Months'  Breach  of 
Agreement  not  to  Engage  in  Certain  Kind  of  Business  ior  Fitb 
Years  will  not  be  set  aside  as  unwarranted  by  law  and  excessive,  where 
the  injury  to  the  plaintiff^  as  by  diverting  his  trade,  was  not  capable  of 
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flonusi  pfoof  or  nunnits  oonipntatMP,  but  dgpgndtd  wty  mnoli  on  gBDitnX 
•sftUDAte^  whieh  was  pMoliariy  within  tho  prorinoo  M  th*  Jwy;  And  no 
«zoepiion  lies  to  the  ezerebe  of  tho  diaofotion  of  the  prending  Jndge  in 
oTermling  a  motioQ  to  aet  aaide  the  Terdict  aa  unwairanted  by  law  upon 
the  eridenoe,  especially  where  no  instractiott  waa  aaked  at  the  trial  on 
the  limit  of  damagea  which  the  jury  would  be  warranted  in  finding 
npon  the  evidence. 

CoNTaAGT  for  breach  of  an  agreement  by  the  defendant  not 
to  go  into  the  grocery  businees  in  Chicopee  for  five  years. 
Defendant  was  a  grocer  at  Chicopee,  and  on  November  19, 
1864,  he  and  the  plaintiff  made  a  contract  that  on  December 
1st  following,  plaintiff  should  buy,  and  defendant  should  sell, 
defendant's  stock  of  goods;  that  defendant  would  give,  and 
plaintiff  should  take,  a  lease  of  defendant's  shop  for  five  years 
at  an  agreed  rent;  that  defendant  should  receive  from  the 
plaintiff  the  market  value  of  the  stock,  and  five  hundred  dol- 
lars besides  as  bonus;  and  that  if  either  party  should  ''back 
out,"  he  should  forfeit  to  the  other  two  hundred  dollars.  On 
November  2l3t,  some  of  plaintiff's  family  being  sick,  he 
wanted  to  go  home.  He  wanted  to  take  the  lease  at  once, 
and  ''  settle  up  the  whole  business."  Defendant  agreed  to  do 
sa  In  settling  and  adjusting  matters,  defendant  had  some 
flour  coming,  which  he  wanted  plaintiff  to  take.  Plaintiff  did 
not  want  it.  Defendant  said:  *^  If  you  will  let  me  sell  it,  I 
•hall  not  trouble  you  in  the  grocery  business  in  Chicopee  in 
five  years."  Plaintiff  gave  him  the  privilege  of  selling  the 
flour;  but  the  agreement  not  to  go  into  business  was  not  put 
in  writing.  Prior  to  December  let,  the  plaintiff  paid  the 
bonus  of  five  hundred  dollars,  and  before  that  date  the  other 
stipulations  of  the  contract  were  fully  performed  by  the  par- 
ties respectively.  The  defendant,  however,  on  May  15, 1866, 
did  go  into  the  grocery  business  in  Chicopee,  and  continued 
in  it  until  the  commencement  of  this  action,  on  August  15th 
following.  Plaintiff  relied  for  cause  of  action  upon  the  agree* 
ment  of  November  21st.  Defendant  claimed  that  the  oral 
agreement  not  to  go  into  the  grocery  business  was  within  the 
statute  of  frauds;  but  the  judge  ruled  that  it  was  not  The 
judge  then  instructed  the  jury,  among  other  things,  at  the  re* 
quest  of  the  defendant:  ''  That  the  plaintiff,  in  order  to  re- 
coveTy  must  show  that  the  contract  on  which  he  claimed  was 
made  after  the  agreement  of  November  19th  was  signed,  and 
waa  based  on  an  independent  and  new  consideration;  that 
imder  the  contract  of  November  ISth,  as  expressed  in  Qi% 

Ail  ]>sa  Vob  X0Xn«e 
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written  memorandum,  the  defendant  being  free  to  trade  ac- 
cording to  his  pleasure,  the  alleged  permission  by  the  plaintiff 
to  sell  flour  was  no  sufficient  consideration  for  the  alleged 
agreement  by  the  defendant  not  to  go  into  business;  that  in 
order  to  constitute  a  consideration  for  the  alleged  contract, 
the  plaintiff  must  have  parted  with  something  of  value,  or 
have  foregone  some  right  which  he  enjoyed,  or  the  defendant 
must  have  acquired  or  received  something  of  value,  or  some 
privilege  or  right  which  he  had  not  before."  The  judge 
further  instructed  the  jury,  at  the  plaintiff's  request,  that  "  if 
the  plaintiff  agreed  with  the  defendant  on  November  21st  to 
settle  and  adjust  all  matters  on  that  day,  and  waived  his 
right  to  forfeit  the  two  hundred  dollars  named  in  the  written 
contract,  that  agreement  would  be  a  good  consideration  for 
the  promise  not  to  engage  in  business  for  five  years";  and 
upon  the  defendant's  objecting  to  this  instruction,  he  in- 
structed further,  that  ^Mf  there  was  any  act  or  agreement 
done  or  made  by  the  plaintiff  on  November  21st  which  was 
valuable  to  the  defendant,  it  would  support  the  agreement,  if 
proved,  on  the  part  of  the  defendant  to  refirain  from  the  busi- 
ness." The  only  evidence  on  the  question  of  damages  was 
that  of  the  defendant,  who  testified  that  the  business  of  the 
shop  he  opened  in  May  was  about  eleven  hundred  dollars 
per  month,  mostly  derived  from  customers  who  had  formerly 
traded  with  him  at  the  old  shop;  and  that  of  one  McGrath, 
who  testified  that  he  became  the  plaintiff's  partner  inmiedi- 
ately  after  the  plaintiff's  purchase  of  the  stock,  and  that  the 
amount  of  trade  at  their  shop  was  lessened  after  the  defend- 
ant opened  his  shop  in  May  between  two  hundred  and  three 
hundred  dollars  per  month,  on  which  their  profit  would  have 
been  twenty-five  per  cent.  A  verdict  for  eight  hundred  dol- 
lars damages  was  returned  for  the  plaintiff,  which  the  defend- 
ant moved  to  set  aside  as  excessive,  and  as  contrary  to  the 
weight  of  evidence.  The  judge  considered  the  damages  ex- 
cessive, but  as  the  plaintiff  offered  to  remit  four  hundred  dol- 
lars, ordered  the  verdict  to  stand  for  the  balance.  Defendant 
alleged  exceptions  to  this  order,  to  the  ruling  of  the  judge 
upon  the  plaintiff's  request  for  instructions,  and  to  the  ruling 
in  regard  to  the  statute  of  frauds. 

A.  L.  SauUy  for  the  defendant. 
O*  M.  SUamij  for  the  plaintiff. 
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By  Court,  Gray,  J.  It  is  well  settled  that  an  oral  agree- 
ment, which  according  to  the  expression  and  contemplation 
of  the  parties  may  or  may  not  be  fully  performed  within  a 
year,  is  not  within  that  clause  of  the  statute  of  frauds  which 
requires  any  '^  agreement  not  to  be  performed  within  one  year 
from  the  making  thereof "  to  be  in  writing  in  order  to  main- 
tain an  action.  An  agreement,  therefore,  which  will  be  com- 
pletely i)erformed  according  to  its  terms  and  intention  if  either 
party  should  die  within  the  year  is  not  within  the  statute. 
Thus  in  Peters  v.  Wesiborough,  19  Pick.  364  [31  Am.  Dec. 
124],  it  was  held  that  an  agreement  to  support  a  child  until 
a  certain  age,  at  which  the  child  would  not  arrive  for  several 
years,  was  not  within  the  statute,  because  it  depended  upon 
the  contingency  of  the  child's  life,  and  if  the  child  should  die 
within  one  year,  would  be  fully  performed.  On  the  other 
hand,  if  the  agreement  cannot  be  completely  performed  within 
a  year,  the  fact  that  it  may  be  terminated  or  further  perform- 
ance excused  or  rendered  impossible  by  the  death  of  the  prpm- 
isee  or  of  another  person  within  a  year  is  not  sufficient  to 
take  it  out  of  the  statute.  It  was  therefore  held  in  HHi  v. 
Roopevy  1  Gray,  131,  that  an  agreement  to  employ  a  boy  for 
five  years,  and  to  pay  his  father  certain  sums  at  stated  periods 
during  that  time,  was  within  the  statute;  for  although  by  the 
death  of  the  boy  the  services  which  were  the  consideration  of 
the  promise  would  cease,  and  the  promise  therefore  be  de- 
termined, it  would  certainly  not  be  completely  performed. 
So  if  the  death  of  the  promisor  within  the  year  would  merely 
prevent  full  performance  of  the  agreement,  it  is  within  the 
statute;  but  if  his  death  would  leave  the  agreement  com- 
pletely performed  and  its  purpose  fully  carried  out,  it  is 
not.  It  has  accordingly  been  repeatedly  held  by  this  court 
that  an  agreement  not  hereafter  to  carry  on  a  certain  busi- 
ness at  a  particular  place  was  not  within  the  statute,  because, 
being  only  a  personal  engagement  to  forbear  doing  certain 
acts,  not  stipulating  for  anything  beyond  the  promisor's  life, 
and  imposing  no  duties  upon  his  legal  representatives,  it 
would  be  fully  performed  if  he  died  within  the  year:  Lyon  v. 
King,  11  Met.  411  [45  Am.  Dec.  219];  WoHhy  v.  Jones,  11 
Gray,  168  [71  Am.  Dec.  696].  An  agreement  not  to  engage 
in  a  certain  kind  of  business  at  a  particular  place  for  a  speci- 
fied number  of  years  is  within  the  same  principle;  for  whether 
a  man  agrees  not  to  do  a  thing  for  his  life,  or  never  to  do  it, 
or  only  not  to  do  it  for  a  certain  number  of  years,  it  is  in  either 
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fonn  an  agreement  by  which  he  does  not  promise  that  any- 
thing shall  be  done  after  his  death,  and  the  performance  of 
which  is  therefore  completed  with  his  life.  An  agreement  to 
do  a  thing  for  a  certain  time  may  perhaps  bind  the  promisor's 
representatives,  and  at  any  rate  is  not  performed  if  he  dies 
within  that  time.  But  a  mere  agreement  that  he  will  him- 
self refrain  from  doing  a  certain  thing  is  fully  performed  if 
he  keeps  it  so  long  as  he  is  capable  of  doing  or  refraining. 
The  agreement  of  tiie  defendant  not  to  go  into  business  again 
at  Chicopee  for  five  years  was  therefore  not  within  the  statute 
of  frauds. 

The  agreement  of  the  plaintiff  to  settle  and  adjust  all  mat- 
ters between  the  parties,  and  to  sign  the  lease,  on  the  2l8t  of 
November,  ten  days  before  the  time  when  he  was  bound  by 
the  written  contract  to  do  so,  was  a  legal  consideration  for  the 
defendant's  agreement.  Any  act  done  by  the  promisee  at  the 
request  of  the  promisor,  however  trifling  the  loss  to  himself  or 
the  benefit  of  the  promisor,  is  a  sufficient  consideration  for  a 
promise  made  without  fraud,  and  with  full  knowledge  of  all 
the  circumstances:  Burr  v.  Wilcoxj  13  Allen,  273,  and  cases 
cited. 

The  defendant  has  no  ground  of  exception  to  the  action  of 
the  superior  court  upon  the  motion  for  a  new  trial.  Such  a 
motion,  bo  far  as  it  depends  upon  the  weight  of  evidence  or 
other  matter  of  fact,  is  exclusively  addressed  to  the  discretion 
of  the  presiding  judge.  When  the  damages  awarded  by  the 
jury  appear  to  the  judge  to  be  excessive,  he  may  either  grant 
a  new  trial  absolutely,  or  give  the  plaintiff  the  option  to  remit 
the  excess,  or  a  portion  thereof,  and  order  the  verdict  to  stand 
for  the  residue:  Lambert  v.  Craig,  12  Pick.  199;  Hurry  y.  Wai^ 
son,  4  Term  Rep.  659,  note;  Blunt  v.  Little,  3  Mason,  107.  The 
judge  in  this  case  having  adopted  the  latter  course,  and 
ordered  the  verdict  to  stand  for  the  sum  of  four  hundred  dol- 
lars, the  only  question  of  law  arising  thereon  is  whether  the 
law  would  warrant  a  verdict  for  this  amount.  The  injury  to 
the  plaintiff  by  diverting  his  trade  was  not  capable  of  exact 
proof  or  definite  computation,  but  depended  very  much  on 
general  estimate,  which  was  peculiarly  within  the  province  of 
the  jury:  Marsh  v.  Billings,  7  Cush.  333  [54  Am.  Dec.  723]; 
Earle  v.  Sawyer,  4  Mason,  14;  Stephens  v.  Felt,  2  Blatchf.  37, 
89.  It  is  impossible  to  say  that  upon  the  evidence  at  the  trial, 
and  such  inferences  and  estimates  as  the  jury  might  right* 
folly  make,  a  verdict  for  four  hundred  dollars  was  not  war* 
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ranted  by  law.  Moreover,  any  questions  of  law  involved  in  the 
motion  to  set  aside  tlie  verdict  were  open  to  the  defendant  at 
the  trial,  and  no  instruction  in  point  of  law  having  been  then 
requested  as  to  the  limit  of  the  damages  which  the  jury  would 
be  warranted  upon  the  evidence  in  finding,  no  exception  lies 
to  the  rulings  upon  such  questions  on  the  motion  for  a  new 
trial:  Kidney  v.  Richardsy  10  Allen,  419. 
Exceptions  overruled. 

Oral  Aobeeuxnt  Whtch  mat  or  mat  mot  bs  Fitllt  PnuroRMXD  wtthui 
Ohb  Year  U  not  within  the  one-year  clante  of  the  statute  of  frmndi:  Lpom  t. 
King,  45  Am.  Dec.  219;  note  to  Ilill  v.  Jamiemm,  79  Id.  418;  note  to  Btami' 
ktg  V.  Sca-gtni,  66  Id.  722;  IfoughUm  v.  HougfUon,  77  Id.  69;  Sanbom  t.  /^rre* 
nian*s  In*,  Co.,  77  Id.  419;  OadMen  ▼.  Lawx^  37  Id.  548;  PeterM  t.  WeatbommgK 
31  Id.  142;  lAnKoU  v.  Mclntire,  33  Id.  602. 

Agreemesvt  n  not  wttbin  Onr-txar  Claurk  of  Statutb  ov  Frauihi, 
if  it  would  be  completely  performed,  where  either  party  should  die  within 
the  year:  Lyon  v.  King,  45  Am.  Dec.  219;  Worthy  ▼.  Jones,  71  Id.  696;  Hitt 
V.  Jamkaon,  79  Id.  414,  note  418;  PeierB  t.  Weaiborough,  31  Id.  142. 

If  Promisor's  Death  within  One  Year  would  Leave  Agreemert 
Fitllt  Performed,  and  its  pnrpose  fully  carried  out,  it  is  not  within  the 
one-year  clause  of  the  statute  of  frauds:  Lyon  ▼.  Rng,  45  Am.  Dec.  219; 
WorUty  V.  /ones,  71  Id.  696;  HiU  t.  Jamkwn^  79  Id.  414^  note  418;  Peten  v. 
Wettborough,  31  Id.  142. 

Promise  kot  to  Enoage  in  Rival  Business  is  not  wrrHnr  One-tbab 
Clause  of  Statute  of  Frauds:  See  note  to  HiU  ▼.  Jamiesonf  79  Am.  Dec 
418;  note  to  Blanding  t.  Sargent,  66  Id.  722;  Wortfiy  r.  Jone$,  71  Id.  696; 
nor  an  agreement  to  support  a  person  for  a  number  of  years:  Peters  v.  West' 
borough,  31  Id.  142;  nor  an  agreement  to  render  personal  services  for  an 
indefinite  period  or  a  term  of  years:  Hill  ▼.  Jamieson,  79  Id.  414;  nor  a  parol 
agreement  not  to  engage  in  particular  business  in  a  certain  place,  —  for  such 
contracts  may  be  performed  by  death  of  the  promisor  within  the  year:  Lyon 
V.  King,  45  Id.  219;  note  to  Worthy  r.  Jones,  71  Id.  697. 

Excessive  Damages,  Settino  aside  Verdict  on  Ground  of:  See  oolleoted 
cases  in  note  to  Hoss  «k  Co,  t.  Innis,  85  Am.  Dec  381. 

Matters  within  Discretion  of  Lower  Court  will  not  be  Interfered 
WITH  WHEN:  Winshw  y.  Minnesota  etc.  B,  B.  Co.,  77  Am.  Dec  519;  Biddle  ▼. 
Oage,  75  Id.  151;  Cummkngs  ▼.  SmitJi,  79  Id.  629. 

Consideration  "of  Some  Value"  Sufficient  to  Support  Contract 
WHEN:  See  Skepard  ▼.  Bhodes,  84  Am.  Dec.  573,  note  578. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  No  agreement  is  void  under  statute  of  frauds  as  *'not  to 
be  performed  within  a  year,*'  if,  consistently  with  its  terms,  it  may  be  per- 
formed within  that  period:  Jilson  v.  Oilbert,  26  Wis.  642;  Blakeney  r,  Ooode, 
30  Ohio  St.  365;  Somerby  r.  Buntin,  118  Mass.  286;  Dean  v.  TaUman,  105  Id. 
444;  Frary  t.  Sterling,  99  Id.  462.  An  agreement  not  to  engage  in  a  rival 
business  is  not  within  the  statute:  Wth  ▼.  Bhodius,  87  Ind.  12.  In  AfaUett  r. 
Lewis,  61  Miss.  109,  an  oral  agreement  to  buy  goods  fnim  a  person  exclusively 
for  five  years  if  he  would  sell  as  reasonably  as  others  was  held  to  be  within 
the  statute    This  was  so  held  notwithstanding  the  fact  that  the  contract  was 
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personal,  and  that  it  wonld  necessarily  be  ended  by  the  death  of  the  obligor, 
which  fact,  aeoording  to  the  principal  case,  would  have  taken  it  out  of  the 
operation  of  the  statute.  The  principal  case  was  criticised,  and  the  oonrt 
placed  its  decision  upon  the  ground  that  the  time  named  by  parties  is  of  the 
essence  of  the  contract,  and  constitutes  the  rery  basis  of  their  agreement. 
Motion  for  new  trial  upon  ground  that  the  damages  found  by  the  jury  were 
excessive  is  addressed  to  discretion  of  court,  and  his  decision  thereon  is  not 
reviewable,  unless  it  involves  a  question  of  law:  MerriU  v.  Mont,  113  Mass. 
274;  Corcoran  v.  Harran^  55  Wis.  127.  Plainti£f  cannot  avail  himself  of  a 
point  of  law  not  raised  at  the  trial  as  a  ground  of  setting  aside  the  rerdiet  on 
a  motion  for  a  new  trial:  WhUkUcer  v.  InltabUatUa  <if  We^  Boykkm^  07  Mass. 
274. 

What  CoimuGTs  ark  within  Statuti  of  Frafim  bscausb  not  to  bi 
Performed  within  One  Year. — Lord  Holt,  in  Smith  v.  WestfdUt  .1  Ld. 
Raym.  316,  said  that  the  design  of  the  statute  of  frauds  was  not  to  trust  to 
the  memory  of  witnesses  for  a  longer  time  than  one  year.  The  statute  was 
designed  for  the  prevention  of  fraud  and  perjury,  and  thus  to  guard  against 
the  mistakes  arising  from  imperfect  recollection.  There  are  numerous  cases, 
many  of  them  in  this  series  as  shown  in  notes  above,  holding  that  contracts 
which  may  or  may  not  be  performed  within  one  year  are  not  within  the  stat- 
ute; and  that  the  statute  does  not  apply  where  the  contract  can,  by  any  pes* 
libility,  be  fulfilled  or  completed  in  the  space  of  a  year,  although  the  partiei 
may  have  expected  that  its  operation  would  extend  through  a  much  longer 
period:  McPhtrson  v.  Cox,  96  U.  S.  404;  WaXker  v.  Johnson,  96  Id.  424;  Bur- 
ney  r,  BaU,  24  Ga.  505;  Moore  r.  Foor,  10  Johns.  244;  S.  C,  6  Am.  Dea  338| 
Thomvenin  v.  Lea,  26  Tex.  612;  Blanchard  v.  Weeks,  34  Vt.  589;  SJitrman  r. 
OhampUun  Trans.  Co.,  31  Id.  162;  MeOimas  v.  Cook,  57  Id.  86;  S.  C,  52  Am. 
Rep.  115;  Rogers  v.  Brifjldman,  10  Wis.  55;  Thompson  v.  Gordon,  3  StroK 
196;  BUinding  v.  Sarfjnit,  33  N.  U.  239;  S.  C,  66  Am.  Deo.  720;  EOy  v.  Aid- 
rkh,  46  N.  H.  127;  Broadioell  v.  Oetman,  2  Denio,  87;  Lockwood  v.  Barnes,  3 
Hill,  128;  S.  C,  38  Am.  Dec.  620;  Roberts  v.  RockboUom  Co.,  7  Met  46; 
Deriiy  v.  Pitdps,  2  N.  H.  515;  McLees  v.  Hale,  10  Wend.  426;  Plimpton  v. 
Curtiss,  15  Id.  336;  Kent  v.  Keni,  18  Pick.  569;  Peters  v.  InJuibUants  qf  West- 
borough,  19  Id.  364;  S.  C,  31  Am.  Dec.  142;  Blake  v.  Cole,  22  Pick.  97;  Sag- 
geU  V.  Cawn,  26  Mo.  221;  Foster  v.  McO'Blenis,  18  Id.  88;  Soggins  v.  Heard, 
31  Miss.  429;  Wiggins  v.  Keizer,  6  Ind.  252;  EUicoU  v.  Peterson,  4  Md.  476; 
Clark  V.  Pendleton,  20  Conn.  508;  Russell  v.  Slade,  12  Id.  455;  Blakeney  v. 
Ooode,  30  Ohio  St.  350;  Tliomas  v.  Hammond,  47  Tex.  42.  But  the  object  of  tliis 
note  is  not  to  show  the  exceptions  and  limitations  of  the  rule  as  to  when  the 
statute  does  not  apply;  it  is  to  show  what  cases  come  within  the  statute.  A 
contract  which  cannot  be  fully  performed  within  one  year  is  manifestly  and 
directly  within  the  provisions  of  the  statute  of  frauds:  Swift  v.  Svo^ft,  46  CaL 
267;  Lockwood  v.  Barnes,  3  Hill,  128;  S.  C,  38  Am.  Dec.  620;  SummjeraU  v. 
Thorns,  3  Fla.  298;  Frary  v.  Sterling,  99  Mass.  461.  Thus  in  Herrin  v.  But- 
ters, 20  Me.  119,  an  agreement  to  clear  and  sow  land  in  consideration  of  being 
allowed  to  take  the  profits  for  three  years  was  held  to  be  insusceptible  of 
performance  in  a  year,  and  consequently  invalid  without  a  writing.  The 
same  is  true  of  a  lease  for  a  single  year  to  commence  in  futuro:  CrosweU  T. 
Crane,  7  Barb.  191;  Delano  v.  Montague,  4  Cush.  42;  of  a  hiring  for  more 
than  a  year,  at  so  much  per  month  or  per  day:  Tuttle  v.  Stoeet,  31  Me.  555; 
and  of  every  other  contract  which  cannot  be  finally  and  fully  performed  un- 
til after  the  expiration  of  a  year  from  the  time  at  which  it  is  xnade,  whether 
the  delay  arises  from  the  remoteness  of  tlio  period  at  which  the  performanoe 
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of  the  contract  is  to  oommenoe,  or  the  length  of  time  daring  which  it  is  to 
contiiiae:  AnUmrger  t.  Jfomn,  4  £L  D.  Smith,  393;  WiUon  ▼.  Martin^  1  De- 
nio,  602;  Conuiock  y.  Ward,  22  III.  248;  Atwood  t.  Fox,  30  Mo.  499;  Moort 
▼.  Fbac,  10  Johns.  244;  8.  C,  6  Am.  Dec.  338. 

The  role  laid  down  in  some  of  the  cases  is,  that  to  bring  a  case  within  the 
•tatu^s  of  frauds  it  most  appear  from  the  express  terms  of  the  agreement 
that  it  is  not  to  be  performed  within  a  year:  Mairy  v.  Marty,  9  Allen,  8; 
VwM€//  V.  Slade,  12  Coun.  455;  McPhtrson  v.  Cox,  96  U.  S.  416;   WaODer  y. 
Joknaon,  96  Id.  424;  Moort  v.  Foac,  10  Johns.  244;  S.  C,  6  Am.  Dec  338| 
Burney  v.  Ball,  24  Oa.  505;  Titouvenin  v.  Lea,  26  Tex.  614;  Rogers  y.  Bright- 
man,  10  Wis.  55;  Tliomjmon  y.  Oordon,  3  Strob.  196;  Broadwdl  y.  Oetmam^ 
2  Denio,  87;  Lochcootl  v.  Barnes,  3  Hill,  128;  S.  C,  38  Ajn.  Dec.  620;  Plimpkm 
▼.  Curti99,  15  Wend,  3.36;   Wiggins  v.  Keiter,  6  Ind.  252;  EUieoU  v.  PeUrao% 
4  McL  476;  T/umias  v.  Hammond,  AlI  Tex.  42.     The  doctrine  upon  which  tho 
eonrts  haye  proceeded  is  stated  in  J/eJlin  y.  MiUon,  69  Ala.  354,  as  follows: 
The  statute  does  not  apply  to  a  contract  the  performance  of  which  is  de- 
pendent upon  an  eyent  or  contingency  which  may  or  may  not  happen  within 
a  year;  but  to  contracts  which  from  their  yery  natare  are  incapable  of  per* 
f ormance  within  that  time,  or  of  which  by  express  stipulation  performanco 
is  postponed  for  a  longer  period.     That  a  contract  cannot  be  performed 
within  a  year  means,  of  course,  not  a  natural  or  physical  impossibility,  but  an 
impossibility  by  the  terms  of  the  contract  itself,  or  by  the  understanding  and 
intention  of  the  parties  as  shown  by  the  contract.     The  statute  includes 
only  such  agreements  as,  fairly  and  reasonably  interpreted,  do  not  admit  of  m 
▼alid  execution  within  the  space  of  a  year  from  the  making:  Kimmins  y.  Old* 
ham,  27  W.  Va.  258;  JUson  v.  Gilbert,  26  WU.  641,  642;  Blair  Town  Loi  ete. 
Co,  V.  WaOxr,  39  Iowa,  406;  HtnlUer.  Fisher,  104  Lid.  84;  fferrin  v.  BuUer9^ 
20  Me.  119;  WUson  y.  Bay,  13  Ind.  1.    Thus  entire  contracts  extending  oyer 
a  year  are  within  the  statute  of  frauds:  Nones  y.  Homer,  2  Hilt.  1 16;  Johnmm 
y.  TfinUy  Church  Society,  11  Allen,  123;   Cowlea  y.  Warner,  22  Minn.  449| 
Padoei  Co.  r.  Sickles,  5  WalL  580;   William  Butcher  Steel  Works  y.  Atkinson, 
68  HI.  421 ;  as  a  promise  to  make  four  annual  deposits  in  a  sayings  fund* 
though  two  deposits  had  been  made:  Parks  y«,  Frands,  60  Vt.  626;  or  to  sell 
and  dellyer  the  crops  raised  in  successiye  years:  Atwood  y.  Foos,  30  Mo.  499; 
HoUaway  y.  Hampton,  4  R  Mon.  416.     A  partnership  for  more  than  a  year 
is  within  the  statute  of  frauds,  though  .there  is  conflict  of  authority  on  thia 
point:  1  Reed  on  Statute  of  Frauds,  sec.  191,  and  cases  there  cited.     A  con« 
tract  for  a  year  beginning  at  a  future  date  is  within  the  statute:  Id.,  see. 
193,  with  English  and  Canadian  cases  there  cited:  Scoggin  y.  Blaekwell,  36 
Ala.  351;  Comstock  y.  Ward,  22  HI.  248;  Hfame  v,  Chadboume,  65  Me.  302; 
Cowles  y.  Warner,  22  Minn.  452;  Sfiarp  y.  B/uel,  55  Mo.  97;  Nones  y.  Homer, 
2  Hilt.  116;  Smith  v.  Bowler,  1  Disn.  520;  WiUotiv.  Martin,  1  Denio,  G02;  Briar 
y.  Robertson,  19  Mo.  App.  66;  Spencery,  Haktead,  1  Id  606;  S.  C,  How.  App. 
Cas.  319;  Little  v,  Wilson,  4  E.  D.  Smith,  422;  TnmowY,  HoclistadUr,  7  Hun^ 
80;  Oddy  r,  James,  48  N.  Y.  685;   Vaughn  v.  De  Wandler,  63  How.  Pr.  381; 
Amburger  y.  Marvin,  4  E.  D.  Smith,  393;  Blanch  v.  LitUU,  9  Daly,  268;  Sut- 
eliffe  y.  Atlantic  Mills,  13  R.  I.  480;  S.  C,  43  Am.  Rep.  39,  and  note  thereto 
42,  showing  when  contracts  of  senrice  are  within  the  statute:  Jones  y.  Hay, 
52  Barb.  501;  Sutcl^e  v.  Atkmtie  MUls,  13  R.  I.  480;  S.  C.  43  Am.  Rep.  39. 
Tlius  a  contract  to  farm  for  a  year,  the  work  to  begin  after  the  date  of  the 
contract,  is  within  the  statute:  Atwood  y.  Norton,  31  Ga.  507;  Comstock  y. 
Ward,  22  HI.  248;  Nones  y.  Homer,  2  Hilt.  116.     A  contract  to  senre  for  m 
year,  the  seryioe  to  begin  fiye  days  from  date,  is  as  much  within  the  statnta 
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M  if  the  five  days  were  Siv9  yean:  Kteeman  ▼.  €MZnia,  9  Bushy  463^  Coo> 
traots  unilateral  as  well  as  mutaal  sre  within  thu  oiieyoar  clause  of  the  stat- 
ute of  frands:  Cabot  r.  HcuJdnB,  3  Pick.  94. 

The  following  are  some  examples  of  contracts  not  to  be  performed  withiik 
a  year:  Thus  a  contract  to  keep  a  mare  and  the  oolt  which  shonld  be  bom  of 
the  mare  till  the  colt  oonld  be  weaned,  and  then  to  sell  the  oolt  for  a  certain 
price.  The  period  of  gestation  would  be  eleven  months,  and  that  of  suckling 
four  to  SIX  months  more:  Lochoood  v.  Barnes,  3  Hill»  128;  S.  G.,  38  Am.  Dec. 
920}  Antmipnou$,  11  Pac.  C.  L.  J.  452.  So  to  pay  certain  money  out  of  the 
profits  of  a  farm,  which  profits  were  to  be  got  from  certain  nut-bearing  trees 
not  yet  planted:  8v^/t  r.  Stoift,  46  CaL  269.  So  a  contract  in  the  spring  ol 
one  year  for  the  potato  crop  of  the  next:  Pitkin  ▼.  Iioyt$,  48  K.  H.  297.  So 
to  oanTass  for  a  book  through  certain  districts  which  the  plaintiff  acknowl- 
edged would  have  taken  two  years:  Dama  v.  Applettm^  25  U.  C.  C.  P.  376. 
So  an  agreement  to  sell  a  certain  article  found,  a  statute  of  the  state  where 
the  article  was  found  forbidding  the  sale  of  things  found  under  a  year:  C^cm- 
mhig$  T.  Stone,  13  Mich.  70.  So  an  agreement  made  by  one  who  sold  a  patent 
right  that  he  would  refund  the  price  paid  if  the  purchaser  did  not  in  three 
years  realise  the  amount  paid  in  profits:  Lapham  ▼.  Whipple^  8  Met.  59;  S.  C, 
41  Am.  Deo.  487.  So  with  a  contract  to  deUrer  a  crop  of  hemp  raised  the 
present  year  and  that  of  two  succeeding  years:  HoOowaff  ▼.  Hampton,  4  B» 
Mon.  416;  Lawrence  ▼.  Woods,  4  Bosw.  354;  BatHeU  ▼.  Wheeler,  44  Barb.  162. 
So  with  a  mortgagee's  promise,  at  the  time  of  entering  to  foreclose,  that  if 
he  shall  sell  the  place  he  will  pay  the  mortgagor  all  he  reoeives  beyond  the 
mortgage  debt;  as  he  cannot  sell  in  less  than  three  years^  the  statute  applies: 
Prary  ▼.  SterUng,  99  Mass.  461.  So  a  contract  to  marry  at  the  end  of  five 
years  has  been  held  to  be  within  the  New  Hampshire  statute:  Derby  r. 
Phelps,  2  K.  H.  515;  but  contracts  to  many  are  generally  held  to  be  not 
witldn  the  statute:  Clark  t.  Pendleton,  20  Conn.  495.  A  contract  made  in 
October  for  the  cultivation  of  lands  during  the  remainder  of  that  year  an<) 
the  whole  of  the  next  is  within  the  statute:  Treadwaiff  v.  Smith,  56  Ala.  346. 
So  is  a  sale  of  fruit-trees  which  will  not  yield  within  a  year  from  sale:  Orttf* 
ory  y,  UnderhUl,  6  Lea,  207.  So  is  a  parol  executory  agreement  between  an 
individual  and  a  railroad  company  that  the  latter  shall  continue  to  stop  with 
their  cars  at  a  particular  place  adjacent  to  his  property:  PUiin  v.  Long  Island 
R,  R.  Co,,  2  Barb.  Ch.  221;  S.  C,  47  Am.  Dec.  320.  So  is  a  contract  between 
a  railroad  company  and  the  widow  of  a  person  killed  by  one  of  its  trains, 
whereby  she  agrees  not  to  sue  for  damages,  and  the  company  thereupon 
agrees  to  support  her  and  her  three  children  (all  minors)  during  her  life^  and 
in  the  event  of  her  death  before  the  majority  of  the  youngest  child,  to  sup- 
port the  children  until  then.  The  happening  of  such  an  extraordinary  con- 
tingency as  the  death  of  the  widow  and  all  three  children  within  the  year 
might  defeat  the  performance  of  the  contract,  but  that  would  not  take  the 
case  out  of  the  statute:  Deaton  v.  Tennessee  Coal  etc  Co.,  12  Heisk.  655. 

Where  the  contract  expressly  stipulates  for  a  performance  requiring  » 
period  greater  than  a  year,  the  statute  of  frauds  applies  of  course:  Foote  v. 
Enierson,  10  Vt  338;  S.  C,  33  Am.  Dec  205;  Peters  v.  Inliabitants  <(f  West- 
borough,  19  Pick.  364;  S.  C,  31  Am.  Dec  142.  Thus  to  supply  a  saw-miU 
with  timber  for  two  years:  Patten  v.  Hicks,  43  Cal.  509.  So  a  contract  to 
pay  for  certain  chattels  by  installments,  the  latest  in  fourteen  months  from 
date:  Tieman  v.  Hicks,  65  HI.  354.  So  with  a  contract  to  take  care  of  sheep 
for  five  years,  and  to  have  a  share  of  the  increase  each  year:  Ray  v.  Young, 
18  Tex.  550;  and  see  Buckley  v.  Buckley,  9  Nev.  373.    So  of  a  contract  to  buy 
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certain  sheep  to  doable  their  nnmber  every  four  yeare,  end  to  deliTer  then^ 
to  the  other  per^»  then  a  child,  when  he  came  of  age:  Weir  ▼.  HUt,  2  Lena. 
S78.  So  with  a  promioe  to  pay  one  hundred  dollan  in  foar  eqnal  annnal 
inataflmenta:  Parh  ▼.  Franck,  50  Vt.  626;  8.  0.,  28  Am.  Rep.  517.  So  with 
a  promiae  not  to  me  for  a  limited  time  b^ond  one  year:  IfUli  r.  Totld,  83 
Ind.  25;  but  a  promiae  to  refrain  for  an  indefinite  time  wonld  not  be  within. 
the  atatater  Limghtrtif  v.  Rotenberg,  10  Pac  C.  L.  J.  423w  A  promise  by  a. 
father  to  pay  hia  danghter,  then  eighteen  years  of  age,  &ve  thooaand  dollars 
vpon  her  marriage,  if  ahe  woald  stay  at  home  and  take  care  of  the  family,  i» 
without  oonaideration  for  the  period  between  eighteen  and  twenty-one,  the 
father  being  at  any  rate  entitled  to  her  services,  and  after  that  time  is  withiiv 
the  one-year  danae  of  the  statute  of  frauds:  BoUon  t.  TWpeiwy,  14  K.  T. 
Week.  Big.  533.  So  an  equitable  mortgage  by  deposit  of  title-papers  ia 
within  the  statute:  Ooihard  t.  F^jfim^  25  Miss.  58.  The  commonest  caae  of 
eoDtlnuing  contracta  is  that  of  sendee;  and  where  the  period  agreed  upon  i» 
longer  than  a  year,  the  statute  of  frauds  appliea  to  the  contract:  Drummomf 
T.  BurreO,  13  Wend.  807;  HiU  t.  Hooper,  1  Oray,  131;  Pder§  ▼.  Wedbarm^fh, 
19  Pick.  364;  S.  C,  31  Am.  Dec  142;  Jonea  t.  ffay,  52  Barb.  501;  Brigff$  r. 
Smith,  4  Daly,  110;  ThOile  v.  Sweei,  31  Me.  556;  PUcker  t.  Wilton,  5  Ma  46;. 
Taamr.  Ha^ward,  25  Jnd.  427;  EOkoar.  Pefernm,  4  Md.  477;  .Sbiay  t.  Smith, 
46  N.  H.  151;  WiOiam  Butcher  Stmt  Worit  t.  AtUnmm,  68'  lU.  421;  extended 
note  to  SvteUffe  ▼.  Atlantic  MUla,  43  Am.  Rep.  42,  showing  when  the  statute^ 
appliea  to  contracta  for  service.  Thus  if  a  party  contracts  to  work  for  two- 
yesrs  for  a  given  sum,  and  quits  at  the  end  of  six  months,  the  contract  i» 
within  the  statute;  but  if  he  contract  for  an  indefinite  time,  to  be  paid  by 
the  week  or  month,  the  statute  would  not  apply:  SUieott  v.  Petermm,  4  Md. 
476.  An  agreement  made  one  week  prior  to  August  1,  1857,  to  enter  th» 
service  of  another,  and  continue  therein  until  August  1,  1858,  is  within  th» 
statute:  Nona  v.  Homer,  2  Hilt.  116.  So  is  an  oral  agreement  by  an  em- 
ployee  that  he  will  not  leave  the  service  of  his  employer  for  two  years,  nor  iik 
tiie  summer,  nor  without  two  weeks'  notice:  Bemkr  v.  Cabot  Mfg.  Co.,  71 
Me.  606;  S.  C,  36  Am.  Rep.  343.  So  is  an  oral  agreement,  made  on  Decern* 
ber  Slst^  for  aervices  to  be  rendered  for  a  period  of  one  year,  which  is  to  ter- 
minate on  December  31st  of  the  following  year:  Leviaon  v.  Stiz,  10  Daly,  229. 
This  caae  was  decided  upon  the  principle  that  the  day  upon  which  time  is  set 
running  is  to  be  excluded  from  the  computation  of  time,  and  if  the  time  of 
performance  is  to  be  a  fuH  year,  the  contract  cannot  be  performed  within  th» 
year  within  which  it  was  made:  See  oon^m,  as  to  this  point,  Dickaon  v.  Fru- 
bee,  52  Ala.  165;  S.  C,  23  Am.  Rep.  565;  and  compare  McAleer  v.  Cormwjr 
18  Jonea  &  S.  G3. 

An  oral  contract  for  services  to  be  begun  but  not  to  be  completed  withii» 
one  year  from  the  making  of  the  contract  is  within  the  statute,  and  void,  al- 
though made  subject  to  determination  sooner  on  the  happening  of  a  certaiu. 
event:  Hinckley  v.  Southgate,  11  Vt  428;  Meyer  v.  Roberts,  46  Ark.  80;  8.  C, 
55  Am.  Rep.  567.  A  contract  of  employment  for  a  year,  to  commence  on  » 
day  subsequent  to  the  making  of  the  contract,  is  void  under  the  statute  of 
frauds,  as  well  aa  all  other  contracts  to  commence  infuturo:  See  cases  euipra^ 
referring  to  such  contracts;  Blanck  v.  LittcU,  9  Daly,  2^8.  It  must  be  noticeJ, 
however,  that  where  services  have  been  performed  under  a  contract  within, 
the  statute,  and  the  defendant  relies  upon  the  statute,  the  plaintiff  may  still 
have  hia  remedy  and  recovery  upon  a  qtunUwn  meruit:  Elbcoti  v.  Peterson,  4 
Md.  476;  Bmiery  v.  SmUh,  46  N.  H.  151;  William  Butcher  Steel  Works  v.  At- 
khuon,  68  DL  421;  Kleeman  v.  Collins,  9  Bush,  460;  but  see  Svxtmey  v.  Moort^ 
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22  DL  63;  i>i{f  ▼.  Snider,  64  Miss.  245;  Towste^y,  Moore,200hio  St  185; 
6.  O.,  27  Am.  Rep.  434.  For  other  examples  of  contracts  held  to  be  within 
the  statute  as  not  to  be  performed  within  one  year,  see  Shipley  ▼.  PaUon^  21 
ind.  169;  Marcy  r.  Marey,  9  Allen,  8;  BoberU  v.  Tennell,  3  T.  R  Mon.  247; 
Delano  v.  Afoniagtte,  4  Cosh.  42;  Lower  ▼.  Winters,  7  Cow.  263;  Kdlogg  v. 
<:iark,  23  Hun,  393;  Souihtoell  v.  Beezley,  5  Or.  143;  S.  C,  5  Id.  458;  Ilerrin 
V.  Butters,  20  Me.  119;  Atwood  ▼.  Norton,  31  Ga.  607;  Spencer  y,  Halstead,  1 
Denio,  606;  Davenport  t.  &«n<ry,  9  B.  Mon.  427;  Hinckley  v.  SouthgaU,  11  Vt. 
428;  Atxoood  v.  /Vkc,  30  Mo.  499;  Heame  r.  Chadboume,  65  Me.  302;  i^ini- 
moM  y.  C^M^,  2  Har.  &  O.  433;  S.  C,  18  Am.  Dec.  295;  BoydeU  v.  Drurnmond, 
11  East,  141;  <?nwer  v.  Buck,  34  Mich.  619;  Kimmins  r.  Oldham,  27  W.  Va. 
-258;  Groves  v.  Cool;  88  Ind.  169;  S.  C,  45  Am.  Rep.  462;  Judd  ▼.  Arnold,  31 
Minn.  430.  As  to  enforcement  of  contracts  because  of  part  performance,  bob 
extended  note  to  Norton  v.  Preston,  32  Am.  Dec.  129-131;  and  as  to  what  acts 
constitute  part  performance  of  verbal  contract  so  as  to  take  the  case  out  of 
the  statute  of  frauds,  see  extended  note  to  Christy  ▼.  Bamhart,  53  Id.  53^ 
547.  Where  a  verbal  agreement  exists  for  service  to  commence  in/ututx>,  an 
-entry  upon  the  employment,  with  the  acquiescence  of  the  employer,  but  with- 
out a  new  contract,  does  not  take  the  case  out  of  the  statute  of  frauds,  and 
-the  employer  is  not  liable  under  the  contract:  Oddy  v.  James,  48  N.  Y.  685. 
The  statute  applies  only  to  contracts  not  to  be  performed  on  either  side  within 
a  year:  SmaUey  v.  Oreene,  52  Iowa,  241;  Houghton  ▼.  Hougfdon,  14  Ind.  605; 
S.  C,  77  Am.  Dec  69;  and  executed  agreements  are  not  affected  by  the  year 
okuae:  BenneU  ▼.  Matson,  41  HI.  332;  Slatter  ▼.  Meek,  35  Ala.  528;  Swataey 
y.  Moore,  22  111.  63.  It  is  only  executory  contracts  that  are  avoided  by  tht 
-statute  of  frauds:  See  case  last  cited;  Craig  v.  VanpeU,  3  J.  J.  Marsh.  490l 
Contracts  under  the  statute  are  severable,  and  the  valid  part  of  a  severable 
contract  may  be  enforced:  Haynesv.  Nice,  100  Mass.  327;  Southwell  v.  Beetley, 
-5  Or.  458.  Effect  is  to  be  given  to  an  oral  contract  if  proved,  unless  upon  the 
whole  case  it  appears  affirmatively  that  it  is  not  to  be  fully  performed  within 
a  year:  Farwell  v.  Tillson,  76  Me.  227.  And  it  is  to  be  observed  that  a  parol 
contract  not  to  be  performed  in  one  year  is  not  necessarily  void  for  all  pur- 
poses. It  is  generally  void  for  the  purpose  of  bringing  an  action  upon  it;  but 
it  may  be  valid  for  the  purpose  of  being  a  consideration  for  some  other  con- 
tract which  is  put  in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with: Stout  V.  Ennia^  28  Kan.  706.  Aad  a  court  of  equity  will  not  permit  a 
party  who  has  received  a  valuable  consideration  for  ttie  performance  of  a  parol 
agreement,  to  be  fulfilled  more  than  a  year  from  its  date,  to  set  up  the  statute 
of  frauds  as  a  bar  to  its  specific  execution,  as  such  cases  are  not  regarded  as 
being  within  the  purview  and  design  of  the  statute.  To  prevent  a  fraud,  the 
court  will  decree  a  specific  execution  of  the  contract:  Hardesty  v.  Jones,  10 
Oill  &  J.  417.  Contracts  respecting  realty  are  not  within  the  section  as  to 
•contracts  not  to  be  performed  in  one  year  in  the  statute  of  frauds:  Youmg  v. 
Dake,  55  Am.  Deo.  356. 
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Iaaklitt  ov  Town  wqb  Li jubt  Caused  bt  Urooiitsollabui  Hobsi  Ooii- 
IHO  UPON  Dbibct  or  Highway.  —Where  a  hofae,  which  being  driTen 
with  due  care  npon  a  -highway  which  a  town  ii  bound  to  keep  in  repair, 
becomea,  by  reason  of  fright,  disease,  or  vicionsness,  actually  uncontroUa- 
blfl^  so  that  his  driver  cannot  stop  him,  or  direct  his  course,  or  exercise 
cr  regain  control  orer  his  movements,  and  in  this  condition  comes  upos 
a  defect  in  the  highway,  as  upon  a  place  defective  for  want  of  a  railing, 
and  by  which  an  injury  is  occasioned,  the  town  is  not  liable  for  the 
injnry,  nnless  it  appears  that  it  would  have  occurred  if  the  horse  had 
not  been  so  uncontrollable.  Bat  a  horse  is  not  to  be  considered  uncon- 
trolbkble  if  he  merely  shies  or  starts,  or  is  momentarily  not  controlled 
bj  hia  driver. 

ToBT  for  injuries  alleged  to  have  been  caused  to  the  plain* 
llff  and  his  wife,  and  his  horse  and*  wagon,  by  reason  of  a 
defect  in  a  highway.  The  facts  are  briefly  stated  in  the  opin- 
ion. There  was  evidence  that  the  plaintiff  used  due  care  in 
managing  the  horse  at  the  time  of  the  accident;  but  that  the 
horse  had  a  sudden  attack  of  a  disease  called  megrims,  being 
a  nervous  disorder  affecting  the  brain  of  horses,  rendering 
them  unconscious  and  uncontrollable  by  the  rein  for  the  time 
being,  and  causing  them  sometimes  to  bear  off  blindly  out  of 
iheir  proper  course,  and  often  coming  on  suddenly  without 
any  previous  indication,  and  rendering  the  horse  uncontrol- 
lable at  this  time.  Plaintiff  offered  evidence  tending  to  show 
that  the  horse  was  a  safe  one,  free  from  any  vicious  habits  or 
any  known  or  previously  manifested  disease,  except  that  he 
had  been  occasionally  known  to  shy  a  little,  but  never  to  such 
an  extent  as  to  become  unmanageable.  Verdict  for  the  plain- 
tiff, and  the  defendants  alleged  exceptions. 

O.  F.  HoaVf  for  the  defendants. 

H»  B.  StapleB  and  C.  O.  KeyeSy  for  the  plaintiff. 

By  Court,  Chapman,  J.  It  appears  that  the  plaintiff's  horse 
became  diseased  while  traveling  on  the  highway,  and  thereby 
became  unmanageable.  He  ceased  to  obey  the  rein;  bore  to 
the  left  hand  in  spite  of  all  the  plaintiff  could  do  to  stop  him, 
and  after  continuing  on  in  this  way  for  sixty-flve  or  seventy 
feet,  went  over  a  bank  wall  on  the  left  side  of  the  road,  where 
it  was  defective  for  want  of  a  railing,  and  thus  occasioned  the 
injury  complained  of. 

The  case  is  substantially  like  that  of  DavU  v.  DwUey^  4 
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Allen,  557,  where  the  court  remarked  that  the  injury  was 
occasioned  by  "  the  blind  violence  of  the  animal,  acting  with- 
out guidance  or  discretion."  It  is  true  that  in  that  case  the 
horse  had  broken  loose  from  the  sleigh,  and  had-  left  it  and 
the  driver  at  some  distance  behind  him,  when  he  came  upon 
the  defect  and  received  the  injury.  But  the  driver's  control 
over  the  horse  was  as  effectually  lost  in  this  case  as  in  thai; 
and  in  both  cases  the  action  of  the  horse,  after  he  became  un* 
controllable,  occasioned  the  injury. 

And  this  case  is  unlike  that  of  Palmer  v.  Andover^  2  Cush. 
600;  for  in  that  case,  after  the  horses  broke  loose  from  the 
carriage,  they  ran  away  and  did  no  injury,  and  if  the  place 
where  they  left  the  carriage  had  been  ascending  ground,  the 
carriage  would  have  remained  where  it  was,  and  no  injury 
would  have  happened  to  the  passengers.  But  the  bolt  was 
drawn  out  at  a  place  where  the  carriage  was  going  down  hill, 
and  the  natural  laws  of  gravitation  and  motion  carried  it  to 
the  place  where  the  road  was  defective.  It  is  not  inconsiBtent 
with  the  decision  in  that  case,  as  explained  and  limited  in 
RmeU  V.  LoweUj  7  Gray,  100  [66  Am.  Dec.  464],  and  in  DavU 
V.  Dudley f  supra^  to  hold  that  the  defendants  are  not  liable  for 
an  injury  occasioned,  as  this  has  been,  by  the  action  of  a 
horse  that  was  at  the  time  of  the  accident  unfit  for  use,  and 
was  beyond  the  driver's  control,  although  the  defect  in  the 
highway  was  also  a  cause  of  the  injury. 

The  court  are  of  opinion  that  when  a  horse,  by  reason  of 
fright,  disease,  or  viciousness,  becomes  actually  uncontrollable^ 
so  that  his  driver  cannot  stop  him,  or  direct  his  course,  or  ex- 
ercise or  regain  control  over  his  movements,  and  in  this  con- 
dition comes  upon  a  defect  in  the  highway,  or  upon  a  place 
which  is  defective  for  want  of  a  railing,  by  which  an  injury  is 
occasioned,  the  town  is  not  liable  for  the  injury,  unless  it  ap- 
pears that  it  would  have  occurred  if  the  horse  had  not  been 
so  uncontrollable.  But  a  horse  is  not  to  be  considered  uncon- 
trollable that  merely  shies  or  starts,  or  is  momenjtarily  not 
controlled  by  his  driver. 

Exceptions  sustained. 

LiABUJiT  07  Towns  or  Citibs  iob  Injitbies  WmcH  wkbb  Caused  bt 
CoMBurED  Result  ov  Accn>BNT  and  DEraor  is  Highway:  See  C^  q^ 
JoUei  T.  Verley,  86  Am.  Dec.  342,  aote  346;  note  to  Lundv.  InhabUanU  <{/ 
T^ngtborough,  59  Id.  163.  As  to  liability  of  towns  where  they  fail  in  their 
duty  to  erect  railings  upon  highway,  see  extended  note  to  Sparhawk  t.  City 
^fSaUm,  79  Id.  703^  704;  note  to  Joma  ▼.  InhabUamUqf  WaUkam.¥}ldLl9/L 
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Tub  rBDfCiPAL  ommm  wab  citbd  in  each  of  tiie  following  MLthotitiM^  sad  to 

the  point  Bteted:  ^le  principal  cue  was  approred  and  f  oUowod  in  Fogg  t. 

XaJkaU,  106  ICaaa.  280;  8.  C,  98  Id.  681;  8t<me  t.  InkabUamtM  (if  HMardt- 

<on»  100  Id.  66;  Hbritm  r.  Ciiif  qf  Taunton,  97  Id.  207,  note;  Baimm  t.  InhaU- 

iamtt  f^Boctpori,  101  Id.  96;  Hmtfe  t.  Toum  qf  FuUon,  29  Wis.  306;  (%  </ 

OmemeaMk  t.  Martin,  74  Ind.  466.    But  while  a  town  is  not  liable  for  in- 

juries  oanaed  by  unmanageable  and  ninaway  iiorses,  in  conjunction  with 

defects  in  the  highway,  unless  it  appears  that  the  injuiy  woold  have  ooourred 

if  the  horses  had  not  run  away  or  become  unmanagei^le,  yet  a  horse  is  not 

to  be  considered  uncontrollable  that  merely  shies  or  starts,  or  is  momentarily 

not  controlled  by  his  driver:  Hou/e  ▼.  Tmm  qf  FtUton,  29  Wis.  807;  Cmking 

▼.  Bet^ford,  126  Mass.  629.    But  the  fact  that  a  horse  was  frightened  and  not 

under  the  control  of  any  one,  at  a  time  when  it  was  struck  by  a  railroad 

train  on  a  highway  crossing,  is  not  condusrre  as  matter  of  law  of  such  a 

want  of  care  on  the  part  of  its  owner  as  to  defeat  an  action  brought  by  him 

against  the  railroad  corporation  to  recover  for  the  injury  as  caused  by  their 

negligence:  Sout^uoorth  v.  Oid  Colony  etc  R*f  Co,,  106  Id.  344.    The  prinoi« 

pal  case  was  considered  not  to  have  any  material  influence  upon  the  decision^ 

in  a^  qfCratqfordBmUe  v.  Smith,  79  Ind.  309,  for  the  reason  that  the  prin* 

dpsl  case  rested  upon  peculiar  statutory  provisions. 


WlNOHESTBB    V.    HoWABD, 
[97  MASSACBUsans,  806.] 

AflBHT  MAT  SkLL  FftOPIBTT  07  HIS    PRINCIPAL  WrrHOTTT  DlBGLOBZNO  FaOI 

THAT  Hs  Aon  AB  AoKNT,  or  that  the  property  is  not  his  own,  and  the 
principal  may  m^wfAin  an  action  in  his  own  name  to  recover  the  price. 
If  the  purchaser  says  nothing  on  the  subject^  he  is  liable  to  the  unknown 
principaL 
BvEBT  Man  has  Right  to  Eliot  What  Pabths  Hi  will  Deal  with. 

OVISTTONS  AS  to    Ck>NTBAOr    SBOJTLD  BB  IjDT  TO  JUBT  WHBN.  — S.,  being 

W.'s  agent  to  sell  a  pair  of  oxen,  concealed  his  agency  in  attempting  to 
sell  them  to  U.,  and  in  answer  to  EL's  inquiries,  made  representations 
tending  to  induce  H.  to  believe  that  they  were  the  property  of  S.  himself^ 
and  not  of  W.,  with  whom  H.  would  not  have  knowingly  contracted,  for 
private  reasoni,  and  agreed  "  that  H.  might  drive  them  home,  and  that 
he  would  give  H.  a  bill  of  sale  of  them  the  next  day,  or  that  H.  might 
drive  them  back  if  he  did  not  then  find  things  as  8.  had  told  him."  H. 
drove  them  home,  and  discovering  the  same  evening  that  W.  claimed  to 
own  them,  and  that  they  had  never  been  the  property  of  S.,  for  that 
reason  drove  them  back  tiie  next  morning,  and  refused  to  take  a  biU  of 
ssle  either  in  8.'s  or  W.'s  name.  In  an  action  by  W.  against  H.  for  the 
psioe  of  the  oxen,  it  was  held  that  it  should  have  been  left  to  the  jury 
to  determine  whether  the  minds  of  the  parties  really  met,  and  if  so^ 
what  the  contract  was;  further,  that  upon  the  whole  evidence  in  this 
they  would  be  Justified  in  finding  a  verdict  for  the  defendant. 


(ToNTBACT  for  the  price  of  a  pair  of  oxen  alleged  to  ha^e  j 

been  purchaied  by  the  defendant  of  the  plaintiffs,  Wincbetter  j 

and  another.    DcdEendant  denied  the  purchase.    Plaintiffs  in* 
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troduced  evidence  tending  to  show  that  through  one  Smith, 
their  agent,  they  sold  the  cattle  to  defendant.  Defendant  of- 
fered to  prove  certain  facts,  which  he  contended  would  estab- 
lish his  defense;  but  the  court  ruled  that,  if  proved,  they 
would  constitute  no  defense  to  the  action,  and  directed  a  vor- 
dict  for  the  plaintiffs.  Most  of  defendant's  evidence  offered, 
as  embodied  in  his  bill  of  exceptions,  allowed  by  the  judge, 
appears  in  the  opinion.  Howard  contended  that  he  had  a 
right  to  return  the  cattle  as  he  did.  Smith  declined  to  receive 
ihem,  and  offered  to  give  the  defendant  a  bill  of  sale  of  them 
in  the  name  of  the  plaintiffs,  or  a  bill  in  his  own  name,  both 
of  which  offers  the  defendant  rejected,  insisting  upon  his  right 
to  return  the  cattle,  over  which,  after  such  return,  neither 
party  exercised  rights  of  ownership.  Defendant  offered  evi- 
dence tending  to  show  that  for  some  years  previous  he  had 
had  no  dealings  with  the  plaintiffs;  that  he  would  not  know- 
ingly deal  with  them;  that  he  did  not  suppose  he  was  con- 
tracting with  them;  and  that  no  consideration  was  paid  by  the 
defendant,  or  any  steps  taken  to  complete  the  contract,  except 
as  above  set  forth. 

O.  A.  Torreyy  for  the  defendant. 
O.  F.  Hoar  J  for  the  plaintiffs. 

By  Court,  Chapman,  J.  The  court  are  of  opinion  that  it 
should  have  been  left  to  the  jury  in  this  case  to  determine 
whether  the  minds  of  the  parties  really  met  upon  any  con- 
tract; and  if  so,  what  the  contract  was. 

It  is  true  that  an  agent  may  sell  the  property  of  his  princi- 
pal without  disclosing  the  fact  that  he  acts  as  an  agent,  or 
that  the  property  is  not  his  own;  and  the  principal  may  main- 
tain an  action  in  his  own  name  to  recover  the  price.  If  the 
purchaser  says  nothing  on  the  subject,  he  is  liable  to  the 
unknown  principal:  Huntington  v.  KnoXy  7  Cush.  371.  But 
on  the  other  hand,  every  man  has  a  right  to  elect  what  parties 
he  will  deal  with.  As  was  remarked  by  Lord  Denman  in 
Humble  v.  Hunter j  12  Q.  B.  311:  ''You  have  a  right  to  the 
benefit  you  contemplate  from  the  character,  credit,  and  sub- 
stance of  the  person  with  whom  you  contract."  There  may 
be  good  reasons  why  one  should  be  unwilling  to  buy  a  pair  of 
oxen  that  had  been  owned  or  used  or  were  claimed  by  a  par- 
ticular person,  or  why  he  should  be  unwilling  to  have  any 
with  that  person;  and  as  a  man's  right  to  refuse  to 
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enter  into  a  contract  is  absolute,  he  is  not  obliged  to  Babmii 
the  validity  of  his  reasons  to  a  court  or  jury. 

In  this  case  it  appears  that  Smith,  the  plaintiff's  agents 
told  the  defendant  that  he  had  a  pair  of  oxen  for  sale  (refer- 
ring to  the  oxen  in  question),  and  that  another  pair  belonging 
to  one  Blanchard  were  in  his  possession,  which  pair  he  was 
authorized  to  sell.  A  jury  might  properly  find  that  this 
amounted  to  a  representation  that  the  oxen  in  question  were 
his  own.  The  defendant  then  made  inquiries;  in  answer  to 
which  Smith  affirmed  that  the  oxen  had  never  been  hurt;  that 
the  plaintiffs  had  no  mortgage  upon  them,  and  that  there  was 
no  claim  upon  them,  except  the  claim  which  Smith  had.  A 
jury  might  properly  find  that  this  was,  in  substance,  a  repre- 
Bentation  that  the  title  to  the  oxen  was  exclusively  in  Smith; 
and  that,  as  the  defendant  was  unwilling  to  deal  with  the 
plaintiffs,  he  made  proper  inquiries  on  the  subject,  and  was 
led  by  Smith  to  believe  he  was  not  dealing  with  the  plaintiffs. 
The  defendant  took  the  cattle  home,  with  an  agreement  that 
he  might  return  them  ''  if  he  did  not  find  things  as  Smith  had 
told  him."  In  the  course  of  the  evening  he  was  informed 
that  the  cattle  belonged  to  the  plaintiffs,  and  being  unwilling 
to  buy  oxen  of  them,  he  returned  them  to  Smith  the  next 
morning  before  any  bill  of  sale  had  been  made.  The  jury 
would  be  authorized  to  find  that  he  returned  them  within  the 
terms  of  the  condition  upon  which  he  took  them,  because  ho 
did  not  find  things  as  Smith  had  told  him.  It  is  thus  ap- 
parent that  upon  the  whole  evidence  they  would  be  justified 
in  finding  a  verdict  for  the  defendant. 

Bxcoptions  sustained. 

As  TO  First  Ponrr  zv  Stllabus^  wpra^  see  note  to  Hunter  t.  Oiddinff»^ 
mHte,  p.  67.    For  citatiozit  of  principal  caae,  aee  BoiUm  lee  Co,  t.  Potter,  123 
30;  Pond  r.  Harris,  113  Id.  120. 


SOUTHWICK    V.    SOUTHWICK. 
[97  MAssACHusam,  827.] 

DBBBTION  is  9TATUT0BT  GBOmiD  fOR  DiVOBCX. 

Wo&D  '*  Dnxsnoif "  ih  Statutb  Authorizino  Ditoror  iob  That  Causb 
DORS  NOT  SiOMUT  merely  a  refusal  of  matrimonial  interoonrsey  which 
would  be  a  hreaeh  or  Tiolation  of  a  single  conjugal  or  marital  duty  or 
obligation  only,  bat  it  imports  a  cessation  of  cohabitation,  a  refnsal  to  Uyie 
together,  which  inToWes  an  abnegation  of  all  the  dntiaa  and  oUigationa 
resulting  from  the  marriage  contract. 


^(>  >.»rTji\vi»  K  »».  ^K)UTlIwl(•K.  I  Maw. 

ClBEL    BY    llr<«BAND   POK   DlVORCK    FKOM  BOtH>  0#  idATRIMOST  OM    GrOUVD 

OP  Desrktion  cakmot  ax  Supfokrd  from  the  mere  fact  that  hia  wife 
has  xefoaed  for  fire  oonaeeiitiTe  yeen  to  haT«  aaxnal  inierooaree  with 
him,  althongh  sach  refoaal  mig^t  be  unjutified  by  oonaiderationa  of 
health  or  physical  disability. 

Libel  for  divorce  from  bond  of  matrimony  on  gromid  of 
4illeged  desertion.  It  was  filed  in  1867.  The  parties  were 
married  in  1844,  and  lived  together.  They  had  five  children, 
•the  youngest  of  whom  at  the  time  of  this  libel  was  fifteen 
jears  old.  In  July,  1861,  the  wife  took  ofTense  because  the 
husband  allowed  their  eldest  son  to  enlist  in  the  army,  with- 
<irew  from  the  bedroom  which  she  and  her  husband  had  pre- 
viously occupied  together,  and  from  that  time  occupied  at 
night  a  separate  bedroom,  from  which  she  constantly  excluded 
her  husband.  Her  manner  toward  him  in  the  household  was 
thenceforward  unkind.  They  lived  in  the  same  house  until 
1864,  when  their  house  was  burned.  The  husband  then  pro- 
Tided  a  temporary  tenement  for  his  family,  in  which  the  wife 
<x;cupied  a  bedroom,  from  which,  as  before,  she  constantly 
•excluded  him,  until,  in  1865,  she  left  him  without  his  knowl- 
edge or  consent,  and  took  the  children  with  her.  From  that 
time  she  lived  separate  from  him.  The  husband  testified  that 
by  reason  of  his  wife's  persistent  refusal,  he  had  no  sexual  in- 
tercourse with  her  after  July,  1861.  No  considerations  of  health 
or  physical  disability  appeared  to  justify  her  refusal;  but  by 
her  declarations  to  him  and  to  others,  it  appeared  to  be  willful, 
•she  declaring  that  she  '^  had  left  Mr.  Southwick's  bed  and  gone 
up-stairs  to  sleep  ";  that  she  '^  didn't  intend  to  have  any  mora 
boys  for  Mr.  South  wick  to  send  to  the  war";  that  she  ''had 
no  love  for  him  ";  that  she  *'  didn't  think  she  should  live  with 
him  again  as  man  and  wife";  that  she  ''didn't  feel  as  if  she 
wanted  to  live  with  him";  and  that  "he  was  nothing  bnt  a 
boarder."  It  appeared,  however,  that  he  had  supported  her 
And  the  family  until  she  finally  left  him  in  1865, 

G.  F.  Verry,  for  the  libelant. 
6.  F.  Hoar,  for  the  libelee. 

By  Court,  Bigelow,  C.  J.  The  evidence  in  this  case  does 
not  entitle  the  libelant  to  a  decree  of  divorce  from  the  bond  of 
matrimony  on  the  ground  alleged  in  the  libel.  The  word 
"  desertion  "  in  the  statute  does  not  signify  merely  a  refusal  of 
matrimonial  intercourse,  which  would  be  a  breach  or  violation 
of  a  single  conjugal  or  marital  duty  or  obligation  only,  but  it 
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imports  a  cessation  of  cohabitation,  a  refusal  to  live  together, 
which  involves  an  abnegation  of  all  the  duties  and  obligations 
resulting  from  the  marriage  contract.  In  the  first  statute 
enacted,  hy  which  desertion  was  made  a  cause  of  divorce  from 
the  bond  of  matrimony  in  this  commonwealth  (Stats.  1838, 
c.  r2G),  it  was  expressly  provided  that  the  guilty  party  should 
have  ''  utterly  deserted  "  the  other.  In  the  subsequent  stat- 
utes on  the  same  subject  (Stats.  1857,  c.  228,  sec.  2,  and  Gen. 
Stats.,  c.  107,  sec.  7),  the  phraseology  is  altered,  but  not  with 
an  intention  to  change  the  degree  or  kind  of  desertion  which 
should  be  deemed  an  adequate  ground  of  divorce:  Lea  v. 
Lea^  8  Allen,  418.  If  such  had  been  the  purpose  of  the  legis- 
lature, we  think  it  would  have  been  so  expressed  in  terms, 
«nd  not  left  to  implication. 

In  England,  a  suit  for  the  restitution  of  conjugal  rights 
cannot  be  maintained  on  the  ground  of  a  total  and  absolute 
refusal  of  matrimonial  intercourse.  A  cessation  of  cohabita- 
tion must  be  shown  to  warrant  a  decree:  Oniie  v.  Orme^  2 
Add.  Ecc.  382;  Forster  v.  Forster,  1  Hagg.  Const.  144,  154. 
Desertion  in  such  proceedings  is  held  to  signify  a  refusal  to 
live  together.  In  this  country,  a  suit  for  divorce  on  the 
ground  of  desertion  is  the  remedy  which  has  been  substituted 
for  the  English  process  in  like  cases  of  a  libel  for  restitution 
of  conjugal  rights;  but  the  rules  and  principles  which  govern 
the  proceedings  are  substantially  alike  in  both  classes  of 
cases.  Wc  cannot  doubt  that  the  legislature,  in  providing 
that  desertion  should  constitute  a  valid  ground  of  divorce, 
intended  to  use  the  word  in  the  same  sense  in  which  it  had 
always  been  used  in  analogous  proceedings  in  the  English 
courts. 

Libel  dismissed. 


Desertion  is  Statutort  GRorND  for  Divorce:  See  extended  note  U 
Hamaker  v.  J/amal'^r,  65  Am.  Dec.  708-726,  on  statutory  cause  for  divorce. 
Ab  to  when  desertion  is  ground  for  divorce,  and  when  not^  see  collected  cases 
In  note  to  InytraoU  v.  Irujeraoll,  88  Id.  501;  Marsh  v.  Marsh,  82  Id.  251. 
rhese  cases  also  show  what  consititutes  desertion. 

Tub  PRI.VC1PA.L  CASE  WAS  SUMSIAKIZED  iu  Magroth  v.  Moffrath,  103  Mass. 
579,  and  cited  in  Cowles  v.  Cowles,  112  Id.  298,  where  it  was  held  that  the 
utter  denial  of  sexual  intercourse  on  the  part  of  the  wife  is  not  cruel  and 
abusive  treatment,  entitling  the  husband  to  a  divorce  or  annulment  of  mar* 
riage,  under  the  statute.  The  cruelty  charged  must  appear  to  be  such  "m 
«haU  cause  injury  to  Ufe,  limb,  or  health,  or  create  a  danger  of  such  injury, 
«r  a  reasonable  apprehension  of  sach  danger." 
AM.  Dec  Vou  XCm— 7 
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Crehorb  v.  Credo rr. 

[97  MAssACHusrm,  S80i] 

Man  OAjnroT  Avoid  Marriaob  Conthact  on  Qkouvb  this  Womah  Fbaitd- 
VLiiiTLT  Refrbssnted  Hersblf  TO  HiM  AB  Chabti^  And  thereby  in- 
dnoed  him  to  marry  her,  where  he  knew  that  she  mm  unchaste  before 
entering  Into  the  marriage  contract  with  her. 

Libel  for  sentence  of  nullity  of  marriage,  setting  forth  that 
the  libelee,  being  then  a  widow,  fraudulently  represented  her- 
self to  the  libelant  as  chaste,  and  thereby  induced  him  to  marry 
her  at  a  time  when  she  was  pregnant  with  a  bastard  child. 
Libelant  testified  that  he  first  saw  and  conversed  with  her  on 
the  railroad  cars  in  September,  1865;  that  he  first  ^'  became 
acquainted  "  with  her  on  March  2,  1866,  at  a  house  on  Dover 
Street  in  Boston;  that  something  was  then  said  about  mai^ 
riage;  that  she  went  to  Fitchburg  the  next  day,  and  staid 
there  eight  or  nine  days,  during  which  time  the  agreement  for 
the  marriage  was  made;  that  he  had  sexual  intercourse  with 
her  during  this  month  of  March;  that  the  night  before  their 
marriage  she  told  him  she  thought  she  was  in  a  family  way; 
that  the  next  morning  he  went  into  her  room  before  she  was 
up,  and  said  that  if  what  she  had  told  him  the  night  before 
was  true,  he  would  not  marry  her,  as  the  child  could  not  be 
his,  but  she  replied  it  was  only  her  nonsense,  and  there  was 
no  truth  in  it;  that  he  married  her  on  faith  in  this  reply;  that 
in  about  three  weeks  he  began  to  suspect  that  *'all  was  not 
right";  that  in  about  five  weeks  after  their  marriage  he  ascer- 
tained her  pregnancy,  and  turned  her  away;  and  that  he  had 
not  seen  her  since  that  time.  From  medical  and  other  testi- 
mony, it  appeared  that  in  August,  1866,  the  libelee,  after  the 
full  period  of  a  nine  months'  pregnancy,  was  delivered  of  a 
dead  child.  It  also  appeared  that  the  libelant  was  not  its 
father,  and  that  the  deceased  husband  of  the  libelee  could  not 
have  been  its  father.  The  question  was,  Did  these  facts  war- 
rant a  sentence  of  nullity  of  the  marriage? 

G.  A.  Torreyy  for  the  libelant 

No  counsel  appeared  for  the  libelee. 

By  the  Court.  The  facts  show  that  the  libelant  had  fuU 
knowledge  that  the  libelee  was  unchaste  before  he  entered  into 
the  marriage  contract,  and  was  thereby  put  on  his  guard,  so 
that  he  cannot  allege  that  he  was  induced  to  contract  the 
marriage  by  such  fraud  and  deceit  on  the  part  of  the  libelee 
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as  will  enable  him  to  avoid  the  contract:   Fou  v.  /om,  12 
Allen,  26. 

Libel  dismissed. 


Ck>NCKALlfXNT    BT  WOMJLII    BIVORS    MaHRTAOK  07  HKB    PRSVIOCSLT   Un- 

CBAsm  Charactbk,  or  representations  falsely  made  by  her  inducing  the 
other  party  to  believe  her  chaste,  are  not  such  a  fraud  as  will  support  a  judg- 
ment declaring  a  marriage  Toid:  Vamey  t.  Famcy,  62  Wis.  126,  citing  the 
principal  case. 


Simmons  v.  New  Bedford,  Vineyard,  and  Nan- 
tucket Steamboat  Company. 

[97  MASSACRnSKTTS,  861.] 

Carrikr  of  Passkkovrs  for  Hirr  18  NOT,  LiKR  Common  Oarrixr  of 
Goods,  Insurer  against  everything  bat  the  act  of  God  and  public 
enemies.  He  is  not  held  to  take  every  possible  precaution  against 
danger;  but  he  is  bound  to  use  the  utmost  care  which  is  consistent  with 
the  nature  and  extent  of  the  business  in  which  he  is  engaged,  in  the 
providing  of  safe,  sufficient,  and  suitable  vehicles  or  vessels,  and  other 
necessary  or  appropriate  instruments  and  means  of  transportation,  as 
well  as  iu  the  management  of  the  same,  and  in  making  such  reasonable 
arrangements  as  a  prudent  man  would  make  to  guard  against  all  dangers, 
from  whatever  source  arising,  which  may  naturally  and  acoonling  to  tlie 
usual  course  of  things  be  expected  to  occur. 

Common  Carrier's  Compliance  witu  Positive  Statute  Regulations 
DOES  not  Exempt  Him  from  responsibility  for  neglect  to  observe  all 
other  reasonable  precautions  against  danger. 

If  Common  Carrier  Fails  in  his  Dutt,  He  is  Responsible  for  Conse- 
quences OF  ms  Neougence,  although  the  negligence  or  misconduct  of 
a  third  party  contributes  to  the  injury.  He  is  as  much  bound  to  guard 
against  the  results  of  the  acts  of  third  parties  as  of  any  other  cause,  the 
operation  of  which  he  can  reasonably  anticipate. 

Owners  of  Steamboat  Managed  and  Navigated  bt  their  Servants 
FOR  Carriage  of  Passengers  for  Hire,  on  the  side  of  which  hangs 
a  small  boat  suspended  over  a  part  of  a  deck  where  it  is  proper  for  pas- 
sengers to  be,  are  bound  to  use  the  utmost  care,  consistent  with  the  na- 
ture and  extent  of  their  business,  to  keep  this  boat  so  secured  as  to 
guard  against  injury  by  its  falling  upon  any  passenger  from  any  cause, 
including  careless  or  irregular  acts  of  other  passengers,  which  may  reason- 
ably be  anticipated. 

Circumstances  Showing  when  "  Due  Care  "  is  Question  of  Fact.  — 
Upon  the  trial  of  an  action  brought  by  a  passenger  for  an  injury  sus- 
tained by  the  fall  upon  him  of  a  small  boat  suspended  over  the  main  deck 
of  a  steamboat,  the  question  whether  he  was  in  the  exercise  of  due  care 
in  taking  his  position  in  a  plaoe  assigned  for  the  use  of  passengers,  under 
the  small  hoat,  at  a  time  when  he  saw  two  persons  in  it,  and  in  continu- 
ing to  stand  there,  without  attempting  to  move  away,  while  he  saw  two 
or  three  other  persons  enter  it;  and  the  question  as  to  whether  the  de- 
fendants took  tiie  proper  precautions  in  securing  the  larboard  boat,  or 
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pre^entiiig  paawngen  from  itanding  under  it  or  gettiiig  into  it^  «rt 
qnestioDB  of  fact  for  the  jury. 
Plaintiff  in  Neougencb  cannot  Kboovkb  iw  Hb  was  Hqcsklf  Nbou- 

GENT. 
OONrLICTINO  EVIDENCBASTO  NeGLTOBNCB  SHOULD  BB  SUBMITTBD  TO  JUKT. 

Admissible  and  Inadbcissiblb  Evidbncb  m  Action  op  Tobt  ior  Inju&t 
Sustained  by  Plaintiff  while  Passenobb  on  Boabd  Defendahtb* 
Steamboat.  —  Where  the  injury  complained  of  in  each  action  was  sas- 
tained  by  the  fall  upon  the  plainti£f  of  a  small  boat,  which  was  saspendad 
over  the  main  deck  on  the  larboard  side  of  the  defendants'  steamboat^ 
and  which  fell  at  a  time  when  fonr  or  five  persons  were  in  it  and  aaotbar 
was  trying  to  get  into  it»  the  opinion  of  a  witness  at  the  trial,  whether 
it  was  not  manifestly  to  the  discernment  of  passengers  of  common  nndar* 
standing  an  inappropriate  place  for  passengers  to  be  in,  was  held  inad- 
Bussible  in  evidence.  But  evidence  that  passengers  had  been  in  the  habit 
of  sitting  in  it  so  frequently  before  the  accident  that  the  officers  of  th« 
■tsamboat  mnst  have  known  of  such  habit  was  held  admissible;  thon^ 
•nch  evidence  woald  not  necessarily  show  that  they  had  any  reason  to 
■appose  that  such  occupation  would  be  dangerous. 

SfXDKNCB  OF  DiSBEGARD  BT  PASSENGERS  OF  STEAMBOAT  RULIS  AS  TO  StAB- 

BOARD  Boat,  rails,  or  hurricane  deck  has  no  teu<lency  to  show  either  a 
license^  permission,  or  custom  affecting  the  larboard  boat,  or  that  thers 
was  danger  of  its  being  abusively  or  otherwise  irregularly  used  by  pas- 
sengers, or  in  a  manner  dangerous  to  other  passengers;  such  evidence  is 
incompetent  as  to  the  use  of  the  larboard  boat,  and  the  jury  should  bo 
instructed  to  this  effect,  where  such  evidence  has  been  received  in  an 
action  against  the  steamboat  company,  by  a  passenger  who  has  been  in- 
jured by  the  fall  of  the  larboard  boat  upon  him. 

Tort  for  injuries  sustained  by  the  plaintiff  while  a  passen- 
ger on  board  the  defendants'  steamboat.  It  appeared  that 
plaintiff  had  paid  for  his  ticket,  and  had  taken  passage  on  the 
boat  to  attend  a  camp-meeting.  The  boat  was  crowded,  hav- 
ing from  one  to  two  thousand  passengers  on  board,  and  waa 
managed  and  navigated  by  the  defendants'  servants.  Shortly 
after  the  boat  started  on  its  voyage,  the  plaintiff  took  his  posi- 
tion on  the  main  deck,  at  a  place  where,  it  was  not  denied,  it 
was  proper  for  passengers  to  be,  and  over  which  was  hung, 
on  davits,  the  larboard  small  boat,  about  fifteen  feet  long, 
weighing  225  pounds,  and  suspended  by  tackle  and  falls, 
which  were  made  fast  at  each  end  of  this  boat  by  a  hook  to  a 
ring  attiichod  to  a  bolt  about  three  quarters  of  an  inch  in 
diameter,  and  driven  into  tlie  wood-work.  This  boat  was  hung 
on  this  part  of  the  steamboat  for  convenience  of  lowering  in 
case  a  passenger  should  fall  overboard,  and  was  bo  placed  by 
direction  of  the  United  States  steamboat  inspector,  whose 
testimony,  confirmed  by  that  of  an  experienced  steamboat 
captwi,  tended  to  show  that  the  bolts  were  strong  enough  to 
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Bustain  the  weight  of  the  boat  and  the  weight  of  ten  or  twelve 
persons  besides.  There  was  also  evidence  in  behalf  of  the 
defendants  that  the  bolts  were  of  suitable  composite  metal, 
incapable  of  msting,  and  that  the  stem  bolt  was  without  flaw 
or  blemish;  but  two  of  the  plaintiff's  witnesses  testified  that 
the  metal  of  this  bolt  was  corroded^  one  of  them  saying  that 
he  thought  it  was  iron,  and  rusted.  The  plaintiff: l^sfiSed 
that  when  he  moved  to  his  position,  abovf  nuentroned.'lie  saSr 
two  persons  in  the  small-  bo4t,  tlfid}  that  Aft^wards,  while  he 
was  standing  under  it/ he  hs^W  two  6r  three  other  persons  enter 
il  About  fifteen  minutes  after  the  voyage  began,  the  stern 
bolt  broke,  and  the  boat  fell,  as  another  person  was  getting 
into  it;  and  in  falling  it  struck  the  plaintiff  on  the  head,  and 
injured  him  seriously.  There  was  testimony  tending  to  show 
that  before  it  fell  it  had  been  swung  and  rocked  by  the  persons 
in  it;  and  one  witness  testified  that  he  moved  from  under  it  for 
that  reason,  and  saw  several  other  persons  also  moving  from 
under  it.  It  appeared  that  another  boat,  somewhat  larger 
in  size,  was  hung  on  the  starboard  side  of  the  steamboat; 
and  that  it  was  one  of  the  rules  of  the  steamboat  that  passen- 
gers should  not  "ride"  in  either  of  the  small  boats,  or  outside 
the  rails,  or  on  the  hurricane  deck,  and  that  the  officers  were 
directed  to  enforce  this  rule.  The  plaintiff  offel*ed  evidence  to 
show  that  it  was  not  enforced,  and  that  passengers,  before  the 
day  of  the  accident,  had  been  allowed  to  ride  on  the  hurricane 
deck,  outside  the  rails,  and  in  the  starboard  boat,  with  the 
knowledge  and  permission  of  the  officers.  Defendants  objected| 
bat  the  evidence  was  admitted.  Other  facts  are  sufficiently 
stated  in  the  opinion. 

/•  O.  Stone  and  W,  W,  Orapo,  for  the  defendants. 
G.  F.  Hoar  and  P.  E.  Aldrich,  for  the  plaintiff. 

By  Court,  Orat,  J.  This  is  an  action  of  tort  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  while  a  pas- 
senger on  a  steamboat  belonging  to  the  defendants,  and  man- 
aged and  navigated  by  their  servants,  from  the  falling  upon 
his  head  of  a  small  boat  hung  on  the  larboard  side  and  over 
the  lower  deck  of  the  steamboat,  through  the  alleged  negli- 
gence of  the  defendants  and  their  servants  in  the  manner  of 
hanging  this  small  boat,  and  in  not  preventing  other  passen- 
gers from  getting  into  il 

The  general  principles  of  law  by  which  the  liability  of  the 
isfaodantg  is  to  be  tested  are  well  settled.    A  oaiiier  of  pat- 
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sengers  for  hire  is  not,  like  a  common  carrier  of  goods, 
insurer  against  everything  but  the  act  of  God  and  public 
enemies.  He  is  not  held  to  take  every  possible  precaution 
against  danger;  for  to  require  that  would  make  him  an  in- 
surer to  the  same  extent  as  a  carrier  of  goods,  and  might 
oblige  him  to  adopt  a  course  of  conduct  inconsistent  with  the 
econoiTV}^  Q,nd  speed  essential  to  the  proper  dispatch  of  his 
business/ .  Bpt  hi) .is  bound  to  use  the  utmost  care  which  is 
consistent  with 'tha"  natm^e  and' extent  of  the  business  in 
which  he  is  engaged,  in  the  prbVict^ng' of  safe,  sufficient,  and 
suitable  vehicles  or  vessels,  and  other  necessary  or  appropriate 
instruments  and  means  of  transportation,  as  well  as  in  the 
management  of  the  same,  and  in  making  such  reasonable 
arrangements  as  a  prudent  man  would  make  to  guard  against 
all  dangers,  from  whatever  source  arising,  which  may  .nat- 
urally and  according  to  the  usual  course  of  things  be  ex* 
pected  to  occur:  Farwell  v.  Boston  and  Worcester  R.  R.  Co.j  4 
Met.  58,  59  [38  Am.  Dec.  339];  Ingalh  v.  Bills,  9  Id.  16  [48 
Am.  Dec.  346];  Shaw  v.  Boston  and  Worcester  R,  JB.  Co.j  8 
Gray,  59,  66;  Warren  v.  Fitchburg  R.  R.  Co.,  8  Allen,  283; 
Le  Barron  v.  East  Boston  Ferry  Co.,  11  Id.  315  [87  Am,  Dec 
717];  Stokes  v.  Eastern  Counties  R^y  Co.,  2  Fost.  &  F.  691; 
Ford  V.  London  and  Southwestern  R'y  Co.,  2  Id.  730;  Readr 
head  v.  Midland  Ry  Co.,  L.  R.  2  Q.  B.  412.  Compliance 
with  positive  statute  regulations  does  not  exempt  the  carrier 
from  responsibility  for  neglect  to  observe  all  other  reasonable 
precautions:  Bradley  v.  Boston  and  Maine  R.  JB.  Co.,  2  Cush* 
539. 

If  the  carrier  fails  in  his  duty,  he  is  responsible  for  the  con* 
sequences  of  his  negligence,  although  the  negligence  or  mis* 
conduct  of  a  third  party  contributes  to  the  injury:  Eaton  v. 
Boston  and  Lowell  R.  R.  Co.,  11  Allen,  500  [87  Am.  Dec.  730]. 
He  is  as  much  bound  to  guard  against  the  results  of  the  acts 
of  third  parties  as  of  any  other  cause  the  operation  which  he 
can  reasonably  anticipate.  Thus  in  McElroy  v.  Nashua  and 
Lowell  R.  R.  Co.,  4  Cush.  400  [50  Am.  Dec.  794],  the  proprietors 
of  a  railroad  were  held  liable  for  the  careless  management  of 
a  switch  forming  part  of  their  road,  by  the  servant  of  another 
corporation  owning  a  connecting  road,  because,  in  the  words 
of  Chief  Justice  Shaw,  ''  as  passenger  carriers,  the  defendants 
were  bound  to  the  most  exact  care  and  diligence,  not  only  in 
the  management  of  their  trains  and  cars,  but  also  in  the 
•tmcture  and  care  of  their  track,  and  in  all  the  subsidiaiy 
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arrangements  necessary  to  the  safety  of  passengers.'*  So  in 
IHtUburgy  Fart  Waynej  and  Chicago  Ry  Co.  ▼.  HindSy  63  Pa. 
St.  512,  a  mob  of  drunken  men  forced  themselveB  into  the 
ladies'  car  while  stopping  at  a  station,  and  after  the  train  had 
moYed  on,  began  to  fight  with  one  another,  and  in  so  doing 
injnrcHl  a  female  passenger;  and  it  was  held  that  the  railroad 
corporation  was  responsible  for  the  injury  if  the  conductor 
had  not  done  all  that  he  could  to  stop  the  fighting;  but  was 
not  so  responsible  merely  by  reason  of  the  drunken  passengers 
having  been  permitted  to  get  into  the  car,  because  it  appeared 
that  the  conductor  and  other  servants  of  the  corporation  could 
not  have  kept  them  off,  and  the  corporation,  although  bound 
to  furnish  men  enough  for  the  ordinary  demands  of  transporta- 
tion, was  bound  to  anticipate  or  provide  for  such  an  extraor- 
dinary occurrence. 

In  the  present  case,  the  defendants  were  bound  to  see  that 
their  officers,  agents,  and  servants  used  the  utmost  care  and 
diligence  in  keeping  the  steamboat  constantly  provided  with 
enitable  machinery,  boats,  and  appurtenances,  and  competent 
officers  and  crew  in  controlling  and  managing  the  use  of  the 
vessel  and  appurtenances,  and  in  making  all  the  arrangements 
necessary  to  secure  the  passengers  against  any  danger  which 
might  reasonably  be  anticipated  from  the  action  of  the  winds 
and  seas,  of  the  officers  and  crew,  or  of  other  passengers. 
They  were  not  indeed  responsible  for  the  negligent  or  wrongful 
acts  of  the  passengers  to  the  same  extent  as  for  those  of  their 
own  officers  and  crew.  But  they  had  the  power  to  make  reason- 
able regulations  as  to  the  places  which  passengers  might  oo- 
cxxipjj  and  as  to  their  conduct  while  on  board.  And  they  were 
"  bound  to  use  the  utmost  skill  and  care  of  prudent  men  in 
taking  precautions  to  prevent  any  passenger  from  being  in- 
jured by  the  ignorant,  negligent,  or  reckless  acts  of  other  pas- 
sengers. 
As  to  the  larboard  boat,  the  fact  that  it  was  hung  in  the 
.  place  in  which  it  was  by  order  of  the  government  inspector 
did  not  protect  the  defendants  from  responsibility  for  negli- 
gence in  the  manner  of  hanging  or  using  it.  They  were  still 
bound  to  use  the  utmost  skill  and  care,  consistent  with  the 
nature  and  extent  of  their  business,  In  so  keeping  it  secured 
and  preventing  passengers  from  getting  into  it,  as  to  guard 
against  injury  by  its  falling  upon  a  passenger  from  any  cause» 
including  careless  or  irregular  acts  of  other  passengers  which 
might  reasonably  be  anticipated.    Whether  the  defendants 
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failed  in  the  degree  of  diligence  required  of  them  bj  law, 
either  in  not  sufficiently  securing  the  larboard  boat  or  in  not 
taking  measures  to  prevent  passengers  from  standing  under  it 
or  getting  into  it,  and  how  far  the  defendants  had  reason  to 
expect  that  passengers  would  get  into  it  in  such  numbers  and 
conduct  themselves  there  in  such  a  manner  as  to  endanger 
persons  standing  under  it,  were  questions  of  fact.  The  final 
instructions  given  to  the  jury,  at  the  request  of  the  plaintiff's 
counsel,  clearly  and  accurately  expressed  the  legal  measure  of 
the  defendants'  liability. 

It  was  argued  for  the  defendants  that  the  evidence  showed 
that  they  had  exercised  the  requisite  degree  of  care,  by  hang- 
ing the  larboard  boat  in  as  inaccessible  a  place  as  was  con- 
sistent with  readily  lowering  it  in  case  any  of  the  passengers 
or  crew  should  fall  overboard,  by  providing  it  mth  tackle,  bolts^ 
and  fastenings  of  the  best  quality,  and  of  sufficient  strength  to 
bear  the  weight  of  as  many  persons  as  it  would  accommodate, 
by  guarding  it  with  a  rail  around  the  promenade  deck,  and  by 
establishing  rules  prohibiting  passengers  from  going  into  the 
boat  or  outside  the  rail.  But  whether  the  defendants  had  in 
these  or  other  respects  omitted  any  precautions  which  might 
reasonably  be  required  of  them  was  a  question  of  fact.  It 
does  not  appear  by  the  bill  of  exceptions  that  all  the  testimony 
is  reported,  or  that  the  objection,  taken  at  the  argument,  that 
all  the  evidence  introduced  was  insufficient  to  warrant  the  jury 
in  finding  that  the  defendants  had  been  negligent  in  any  par- 
ticular, was  made  at  the  trial.  Upon  the  case  as  now  pre- 
sented, no  opinion  can  therefore  be  properly  expressed  by  this 
court  upon  that  question. 

If  the  plaintiff  himself  was  wanting  in  ordinary  care,  and 
without  such  negligence  on  his  part  would  not  have  been  in- 
jured, even  if  the  defendants  were  also  negligent,  he  certainly 
cannot  recover.  But  upon  the  question  of  his  negligence  the 
evidence  was  conflicting,  and  that  question  was  properly  sub* 
mitted  to  the  jury. 

The  question  put  by  the  defendants  to  one  of  the  witnesses, 
whether  in  his  judgment  the  larboard  boat  was  not  manifestly 
to  the  discernment  of  passengers  of  common  understanding 
an  inappropriate  place  for  passengers  to  be  in,  was  rightly  ex- 
cluded, as  asking  for  an  opinion  upon  a  subject  which  did  not 
require  any  peculiar  skill  or  experience  to  judge  of,  and  which, 
so  far  as  it  was  material,  was  to  be  passed  upon  by  the  jury: 
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Perkins  v.  Augusta  Jnsuranee  and  Banking  Co.^  10  Gray,  312 
[71  Am.  Dec.  654]. 

Evidence  that  paseengers  had  been  in  the  habit  of  sitting  in 
the  larboard  boat  bo  frequently,  and  during  euch  a  period  of 
time  before  the  accident,  that  the  officers  of  the  steamboat 
must  have  known  of  it,  was  admissible  as  tending  to  show 
their  knowledge  of  that  fact,  and  therefore  competent  upon  the 
question  whether  they  took  proper  precautions  to  prevent  any 
danger  which  might  reasonably  be  anticipated  firom  such  oc- 
cu])aion.  It  would  not,  however,  necessarily  show  that  they 
had  any  reason  to  suppose  that  such  occupation  would  be  dan- 
gerous. 

But  evidence  of  the  disregard  by  passengers  of  the  rules  of 
the  steamboat  in  going  outside  of  the  rails  in  other  parts  of 
the  vessel,  into  the  starboard  boat,  or  upon  the  hurricane  deck, 
had  no  tendency  to  show  a  use  of  the  larboard  boat  by  the 
permission  or  with  the  knowledge  of  the  officers  in  a  manner 
dangerous  to  other  passengers.  The  starboard  boat  was  nearer 
to  the  railing,  and  more  firmly  supported,  than  the  larboard 
boat,  and  evidence  as  to  the  use  of  the  one  had  no  legitimate 
bearing  upon  the  question  of  the  use  of  the  other.  If  the  case 
had  been  left  as  it  originally  stood  upon  the  admission  of  evi- 
dence of  the  use  of  both  boats  and  the  hurricane  deck,  it  might 
be  doubtful  whether  the  incompetent  evidence  had  be^n  so  dis- 
tinctly objected  to  at  the  time  of  its  admission  as  to  entitle 
the  defendants  to  a  new  trial.  But  it  further  appears  that  on 
the  subsequent  motion  of  the  defendants,  the  presiding  judge 
refused  either  to  strike  out  the  incompetent  evidence  or  to  in- 
struct the  jury  to  disregard  it,  or  even  to  instruct  them  that 
the  fact  of  passengers  having  disregarded  the  rules  of  the 
steamer  in  respect  to  the  starboard  boat,  the  rails,  or  the  hur- 
ricane deck,  had  no  tendency  to  show  either  any  license,  per- 
mission, or  custom  affecting  the  larboard  boat,  or  any  danger 
of  that  boat's  being  improperly  used  by  passengers.  This 
refusal  was  clearly  erroneous,  and  for  this  reason  the  excep- 
tions must  be  sustained. 

Having  already  stated  the  general  rules  of  law  applicable 
to  the  case,  it  does  not  seem  to  us  to  be  necessary  or  useful  to 
examine  in  detail  the  other  instructions  given  or  requested. 

Exceptions  sustained. 

OOKMON    CAKSnOfc   07   PAfl8EiraXB8    IB    NOT   INSURER  AOAIN8T  AlX  AOOX- 

mam:  Sawyer  t.  Hanmbal  etc  B.  B,  Co,,  90  Am.  Dea  882;  JIueUenkamp  t» 
JPy  Ca.f  90  Id.  399;  note  to  Deyo  t.  New  York  OenL  B.  B.  Co.^  88  Id. 
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427;  but  a  carrier  of  goods  ia  an  insurer  against  all  but  the  act  of  Qod  and 
public  enemies:  Arnold  v,  Jones,  82  Id.  617;  Booper  t.  WdU,  Fargo,  A  Ckk» 
65  Id.  211;  Merritt  ▼.  BaarU,  86  Id.  292. 

Precautions  Rbqitired  ov  PASSXiraxB  Carbixrs:  See  HudsenhampY.  CUi' 
ten's  R'y  Co.,  90  Am.  Deo.  399;  Johnson  t.  Wmona  ete.  n,  R.  Co.,  88  Id.  83; 
cote  88;  note  to  Deyo  v.  New  York  CenL  R.  R,  Co.,  88  Id.  427;  SUOe  ▼.  AxAf- 
more  etc  R  R.  Co.,  87  Id.  600. 

" Dux  Care  "  IS  QuBsnov  or  Fact,  when:  See  Warren  ▼.  FUchhmy  R.  R. 
<!o.,  85  Am.  Deo.  700,  note  706;  Stevens  t.  Inhabitants  qf  Boaford,  87  Id.  616^ 
note  618,  containing  collected  cases;  Fox  ▼.  Sachett,  87  Id.  682. 

Plaintiff  in  Action  for  Nbolioencb  cannot  Recover  if  He  was  Him- 
flELF  Negligent:  Baltimore  etc  R,  R,  Co.  t.  Brekiig,  90  Am.  Dec.  49;  North 
Pennsyhnnia  R.  R.  Co.  y.  HeUeman,  88  Id.  482;  note  to  Donaldson  v.  Missis^ 
eippi  etc  RR  Co.,  87  Id.  400. 

Conflicting  Evidence  as  to  Negligence  should  be  Sxtbmiited  to 
JuRT:  See  note  to  Ernst  v.  Hudson  River  R.  R.  Co.,90  Am.  Dec.  786;  •/oftn* 
son  V.  Winona  etc  R.  R.  Co.,  88  Id.  83;  Louisville  etc  R.  R.  Co.  v.  Collins,  87 
Id.  486;  Snow  v.  Housaiofdc  R.  R  Co.,  85  Id.  720. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  It  does  not  exonerate  a  common  carrier  of  passengers 
from  the  consequences  of  failure  in  the  performance  of  his  duty,  if  such  fail- 
ure contributed  to  the  injury,  to  show  that  if  others  for  whom  he  is  not 
responsible  had  performed  their  duty  the  injury  wotdd  not  have  occurred,  or 
that  it  might  have  been  avoided  by  care  and  diligence  on  the  part  of  those 
who  were  clearly  the  fellow-servants  of  the  plaintiff  in  the  transaction: 
Elmer  v.  Locke,  135  Mass.  576.  A  railroad  company  must  use  the  utmost 
care  consistent  with  the  nature  and  extent  of  its  business  in  providing  a 
proper  switch;  but  it  is  not  responsible  for  hidden  defects  which  could  not 
have  been  discovered  by  the  most  careful  inspection:  Ladd  v.  New  Bedford 
R.  R.  Co.,  119  Id.  413.  An  expert  witness  may  explain  all  facilities  and  ap- 
pliances  of  machinery  for  avoiding  or  diminishing  danger  in  its  use,  as  of  a 
steam-engine;  but  it  is  for  the  jury,  and  not  for  him,  to  draw  conclusions  from 
the  circumstances  so  detailed:  Buxton  v.  Somerset  Potters*  Works,  121  Id.  448. 
The  principal  case  again  came  before  the  court  in  Simmons  v.  New  Be^ord 
etc  Steamboat  Co.,  100  Id.  84;  was  cited  in  Bryant  v.  Rich,  106  Id.  189;  and 
its  instructions  were  in  accordance  with  those  given  in  CommonweaUh  v.  Cb- 
4mm,  132  Id.  663. 
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[97  Massachusetts,  4M.] 

To  Effect  Valid  Sale  undeb  Power,  all  the  directions  of  the  power  mutl 
be  complied  with. 

When  Power  of  Sale  Merely  Authorizbs  Donee  to  Exboutb  Dxsd  or 
Name  of  Donor,  or  as  his  attorney,  it  must  be  so  executed;  and  the 
deed  of  sale  will  then  be  the  deed  of  the  donor  of  the  power,  and  not  of 
the  donee. 

Power  of  Sale  mat  be  Given  to  be  Executed  bt  Deed  of  Dokii;  and 
when  such  is  the  case,  the  deed  of  sale  not  only  may  but  mnat  be 
outed  under  the  hand  and  seal  of  the  donee  of  the  power. 
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Po^m  OF  Sau  icAT  BB  Qirws  nr  Altebhatiti;  and  irfaen  raoh  it  tii*  otM^ 
the  deed  of  sale  may  be  ezeeated  either  by  the  donor  or  dooee  of  tfa* 
power. 

Power  of  Sale  in  Mobtoaqb  of  Real  Estatb  Which  Authobizes  Mort* 
GAOSK  "to  make,  execute,  and  deliver  to  the  purchaser  all  necessary 
couYeyances  for  the  purpose  of  vesting  in  him  the  premises  sold  in  fee* 
simple  absolute,"  may  be  executed  by  the  deed  of  the  mortgagee,  reciting 
the  power,  and  signed  and  sealed  with  his  own  name  and  seal;  and  if  the 
mortgagee  is  a  married  woman,  it  is  not  necessary  for  her  husband  to 
join  in  the  conveyance,  or  consent  thereto  in  writing:  See  Mass.  Geo. 
Stats.  1860,  c.  108,  sec  3. 

Execution  of  Power  of  Salb  in  Mortqaob  ofRbal  Estate — Ebtbt  bt 
Mortgagee  Unnecessart  when — Acts  Which  MoBTaAOEB  mat  Exb- 
CUTE  through  Others.  —  Power  of  sale  in  mortgage  of  real  estate, 
which  provides  that  on  breach  of  the  condition  "it  shall  be  lawful  for 
the  mortgagee  to  enter  into  and  upon  the  premises,  and  sell  and  dispose 
of  the  same,  and  all  benefit  and  equity  of  redemption  of  the  mortgagor 
therein,  at  public  auction,  such  sale  to  be  upon  the  premises  granted, 
first  giving  notice  of  the  time  and  place  of  sale,"  may  be  lawfully  executed 
without  the  mortgagee  entering  upon  the  premises  at  any  other  time  or 
in  any  other  manner  than  at  the  time  of  the  sale  and  for  the  purposes 
thereof;  and  the  entry  upon  the  premises,  the  giving  of  the  notice,  and 
the  conduct  of  the  sale  are  acts  which  the  mortgagee  may  execute,  and 
whose  authority  therefor  need  not  be  under  seal  or  in  writing. 

Upon  Breach  of  Condition  in  Mortgage  of  Real  Estate  Ck>NTAiNiNG 
Power  to  Sell,  the  right  to  sell  attaches  at  once. 

Foreclosure  of  Mortgage  of  Real  Estate  Containing  Powbb  to  Sell 
IS  Made  Complete  bt  Salb. 

Redemption  affeb  Breach  of  Condition  in  Mortgage  is  Equuablb 
Right.  No  remedy  is  given  at  law;  and  it  must  be  enforced  as  author- 
ized by  statute,  by  a  suit  in  equity. 

Power  to  Sell  Contained  in  Mobtgagb  of  Real  Ebtatb  is  a  power 
coupled  with  an  interest,  and  cannot  be  revoked. 

Tender,  after  Breach  of  Condition  in  Mortoagb  of  Real  Estatb 
Containing  Power  to  Sell,  is  merely  Foundation  for  the  equitable 
remedy  of  a  suit  to  redeem.  If  a  tender  be  made  and  not  accepted, 
the  mortgagor  may  recover  the  premises  by  a  suit  in  equity  for  redemp- 
tion. Thia  applies  to  a  tender  made  before  as  well  as  after  an  entry 
for  breach  of  the  condition.  If  not  accepted,  it  has  no  effect  upon  the 
legal  estate.  It  does  not  prevent  nor  delay  foreclosure,  unless  a  suit  to 
redeem  is  brought  within  a  year  afterwards.  The  effect  of  the  breach  is 
not  removed  by  a  tender  alone,  but  by  the  suit  in  equity  to  redeem 
which  follows  such  tender;  and  a  sale  under  the  power,  so  far  as  it  oper- 
ates to  transfer  the  legal  title  and  possession,  cannot  be  defeated  by  the 
tender. 

In  Some  Cases,  Coubt  will  Relieve  against  Forfeiture  of  Estate, 
in  Suit  at  Law  to  Enfobcb  Fobfeitubb  after  Bbbaoh,  by  ordering 
a  stay  of  proceedings  upon  full  performance.  The  conditional  judgment 
in  an  action  to  foreclose  a  mortgage  is  of  this  nature,  though  it  is  now 
secured  to  the  party  by  statute.  But  when  the  parties  have  provided 
another  mode,  by  which  a  foreclosure  may  be  effected  without  the 
sity  of  snoh  a  suit,  no  such  relief  can  be  given. 


10>)  CUANSTON  V.  Ckanb.  [Mafl*. 

Defenhb  to  Writ  or   Entry    im   Insufficient  whxn. — Whbrb  Mort- 
OAOEO  Real  IIstate  is  Sold  and  Conveyed  to  the  purchaser  under  » 
power  of  sale  coutaiue<l  in  the  mortgage,  which  authorized  the  mort- 
gagee, upon  breach  of  the  condition,  "  to  sell  the  premises,  and  all  bene- 
fit and  equity  of  redemption  of  the  mortgagor  therein/*  "  and  to  execute 
and  deliver  all  necessary  conveyances  for  the  purpose  of  vesting  in  the 
porchaaer  the  premises  sold,  in  fee-simple  absolute  **;  and  if  the  mort- 
gagor has  not  obtained  a  decree  in  equity  to  restore  liim  to  the  leg»l 
right  of  possession  which  he  forfeited  by  breach  of  the  condition  in  fail- 
ing to  pay  interest  on  the  stipulated  day,  —  it  is  no  defense  to  a  writ  of 
entry  brought  against  the  mortgagor  by  such  purchaser  for  possession  of 
the  premises  that  he  purchased  the  same  with  notice  that  after  the^ 
breach,  but  before  the  sale,  the  mortgagor  tendered  to  the  mortgagee 
the  amount  of  the  interest  in  default,  with  interest  thereon  to  the  date 
of  the  tender,  and  with  full  compensation  for  all  ezpenaea  and  trouble- 
incurred  in  preparing  to  execute  the  power  of  sale. 

Writ  of  entry.    Plea,  nvl  disseisin.    There  was  a  judgment 
for  the  tenant,  Crane,  and  the  case  came  before  the  court  on 
an  agreed  statement  of  facts,  the  material  parts  of  which  were 
as  follows:  On  June  1,  1864,  the  tenant,  Crane,  being  seised 
and  possessed  of  the  demanded  premises,  executed  a  deed  of 
mortgage,  with  power  of  sale  of  them,  for  five  thousand  dol- 
lars, payable  in  five  years,  with  interest  payable  semi-annu* 
ally,  to  Irene  G.  Cranston,  wife  of  B.  Cranston.    His  deed 
provided  that,  on  breach  of  the  condition  of  paying  either 
principal  or  interest,  it  should  be  lawful  for  the  mortgagee  to 
enter  into  and  upon  the  premises  and  sell  and  dispose  of  the 
same,  and  all  benefit  and  equity  of  redemption  of  the  mort- 
gagor therein,  at  public  auction,  such  sale  to  be  upon  the  prem- 
ises granted,  first  giving  notice  of  the  time  and  place  of  sale. 
It  also  authorized  the  mortgagee  to  make,  execute,  and  de- 
liver to  the  purchaser  all  necessary  conveyances  for  the  pur- 
pose of  vesting    in    him   the  premises   sold,  in   fee-simple 
absolute;    and  out  of  the  purchase-money  to  pay  all    ex- 
penses of  said  sale,  and  principal  and  interest;  and  to  pay 
over  the  residue  to  the  mortgagor.     Such  sale  was  therein  de- 
clared to  be  a  perpetual  bar,  both  in  law  and  equity,  against 
the  mortgagor,  etc.    The  deed  also  provided  that,  until  de- 
ikult,  it  should  be  lawful  for  the  mortgagor  to  hold  and  enjoy 
said  premises,  and  receive  the  rents  and  profits  thereof.     On 
June  1,  1866,  the  mortgagor  failed  to  pay  the  interest  then 
due,  and  the  condition  of  the  mortgage  was  then  broken.    The 
mortgagee  gave  notice  that  the  premises  would  be  sold  at  public 
auction  on  July  81, 1866,  at  two  o'clock,  p.  m.,  on  the  premises. 
A  short  time  previous  to  that  hour  on  that  day,  an  agent  of 
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the  mortgagor  offered  to  pay  the  interest  which  was  in  default, 
with  interest  upon  such  interest  from  the  time  it  became  due, 
and  to  pay  for  all  expenses  and  trouble  in  relation  to  the  sale, 
eaid  offer  being  made  to  B.  Cranston,  the  husband  of  the  mort- 
gagee, whom  she  had  authorized  orally,  but  not  in  writing,  to 
represent  her  at  the  sale,  and  who  was  there  acting  in  her  be- 
half.    Cranston  refused  to  accept  this  offer,  and  claimed  the 
entire  mortgage  debt,  and  contended  that  the  breach  could 
not  be  remedied,  and  that  it  was  at  the  option  of  the  mort- 
gagee whether  it  should  be  cured.    At  the  sale  the  agent 
affirmed  his  readiness  to  pay  all  the  interest,  and  for  all  cost 
and  trouble.    The  premises  were  sold,  those  present  being  in* 
farmed  that  Cranston  contended  that  there  was  a  breach,  and 
that  he  had  a  right  to  sell;  and  that  the  agent  contended  that 
#och  a  tender  as  he  had  made  cured  the  breach.    The  prem- 
laes  were  sold  to  the  plaintiff,  George  K.  Cranston,  the  de- 
mandant in  this  action,  for  $5,350.    No  other  entry  was  made 
on  the  premises  by  the  mortgagee,  except  by  the  entry  of  her 
husband  thereon  at  the  time  and  for  the  purpose  of  the  sale. 
On   August  28th  the  mortgagee  received   from   George  K. 
Cranston  the  full  amount  of  the  purchase-money;  and  on  re- 
ceipt thereof  the  mortgagee  executed  and  delivered  to  him, 
in  her  own  name  and  by  her  own  signature  and  seal,  and 
without  the  written  consent  of  her  husband  or  his  joining 
therein,  the  deed   of  the   premises,  by  virtue  of  which   he 
claimed  title  thereto  in  this  action.     Her  deed  set  forth  the 
provisions  of  the  mortgage,  and  particularly  recited  the  pro- 
visions of  the  power  of  sale.     Her  affidavit  setting  forth  her 
acts  in  reference  to  the  sale,  together  with  a  copy  of  the  no- 
tice of  the  sale,  was  on  the  following  day  filed  in  the  office  of 
the  registry  of  deeds.     The  tenant  continued  in  possession  of 
the  premises,  claiming  an  estate  of  freehold  therein,  notwith- 
standing the  sale  and  the  subsequent  proceedings;  and  it  was 
agreed  that  in  the  event  of  a  final  judgment  against  him,  the 
case  should  be  sent  to  an  auditor  to  determine  the  amount  of 
rents  and  profits  received  by  him  since  his  disseisin  of  the  de- 
mandant. 

T.  L,  Wakefield,  for  the  demandant. 
W.  ColburUj  for  the  tenant. 

By  Court,  Wells,  J.  Several  objections  are  made  to  the 
sufficiency  of  the  proceedings  by  which  the  power  of  sale  con- 
tained in  the  mortgage  from  the  defendant  to  Irene  G.  Cran- 
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8ton  was  executed  by  the  mortgagee.  To  effect  a  valid  sale 
under  a  power,  all  the  directions  of  the  power  must  be  com* 
plied  with. 

The  principal  objection  in  this  case  is,  that  the  donee  of  the 
power  executed  the  deed  to  the  purchaser  by  her  own  signa- 
ture and  seal.    When  the  power  merely  authorizes  the  donee 
to  execute  a  deed  in  the  name  of  the  donor,  or  as  his  attorney, 
it  must  be  so  executed;  and  the  deed  of  sale  will  then  be  the 
deed  of  the  donor  of  the  power,  and  not  of  the  donee.     But  a 
power  may  be  given  to  be  executed  by  the  deed  of  the  donee 
as  well  as  it  may  by  his  will.     This  was  formerly  the  more 
common  mode:    1  Sugden  on  Powers,  7th  ed.,  286.     When 
such  is  the  case,  the  deed  of  sale  npt  only  may  but  must  be 
executed  under  the  hand  and  seal  of  the  donee  of  the  power. 
If  the  power  be  given  in  the  alternative,  as  is  often  the  case^ 
the  deed  of  sale  may  be  executed  in  either  form.    In  the  pres- 
ent case  the  power  is  'Ho  make,  execute,  and  deliver  to  the 
purchaser  or  purchasers  thereof  all  necessary  conveyances  for 
the  purpose  of  vesting  in  such  purchaser  or  purchasers  the 
premises  so  sold,  in  fee  simple  absolute."    This  is  not  a  mere 
power  of  attorney  to  execute  a  deed  in  the  name  of  the  mort- 
gagor; though  the  deed  might  not  perhaps  have  been  invalid 
if  it  had  been  executed  in  that  manner;  but  it  is  a  full  power 
of  sale  and  conveyance,  which  may  properly  be  executed,  as 
it  was  in  this  case,  by  the  deed  of  the  mortgagee,  reciting  tb.e 
power,  and  signed  and  sealed  with  her  own  name  and  proper 
seal.     No  share  in  the  authority  to  be  exercised,  and  no  inter- 
est in  the  estate  under  such  a  mortgage  and  power,  vests  in  the 
husband.     She  does  not  require  his  signature  nor  his  assent 
to  enable  her  to  execute  the  power  or  to  part  with  her  rights 
under  the  mortgage.     It  is  not  her  real  property  that  is  con- 
veyed: Heath  v.  Witkington^  6  Gush.  497;  4  Kent's  Com.,  6th 
ed.,  325.     The  entry  authorized  by  the  power  is  for  the  pur- 
pose of  the  sale  only,  and  to  enable  the  sale  to  be  made  upon 
the  premises,  as  is  required  by  the  terms  of  the  power.     It  is 
not  necessary  that  such  entry  should  precede  the  giving  of  the 
notices  of  sale;  nor  that  it  should  be  formally  made  at  any 
other  time  or  in  any  other  manner  than  at  the  time  of  the  sale, 
and  for  the  purposes  of  the  sale. 

As  the  sale  is  required  to  be  by  public  auction  upon  the 
premises,  there  is  not  the  same  degree  of  personal  confidence 
implied  in  regard  to  the  conduct  of  the  proceedings  as  might 
atherwise  be  the  case.    We  are  of  opinion  that  the  giving  of 
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the  notices,  the  entry  npon  the  land,  and  the  conduct  of  the 
auction  were  all  matters  which  the  mortgagee  might  properly 
employ  others  to  do  under  her  direction;  and  that  it  did  not 
require  authority  under  seal  for  these  purposes. 

The  remaining  question  is,  whether  the  tender  of  the  amount 
due  and  payable  upon  the  mortgage  operated  to  defeat  the 
right  to  sell  under  the  power,  so  that  the  purchaser  could  take 
no  title.    If  made  at  the  time  stipulated  in  the  condition  of 
the  mortgage,  it  would  certainly  have  that  e£fect,  because  no 
right  to  sell  could  arise  until  after  a  breach,  and  an  attempt 
to  sell  would  be  a  mere  nullity.    But  upon  a  breach  of  con- 
dition the  right  to  sell  attached  at  once;  and  as  it  was  a  power 
coupled  with  an  interest,  it  could  not  be  revoked.    Redemption 
after  breach  is  an  equitable  right.    No  remedy  is  given  at  law. 
If  a  tender  be  made  and  not  accepted,  the  mortgagor  "may 
recover  the  premises  by  a  suit  in  equity  for  redemption '^ 
Gen.  Stats.,  c.  140,  sec.  16.    This  applies  to  a  tender  made 
*' before  as  well  as  after  an  entry  for  breach  of  the  condition."' 
The  tender  is  merely  the  foundation  for  the  equitable  remedy. 
If  not  accepted,  it  has  no  effect  upon  the  legal  estate.     It  does 
not  prevent  nor  delay  foreclosure,  unless  a  suit  to  redeem  i» 
brought  within  a  year  afterwards:  Gen.  Stats.,  c.  140,  sec.  17. 
The  effect  of  the  breach  is  not  removed  by  a  tender  alone,  but 
by  the  suit  in  equity  to  redeem  which  follows  such  tender. 
The  sale  under  the  power,  therefore,  so  far  as  it  operated  to- 
transfer  the  legal  title  and  possession,  could  not  be  defeated  by 
the  tender.    If  the  mortgagor  take  the  precaution  to  charge  the 
purchaser  with  notice  of  the  tender,  he  may  preserve  his  right 
to  redeem  against  him.    But  it  is  still  only  a  right  to  redeem,, 
and  that  an  equitable  right  merely,  to  be  enforced  as  author- 
ized  by  statute,  by  a  suit  in  equity.     Unless  and  until  he  can 
obtain  a  decree  in  a  court  of  equity,  restoring  him  to  the  legal 
right  of  possession  which  he  has  forfeited,  he  can  neither  main- 
tain nor  defend  a  writ  of  entry  against  any  one  claiming  under 
the  mortgage.    In  some  cases  the  court  will  relieve  against 
the  forfeiture  of  an  estate,  in  a  suit  at  law  to  enforce  the  for- 
feiture after  breach,  by  ordering  a  stay  of  proceedings  uporv 
full  performance.    The  conditional  judgment  in  an  action  to 
foreclose  a  mortgage  is  of  this  nature;  though  it  is  now  secured 
to  the  party  by  statute.    But  when  the  parties  have  provided 
another  mode  by  which  a  foreclosure  may  be  effected  without 
the  necessity  of  such  a  suit,  no  such  relief  can  be  afforded. 
The  foreclosure  is  made  complete  by  the  sale.    The  purchaser 
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brings  his  writ  of  entry,  not  to  enforce  the  forfeiture,  for  he  has 
taken  no  conditional  estate,  but  upon  his  absolute  title  acquired 
from  and  after  the  foreclosure. 

The  court  are  all  of  opinion  that  this  defense  cannot  be 
maintained  at  law.  The  judgment  for  the  defendant  rendered 
in  the  superior  court  must  therefore  be  set  aside.  The  de- 
mandant being  entitled  to  judgment  for  possession,  the  case 
must  go  to  an  assessor  for  the  determination  of  the  amount 
•of  rents  and  profits,  in  accordance  with  the  agreement  of  the 
|>artie8. 

DiBEonoNs  nr  Poweb  of  Salb  GmEK  nr  Mortoaob  must  bb  Strictlt 
PuKSUXD  or  the  sale  wiU  be  invalid:  See  Sean  v.  Livennare,  S5  Am.  Deoi 
t6i,  note  5C8;  Nilea  v,  Ban^ord,  51  Id.  95;  Carmm  ▼.  Blakesf,  35  Id.  440. 

Natubb  of  Mortgagob'8  Equttt  of  Redemption,  and  of  the  mortgagee'^ 
Tight  to  a  f orecloeore,  stated:  Ooodenow  ▼.  Eioer,  76  Am.  Dec.  540.  Redemp- 
tion after  breach  of  condition  is  an  equitable  right,  and  must  be  enforced  tm 
«uch:  See  note  to  Beach  v.  Cooke,  86  Id.  267;  MeMiUan  ▼.  Bkkards,  70  Id. 
^5;  C^umiberlain  v.  Thompaon,  26  Id.  390. 

PowBB  TO  Sell  Contain  bd  nr  Mobtoaob  is  Powbb  Couplbd  wtth 
Interest,  and  not  Revocable:  See  WUeon  v.  Troup,  14  Am.  Deo.  458;  note 
to  Thompson  v.  Garwood,  31  Id.  608. 

Powers,  how  Construed  and  Exeoutbd:  See  Wilson  t.  Trotip,  14  Am. 
Dec  458;  note  to  Thompson  v.  Oarteood,  81  Id.  508;  note  to  Castiday  t.  Mo- 
Kenzie,  39  Id.  82. 

Tender  of  Mortoaob  Debt,  Effect  of:  See  extended  note  to  Moynaham 
^.  JUoort,  77  Am.  Dec.  489;  Perre  v.  CaHro,  76  Id.  444,  note  449;  Eortrig^ 
T.  Cody,  78  Id.  145,  and  extended  note  thereto  155-160. 

Forfeitures,  Relief  in  Equitt  against:  See  extended  note  to  Smith  t. 
Mariner,  68  Am.  Dec.  85-88. 

Tub  prencipal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  \Vhere  a  grantor  has  given  an  absolute  deed,  and  re- 
•ceived  a  written  agreement  that  the  grantee  will  reconvey  on  the  performance 
•of  a  condition,  performance  of  the  condition  of  that  agreement  will  uot  oper- 
ate to  revest  the  legal  title  in  the  grantor.  There  must  be  a  reconveyance, 
and  that  can  be  enforced  only  in  equity.  Until  the  legal  title  is  restored  to 
the  grantor  or  his  assigns,  the  deed  to  his  grantee  gives  the  better  title,  wliich 
mast  prevail  in  law:  Wilson  v.  Black,  104  Mass.  407.  A  deed  or  will  of  a 
married  woman  may  be  a  valid  executiou  of  a  power  when  it  could  nut  take 
-effect  as  a  deed  or  will:  IJall  v.  Bliss,  118  Id.  559.  \Miere  a  mortgage  giv- 
ing a  power  of  sale  authorizes  the  mortgagee,  or  any  person  for  him,  to  exe- 
cute a  deed  to  the  purchaser,  either  as  the  attorney  of  the  mortgagor  or  in 
his  own  name,  the  deed  may  be  executed  in  either  form:  Id.  560.  When  the 
entry  authorized  by  a  power  of  sale  is  for  the  purpose  of  the  sale  only,  and 
to  enable  the  sale  to  be  nuule  on  the  premises  as  required  by  the  terms  of  the 
power,  it  is  not  necessary  that  it  should  be  formally  made  at  any  other  time 
^r  manner  than  at  the  time  and  for  the  purposes  of  the  sale:  Foster  v.  BoeUm^ 
133  Id.  148.  By  the  terms  of  a  power-of-sale  mortgage  of  real  ertate,  under 
the  MaasachuMtts  statutes,  the  right  of  the  mortgagee  or  his  anignB  to  sell 
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Attftohes  Kt  oaee  upon  delult  in  tlw  pgrfonMnot  of  itoeandftiooi}  aad  m  il 
*s  a  pow<ar  ooapled  with  an  interw^  H  caimoi  be  nroked  bj  ths  mortgagor! 
ITc^  T.  JMEeM;  143  Id.  62.  See  alio  pogot  63  aad  07  of  ths  nmo  otM^  wbort 
the  prinoipal  one  u  referred  ta 
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lloBTOAOB,  What  Goiistitutis.  -—  Bill  of  Sals  of  Pibsonal  PsonMrr 
Iktknded  bt  Both  Pabtebs  as  Sxoukitt  fob  Monet  Lncr,  and  aa 
instnunent  of  defeasance  ezeoated  as  a  part  of  the  same  transaction,  bj 
the  terms  of  which,  on  payment  of  the  note  at  maturity,  the  bill  of  sale 
is  to  be  given  np  and  surrendered,  must  be  construed  together,  and  aa 
constituting  a  mortgage. 

BuocMaaiVM  Rknkwals  of  Nan  Siboubed  bt  Mobtoaob  u  hot  Patmxmt 
OF  MoBTQAGE  Debt.  The  mortgage  remaina  a  valid  and  subsisting  se- 
curity; and  the  condition  of  the  mortgage  is  broken  when  the  note  last 
given  remains  unpaid  after  its  maturity. 

RlOiaTBATION  IS  KOT  NeCBSSABT   TO  VaLIDITT  OF    MOBTQAGB    OF  SHIP  OB 

Vessel,  nor  of  goods  at  sea  or  abroad^  if  the  mortgagee  takes  possession 
of  them  as  sood  as  may  be  after  their  arrival  in  this  state:  See  Maes.  QttL 
SUts.  1860,  c  151,  sec.  2. 

MOBTGAGE  OF   PeBSONAL   PrOFERTT  AT  CoMMON  LaW,    PlEDGE  ExOBPTBD^ 

Seems  to  hate  Tbansferred  Pbopertt  absolutely  to  mortgagee  upon 
a  breach  of  the  condition.  No  process  of  foreclosure  was  necessary,  and 
no  right  of  redemption  remained. 
Uhdeb  Statote  of  Massachusetts,  Mobtqagob  of  Personal  Propebtt 
IS  Allowed  to  Redeem  at  any  time  withiu  sixty  days  after  condition 
broken;  and  his  right  is  not  to  be  forfeited  until  sixty  days  after  the 
mortgagee  has  given  written  notice  of  his  intention  to  foredoae^  and 
eaoeed  a  copy  of  such  notice  to  be  recorded  where  the  mortgage  is  re- 
oorded. 

MOBIQAGE  HOT  RbOOBDED,   AND  NOT  ReQUIBED  TO  BE  ReCX)EDED,  IS  TO  BB 

FoBBOLOBED  LiKB  Other  MORTGAGES,  under  the  Massachusetts  stat- 
uteo,  by  sixty  days*  notice  of  the  intention  to  do  so^  served  as  required 
by  sfcatate;  but  where  the  mortgage  is  valid  without  being  reoordod,  the 
fcoreelosure  notice  is  also  valid  without  registration. 

Bill  in  equity  by  the  plaintiffs,  Taber  and  another,  assigneefl 
in  insolyency  of  the  copartnership  of  Jenney  and  Tripp,  pray- 
ing for  an  account  from  the  respondent,  Hamlin,  of  the  amount 
received  by  him  from  the  sale  of  one  sixteenth  of  the  whale- 
ship  Lydia,  and  its  outfits  and  catchings,  and  for  the  payment 
by  him  to  the  complainants  of  a  balance  alleged  to  be  due 
after  satisfying  all  his  lawful  demands  against  the  insolvent 
firm.  Beepondent's  answer  alleged  title  in  himself  to  the  said 
property  and  its  entire  proceeds.  The  case  was  reserved  for 
determinati<»i  by  the  full  court  on  the  bill,  answer,  and  an 

▲h.  nsa  Vou  XdD-S 
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agreed  statement  of  facts,  substantially  as  follows:  On  July 
18,  1860,  Jenney  and  Tripp  borrowed  &om  the  respondent  his 
promissory  note  for  $996.85,  payable  in  four  months  to  them 
or  their  order,  and  gave  him  as  security  a  bill  of  sale,  absolute 
in  form,  of  one  sixteenth  of  the  Lydia,  and  its  outfits  and 
catchings,  the  ship  being  then  absent  on  a  whaling  voyage. 
At  the  same  time,  and  as  part  of  the  same  transaction,  the  re- 
spondent signed  and  gave  to  them  an  instrument  of  defeasance, 
by  the  terms  of  which  the  bill  of  sale  was  to  be  surrendered 
to  them  in  case  said  note  was  provided  for  by  them  at  ma- 
turity. Jenney  and  Tripp  caused  the  note  to  be  discounted,  and 
received  its  proceeds  to  their  own  use,  and  when  it  became  due 
procured  another  note  from  the  respondent,  caused  it  to  be 
discounted,  and  with  its  proceeds  paid  the  first  note,  and  re- 
peated this  process  several  times,  the  last  note  falling  due 
March  25,  1862,  which  they  failed  to  pay,  and  which  was  paid 
by  the  respondent.  Nothing  was  said  by  either  party  about 
the  bill  of  sale  at  any  of  these  renewals.  On  the  day  that  re- 
spondent paid  this  last  note  he  signed  and  served  on  Jenney 
and  Tripp  a  notice  of  his  intention  to  foreclose  the  mortgage 
or  bill  of  sale.  This  notice  he  caused  to  be  recorded  where 
the  bill  of  sale  was  recorded,  at  the  oustom-house,  but  neither 
of  them  was  ever  recorded  in  the  office  of  the  town  clerk. 
Jenney  and  Tripp  went  into  insolvency  in  June,  1862,  and  the 
complainants  were  appointed  assignees  in  July,  1862.  The 
Lydia  returned  from  her  voyage  on  May  17,  1864,  when  the 
respondent  took  personal  possession,  as  absolute  owner,  of 
the  interest  in  the  vessel  and  its  outfits  and  catchings,  which 
was  covered  by  the  bill  of  sale,  and  some  months  afterwards 
sold  it,  and  received  the  proceeds.  Afterwards  the  complain- 
ants, who  at  the  time  of  their  appointment  as  assignees  were 
aware  of  all  the  facts  above  stated  as  occurring  prior  to  that 
time,  demanded  from  the  respondent  an  account  of  the  pro- 
ceeds, and  the  payment  of  any  balance  over  and  above  the 
amount  of  the  indebtedness  to  him  of  Jenney  and  Tripp, 
alleging  that  he  held  said  proceeds  only  as  security  for  the 
note  which  he  lent  to  the  firm  on  July  18,  I860. 

0.  Preicottj  for  the  complainants. 
J.  C.  StonCf  for  the  respondent. 

By  Court,  Fosteb,  J.  A  bill  of  sale  of  personal  property 
intended  by  both  parties  as  a  security  for  money  lent,  and  an 
instrument  of  defeasance  executed  as  a  part  of  the  same 
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transaction,  by  the  terms  of  which,  on  payment  of  the  note  at 
maturity,  the  bill  of  sale  is  to  be  given  up  and  surrendered, 
must  be  construed  together.  And  the  two  instruments  consti- 
tute a  mortgage,  by  all  the  authorities  in  this  commonwealth: 
P&tter  V.  Boston  Locomotive  Worh,  12  Gray,  154;  Carpenter  v- 
SneUingy  12  Id.  452.  The  successive  renewals  of  the  notes 
secured  by  mortgage  were  not  a  payment  of  the  mortgage  debt. 
It  therefore  remained  a  valid  and  subsisting  security;  and  the 
condition  of  the  mortgage  was  broken  when  the  note  last  given 
remained  unpaid  after  its  maturity. 

Registration  is  not  necessary  to  the  validity  of  a  mortgage 
of  a  ship  or  vessel,  nor  of  goods  at  sea  or  abroad,  if  the  mort- 
gagee takes  possession  of  them  as  soon  as  may  be  after  their 
arrival  in  this  state:  Oen.  Stats.,  c.  151,  sec.  2. 

The  principal  question  in  the  present  case  is,  whether  th^ 
mortgage  has  been  duly  foreclosed.  At  common  law,  a  mort- 
gage, not  a  pledge,  of  personal  property  seems  to  have  trans- 
ferred the  property  absolutely  to  the  mortgagee  upon  a  breach 
of  the  condition.  No  process  of  foreclosure  was  necessary,  and 
no  light  of  redemption  remained.  Some  authorities  held  that 
the  mortgagor  might  maintain  a  bill  in  equity  to  redeem  within 
a  reasonable  time  after  forfeiture;  but  this  rule  was  neither 
clearly  settled  nor  universally  admitted,  and  has  never  been 
recognized  in  this  commonwealth:  See  2  Hilliard  on  Mortgages, 
c.  50,  where  the  cases  are  collected.  The  first  statute  regula- 
iion  of  this  subject  is  found  in  the  revised  statutes,  chapter 
107,  section  40,  by  which  the  mortgagor  of  personal  property 
is  allowed  to  redeem  at  any  time  within  sixty  days  after  con- 
dition broken.  By  the  statutes  of  1843,  chapter  72,  section  1, 
the  right  of  the  mortgagor  is  not  to  be  forfeited  until  sixty 
days  after  the  mortgagee  has  given  written  notice  of  his  inten- 
tion to  foreclose  said  mortgage  for  a  breach  of  the  condition 
thereof,  and  caused  a  copy  of  such  notice  to  be  recorded  in  the 
town  clerk's  office  where  the  mortgage  is  recorded.  The  Gen- 
eral Statutes,  chapter  151,  sections  4,  5,  6,  and  7,  continue  in 
effect  the  same  provisions.  Section  7  provides  that  the  notice, 
with  an  affidavit  of  service,  shall  be  recorded  wherever  the 
mortgage  is  recorded.  Section  8  enacts  that  "  if  the  money 
to  be  paid  or  other  thing  to  be  done  is  not  paid  or  performed 
or  tender  thereof  made  within  sixty  days  after  such  notice  is 
BO  recorded,  the  right  to  redeem  shall  be  foreclosed." 

What,  then,  is  the  mode  of  foreclosure  where  the  mortgage 
is  not^  and  is  not  required  to  be,  recorded  in  any  town  or  city 
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clerk's  office?  The  plaintiff  contends  that  by  the  letter  of  the 
statute  there  can  be  no  foreclosure  until  sixty  days  after  such 
a  record  of  the  notice.  If  this  be  so,  then  none  of  the  statute 
provisions  above  recited  apply  to  the  present  case.  A  record- 
ing  of  the  foreclosure  notice  in  a  place  where  the  mortgage  is 
not  required  to  be  recorded  would  be  wholly  ineffectual,  and 
not  within  the  language  of  the  act. 

To  hold  that  a  mortgage  valid  without  registration  is  incapa- 
ble  of  foreclosure  in  any  manner  seems  to  us  an  inadmissible 
construction  of  provisions  the  object  of  which  was  to  regulate 
rights  of  redemption  and  modes  of  foreclosure.  If  we  were 
forced  to  conclude  such  to  be  the  result  of  the  legislation  on 
the  subject,  we  should  probably  hold  that  there  could  be  re- 
demption in  equity  only  within  a  reasonable  time,  which  by 
analogy  would  not  exceed  sixty  days.  We  prefer,  however,  to 
give  the  statute  system  such  an  interpretation  that  it  will  em- 
brace the  foreclosure  of  mortgages  not  required  to  be,  as  well 
as  those  which  must  be,  recorded.  Accordingly  we  hold  that 
such  mortgages  are  to  be  foreclosed  like  others,  by  sixty  days' 
notice  of  the  intention  to  do  so,  served  as  required  by  the  stat- 
ute; but  that  in  the  cases  where  no  registration  is  necessary, 
this  exception  applies  to  and  includes  the  notices  of  foreclos- 
ure as  well  as  the  mortgages.  Where  the  mortgage  is  valid 
without  being  recorded,  the  foreclosure  notice  also  is  sufficient 
without  registration.  This  seems  to  us  to  be  the  fair  result  of 
the  language,  and  the  only  rational  interpretation  of  the  mean- 
ing of  the  statute.  Thus  construed,  its  provisions  make  a  com- 
plete and  harmonious  system. 

It  follows  that  the  mortgage  in  the  present  case  has  been 
duly  foreclosed,  and  this  bill  must  be  dismissed,  with  costs. 


Mortgage,  What  CoNSTmrrES:  Koch  v.  BriggSj  73  Am.  Deo.  661.  Deed 
with  defeuance  constitutes  mortgage:  Frkdley  ▼.  BamiUon,  17  Id.  63S;  Man^ 
yJtufyKrer^  etc  Bank  ▼.  Ba}ik  qf  Pennsylvania,  42  Id.  240;  HyndmoM  t.  Hynd" 
man,  46  Id.  171;  extended  note  to  Cluue^s  Caae,  17  Id.  300-306,  on  absolute 
deed  and  agreement  to  reconvey.  BiU  of  sale  and  defeasance  executed  at  the 
same  time  constitute  a  mortgage:  SUpftena  v.  Sherrod,  65  Id.  776;  Wwiken^ 
y.  Weaiherdy,  90  Id.  344. 

MORIGAGB    IS    CONTnTUINO    SECURrrT,    THOUGH    NOTB    IS    RENSWXB,    OS 

Form  or  Deet  is  Otusrwisr  Chakged:  See  extended  note  to  Dwnell  v. 
TenteggCp  S6  Am.  Dec  467-471,  where  the  subject  is  discussed;  Bank  qf  Vtka 
▼.  Findi,  49  Id.  175. 

MoBTGAOB  ON  Vessel  at  Sea. —Possession  of  vessel  must  be  taken  as 
soon  as  practicable  on  her  return  to  port:  Portiand  Bank  t.  8iM9,  4  Am. 
Dec  151)  BadUim  ▼.  Ttieker,  11  Id.  202. 


Oct  1867.]  Chandler  v.  Simmons.  117 

MOBTOAOS    OF   PBBflOHALTT  AT    COMMO!f    LaW,   EWWEOr   OP:    OoodetUW  ▼. 

Aeer,  76  Am.  Dec  540;  BtyMonc  ▼.  BuryeU,  US  Id.  658.  MortgsgM  of  per- 
mmalty  becomes  alieolate  owner  on  oondition  broken,  thoagh  the  mortgagor 
maj  be  entitled  in  equity  to  a  redemption;  Laeeif  v.  Oibonqf,  88  Id.  145,  note 
148. 

EiTTBT  or  MomoAon  nrro  Posssssion  oaknot  EifLARos  hu  Entatb: 
OmuUnffham  ▼.  Hawkuu,  85  Am.  Beo.  73^  note  78;  DutUm  ▼.  PTorecAaKer,  83 
Id.76S. 

Chattbl  Moktoaos  n  Good^  ab  BRwxxir  Pabtus  to  It»  wirawt  buh • 
RaooBDKD:  FnUer  ▼.  Paige,  79  Am.  Deo.  879»  note  881|  bat  iiiTalid  m  againet 
othertt  fioe  note  to  Bk^gkam  ▼.  Jordan,  79  Id.  75a 
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[97  MaWACBUMLIII,  60iL] 

Dksd  Obxaivkd  bt  Unduv  Ihtluknci^  TBOfuav  VonuBUi  ovlt  bt  Pabst 
Wbohobd^  mat  bb  Avoibxp  by  a  guardian  afterwards  appointed. 

Biobtb  op  Wabp  abb  to  bb  Assxbtbd  in  his  Own  Naxb;  but  upon  the 
appointment  of  a  guardian,  all  discretion  as  to  their  exercise  is  takea 
from  the  ward,  and  thenceforward  intrusted  to  the  goardian. 

SPBNirrHBIlT    17NBKB    OVARDIANBHIP    GAITIVOT    BVBM    MaKB   AcKHOWLBDO- 

MXNT  that  will  take  his  debt  oat  of  the  statute  of  limitations;  but  hia 
guardian  may  bind  the  ward's  estate  by  such  an  acknowledgment. 

MiHOB  HncsELP  CAiTNOT  Affibm  HIS  Debd  umiL  Hb  is  of  Age. 

QvABBiAH  OF  Advlt'iiat  Atoib  Aut  Convbtancb  op  Pbopxrtt  Ezb- 
ODTBD  BT  HIS  Ward  while  a  minor,  which  might  be  aroided  by  the 
ward  himself  if  capable  of  ezerdsing  the  right;  or  where,  after  he  is  off 
foil  age^  he  is  unable  to  exercise  his  privilege  by  reason  of  mental  or 
l^gal  incapacity. 

It  is  COMFBrXlfT  tor  StATCTB  to  MaKB  Al>JXn>IQATIOff  of  SPBNDTHRIFr'a 

DiSABiLTTT  relate  back  to  the  time  of  the  commencement  of  proceedings 
against  him;  history  of  legislation  upon  this  subject  giyen. 

OOBIBACr  OP  SPBNDTHRIFr,  WHEN  VoiD  —  RaTIFIGATION  OF  MiNOR's  CON- 
TRACT, WHEN  Void. — Under  section  10,  chapter  109,  (General  Statutes 
of  Massachusetts,  1860,  all  contracts  of  a  spendthrift,  except  for  neces- 
saries, and  all  sales  or  transfers  of  property  made  by  him  pending  pro- 
oeedings  against  him,  are  Toid;  and  an  adult's  ratification  by  a  sealed 
instrument  of  a  conveyance  of  real  estate  made  by  him  while  a  minor  is 
a  void  contract,  if  executed  after  a  copy  of  a  complaint,  under  section  9, 
chapter  109,  of  said  statutes,  to  place  him  under  guardianship  as  a  spend* 
thrift,  and  of  the  order  of  notice  thereon,  has  been  filed  in  the  registry 
of  deeds,  and  after  a  guardian  has  been  appointed  by  the  probate  court, 
and  while  an  appeal  is  pending  in  this  court,  which  afterwards  affirms 
the  decree  of  appointment. 

Minor  mat  Avoid  his  Deed  without  Retitrn  op  Consideration;  but 
he  must  make  his  contract  wholly  void,  if  at  all,  so  that  it  will  no  longer 
protect  him  in  the  retention  of  the  consideration.  His  act  of  avoidancs 
will  divest  him  of  all  right  to  retain  any  part  of  the  fruits  of  the  con- 
tract he  may  have  on  hand,  and  the  other  party  may  reclaim  it.  • 
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ICncoR  IS  DiFBiTED  07  HIS  RiOHT  TO  AvoiB  HIS  GoNT&ACT,  if  after  be- 
coming of  age  he  retains  and  uses  or  diaposes  of  property  acquired  under 
it.     Such  act  is  an  affirmance  of  the  contract  by  which  he  acquired  it. 

Ir  Money  Paid  to  Minor  as  Ck>iisiDBBATioN  for  his  Convetancb  of 
Real  Estate  has  been  Wasted  or  spent  by  him  during  his  minority, 
payment  or  tender  of  the  amount  is  not  necessary  to  enable  him,  or  if  he 
is  under  guardianship,  his  guardian,  to  avoid  the  conveyance. 

Practice  as  to  Verdict  against  Two  Joint  Demandants. — Where  two 
wards  are  joint  demandants  in  a  real  action  as  tenants  in  common,  and 
where  a  verdict  against  both  has  been  properly  rendered  against  one  of 
them,  the  tenant  is  entitled  to  judgment  against  both;  for  where  the 
proof  of  title  of  either  is  defective,  the  action  must  fail  as  to  both,  unless 
the  writ  is  amended  by  striking  out  the  name  of  one  before  verdict;  and 
if  a  verdict  has  been  rendered  against  both,  under  erroneous  instructions 
as  to  the  title  of  one,  the  judgment  ought  not  to  conclude  that  one,  and 
he  may  therefore  have  the  verdict  set  aside  as  to  him,  in  order  that  ha 
may  become  nonsuit.  The  tenant  will  then  have  his  judgment  against 
both  demandants,  and  the  nonsuited  one  may  prosecute  his  right  by  a 
separate  suit. 

Writ  of  entry  in  behalf  of  Samuel  Chandler  and  John  E. 
Chandler  as  tenants  in  common,  by  their  guardian,  Weston 
Earle,  to  recover  a  tract  of  land  in  Dighton.  Plea,  nvl  du* 
matn,  with  an  averment  of  title  in  the  tenant.  The  land  was 
admitted  by  the  tenant  to  have  formerly  been  the  property  of 
the  demandants,  but  was  claimed  by  deed  from  John  E.  Chan- 
dler. It  appeared  that  the  consideration  paid  to  John  E.  for 
his  deed  had  not  been  returned  or  tendered  to  the  tenant  prior 
to  the  attempt  of  the  guardian  to  avoid  John  E.'s  deed.  In 
behalf  of  John  E.  it  was  contended  that,  although  the  tenant 
might  hold  title  as  against  Samuel,  yet  as  against  John  E. 
the  deed  made  by  him  while  a  minor  was  void  by  reason  of 
his  minority,  and  that  his  ratification  of  it  on  the  day  that 
he  became  of  age  was  of  no  effect,  by  reason  of  the  proceed- 
ings pending  in  relation  to  the  guardianship.  But  the  tenant 
contended  that  the  ratification  of  the  deed  by  John  E.  was 
not  the  making  of  a  contract  nor  a  sale  or  transfer  of  real 
estate,  within  the  meaning  of  the  General  Statutes  of  Massa* 
chusetts,  chapter  109,  section  10;  and  further,  that  the  payment 
or  tender  to  the  tenant  before  the  commencement  of  this  action 
of  the  consideration  paid  to  John  E.  was  necessary  to  enable 
him  to  recover;  and  also,  that  in  this  joint  action  no  recovery 
could  be  had  for  either  Samuel  or  John  E.  separately.  The 
judge  instructed  the  jury  that  under  the  pleadings  and  on 
the  evidence  John  E.  was  not  entitled  to  recover,  provided 
that  they  should  find  that  when  he  executed  the  deed  and 
the  r&tification  he  was  of  sound  mind.    A  verdict  was  there- 
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upon  returned  against  both  demandants,  and  John  E.,  by  his 
guardian,  alleged  exceptions.  Other  facts  are  stated  in  the 
opinion. 

E.  Ames  and  J,  H.  Dean,  for  the  demandants. 
G.  Marston  and  W.  H,  Fox,  for  the  tenant. 

By  Court,  Wells,  J.  These  exceptions  bring  up  the  in- 
structions under  which  the  right  of  John  E.  Chandler  to  re- 
cover certain  land  was  submitted  to  the  jury.  The  defense 
was  based  upon  a  conveyance  made  by  John  E.  Chandler 
while  a  minor,  and  ratified  by  him  after  he  became  of  age. 
No  question  is  made  but  that  he  is  completely  divested  of  his 
title,  unless  the  pendency  of  proceedings  against  him  as  a 
spendthrift  deprived  him  of  the  right  to  confirm  his  deed. 
These  proceedings  were  commenced,  and  a  copy  filed  in  the 
registry  of  deeds,  in  accordance  with  General  Statutes,  chapter 
109,  section  10,  before  he  became  of  age.  The  alleged  ratifica- 
tion was  made  after  an  appeal  from  the  decree  of  the  probate 
court  appointing  a  guardian  over  him  as  a  spendthrift.  Upon 
the  appeal,  a  guardian  was  subsequently  appointed  by  this 
court.  The  statute  above  referred  to  provides  that  **  if  a  guar- 
dian is  appointed  upon  such  complaint,  all  contracts,  except  for 
necessaries,  and  all  gifts,  sales,  or  transfers  of  real  or  personal 
estate,  made  by  the  spendthrift  after  such  filing  of  the  com- 
plaint and  order,  and  before  the  termination  of  the  guardian- 
ship, shall  be  void.'' 

Two  questions  are  presented:  1.  Whether  the  deed  of  a 
minor  may  be  avoided,  after  he  becomes  of  age,  by  a  guar- 
dian appointed  over  him  as  a  spendthrift;  2.  Whether  the 
ratification  of  a  deed,  voidable  only  on  the  ground  of  minor- 
ity, is  embraced  in  the  disabilities  created  by  the  statute. 

A  deed  obtained  by  undue  influence,  though  voidable  only 
by  the  party  wronged,  may  be  avoided  by  a  guardian  after- 
wards appointed:  Some%  v.  Skinner,  16  Mass.  348.  The  riglits 
of  the  ward  are  to  be  asserted  in  his  own  name;  but  upon  the 
appointment  of  a  guardian,  all  discretion  as  to  their  exercise 
is  taken  from  the  ward  and  thenceforward  intrusted  to  the 
guardian.  A  spendthrift  under  guardianship  cannot  even 
make  an  acknowledgment  that  will  take  his  debt  out  of  the 
statute  of  limitations.  But  his  guardian  may  bind  the  estate 
of  the  ward  by  such  an  acknowledgment:  Manson  v.  Feltanj 
13  Pick.  206-211.  This  is  not  denied  as  a  general  proposi- 
tion, but  it  is  contended  that  the  right  of  a  minor  to  avoid  or 
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affirm  his  deed  stands  upon  a  different  footing;  that  it  is  a 
personal  privilege  to  be  exercised  only  by  \\\v  minor  himself. 
The  case  of  Oliver  v.  Hoxidlet,  13  Mass.  237-240  [7  Am.  Dec. 
184],  is  cited  as  authority  to  the  point  that  the  guardian  of  a 
minor  cannot  avoid  his  deed  on  the  ground  of  minority.  If 
that  be  so,  it  must  be  for  the  reason  that  the  election,  whether 
to  avoid  or  affirm,  is  reserved  to  the  minor  until  he  shall  be 
of  age;  and  that  a  previous  determination  of  his  right  by  the 
guardian  would  be  inconsistent  with  such  a  privilege  in  the 
ward.  It  has,  indeed,  sometimes  been  held  that  the  minor 
himself  cannot  avoid  his  deed  until  he  is  of  age:  Bod  v.  Mix^ 
17  Wend.  119  [81  Am.  Dec.  285];  Roof  v.  Stafford,  7  Cow.  179; 
Zouch  V.  ParsonSj  3  Burr.  1808.  It  is  undoubtedly  true  that 
he  cannot  affirm  it  till  then.  But  it  is  at  least  questionable 
whether  he  can  be  deprived  of  the  right  to  re-enter  or  recover 
his  property  by  suit  while  his  minority  continues:  See  Edger- 
Urn  V.  Wol/y  6  Gray,  453;  Bingham  on  Infancy,  60-63;  1  Wash- 
bum  on  Real  Property,  306;  Reeve's  Domestic  Relations,  234. 
After  he  is  of  full  age,  if  unable  to  exercise  his  privilege,  by 
reason  of  mental  or  legal  incapacity,  it  seems  reasonable,  and 
consistent  with  the  nature  and  purpose  of  this  right,  that  it 
should  be  exercised  for  him,  and  in  his  name,  by  the  guardian 
who  may  have  charge  of  his  interests.  Otherwise  he  might 
be  remediless  for  most  serious  impositions,  as  he  can  do  no 
legally  valid  act  himself.  The  right  may  be  asserted  by  heirs; 
and  we  cannot  doubt  that  it  may  be,  also,  by  a  guardian  ap- 
pointed over  his  property  for  any  cause  for  which  adult  per- 
sons are  placed  under  guardianship. 

Upon  the  second  point,  it  is  urged  that  the  deed  of  a  minor 
may  be  confirmed  by  a  mere  waiver  of  the  right  to  avoid,  or 
by  implication  from  his  acts,  or  even  from  his  neglect  to  exer- 
cise the  light,  and  therefore  that  the  confirmation  of  a  deed, 
by  which  the  title  and  seisin  have  already  passed  to  the  gran- 
tees, is  not  a  contract,  nor  a  sale  or  transfer  of  real  estate, 
within  the  meaning  of  the  statute.  To  this  it  may  be  answered 
that  even  a  ratification  by  waiver,  or  implied  from  acts  or  from 
omission  to  avoid,  requires  in  the  party  whose  right  is  thus 
determined  a  mental  and  legal  capacity  to  exercise  the  right, 
and  to  bind  himself  by  such  act  or  omission  to  act.  But  the 
question  here  does  not  turn  upon  the  precise  designation  to  be 
given  to  the  confirmation  of  a  deed  in  the  modes  suggested. 
It  relates  to  positive  agreements  or  acts^  of  release  or  waiver, 
by  which  the  party  deprives  himself  and  those  representing 
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him  of  all  right  thereafter  to  avoid  the  deed  and  re-enter  upon 
the  estate.  Such  acts  are  certainly  in  the  nature  of  contract^ 
and  require  all  the  elements  of  a  contract  (except  a  new  con- 
sideration) to  give  them  effect 

It  appears  to  us  to  be  the  purpose  of  the  statute  that  the 
same  disabilities  which  rest  upon  the  ward  by  virtue  of  the 
guardianship,  when  adjudicated,  shall  be  imposed  upon  him 
from  the  time  of  filing  and  recording  the  complaint.  Notice 
is  thereby  given  to  the  world  that  all  dealings  with  him,  or 
attempts  to  acquire  property  or  rights  from  him,  will  be  liable 
to  be  defeated  by  any  decree  of  guardianship  which  may  fol- 
low such  complaint  It  is  competent  for  a  statute  thus  to 
make  an  adjudication  of  disability  relate  back  to  the  time  of 
the  commencement  of  proceedings. 

The  history  of  the  legislation  upon  this  subject  seems  to 
indicate  that  such  is  the  intent  of  the  statute  now  in  force. 
The  statutes  of  1783,  chapter  38,  provided  for  the  appointment 
and  duties  of  guardians  of  lunatics,  spendthrifts,  etc.  Section 
7,  which  applies  to  spendthrifts  only,  contains  this  clause: 
'^And  no  sale  or  bargain  of  any  real  or  personal  estate,  made 
by  such  person  or  persons,  after  the  appointment  of  guardian- 
ship as  aforesaid,  shall  be  held  valid  in  law."  The  statutes  of 
1818,  chapter  60,  relating  .to  spendthrifts,  provided  for  the  de- 
posit of  a  copy  of  the  complaint  and  order  of  notice  in  the 
registry  of  deeds,  and  contained  the  following  clause:  ''And  in 
case  a  guardian  shall  be  appointed  by  the  judge  of  probate  to 
the  person  complained  against,  all  and  every  gift,  bargain,  sale,. 
or  transfer  of  any  real  or  personal  estate,  made  by  such  per- 
son or  persons  after  the  filing  of  the  copy  of  said  complaint 
and  order  of  the  judge  of  probate  with  the  register  of  deeds^ 
shall  be  void  and  of  no  effect."  In  the  case  of  Smith  v.  Spoonery 
8  Pick.  229,  it  was  argued  by  counsel  that  as  this  language, 
creating  disabilities  from  the  time  of  filing  the  complaint  and 
order  of  notice,  was  substantially  the  same  as  that  in  the  stat- 
utes of  1783,  chapter  38,  section  7,  declaring  the  disabilitiut^ 
which  should  result  from  the  guardianship,  it  was  to  be  as 
extensively  applied,  so  as  to  make  invalid  a  note  given  after 
the  recording  of  the  complaint  and  before  the  decree. 

But  the  court,  although  recognizing  that ''  the  latter  statute 
merely  anticipates  the  period  when  the  acts  shall  become 
void,"  held  that  being  a  disabled  statute  it  must  be  construed 
BtricUy,  and  that  a  promissory  note  was ''  not  within  the  words 
eertainly,  and  we  think  not  within  the  spirit,"  of  the  provis 
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ton.  The  decision  was  in  1825.  Thereupon  the  statutes  of 
1826,  chapter  63,  were  passed,  enlarging  the  operation  of  the 
statutes  of  1818,  chapter  60,  by  adding,  "all  contracts  for 
Die  payment  of  money  or  the  sale  of  personal  or  real  es- 
tate "  to  the  acts  previously  made  void  by  that  statute.  In 
the  case  of  Manson  v.  Felton^  13  Pick.  206,  the  question  was, 
whether  a  spendthrift  while  under  guardianship  could  make 
41  valid  acknowledgment  of  his  debt  to  take  it  out  of  the  stat- 
ute of  limitations.  To  sustain  the  position  that  the  statutes 
•did  not  deprive  the  spendthrift  of  that  capacity,  the  plaintiff 
relied  upon  the  correspondence  between  the  terms  of  the  stat- 
utes of  1783,  chapter  88,  section  7,  and  the  statutes  of  1818, 
•chapter  60,  and  the  strict  construction  of  the  latter  statute 
adopted  in  Smith  v.  Spooner^  3  Pick.  229.  But  the  court,  ad- 
liering  to  the  decision  in  Smith  v.  SpooTier,  fsupra^  and  regard- 
ing the  disability  before  decree  as  a  '^  limited  incapacity  to 
make  conveyances  of  property,"  *'  declared  by  the  statutes  of 
1818,  chapter  60,"  held  that  the  disability  after  the  decree  of 
guardianship  was  complete,  and  rendered  void  any  contract 
of  the  ward,  and  any  act  or  admission  affecting  his  property 
or  pecuniary  interests.  This  decision  was  in  1832;  and  it  is 
noticeable  that  the  statutes  of  1826,  chapter  63,  seem  to  have 
•escaped  the  attention  of  both  court  and  counsel. 

Upon  the  revision  of  the  statutes  in  1836,  the  provision  was 
adopted  as  in  General  Statutes,  chapter  109,  section  10:  See 
Rev.  Stats.,  c.  79,  sec.  13.  Not  only  is  the  language  made 
broader  by  use  of  the  terms  "all  contracts  excepting  for  neces- 
caries,"  but  as  if  to  manifest  a  purpose  to  make  the  disability* 
before  and  after  the  decree  identical,  it  is  declared  to  be 
effective  to  defeat  all  such  contracts  and  conveyances  made 
**  after  such  filing  of  the  complaint  in  the  registry  of  deeds, 
and  before  the  termination  of  the  guardianship." 

Another  ground  relied  on  by  the  defendant  is,  that  the  deed 
cannot  be  avoided  without  a  return  of  the  consideration.  We 
-do  not  understand  that  such  a  condition  is  ever  attached  Vy 
the  right  of  a  minor  to  avoid  his  deed.  If  it  were  so,  the 
privilege  would  fail  to  protect  him  when  most  needed.  It  is 
to  guard  him  against  the  improvidence  which  is  incident  to  his 
immaturity  that  this  right  is  maintained:  Gibson  v.  Soper^  6 
Gray,  279-282  [G6  Am.  Dec.  414];  Boody  v.  McKenney,  23 
Me.  517.  If  the  minor,  when  avoiding  his  contract,  have  in 
liis  hands  any  of  its  fruits  specifically,  the  act  of  avoiding  the 
contract  by  which  he  acquired  such  property  will  divest  him 
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of  all  right  to  retain  the  same,  and  the  other  party  may  re* 
claim  it.     He  cannot  avoid  in  part  only,  but  must  make  the 
contract  wholly  void  if  at  all;  so  that  it  will  no  longer  protect 
him  in  the  retention  of  the  consideration:  Badger  v.  Phinneyy 
15  Mass.  859  [8  Am.  Dec.  105];  Bigelow  v,  Kinney,  8  Vt. 
358  [21  Am.  Dec.  589].    Or  if  he  retain  and  use  or  dispose 
of  such  property  after  becoming  of  age,  it  may  be  held  as  an 
affirmance  of  the  contract  by  which  he  acquired  it,  and  thus 
deprive  him  of  the  right  to  avoid:  Boy  den  v.  Boy  den,  9  Mt^t. 
519;  Robbina  v.  Eaton,  10  N.  H.  561.     But  if  the  considera- 
tion has  passed  from  his  hands,  either  wasted  or  expended  dur- 
ing his  minority,  he  is  not  thereby  to  be  deprived  of  his  right 
or  capacity  to  avoid  his  deed,  any  more  than  he  is  to  avoid 
his  executory  contracts.    And  the  adult  who  deals  with  him 
must  seek  the  return  of  the  consideration  paid  or  delivered  to 
the  minor  in  the  same  modes  and  with  the  same  chances  of 
loss  in  the  one  case  as  in  the  other:  Dana  v.  Steams,  3  Gush, 
372-376.    It  is  not  necessary,  in  order  to  give  effect  to  the  dis- 
affirmance of  the  deed  or  contract  of  a  minor,  that  the  other 
party  should  be  placed  in  statu  quo:  Tucker  v.  Moreland,  10 
Pet  65-74;  Shaw  v.  Boyd,  5  Serg.  A  R.  809  [9  Am.  Dec.  868]. 
Upon  the  case  as  stated  in  the  exceptions,  we  are  of  opin- 
ion that  the  attempt  of  John  E.  Chandler  to  ratify  his  deed 
was  ineffectual,  and  that  it  may  be  avoided  now  by  his  guar- 
dian without  the  previous  return,  or  the  offer  to  return,  the 
consideration  paid  therefor.     The  ruling  of  the  superior  court 
appears  to  have  been  otherwise,  and  therefore  these  exceptions 
must  be  sustained.     But  as  the  two  wards  are  joint  demand- 
ants in  the  suit,  as  tenants  in  common,  and  as  the  verdict  is 
properly  rendered  against  the  other  demandant,  the  tenant  is 
entitled  to  judgment  against  both.     This  seems  to  have  been 
the  early  construction  of  the  statutes  of  1785,  chapter  62,  sec- 
tion 3,  which  authorized  co-heirs  and  joint  tenants,  at  their 
election,  either  to  sever  or  to  join  in  real  actions:  Poor  v.  Roh- 
iiison,  10  Mass.  131;  Oxnard  v.  Proprietors  of  the  Kennebeck 
Purchase,  10  Id.  179.     The  change  by  the  statutes  of  1828, 
chapter  137,  section  3,  extending  this  right  to  all  tenants  in 
common  (Gen.  Stats.,  c.  134,  sec.  9),  does  not  seem  to  warrant 
a  different  rule  of  practice  in  this  respect.     If  the  right  of 
either  joint  demandant  to  recover  proves  defective,  the  action 
must  fail,  unless  the  writ  bo  amended  by  striking  out  such 
party  before  verdict. 
The  judgment  ought  not,  however,  to  conclude  the  right  of 
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John  E.  Chandler.  He  may,  thereforey  have  the  verdict  set 
aside  as  to  him,  in  order  that  he  may  become  nonsuit.  The 
tenant  will  then  have  his  judgment  against  both  demandants, 
and  John  E.  Chandler  will  be  at  liberty  to  prosecute  his  right 
by  a  separate  suit. 
Exceptions  sustained. 

As  TO  WHXTHKR  GUARDIAW  OV  MiNOR  CAN  DlBATFIRM  HIS  WaBB's  CoN* 

TBACTBy  see  note  to  Oliver  ▼.  ffoudlei,  7  Am.  Dec.  1«%. 

Neobbsixt  vor  Rn'URN  or  Coksidkration  when  Minor  Seeks  to  Avon> 
HIS  Dbid  or  Contract:  See  Crtwnger  v.  WeUli,  45  Am.  Deo.  565;  note  to 
lAUU  T.  Duneam^  64  Id.  763;  Prk€  v.  Furman,  65  Id.  Id4.  The  infant  mnst 
restore  consideration  if  he  has  it;  but  he  is  not  liable  for  a  faulnre  to  retiim  a 
consideration  which  he  has  wasted  during  infancy:  See  extended  note  to 
Manning  v.  Johmaon,  62  Id.  734-738;  Muatard  y.  Woiilford^g  HHrs,  76  Id.  209; 
Friee  v.  Fmrmant  66  Id.  194;  Kitchen  r.  Lee,  42  Id.  101;  Carr  ▼.  Clou^^  69  Id. 
845;  Fair  ▼.  Sumner,  36  Id.  327. 

Infakt,  after  €k>KiNo  OP  Age,  is  Dkprtved  or  Right  to  DiSAvnRii 
BIB  OoNTRAOT,  WHEN:  Oreakure  t.  Barrett,  17  Am.  Deo.  735;  Baadber  ▼.  BmA^ 
70  Id.  429;  note  to  Peieraon  v.  Laik,  69  Id.  443.  On  avoidance  of  infants* 
oontracts  generally,  see  extended  notes  to  OUver  v.  Houdlet,  7  Id.  136^  137; 
PhUOpe  V.  Cfreen,  13  Id.  131,  132. 

Intant's  Deed  is  DnsAFmiiiBD  bt  SuBssQusirr  Oonyetamob  of  Same 
Land  bt  Infant  after  attaining  his  majority:  Petereon  ▼.  Laik,  69  Am.  Dec 
441;  note  to  Touae  ▼.  Noramt,  51  Id.  183;  Muetard  ▼.  WohlfonTe  Heire,  76 
Id.  209,  not*  217;  but  an  infant's  deed  cannot  be  invalidated  by  his  subse- 
quent deed  to  another  person  until  after  he  arriyes  at  full  age:  ffarrod  ▼. 
Myers,  76  Id.  409. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  anr 
to  the  point  stated:  The  powers  of  guardians  to  make  an  election  on  behal/ 
of  their  wards  have  been  liberally  construed  in  Massachusetts,  when  others 
wise  the  wards  would  lose  important  rights:  Warjield  v.  Fid:,  136  Mass.  220 
Sales  of  chattels  by  or  to  an  infant  may  be  avoided  by  him  even  during  mi 
nority:  Bradford  v.  French,  110  Id.  366.     As  a  general  rule,  a  party  canno* 
rescind  a  contract  and  retain  the  consideration,  in  whole  or  in  part,  which 
he  has  received  under  ii;  and  it  makes  no  difference  in  respect  to  the  neces> 
sity  of  a  return  of  the  consideration  whether  the  subject-matter  of  the  con- 
tract be  real  or  personal  property.    He  must  put  the  other  party  t»  statu  quo 
and  this  rule  applies  as  well  to  a  rescission  on  the  ground  of  misrepreseutatioi. 
and  fraud  as  to  other  cases.     But  there  is  an  exception  to  this  rule  in  favor 
of  infants  and  those  who  are  under  some  form  of  disability;  so  that  where 
the  consideration  of  the  contract  has  been  wasted  or  lost  during  minority,  the 
infant  does  not  lose  his  right  to  avoid  it  without  restoration:  Brown  v.  J  fart- 
ford  Fire  Ins.  Co,,  117  Id.  480;  BasseU  v.  Brown,  105  Id.  559;  BarOeU  v.  Drake, 
100  Id.  176,  177;  Carpenter  v.  Carpenter,  45  Ind.  146.     And  the  infant  need 
not  offer  to  return  whatever  he  has  received  of  the  consideration  paid  on 
the  contract:   Walsh  v.  Young,  110  Mass.  399.    But  if  an  infant  purchases 
property,  and  after  he  becomes  of  age  retains  specifically  the  property,  and 
uses  or  disposes  of  it,  it  may  be  an  affirmance  of  the  contract  by  which  he  ao- 
quired  it,  and  deprive  him  of  the  right  to  avoid:  Tobey  v.  Wood,  123  Id.  89. 
The  successive  statutes  disabling  a  spendthrift  from  making  trmosfers  of  pro^ 
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ertjy  pending  iha  prooeedingB  for  tlie  appointnifliit  of  a  goacdiaii  ow  hiiii» 
liaTe  all  bean  treated  by  the  copreme  judicial  court  of  lleMeebniaUa  aa  da> 
rigned  to  create  a  nitniliar  disability,  daring  the  pendency  of  the  proceeding!, 
to  that  which  would  reenlt  by  yirtne  of  the  gnardianahip  when  adjudicated 
without  those  statatee:  Lfnch  v.  Dodge,  130  Id.  459.    In  a  writ  of  entry, 
the  demandant  most  recoyer  upon  the  strength  of  hb  own  title,  and  not  npon 
the  weakneaa  of  that  of  the  tenant;  not  merely  the  possession,  bat  the  titles 
is  in  issue,  and  he  can  recoyer  only  to  the  extent  to  which  he  proyes  title. 
A  tenant  in  oommon  may  bring  the  writ  without  joining  his  co-tenants,  but 
he  is  entitled  to  recoyer  only  the  andiyided  portion  to  which  he  proyes  a  suf- 
ficient title:  Btdrick  y.  TiUon,  141  Id.  96.    If  seyeral  demandants  join  in  a 
writ  of  entry,  and  some  of  them  fail  to  proye  their  title,  the  action  must  fail 
as  to  all,  unless  the  writ  is  amended  by  striking  out  the  names  of  those  who 
have  not  proyed  their  title:  KtUey  y.  Menu,  135  Id.  235.    The  principal  case 
WIS  cited  generally  in  NoU  v.  Sampson  Mfg,  Co,,  142  Id.  460. 


Commonwealth  v.  Thaohbb. 

[97  Massachusetts,  688.] 

LoTTXRT  Ain>  LomcsT  Ticket.  —  A  scheme  called  a  "prize  concert,"  in 
which  the  prizes  consist  of  "gifts  in  greenbacks,'*  and  gifts  in  other 
kinds  of  property,  and  where  "eyery  other  ticket  draws  a  price,**  and 
one  half  of  all  the  tickets  represent  blanks,  constitutes  a  lottery;  and 
a  ticket  therein  purporting  to  entitle  the  holder  to  a  prize  drawn  by  its 
corresponding  number  is  a  lottery  ticket. 

No  Other  Dsscriptiyb  AyEBMXNT  or  Lottiby  Ticxxt  is  NidsaiBT 
where  it  is  set  forth  by  copy  in  the  indictment. 

DlMUBRBR    AND    PlXA  OV   OcOLTT    ADMIT    TrUTH  OF  AlLBQATIORS  Ef  Iv* 

niCTMENT  that  defendsnt  had  in  his  possession  with  intent  to  sell,  "a 
certain  false  and  fictitiooa  lottery  ticket,"  or  "a  ticket  in  a  certain  fioti« 
tions  and  pretended  lottery,"  well  knowing,  etc. 

Indictment  under  the  statute  (see  Gten.  Stats.  1860,  c.  167, 
sec.  6),  containing  two  counts.  The  first  charged  that  the  de- 
fendant had  in  possession,  with  intent  to  sell,  ^^  a  certain  false 
and  fictitious  lottery  ticket,  well  knowing  the  same  to  be  false 
and  fictitious."  The  second  charged  that  he  had  in  posses- 
sion, with  intent  to  sell,  '^  a  ticket  in  a  certain  fictitious  and 
pretended  lottery,  well  knowing  the  same  to  be  fictitious  and 
pretended/'  Both  counts  were  alleged  to  be  difierent  descrip- 
tions of  the  same  act.  A  copy  of  the  ticket  was  set  forth. 
Defendant  demurred  to  the  indictment  as  insufficient  in  law. 
The  demurrer  was  overruled,  and  he  pleaded  guilty.  He  after- 
wards moved  in  arrest  of  judgment,  for  the  same  reason  al- 
leged in  the  demurrer.  This  motion  was  overruled,  and  he 
appealed.    The  character  of  the  ticket  appears  in  the  opinion. 
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W,  P.  Harding,  for  the  <lcfendaiit. 

C.  Allen,  attomey-generalj  for  the  commonwealth. 

By  Court,  Wells,  J.  The  ticket  being  set  forth  by  copy  in 
the  indictment,  no  other  descriptive  averments  are  necessary. 
It  purports  to  entitle  the  holder  to  whatever  prize  shall  be 
drawn  by  its  corresponding  number,  in  a  sclienie  called  a 
"prize  concert."  The  prizes  consist  of  "gifts  in  greenbacks,'* 
and  gifts  in  other  kinds  of  property.  One  half  of  all  the  tick- 
ets represent  blanks,  as  "every  other  ticket  draws  a  prize.'^ 
This  clearly  constitutes  a  lottery.  In  the  first  count  the  ticket, 
and  in  the  second  count  the  lottery,  is  alleged  to  be  "false  and 
fictitious."  The  demurrer  and  plea  of  guilty  admit  the  trutli 
of  this  allegation.  No  objection  was  taken  at  the  trial,  and 
none  is  now  open  to  the  defendant,  except  the  general  one  of 
insufficiency  of  the  indictment;  and  no  particular  defect  is 
pointed  out.  We  think  the  allegations  are  sufficient,  and  that 
tihe  appeal  should  be  dismissed. 


LoTTiRT,  Wbat  Govstitutis:  See  Staie  t.  Shoria,  90  Am.  Deo.  668;  Siaif 
▼.  Clark  66  Id.  723. 

IvDiOTMENT— Sbllivo  Lottxrt  Ticxrb:  See  Commomoealih  ▼.  OUlapie, 
10  Am.  Dec.  475. 

Citation  op  Pbdvcipal  Cass.  —  A  penon  oarried  on  a  game,  in  which  the 
public  were  invited  to  take  part,  described  aa  follows:  Any  one  wishing  t» 
play  chose  a  number,  and  paid  a  certain  sam  for  it;  and  the  conductor  of  the 
game  then  drew  an  envelope  from  a  box  full  of  them,  which  envelope  con- 
tained a  slip  with  many  numbers  upon  it.  If  the  number  chosen  was  found 
among  those  upon  the  slip,  the  person  who  chose  it  received  a  multiple  of  the 
sum  paid  by  him,  greater  or  less  according  to  the  odds  agreed  upon;  if  not, 
he  lost  what  he  had  paid:  held,  that  a  jury  would  be  warranted  in  finding 
that  the  game  was  a  lottery:  Camnumwealih  v.  Wrighi,  137  Mass.  251. 


Commonwealth  v.  Emigrant  Industrial  Sayinqs 

Bank. 

[96  MA88ACHU8BTT8,  12.] 

Altskation  of  Nukbxbs  upon  SBRixa  OP  Nbootiablb  Bonimi  or  Ooic- 
MONWBALTH  IS  Imkatxrial,  where  the  law  does  not  require  the  bonds 
to  be  numbered,  and  the  presence  or  absence  of  the  number  does  not 
affect  in  substanoe  or  form  the  written  contimot  or  the  proof  thereof. 

Immatirial  Alteration  op  Neootiabiji  Bonds  Patabu  to  "R**"**^ 
thouoh  Mads  with  Fractdulknt  Intki^t,  does  not  avoid  them  in  the 
hands  of  a  bona  JicU  holder,  for  value  without  notice,  whose  title  is  ao* 
quired  after  the  alteration. 
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Bill  of  interpleader  filed  by  the  attorney-general  against 
the  defendant,  in  order  to  determine  whether  certain  bonds  of 
the  commonwealth  had  not  been  rendered  void  as  against  the 
commonwealth  by  reason  of  an  alteration  thereof;  and  if  not, 
then  what  were  the  respective  rights  of  the  respondents  in  and 
to  the  same.  Case  reserved  for  determination  by  the  full 
court.     The  opinion  more  fully  states  the  case. 

S,  Bartlett  and  F,  BartletL  for  the  commonwealth. 

/.  6.  Abbottf  for  the  Emigrant  Industrial  Savings  Bank. 

By  Court,  Hoar,  J.  This  case  is  one  of  great  practical 
importance,  and  presents  a  question  of  much  interest  to  the 
owners  of  a  species  of  securities  in  which  very  large  amomits 
of  property  are  invested.  Both  parties  have  strong  claims  to 
the  consideration  of  the  court,  and  come  before  us  with  equities 
which  make  a  decision  against  either  painful.  We  have  in 
effect  to  decide  which  of  two  innocent  parties  shall  suffer  a 
considerable  loss;  and  their  rights  are  found  to  depend  upon 
ihe  application  of  principles  in  a  manner  which  may  lead  to 
very  important  consequences. 

Upon  the  evidence  reported,  we  have  no  difficulty  in  finding 
the  principal  facts  in  issue.  The  five  bonds  which  form  the 
subject  of  the  controversy  are  shown  by  satisfactory  proof  to 
be  the  same  which  were  stolen  from  Mr.  Houghton  in  May^ 
1863.  On  the  7th  of  November,  1863,  they  were  received  by 
the  Emigrant  Industrial  Savings  Bank  in  the  usual  course  of 
business,  for  a  valuable  consideration,  and  without  notice, 
express  or  implied,  of  any  defect  in  the  title  which  the  bank 
then  acquired,  and  without  any  reasonable  cause  to  question 
their  genuineness.  In  the  interval  of  time  between  these 
dates,  the  numbers  of  the  bonds  had  been  fraudulently  al- 
tered; by  whom,  it  does  not  appear;  but  the  natural  inference 
would  be  by  the  thief,  or  some  one  in  privity  with  him.  It 
is  suggested  in  argument,  on  behalf  of  Mr.  Houghton,  that 
there  is  reason  to  suppose  that  the  alteration  was  made  by 
the  broker  from  whom  the  bank  received  the  bonds.  The 
reasons  assigned  for  this  suggestion  are,  that  the  coupons  for 
intercMt  due  in  January,  1864,  have  never  been  presented  for 
payment,  and  are  not  accounted  for;  that  the  broker  disap- 
peared from  New  York,  and  it  is  not  known  what  has  become 
of  him;  that  he  paid  the  interest  on  his  loan,  for  which  the 
bonds  were  given  as  collateral,  up  to  December  31,  1863;  that 
it  is  probable  that  the  January  coupons  were  then  given  up  to 
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him,  as  the  comptroller  of  the  bank  has  no  doubt  that  tliey 
i^ere  attached  to  the  bonds  when  the  bank  received  them;  and 
that  this  would  lead  to  the  conclusion  that  the  broker,  learn- 
ing from  Mr.  Houghton's  advertisements  that  the  bonds  had 
been  stolen,  had  altered  the  numbers  to  enable  him  to  dispose 
of  them  in  the  market  without  suspicion,  and  was  afraid  to 
present  the  coupons  for  payment  for  fear  of  detection.  These 
are  certainly  suspicious  circumstances,  though  perhaps  they 
tend  as  strongly  to  prove  that  the  broker  was  privy  to  the 
theft.  The  only  importance  attached  to  them  is  this,  that 
they  might  t^nd  to  show  that  the  alteration  of  the  numbers  of 
the  bonds  was  made  by  a  lawful  owner  of  them;  and  that  the 
rule  in  relation  to  the  effect  of  such  alterations  might  be  dif- 
ferent from  that  which  would  be  applicable  if  they  had  been 
made  by  a  thief.  But  there  is  no  evidence  whatever  upon  the 
point  whether  the  broker's  possession  of  the  bonds  was  lawful 
or  otherwise.  If  he  had  honestly  acquired  a  perfect  title  to 
then^  it  can  hardly  be  presumed  that  instead  of  openly  assert- 
ing it  he  would  have  resorted  to  a  needless  and  dangerous 
fraud.  The  evidence,  therefore,  on  this  part  of  the  case  seems 
to  us  too  uncertain  and  imperfect  to  warrant  any  satisfactory 
conclusion. 

These  bonds  were  payable  to  the  holder  or  bearer,  and  were 
negotiable  instruments  which  would  pass  by  delivery.  The 
important  questions  which  we  have  to  decide  are:  1.  Is  the 
alteration  of  the  numbers  upon  the  bonds  a  material  altera- 
tion? 2.  If  not,  is  it  such  an  alteration  as,  if  made  with  a 
fraudulent  purpose,  will  discharge  the  contract  so  that  it  will 
be  invalid  in  the  hands  of  a  bona  fide  holder,  for  a  valuable 
consideration  without  notice,  whose  title  is  acquired  after  the 
alteration? 

The  statute  of  the  commonwealth  under  which  these  bonds 
were  issued  did  not  require  them  to  be  numbered:  Stats. 
1861,  c.  216.  The  alteration  of  the  numbers  upon  the  bonds 
did  not  in  any  particular  change  the  liability  of  the  obligor 
either  in  time,  place,  or  amount.  Neither  the  rights  or  in- 
terests, duties  or  obligations,  of  either  party  to  the  contract 
were  affected  by  it.  Indeed,  it  was  not  an  alteration  of  the 
written  contract  at  all:  Smith  v.  Crookerj  5  Mass.  540;  Whe^* 
lock  V.  Freeman,  18  Pick.  165  [23  Am.  Dec.  674];  Brotm  v. 
Ihnlhamj  18  Id.  172.  Even  under  the  strictness  of  criminal 
pleading,  where  a  bank  bill  is  set  forth  in  an  indictment  ao- 
to  its  tenor,  the  number  of  the  bill  need  not  be  Ml 
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forth,  and  its  omission  is  not  a  variance:  Commonwealth  v. 
Daileyy  1  Mass.  62  [2  Am.  Dec.  3];  Commonwealth  v.  Stevens^ 
1  Id.  203.  If  the  numbers  were  worn  or  torn  off  from  the 
paper,  it  is  evident  that  all  the  operative  words  of  the  com- 
plete contract  would  remain.  Nor  does  the  number  of  the 
bond  change  or  affect  the  legal  evidence  or  mode  of  proof  of 
the  contract  as  in  the  case  of  an  attesting  witness;  and  there 
is  therefore  no  analogy  to  the  cases  in  which  it  has  been  de- 
cided that  tlie  addition  of  the  signature  of  an  attesting  wit- 
ness was  a  material  alteration,  though  not  affecting  the  terms 
of  the  contract:  Homer  v.  Wallis,  11  Id.  309  [6  Am.  Dec.  169]; 
Adams  v.  Frye,  3  Met.  103. 

No  case  has  been  cited  in  which  such  an  alteration  has  ever 
been  held  to  be  material,  and  we  are  not  aware  that  any  can 
be  found. 

The  reasons  given  in  the  text-books  and  adjudged  cases  for 
the  rule  that  a  material  alteration  avoids  a  written  instrument 
are  two;  first,  that  no  man  shall  be  permitted,  on  grounds  of 
public  policy,  to  take  the  chance  of  committing  a  fraud  with- 
out running  any  risk  of  losing  by  the  event  when  it  is  detected; 
the  other,  that  the  identity  of  the  instrument  is  destroyed: 
Ma  filers  v.  Miller  y  4  Term  Rep.  829;  1  Greenl.  Ev.,  sec.  56t5. 
It  is  argued  that  the  number  of  the  bond  constitutes  a  part  of 
the  identity  of  the  instrument.  But  this  is  merely  an  ambigu* 
ous  use  of  the  word  'instrument."  It  is  a  part  of  the  identity 
of  the  paper,  but  not  of  the  contract,  any  more  than  any  de* 
vice,  picture,  or  impression  upon  it  would  be.  The  presence  or 
absence  of  the  number  does  not  change  the  written  contract  in 
substance  or  in  form,  nor  affect  the  proof  of  it.  The  purpose 
of  putting  it  on  the  bond  is  a  collateral  object,  convenient  to 
the  maker,  and  convenient  and  important  to  the  holder  as  a 
means  of  distinguishing  his  property,  but  not  affecting  his 
rights  against  the  maker  under  the  written  agreement.  We 
think  the  change  of  the  numbers  was  not  a  material  alteration 
of  the  bonds. 

The  remaining  question  involves  a  point  of  greater  difficulty. 
It  has  been  held  that  an  immaterial  alteration,  if  made  with. a 
fraudulent  intent,  will  avoid  a  written  instrument:  1  GreenL 
Ev.,  sec.  568;  2  Parsons  on  Notes  and  Bills,  572,  and  casef 
there  cited.  But  it  is  to  be  noticed  that  each  of  these  text- 
writers  gives  as  the  reason  of  the  rule  that  the  party  who  loses 
the  benefit  of  the  writing  has  willfully  and  wrongfully  de- 
stroyed the  identity  of  the  contract.     But  if  the  rule  is  not 
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thus  limited  in  its  application,  and  if  the  attempt  to  perpetrate 
a  fraud  may  be  justly  punished  by  a  loss  of  his  riprlit  to  enforce 
the  contract,  it  remains  to  be  considered  whether  the  incapacity 
to  sue  will  follow  the  instrument  into  the  hands  of  an  innocent 
holder,  who  has  taken  it  in  good  faith.  It  has  indeed  been 
decided  in  the  case  of  a  material  alteration  of  a  note  that  it 
becomes  invalid  even  in  the  hands  of  a  subsequent  indorsee 
for  value:  Wade  v.  Withington,  1  Allen,  661.  But  the  opinion 
in  that  case  was  put  upon  the  express  and  only  ground  that 
the  identity  of  the  contract  was  destroyed, — that  the  indorsee 
had  not  received  the  note  which  the  promisor  made.  We  do 
not  find  that  it  has  ever  been  held  that  even  a  fraudulent 
alteration  of  a  paper  upon  which  a  contract  is  written,  leaving 
the  language  of  the  contract  in  form  and  substance  unchanged, 
and  not  affecting  the  manner  of  its  legal  proof,  would  so  far 
affect  the  validity  of  the  contract  as  to  make  it  invalid  in  the 
hands  of  an  innocent  holder  wholly  ignorant  of  the  fraud. 
The  general  rule  is,  that  he  who  is  guilty  of  a  fraud  shall  not 
be  permitted  to  avail  himself  of  it.  If  the  rule  is  extended 
further,  and  if  on  grounds  of  public  policy  it  should  be  held 
that  one  who  claims  title  under  the  fraudulent  person  shall 
only  succeed  to  his  rights,  it  is  difficult  to  see  the  just  applica- 
tion of  the  principle  to  the  case  at  bar.  The  innocent  holder 
of  a  negotiable  security  payable  to  bearer  does  not  take  his 
title  from  that  of  any  previous  holder,  but  under  the  original 
contract  of  the  promisor,  as  construed  by  the  law.  The  thief 
who  stole  these  bonds  had  no  title  to  them  whatever.  The  in- 
nocent holder  does  not  claim  under  him,  in  form  or  substance. 
The  promisor  may  have  parted  with  them  without  considera- 
tion, but  that  makes  no  difference.  The  promise  to  pay  to  the 
bearer  or  holder  attaches  to  the  possession  for  value  without 
notice  of  the  unaltered  contract. 

The  numbers  placed  upon  these  bonds  gave  to  the  common- 
wealth means  of  checking  or  detecting  an  over-issue  of  them, 
perhaps  some  security  against  forgery,  and  the  means  of  tracing 
the  particular  instrument  through  successive  changes  of  owner- 
ship. To  the  owners  of  the  bonds  after  they  were  issued  they 
afforded  the  means  of  identifying  their  property.  But  this 
might  have  been  done  by  a  private  mark  upon  the  back  of  the 
paper,  or  by  the  stamping  of  the  owner's  name  upon  it.  We 
cannot  think  that  the  fraudulent  removal  of  such  a  mark  of 
identification  could  affect  the  rights  of  parties  not  privy  to  the 
fraud,  nor  affected  with  notice  of  it.    The  case  is  wholly  dif- 
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ferent  from  those  cited  in  argument,  of  securities  tainted  with 
usury,  and  the  like,  where  a  statute  makes  the  contract  void, 
into  whosesoever  hands  it  may  come.  Here  is  no  statute  im- 
pediment. Nor  is  the  holder  met  with  the  dif&culty  that, 
though  without  his  own  fault,  he  has  failed  to  receive  the  con- 
tract which  the  promisor  made.  He  is  innocent  of  any  fraud; 
he  has  the  contract,  unchanged  in  form,  and  with  nothing 
added  or  taken  away  which  aifects  its  obligation  or  proof.  It 
is  a  question  of  the  policy  of  the  law,  which  discountenances 
fraud,  but  seeks  to  inflict  the  penalty  for  it  only  on  the  fraud- 
ulent; and  which  protects  the  free  circulation  of  negotiable 
paper. 

In  the  courts  of  New  York,  it  has  recently  been  held  that 
the  fraudulent  alteration  of  the  numbers  of  stolen  bonds  would 
not  invalidate  the  title  of  a  subsequent  innocent  holder:  Smith 
V.  Illinois  Central  R.  K.  Co.^  superior  court  of  the  city  of  New 
York,  March  term,  1865;  Birdsall  v.  Russell,  29  N.  Y.  239. 

We  are  all  of  opinion  that  the  Emigrant  Industrial  Savings 
Bank  has  established  its  title  to  the  bonds  in  question  against 
the  commonwealth,  and  is  entitled  to  a  decree  accordingly. 


Alteration  op  Note,  Effect  of:  Leiois  v.  Sdienck,  90  Am.  Dec.  631; 
Fay  V.  SmU/tt  79  Id.  752,  and  note  754;  Ames  v,  Colbum,  71  Id.  723,  and  note 
724. 

Materia!.  Alteration  of  WRrrrEN  Contract,  without  consent  of  par- 
ties, dischargee  them  from  liability:  Brownell  v.  Winnie,  86  Am.  Dec.  314, 
and  caees  collected  in  note  318;  bat  an  immaterial  alteration  of  a  written 
contract  does  not  affect  it:  Reed  v.  Jioark,  65  Id.  127;  StrtUhera  v.  Kendall, 
80  Id.  610. 

Alteration  of  Written  Instrument  Immaterial,  when:  Vogle  v.  /iVj)- 
per,  85  Am.  Dec.  298,  and  see  note  301;  Lazier  ▼.  WetteoU,  82  Id.  404. 

Material  Alteration  Defined:  Eeed  v.  Roark,  65  Am.  Dec  127»  and 
note  128. 

Material  Alteration  of  Negotiable  Instrument  invalidates  it  in 
the  h^ds  of  an  innocent  holder:  Trigg  v.  Taylai%  72  Am.  Dec.  2G3. 

The  principal  case  is  cited' to  the  point  that  an  alteration  of  a  contract 
which  will  avoid  it  must  be  such  that  the  identity  of  the  contract  is  do- 
stroyctl,  in  Cambridge  Sav,  Bank  v.  Hyde,  131  Mass.  78;  Vose  v.  Dolan,  lOS 
IiL  158;  and  to  the  point  that  coupons  of  government  bonds  are  not  to  be 
considered  as  goods,  but  as  representatives  of  money,  and  subject  to  the 
same  rules  as  bank  bills  or  other  negotiable  instruments  payable  in  money  te 
bearer,  in  Spooner  t.  Holmut  102  Id.  607. 


132  Nichols  v.  City  of  Boston.  [Masa 

Nichols  v.  City  op  Boston. 

[86  MABSACHUBVns,  89.] 
EXCLUSITS   POSBBSSION  AND    UsB,   FOR    MORB   THAN    TWBNTT   TXABfl^  oC  ft 

dock  adjoining  a  wharf  extending  into  tide-water,  for  loading  and  un- 
loading vessels,  is  sufficient,  under  the  Massachusetts  statute,  to  estab- 
lish title  thereto  by  prescription  against  the  commonwealth. 
Partt  Who  Acqui&bs  Tftlb  to  Premises  ok  Which  Nuisakcx  Ezmn 
Becomes  Liable  to  other  persons  injured  by  the  oontinnanoa  of  tli* 
nuisance  after  due  notice  to  remove  it. 

KXOWLEDGE  BT  GrAITTEB  OF  LaND  OF  CONTINUAirCB  OF  NuiSAITCB  THBRHOHy 

WHEN  He  Acquired  Title,  is  not  shown  by  the  fact  that  he  had  knowl- 
edge of  a  judgment  against  his  grantor  for  a  like  nuisance  eTisting  thereon 
the  year  previous  to  the  conveyance. 
Notice  of  Nuisance  on  Land  Belonoino  to  Crnr,  and  Request  to  Re- 
move It,  Given  to  Citt  Clerk  onlt,  is  insufficient  to  affect  the  dtj^ 
but  is  sufficient  if  given  to  the  mayor. 

Tort  for  obstructing  the  plaintiff's  dock,  and  depriving  him 
of  the  use  of  his  wharf.  Case  submitted  to  the  full  court  upon 
an  agreed  statement  of  facts  sufficiently  set  out  in  the  opinion* 

A,  A.  Ranney  and  0,  W.  Park^  for  the  plaintiff. 

0,  H.  HiUj  for  the  defendant. 

By  Court,  Gray,  J.  The  plaintiff  is  the  lessee  of  a  wharf 
in  Boston,  known  as  Lincoln's  Wharf,  and  of  a  dock  or  berth 
for  vessels  by  the  side  thereof,  which  lies  below  the  original 
line  of  low-water  mark;  and  the  first  question  in  the  case  i8| 
whether  he  has  proved  such  a  title  to  this  dock  as  to  entitle 
him  to  maintain  an  action  for  obstructing  the  access  of  vessels 
to  it. 

It  appears  by  the  plan  and  evidence  introduced  at  the  trial, 
and  the  facts  agreed  by  the  parties,  that  the  dock  is  about 
130  feet  long  by  30  feet  wide,  open  only  at  the  easterly  end 
towards  the  channel,  bounded  on  the  southerly  side  and  the 
westerly  end  by  the  wharf,  and  on  the  northerly  side,  aince 
1853,  by  a  row  of  piles  constituting  the  slip  of  the  ferry  of  the 
People's  Ferry  Company,  and  before  that  time  by  a  narrow 
platform  built  before  1830  on  piles  standing  on  the  same  line 
and  used  by  the  superintendent  of  the  Boston  Marine  Railway 
Company  to  walk  out  and  stand  upon  while  giving  directions 
about  bringing  vessels  into  the  premises  of  that  company  to 
the  northwards,  on  which  they  had  erected  a  railway  for  the 
repair  of  sliips  and  vessels  under  the  authority  given  by  the 
statutes  of  1825,  chapter  68;  that  the  plaintiff's  dock  has  been 
used  by  him  and  his  lessors  for  more  than  forty  years  for  the 
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purpose  of  approaching  the  wharf  with  vessels,  and  loading 
and  unloading  them  there,  and  has  not  been  and  could  not  be 
used  for  any  other  purpose;  and  there  is  no  evidence  that  any 
other  person  has  ever  used  the  dock  or  had  occasion  to  use  it. 
These  facts  show  an  exclusive  possession  and  use  by  the  plain- 
tiff and  those  under  whom  he  claims,  and  would  be  sufficient 
to  prove  a  title  by  disseisin  as  against  a  private  proprietor: 
Rust  V.  Boston  Mill  Corporation^  6  Pick.  162,  171;  Wheeler  v. 
SUmSj  1  Cush.  315,  322. 

The  fact  that  the  soil  of  this  dock  was  covered  by  the  sea 
even  at  low  water,  and  therefore  once  the  property  of  the  com- 
monwealth, does  not  defeat  the  plaintiff's  right  to  maintain 
ibis  action.  By  the  common  law  of  England,  the  king  owned 
aU  lands  covered  by  tide-water,  and  all  ports,  harbors,  and 
arms  of  the  sea  within  the  realm;  holding  both  ihejiLs  priva- 
f«m,  or  private  property  in  the  soil,  which  he  might  grant  to 
a  subject,  and  the  jus  publicum^  or  prerogative  right  for  the 
common  use  and  benefit  of  all  his  subjects  for  the  purposes  of 
navigation  and  commerce,  which  could  not  be  granted  away 
to  the  injury  of  the  common  right  of  navigation  without  an 
act  of  Parliament;  but  it  might  be  determined  on  a  writ  of  ad 
quod  damnum  that  such  a  grant  would  cause  no  injury  to  any 
public  right:  Commonwealth  v.  Alger^  7  Cush.  82,  83,  90-94, 
and  authorities  cited;  Oann  v.  Free  Fishers  of  WhitstablSj  11 
H.  L.  Cas.  192.  A  royal  grant,  therefore,  would  not  of  itself 
protect  from  indictment  as  a  nuisance  a  wharf  which  en- 
croached upon  and  impaired  the  common  right  of  navigation. 
But  as  Lord  Hale  observes  in  his  treatise  De  Portibus  Maris, 
^  Nuisance  or  not  nuisance  is  a  question  of  fact.  It  is  not 
therefore  every  building  below  the  high-water  mark,  nor  every 
building  below  the  low-water  mark,  is  ipso  facto  in  law  a  nui- 
sance. For  that  would  destroy  all  the  keys  that  are  in  all 
the  ports  of  England.  For  they  are  all  built  below  the  high- 
water  mark;  for  otherwise  vessels  could  not  come  at  them  to 
unlade;  and  some  are  built  below  the  low-water  mark.  And 
it  would  be  impossible  for  the  king  to  license  the  building  of 
a  new  wharf  or  key,  whereof  there  are  a  thousand  instances, 
if  ipso  facto  it  were  a  common  nuisance,  because  it  straitens 
the  port,  for  the  king  cannot  license  a  common  nuisance": 
Hargrave's  Law  Tracts,  85.  And  even  by  the  law  of  England, 
by  which  no  time  ran  against  the  king,  a  sufficient  grant  of 
the  seashore  above  or  below  low-water  mark,  to  the  exclusion 
of  the  pubUo  right  of  navigation,  might  be  presumed  from 
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Jong,  continuous,  and  exclusive  occupation:  Chad  v.  TiUed^  5 
Moore,  185;  S.  C,  2  Brod.  &  B.  403;  King  v.  MoTUague,  4 
Barn.  &  C.  598;  S.  C,  6  Dowl.  &  R.  616;  3  Kent's  Com.,  6th 
ed.,  427;  Angell  on  Tide-waters,  c.  9;  Metcalf  on  Contracts, 
296.  The  claim  founded  on  royal  grant  and  immemorial 
usage,  which  was  disallowed  by  the  house  of  lords,  reversing 
the  judgments  of  the  common  bench  and  exchequer  chamber, 
in  Gann  v.  Free  Fishers  of  WhitstablCf  11  H.  L.  Cas.  192,  was 
of  a  toll  or  anchorage  on  every  vessel  anchoring  in  a  certain 
arm  of  the  sea  below  low- water  mal*k,  which  was  a  necessary 
part  of  the  right  of  navigation. 

The  commonwealth  of  Massachusetts  has  all  the  title  and 
rights,  public  and  private,  both  of  the  king  and  the  Parlia- 
ment of  England  in  every  part  of  the  seashore  of  the  com- 
monwealth which  has  not  vested  in  individuals  or  corporations 
under  the  colonial  ordinance  of  1647,  or  other  act  of  the  gov- 
ernment; and  the  legislature  may  grant  the  title  in  the  soil, 
or  the  right  to  build  wharves  thereon,  below  as  well  as  above 
low-water  mark:  Giliiian  v.  Philadelphia,  3  Wall.  726;  Fitch' 
burg  R.  R,  v.  Boston  and  Maine  R.  R.,  3  Cush.  87,  88;  Com* 
monwealth  v.  Alger,  7  Id.  53;  Comwonweallh  v.  Roxbury,  9 
'Gray,  451;  Attorney 'General  v.  Boston  Wharf  Co.,  12  Id.  553; 
Winnisivimet  Co.  v.  Wyman,  11  Allen,  432.  By  the  Revised 
Statutes  of  1836,  the  time  of  limitation  of  real  actions  by  the 
commonwealth  was  made  the  same  as  of  those  by  individuals, 
and  twenty  years*  exclusive  possession  barred  the  right  of  the 
commonwealth  to  maintain  an  action  for  the  recovery  of  flats: 
R.  S.,  c.  119,  sec.  12;  Piper  v.  Richardson,  9  Met.  157.  158; 
Gen.  Stats.,  c.  154,  sec.  12.  The  same  period  of  time  which 
is  fixed  by  the  statutes  of  limitation  gives  a  title  by  prescrip- 
tion or  adverse  possession,  and  warrants  the  presumption  of  a 
grant  which  is  not  produced:  Edson  v.  Munsell,  10  Allen,  557. 

The  statutes  of  1837,  chapter  229,  establishing  lines  in  Boston 
harbor  beyond  which  no  wharves  or  piers  should  be  extended 
into  the  tide-water  of  the  commonwealth,  and  prohibiting  the 
extension  without  leave  of  the  legislature  of  any  wharf  or  pier 
already  erected  within  such  lines  further  towards  them  than 
it  already  was  or  might  lawfully  have  been,  contains  no  ex- 
press grant  of  a  right  to  maintain  any  wharf  beyond  low- 
water  mark;  but  has  no  tendency  to  rebut  any  presumption 
of  a  title  by  prescription  or  grant  which  might  by  the  general 
principles  of  law  arise  from  continuous  and  exclusive  occupa* 
tion. 


Nov.  1867.]         Nichols  v.  City  or  Boston.  135 

The  plaintiff  had  therefore  acquired  a  title  to  this  dock, 
even  as  against  the  commonwealth,  before  the  passage  of  the 
statutes  of  1867,  chapter  275,  providing  that  the  statute  of  limi- 
tations should  not  apply  to  any  right  of  the  commonwealth 
below  high-water  mark;  and  may  maintain  an  action  against 
any  trespasser  thereon. 

The  obstruction  complained  of  was  occasioned  by  the  ferry* 
boats  pressing  against  the  line  of  piles  on  the  northerly  side 
of  the  plaintiff's  dock,  and  crowding  the  piles  over  towards 
his  wharf,  so  as  to  remain  in  that  position  and  obstruct  the 
entrance  of  the  dock.  On  the  4th  of  March,  1859,  while  the 
piles  stood  thus,  the  People's  Ferry  Company  (who  were  au- 
thorized by  their  charter  to  convey  to  the  city  of  Boston), 
made  a  warranty  deed  to  the  city  of  their  land  and  build- 
ings, and  the  rights,  easements,  privileges,  and  appurtenances 
thereto  belonging;  and  by  a  contemporaneous  agreement  with 
the  city  bound  themselves  to  maintain  and  run  the  ferry  for 
ten  years  *^  in  such  manner,  and  at  such  rates  of  toll,  and 
upon  such  terms  and  conditions,  as  the  board  of  aldermen  of 
the  said  city  of  Boston,  with  the  approval  of  the  mayor  thereof, 
shall  from  time  to  time  prescribe;  the  People's  Ferry  Com- 
pany having  the  use  of  the  property  and  estate  conveyed  "  as 
aforesaid,  "  so  far  as  it  may  be  needed  for  the  purpose,  without 
any  charge  or  payment  of  rent." 

By  accepting  the  deed,  and  claiming  under  it,  the  city  held 
and  asserted  a  title  to  the  premises  conveyed;  and  the  addi- 
tional agreement  did  not  make  the  ferry  company  tenants 
thereof,  or  give  them  any  estate. in  or  occupation  of  the  same, 
except  as  the  agents  of  the  city  and  subject  to  its  control: 
Kirby  v.  BoyUton  Market,  14  Gray,  249  [74  Am.  Dec.  682]. 
The  city  therefore  stood  in  the  position  of  a  party  who  ac- 
quires title  to  land  on  which  a  nuisance  exists,  and  who 
becomes  liable  to  other  persons  injured  by  its  continuance,  if 
he  suffers  it  to  continue  after  notice  of  its  existence  and  a 
request  to  remove  it:  McDonough  v.  Oilman,  3  Allen,  264  [80 
Am.  Dec.  72]. 

The  judgment  obtained  by  the  plaintiff  against  the  ferry 
company  for  a  like  nuisance  existing  in  1858,  although  actu- 
ally kno?m  to  the  city  when  it  acquired  its  title  the  next  year, 
had  no  tendency  to  show  knowledge  in  the  city  that  the  nui- 
sance continued  to  exist.  The  notice  given  to  the  city  clerk, 
immediately  after  that  conveyance,  was  also  insufficient  to 
affect  the  city,  because  the  clerk  is  but  a  recording  officer, 
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unauthorized  to  receive  or  to  act  upon  any  such  notice.  But 
the  mayor  is  by  the  city  charter  the  chief  executive  officer  of 
the  corporation,  whose  duty  it  is  to  be  vigilant  and  active  at 
all  times  in  causing  the  laws  for  the  government  of  the  city 
to  be  duly  executed,  to  inspect  the  conduct  of  all  subordinate 
officers,  and  cause  all  negligence  and  violation  of  duty  to  be 
punished,  and  who  has  the  power  to  summon  meetings  of  the 
board  of  aldermen  and  of  the  common  council  at  any  time: 
Stats.  1854,  c.  448,  sec.  46.  The  notice  to  the  mayor,  on  the 
Ist  of  January,  1864,  of  the  existence  of  the  obstruction,  and 
request  to  remove  it,  was  therefore  sufficient  to  bind  the  city, 
and  to  make  the  city  liable  for  its  continuance  from  that  time 
until  it  was  removed  in  July,  1865. 
Judgment  for  the  plaintiff  accordingly. 


TwsKTT  TsABs'  UNnvTiBBUTTiD  UsBB  OF  Easemxst  18  prima  facie  evi- 
dence of  right  to  use  each  easement:  HieaU  t.  MorrUf  78  Am.  Dec.  280^  and 
cases  collected  in  note  286. 

Ttflx  bt  Prbsobiftioh,  What  must  bb  Showk  to  Subtaih:  Rhodm 
Y.  Whitehead,  84  Am.  Dec  631. 

Statutb  of  Limitatioms  dobb  not  Rtnr  AOAnrsr  SoTBBBiav  Poweb  in 
the  absence  of  express  words  to  that  efieet:  Cmchmad  t.  Fvrtl  PreAfteriam 
Church,  82  Am.  Dec  718;  and  see  Moody  t.  Fleming,  48  Id.  210;  Hoey  ▼. 
Fttrman,  44  Id.  129;  United  Statee  t.  WhUe,  37  Id.  374;  SmithT,  De  la  Qarm, 
65  Id.  147. 

Gbahtbb  of  Pbbmisbs  on  Whioh  thbbb  m  NmsANOB  mat  bb  Held 
LiABLB  for  its  continiiance:  PUMntry  r.  Moore,  60  Am.  Dec  91,  and 
collected  in  note  94;  CrommeUn  t.  CojDe,  68  Id.  120;  but  not  until  npon 
quest  he  refuses  to  remove  the  nuisance:  JSattman  ▼•  Amoekeag  Mfg.  Cb.,  82 
Id.  201. 

Thb  PRiNdPAL  CASE  IB  GrTED  as  follows,  and  to  the  points  stated:  An 
action  lies  against  a  grantee,  who,  after  notice  to  remove  it,  maintains  a  nui- 
sance erected  by  his  grantor:  FowU  v.  Nem  Hanen  etc,  Co,,  107  Mass.  355; 
Brown  Paper  Co,  ▼.  Dean,  123  Id.  269.  A  city  or  town  cannot  be  held  liable 
for  damages  occasioned  by  a  defect  in  a  highway,  unless  some  proper  officer, 
whose  duty  it  is  to  attend  to  municipal  affairs,  has  received  reasonable  notice 
of  the  same:  Foster  v.  CUy  qf  Boston,  127  Id.  290.  In  a  suit  brought  by  the 
board  of  health  of  a  city  to  restrain  the  exercise  of  an  offensive  trade  or  em- 
ployment which  it  has  prohibited,  the  bill  may  properly  be  signed  by  tiie 
mayor:  City  qf  Taunton  v.  Taylor,  116  Id.  262.  Building  a  wharf  and  using 
the  flats  at  the  end  and  sides  of  it  to  lay  vessels,  for  the  purpose  of  loading 
and  unloading  them,  is  a  disseisin  of  the  flats  covered  by  the  wharf,  and  of 
the  flats  at  its  end  and  sides,  so  far  as  exclusively  used  by  such  vessels:  7h{fte 
V.  (Itarlestown,  117  Id.  402;  in  the  case  last  cited,  and  in  the  principal  case, 
the  flats  in  question  were  inclosed  by  permanent  structures  which  excluded 
the  public,  uid  are  so  distingmshed  in  Hittinger  v.  Eamee,  121  Id.  547;  and 
Me  JEToiibsff  V.  NewBeofford,  108  Id.  216,  citing  the  principal 
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Hawkesworth  v.  Thompson. 

[98  1CA8«ACHUBBTT8,  77.J 

IvjUBT  FROM  Overflow  Causbd  bt  Nxouosnt  Cohstbuctioh  of  Dkaix 
Leading  into  Common  Sxwkr,  Liabilitt  for.  —  The  plaintiff  And  th» 
defendant  were  abutters  on  a  paaaage-way,  through  which  ran  the  commoQ 
■ewer  used  by  such  abutters.  The  tide  ebbed  and  flowed  through  the 
•ewer,  and  the  plaintiff  for  more  than  twenty  years  had  used  it  for  the 
purpose  of  draining  his  cellar.  The  defendant^  in  attempting  to  lay  a 
drain  from  his  cellar  intc»  the  sewer,  opened  the  walls  of  the  latter,  and 
removed  the  earth  around  it,  and  replaced  the  earth  so  loosely  that  the 
water  escaped  from  the  sewer  through  the  opening  and  the  loose  earth 
into  the  plaintiff's  cellar,  and  injured  his  property.  Held,  that  the  de- 
fendant was  liable  for  the  injury  done,  although  his  acts  in  building  the 
drain  were  done  upon  his  own  land. 

Aonov  liiES  AGAINST  Two  JonrrLT  Who  Jointlt  SfTPKRnrntNnxD  work 
which  was  so  negligently  done,  on  the  land  of  one  of  them,  that  it  cansed 
injury  to  the  plaintiff,  although  one  rendered  his  seryioee  to  the  other 
gratuitously,  and  not  under  any  contract. 

ToBT.  The  plaintiffs,  Hawkesworth  and  others,  were  lessees 
of  a  warehouse  on  a  certain  street,  and  the  defendant  Thomp- 
son owned  another  warehouse  on  the  same  street.  This  action 
was  brought  against  Thompson  and  one  Mitchell,  as  Thomp- 
son's servant,  for  so  negligently  connecting  a  drain  from 
Thompson's  premises  with  a  common  sewer  running  through 
a  passage-way  in  the  rear  of  both  warehouses  as  to  cause  water 
to  flow  into  the  plaintiffs'  cellar,  and  injure  their  property. 
The  evidence  showed  that  the  defendant  Mitchell  did  not  con- 
tract to  lay  the  drain,  but  that  he  superintended  the  work  of 
the  laborers  who  did  lay  it,  at  the  request  of  Thompson's 
agent.  It  was  also  shown  that  part,  if  not  the  whole,  of  the 
water  that  did  the  damage  first  flowed  through  Thompson's 
cellar,  and  then  trickled  through  the  intervening  walls.  Other 
twdB  appear  in  the  opinion.  Judgment  for  the  plaintiffs,  and 
the  defendants  appealed. 

6.  S,  Hale,  for  the  plaintiffs. 

/.  6.  Abbott  and  B.  Dean,  for  defendant  Thompson 

W.  P.  Hardingy  for  defendant  Mitchell. 

By  Court,  Chapman,  J.  We  do  not  think  the  fact  that  the 
whole  of  the  land  upon  Fulton  Street  between  Cross  and  Rich- 
mond Streets,  including  the  premises  of  the  plaintiffs  and  the 
defendants,  was  originally  subject  to  the  ebb  and  flow  of  the 
tide,  is  material;  for  the  land  between  Fulton  Street  and  Com- 
mercial Street  was  filled  up,  and  the  foundation  walls  of  the 
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existing  buildings  were  built,  between  thirty  and  forty  years 
ago.  The  passage-way  in  the  rear  of  the  premises  was  then 
laid  out,  and  has  ever  since  been  used,  and  the  sewer  in  the 
middle  of  the  passage-way  from  Cross  Street  to  Richmond 
Street,  which  is  found  by  the  auditor  to  be  a  public  sewer, 
was  made  prior  to  1842.  After  this  lapse  of  time,  the  parties 
have  the  same  rights  in  respect  to  each  other  that  they  would 
have  had  if  the  tide  had  never  flowed  there  since  the  memory 
of  man.  The  sewer  was  constructed  in  pursuance  of  a  peti- 
tion and  agreement  made  by  certain  abutters,  including  those 
from  whom  the  parties  in  this  action  derived  their  respective 
titles,  and  filed  with  the  board  of  aldermen  of  the  city  of 
Boston,  and  it  is  stated  that,  if  the  city  would  continue  the 
sewer  to  the  .dock,  they  would  pay  the  expense  of  making  so 
much  of  it  as  passed  in  the  rear  of  their  several  estates. 

The  tide  ebbs  and  Sows  through  this  sewer,  which  is  of  wood, 
but  the  walls  of  the  sewer,  and  the  earth  which  was  packed 
around  it,  have  been  sufficient  to  prevent  the  escape  of  the 
tide-water  from  the  sewer  into  the  plaintiffs'  cellar,  and  ever 
since  1842,  or  an  earlier  date,  they  have  used  the  sewer  for 
the  purpose  of  draining  their  own  cellar  by  means  of  a  hollow 
log  and  hollow  plug,  so  arranged  as  to  prevent  the  refiux  of 
the  water  at  high  tide.  By  these  arrangements  and  this  use 
these  parties  have  acquired  certain  rights  in  the  sewer,  not 
only  as  a  means  of  drainage,  but  of  protection  against  the  in- 
flux upon  their  premises  of  the  water  which  flows  through  it. 
Each  of  them  has  an  adverse  right  as  against  the  others  to 
«njoy  it  as  a  sewer,  and  as  an  embankment  to  protect  him  from 
being  injured  by  the  water  that  flows  through  it,  whether  it 
be  tide-water  flowing  from  the  sea  or  fresh  water  flowing  to 
the  sea.  In  addition  to  this,  the  city  has  an  interest  in  it, 
which  it  holds  for  the  benefit  of  all  persons  who  have  a  right 
to  use  it  for  drainage,  or  whose  estates  may  be  afiected  by  it, 
as  well  as  for  the  public. 

The  acts  of  the  defendant  Thompson  which  are  complained 
of  were  done  in  attempting  to  lay  a  drain  from  his  cellar  into 
this  common  sewer.  He  opened  the  walls  of  the  sewer,  and 
removed  the  earth  around  it,  and  replaced  the  earth  so  loosely 
that  the  water  escaped  from  the  sewer  through  the  opening 
and  the  loose  earth  into  the  plaintifis'  cellar  and  injured  their 
property.  The  auditor  finds  that  this  was  in  consequence  of 
the  negligence  of  Thompson  and  his  servants.  It  is  not  ma« 
terial  whether  the  water  came  firom  the  sea  or  came  from 
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above,  or  whether  it  came  from  the  plaintiffB'  cellar  and  was 
prevented  by  the  high  tide  from  flowing  to  the  sea,  and  so 
tilled  the  sewer.  In  either  case  the  injury  was  occasioned  by 
the  negligence  of  the  defendants  in  opening  and  not  properly 
closing  this  common  embankment. 

The  fact  that  all  Thompson's  acts  were  done  upon  his  own 
land  is  not  material.  One  may  be  liable  to  his  neighbor  for 
acts  done  upon  his  own  land  which  occasion  an  injury  to  that 
neighbor. 

It  is  contended  that  Mitchell  is  not  liable  jointly  with 
Thompson.  But  the  auditor  finds  that  he  was  present  and 
superintended  the  work,  and  that  the  damage  to  the  plaintiffs 
was  caused  by  his  negligence  as  well  as  that  of  Thompson. 
Superintendence  implies  direction;  so  that  both  the  defend- 
ants must  be  regarded  as  having  directed  the  work  to  be  done. 
The  fact  that  Mitchell  rendered  his  services  gratuitously  is 
not  material.  The  injury  to  the  plaintifis  was  not  direct,  but 
consequential,  and  both  defendants  are  liable  on  the  same 
ground;  namely,  that  both  were  negligent  in  respect  to  direct- 
ing the  workmen.  Their  liability  does  not  rest  upon  different 
grounds,  as  in  the  case  of  Parsons  v.  Winchell,  5  Gush.  692 
[52  Am.  Dec.  745],  where  the  servant  was  liable  for  his  own 
act,  and  the  master  was  liable  because  he  had  negligently 
employed  a  careless  servant.  In  this  case  the  defendants  are 
jointly  liable. 

Judgment  for  the  plaintiffs. 

LiABUJTV  OF  Principal  ob  Mastzb  for  torts  of  agent  or  seryant:  Moir 
T.  Hopkins,  63  Am.  Dec.  312,  and  note  315;  Morehome  v.  Northrop,  89  Id. 
211;  Korah  ▼.  CUy  qf  Ottawa^  83  Id.  255. 

Person  Becomes  Joint  Tort-feasor  by  co-operating  in,  encouraging,  aid- 
ing, advising,  or  assenting  to  the  commission  of  a  wrongful  act:  lUchardaon  t. 
Emenon,  G2  Am.  Dec.  694,  and  note  696;  Banfidi  t.  Whippk,  87  Id.  618,  and 
«uea  collected  in  note  621. 

Application  of  Maxtm,  Sic  tUere  tuo  xU  aUenmn  non  Icedaa,  applied:  SUnton 
▼.  yew  York  CetO,  JL  R.  Co,,  88  Am.  Dec.  332;  Moody  v.  McCieiland,  84  Id. 
770. 

Both  or  Either  of  Tort-feasors  hat  be  Sued  bt  Injured  Partt  at 
Ilia  election:  Creed  ▼.  Hartmann,  86  Am.  Dea  341,  and  note  346. 

LiABiLmr  of  Munioipalitt  for  Daicages  from  Overflow  of  Sewebx 
Wallaee  y.  C%  q/  Muscatine,  61  Am.  Dec  131;  Perry  v.  Ciiyqf  Worcester, 
66  Id.  431,  and  note  435. 

Thb  principal  case  is  cited  to  the  point  that  the  fact  that  a  wrongfid  aot 
is  a  breach  of  a  contract  between  the  wrong-doer  and  one  person  does  nol 
exempt  him  from  the  responsibiUty  for  it  as  a  tort  to  a  third  person  injured 
thereby,  in  Osborne  t.  Morgan,  130  Mass.  104. 
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Stimson  v.  Coxxecticlt  River  Railroad  Company. 

fas  Massachusxtts,  8S.] 

Razlroab  Compamt  cannot  bb  Hbld  Liable,  either  to  Owner  or 
Agent,  on  its  ordinary  contract  to  carry  a  passenger,  for  losing  samples 
of  merchandise  delivered  into  its  charge  by  the  agent  of  the  owner  aa 
his  personal  baggage;  nor  in  tort,  except  for  gross  negligence. 

Mkrb  Failure  or  Railroad  Compant  to  Deliver  Bauoaue  ok  Pasaen- 
OEK  at  a  point  on  its  road  is  not  evidence  of  negligence  on  the  part  of  a 
connecting  railroad  which  sold  the  passenger  tickets  over  both  roads  to 
■ach  point,  and  checked  his  baggage  accordingly. 

Contract,  with  a  count  in  tort,  for  the  value  of  a  valise 
and  contents,  the  property  of  the  plaintiffs.  The  valise  and 
samples  of  merchandise  contained  in  it  were  intrusted  by  the 
plaintiffs  to  their  traveling  agent  to  sell  goods  by  sample. 
The  agent  bought  at  Northampton  from  the  defendant  cor- 
poration a  ticket  entitling  him  to  be  carried  to  Boston  over 
the  defendants'  road  and  two  connecting  lines.  He  delivered 
his  baggage,  including  the  valise  in  question,  to  the  baggage- 
master  at  Northampton,  and  received  checks  therefor,  at  the 
time  he  took  passage  on  the  defendants*  train.  On  arriving 
at  Boston,  he  presented  the  checks  for  his  baggage  at  the  depot 
of  the  last  line  over  which  he  traveled,  and  received  the  valises 
containing  his  clothing,  but  the  valise  in  question  could  not  be 
found  then  nor  since.  It  further  appeared  in  evidence  that 
the  agent  had  been  engaged  in  the  same  kind  of  business  for 
two  years,  and  during  that  time  had  frequently  passed  over 
the  defendants'  road  and  many  others.  The  plaintiffs  offered 
evidence  to  show  ''  that  it  was  a  general  custom  of  merchants 
or  their  agents  to  travel  and  sell  goods  by  samples,  and  to 
carry  with  them  valises  or  trunks  containing  samples,  and  re- 
ceive checks  therefor  in  the  same  manner  as  for  ordinary  bag- 
gage"; and  also  ''a  general  custom  of  railroads,  and  of  the 
defendant  corporation  in  particular,  to  receive  and  check  for 
the  same  in  the  same  manner  as  ordinary  baggage."  The 
judge  rejected  this  evidence,  and  ruled  that  the  defendants 
were  not  liable  in  contract  to  the  plaintiffs  for  the  loss,  and 
that  there  was  no  evidence  upon  which  the  jury  could  render 
a  verdict  for  the  latter  on  the  ground  of  gross  negligence.  A 
verdict  was  accordingly  directed  for  the  defendantS|  and  th« 
plaintiffs  alleged  exceptions. 

O.  S»  Lincoln,  for  the  plaintiffs. 
Am  A.  Bannejfy  for  the  defendants. 
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By  Court,  Hoar,  J.  The  defendants  had  no  contract  with 
the  plaintiffs.  Their  contract  was  with  Edwards,  the  plain- 
tiffs' agent;  and  it  was  a  strictly  personal  contract  for  his  safe 
transportation  over  the  railroads,  to  which  the  carriage  of 
suitable  personal  baggage  was  merely  incidental.  Edwards 
had  no  right  to  transport  merchandise  under  cover  of  his  per- 
sonal baggage;  much  less  could  he  take  merchandise  in  that 
manner  which  belonged  to  other  persons,  and  thereby  give 
them  the  rights  of  a  contracting  party  against  the  defendants: 
Jordan  v.  Fall  River  R.  R.  Co.,  5  Cush.  69  [51  Am.  Dec.  44]; 
CoKtiM  V.  Boston  and  Maine  R.  i2.,  10  Id.  506;  HawHns  v. 
Hoffman,  6  Hill,  586  [41  Am.  Dec.  767].  The  count  upon  a 
contract,  therefore,  cannot  be  supported. 

Upon  the  count  in  tort,  the  burden  of  proof  was  upon  the 
plaintiffs  to  show  the  gross  negligence  upon  which  their  cause 
of  action  depended.  The  party  charging  negligence  must 
prove  it;  and  no  evidence  of  it  was  offered.  The  failure  to 
deliver  the  valise  in  Boston  was  not  evidence  of  negligencoi 
because  there  was  nothing  to  show  that  this  failure  was  the 
consequence  of  anything  done  or  omitted  on  the  defendants' 
railroad. 

Exceptions  overruled. 

LlABUJlT  or   Ck>MMON    CaBRIBR   fOa   BAOGAOS  OV   PAmNOKRi    Poih  V. 

Bviffalo  tie.  U.  H.  Co,,  90  Am.  Deo.  73S,  and  oases  ooUeoted  in  note  740| 
Ukhox  T.  Nuutjaiuek  R,  R,  Co.,  84  Id.  143;  loss  of  baggage  on  one  of  two 
eonnectmg  lines:  BaiUmore  8Uam  Packet  Co.  v.  Smith,  87  Id.  575. 

Baooaob  Chbcks  as  Evidkncb  ov  Dkuysrt  ov  Baooaox  to  CABRnat 
Dawia  v.  Mkhiyan  Southern  R,  R.  Co.,  74  Am.  Dec.  151;  nUnoU  CenL  R,  B. 
Co.  T,  Copelaml,  76  Id.  749;  Jlicbox  t.  Naugatuck  B.  R.  Co.,  84  Id.  143. 

Railroad  Company  mat  Assume  RispoNSiBiLrrT  for  Safe  Transpor- 
TATiOM  or  Baogagr  beyond  the  limits  of  its  own  road:  Najac  v.  Boston  etc, 
R.  R.  Co.,  83  Am.  Dec.  686;  see  PenfuyhnaAa  B.  B,  Co.  t.  Schwanenbergert 
S4  Id.  490.. 

What  is  Baooaqx  to  Which  Passknokr  is  ENTrruED:  ffutchingt  v« 
We$tem  etc  R.  R.,ll  Am.  Dec  156,  and  extended  note  158;  merchandise  ia 
not:  Id.  160. 

The  principal  oasb  is  cmD  to  the  point  that  if  merchandise,  not  dis- 
ebsed,  is  included  in  a  passenger's  baggage,  the  railroad  corporation  is  not 
responsible  for  it  as  a  common  carrier,  in  BUtmantle  t.  FUchbmy  B.  B,,  127 
Mass.  324;  Aliing  ▼.  BotUm  etc  B.  B.  Co.,  126  Id.  130. 
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KiNOAiD  u  Eaton. 

[08  MA88ACHUSSTT8,  139.] 

DnooYSRT  OF  Abtiole  Voluntarilt  Laid  dowv  bt  Owner  within  a  Uask- 
ing-honse,  and  upon  a  desk  prorided  for  the  use  of  such  persons  having 
bnsiness  there,  is  not  the  finding  of  a  lost  article,  entitling  the  person 
discovering  it  to  a  reward  offered  to  the  finder. 

Contract  for  the  recovery  of  a  reward  offered  by  the  de- 
fendant in  the  following  terms:  "One  hundred  and  ten  dol- 
lars reward.  Lost,  a  pocket-book  containing  papers  valuable 
only  to  the  owner.  The  finder  can  have  the  above  reward  by 
returning  book  and  contents  to  the  Transcript  oflSce,"  being 
the  oflSce  of  a  newspaper  published  in  Boston.  The  evidence 
on  the  trial  in  substance  was,  that  the  defendant  made  a  de- 
posit in  the  Merchants'  Bank  in  the  city  of  Boston,  and  passed 
out  of  the  banking-room  as  the  plaintiff  went  in  to  deposit 
money  for  his  employers,  and  no  person  other  than  the  bank 
officers  was  in  the  room  at  the  time.  The  plaintiff  made  his 
deposit,  and  on  leaving  the  room  saw  and  took  possession  of  a 
pocket-book  which  was  l3ang  on  a  desk  standing  outside  the 
counters  used  by  the  tellers,  and  provided  for  the  convenience 
of  the  bank's  customers.  Supposing  it  to  be  the  property  of 
the  man  who  had  passed  out,  he  endeavored  to  overtake  him, 
but  did  not  succeed.  He  then  took  it  to  the  office  of  his  em- 
ployers, and  it  was  found  to  be  marked  with  the  defendant's 
name,  and  to  contain  promissory  notes  and  other  papers  to  the 
amount  of  more  than  a  thousand  dollars.  The  plaintiff  as- 
certained the  defendant's  place  of  business,  and  called  there 
several  times  that  day  and  on  the  second  day  afterwards,  but 
could  not  find  the  defendant  there.  He  then  left  the  pocket- 
book  with  a  teller  in  the  Merchants'  Bank,  for  delivery  to 
whoever  should  inquire  for  it.  The  defendant  had  inquired 
for  it  there  an  hour  earlier,  and  about  the  time  the  advertise- 
ment above  set  out  was  first  published.  The  plaintiff  heard 
of  the  advertisement  soon  after  leaving  the  pocket-book  at  the 
bank,  and  immediately  went  to  the  Transcript  office,  where  he 
was  advised  to  take  it  to  the  defendant's  residence.  He  re- 
turned to  the  bank  and  was  told  that  no  one  had  inquired  for 
it,  and  the  teller  gave  it  to  him,  and  he  delivered  it  to  the  de- 
fendant at  his  residence,  and  demanded  the  offered  reward. 
The  defendant  produced  a  roll  of  bank  bills  and  told  the 
plaintiff  to  help  himself,  and  the  latter  replied  that  he  wanted 
only  the  reward.    The  defendant  then  said  that  he  "  had  n^ 
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business  to  have  kept  the  pocket-book,"  and  asked  if  ten  dol- 
lars would  satisfy  him.  To  which  the  plaintiff  replied  that 
it  would  not,  as  it  was  not  the  reward  advertised.  The  de- 
fendant then  said  that  he  "  supposed  some  thief  had  got  the 
pocket-book,  and  so  advertised  that  way."  The  plaintiff  ther> 
took  the  ten  dollars,  but  again  said  that  it  did  not  satisfy  hinu 
A  verdict  was  found  for  the  plaintiff  on  this  evidence,  in  ac- 
cordance with  the  judge's  instructions,  and  the  defendant 
alleged  exceptions. 

R.  CodmaUy  for  the  defendant. 
E.  M,  BigeloWj  for  the  plaintiff. 

By  Court,  Wells,  J.  Upon  the  facts  of  this  case  and  the 
authorities  cited  {MeAvoy  v.  Medinay  11  Allen,  548  [87  Am. 
Dec.  733];  Lawrence  v.  Staie^  1  Humph.  228  [34  Am.  Dec. 
644];  Wentworth  v.  Day,  3  Met  354  [37  Am.  Dec.  145]; 
Symmes  v.  FrazieVy  6  Mass.  845  [4  Am.  Dec.  142]),  the  plain- 
tiff did  not  come  into  possession  of  the  pocket-book  in  such 
manner  as  to  give  him  the  special  property  therein  which 
belongs  to  the  finder  of  an  article  lost  by  the  owner.  By  the 
terms  of  the  advertisement,  the  reward  could  be  earned  only 
by  the  return  of  the  pocket-book  by  one  who  had  entitled  him- 
self to  those  rights  by  finding.  To  discover  an  article  volun- 
tarily laid  down  by  the  owner  within  a  banking-house,  and 
upon  a  desk  provided  for  the  use  of  such  persons  having  busi- 
ness there,  is  not  the  finding  of  a  lost  article.  The  occui)ants 
of  the  banking-house,  and  not  the  plaintiff,  were  the  proper 
depositaries  of  an  article  so  left.  The  plaintiff  has  not  estab- 
lished a  legal  right  to  the  reward  according  to  the  terms  by 
which  it  was  offered,  and  therefore  cannot  retain  his  verdict. 

Exceptions  sustained. 

Property  Placed  nr  Particctlar  Place  and  Inadvertbntlt  Forootte:? 
BT  Owner  is  ooiutniotiyely  in  his  possession,  and  is  not  lost:  Lawrence  v. 
State,  34  Am.  Deo.  644;  and  see  Staie  v.  Homes,  67  Id.  269,  and  note  284. 

When  Owner  of  Property  is  in  Constructiye  Possession:  See  PrUcheu 
T.  Stale,  62  Am.  Dea  468. 

Proprietor  ov  Shop  jA  Entitled  to  Possession  of  Pocket-book  which 
has  been  accidentally  left  by  another  upon  a  table  there,  and  has  remained 
nnoalled  for,  as  against  a  stranger  who  first  sees  it  there.  Property  so  left  ia 
not  to  be  treated  as  other  lost  property,  so  as  to  entitle  the  finder  to  take  and 
bold  posiBssioa:  McAvoy  ▼.  Medina,  87  Am.  Deo.  733. 
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It  s  Woollt  wmnir  Discretiok  of  CJourt  to  Gkaitt  or  Dbkt  a  mo- 
tion made,  after  a  plaintiff  haa  put  in  his  evidence,  for  a  ruling  that, 
"  assnming  that  all  the  facts  offered  to  be  proved  by  the  plaintiff  wera 
actoally  and  fully  proved,  the  plaintiff  was  not  entitled  to  recover,"  and 
no  exception  lies  to  its  decision* 

FxxDiito  BT  Jury  that  Dewkxdaxt  Acted  as  Prihgipal  nr  Salb  ov  Stock 
Ts  Warranted,  where,  in  reply  to  inquiries  of  the  plaintiff^  ^  ho  was 
about  to  buy,  he  said  that  he  could  "  let  him  have  some,"  or  *'  buy  him 
some,"  that  he  "  would  probably  get  it  at  a  dollar  and  a  half  per  share^" 
and  that  the  stock  "is  all  right**;  it  also  appearing  that  the  transfer  of 
the  certificate  to  the  plaintiff  was  signed  by  a  person  as  the  defendant's 
attorney,  and  that  the  money  was  paid  to  the  defendant. 

IimRUCTIONS    TO    JURT  —  FaLSE    AND     FRAUDULENT    RePRBSENTATIONjI. — 

The  plaintiff  bought  certain  pretended  shares  in  a  coix>oration  fraudu- 
lently organized,  induced  thereto  by  the  alleged  false  and  fraudulent 
representations  of  the  defendant  "that  said  corporation  was  all  rights 
and  would  immediately  prosecute  the  development  of  its  property,  and 
the  business  for  which  it  was  <»{aniEed.''  JETeU,  that  it  was  properly  lefl 
to  the  jury  to  interpret  these  statements,  in  connection  with  aU  the  cir- 
cumstances of  the  case. 
CiiowLEDaK  ON  Part  of  Plaimtiff  of  Condition  of  Ck>RPORATioir,  kM 
to  1)0  insufficient  ground,  in  the  particular  case,  for  setting  aside  a  ver- 
dict in  his  favor  rendered  in  an  action  brought  by  him  to  recover  moiiej 
obtained  by  false  and  fraodulent  representations  made  in  tho  sale  of 
stock. 

Action  of  contract  to  recover  money  received  to  the  plain- 
tiflf's  use,  alleged  to  have  been  paid  to  the  defendant,  in  con- 
sequence of  false  and  fraudulent  representations  made  by  hinu 
for  certain  pretended  shares  in  a  corporation  fraudulently  or^ 
ganized,  which  shares  the  plaintiff  afterwards  tendered  back. 
The  alleged  false  and  fraudulent  representations  were,  that 
'*  said  corporation  was  all  right,  and  would  immediately  prose* 
<;ute  the  development  of  its  property  in  Colorado,  and  the  busi* 
ness  for  which  it  was  organized,  and  that  said  shares  were  of 
great  value."  Other  facts  appear  in  the  head-note  and  opin* 
ton.  Verdict  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

C  B.  Ooodrich  and  T,  H.  SweeiseVf  for  the  defendant. 

r.  M.  HayeSy  for  the  plaintiff. 

By  Court,  Chapman,  J.  After  the  plaintiff's  testimony  was 
put  in,  the  defendant's  counsel  requested  the  court  to  role 
that,  assuming  that  all  the  facts  offered  to  be  proved  by  the 
plaintiff  were  actually  and  fully  proved,  the  plaintiff  was  not 
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entitled  to  recover,  and  the  case  should  be  withdrawn  from 
the  jury,  and  a  verdict  directed  for  the  defendant.  This  mo* 
tion  was  denied,  and  the  defendant  excepts  to  the  decision. 
But  it  is  settled  that  it  is  a  matter  of  discretion  with  the  pre- 
siding  judge  whether  he  will  grant  or  deny  such  a  motion: 
Bassett  v.  Porter,  4  Cush.  487;  McOregory  v.  Prescoii^  5  Id.  67; 
Wentworih  v.  Leonard^  4  Id.  418.  No  exception  therefore  lies 
to  his  decision.  The  defendant  then  proceeded  to  oflTer  evi- 
dence in  the  case;  and  by  the  authority  of  the  cases  cited,  this 
was  a  waiver  of  his  motion. 

After  all  the  evidence  was  in,  the  defendant  renewed  his 
motion  that  the  jury  be  instructed  that  there  was  no  evidence 
of  false  and  fraudulent  representations  on  the  part  of  the  de- 
fendant. The  judge  declined  to  make  such  a  ruling,  and  the 
evidence  was  submitted  to  the  jury.  The  ruling  is  to  be  sus- 
tained if  there  was  any  evidence  sufficient  in  law  to  authorize 
the  jury  to  find  that  there  were  materially  false  and  fraudu- 
lent representations  on  the  part  of  the  defendant.  But  several 
points  were  argued  before  the  jury,  and  the  instructions  given 
to  them  by  the  presiding  judge  not  only  included  the  point 
above  stated,  but  embraced  the  general  principles  of  law  which 
are  applicable  to  cases  of  this  character.  These  instructions 
are  excepted  to. 

The  attention  of  the  jury  was  directed,  not  only  to  the  repre- 
sentations made  to  the  plaintiff  at  the  time  he  purchased  the 
stock,  and  the  condition  of  the  corporation  at  that  time,  but 
to  the  original  character  and  object  of  the  scheme. 

The  representations  proved  and  relied  upon  were:  "They 
are  going  right  to  work  upon  it.  It  is  all  right."  It  was 
properly  left  to  the  jury  to  interpret  these  statements.  In 
connection  with  the  circumstances  of  the  case,  and  the  rest  of 
the  conversation  between  the  parties,  they  would  be  authorized 
to  interpret  them  as  representations  that  the  company  had 
pecuniary  means  to  engage  in  the  business  of  mining  upon 
their  lands  in  Colorado,  and  had  made  arrangements  to  do  so 
immediately,  and  that  no  legal  obstacle  existed  to  the  prose- 
cution of  their  business-^r  the  transfer  of  stock  upon  their 
books. 

The  evidence  tended  to  show  that  the  actual  condition  of 
things  was  very  different  from  this.  The  company  was  or- 
ganized in  February,  1864,  and  the  defendant  was  one  of  the 
projectors.  The  capital  stock  was  fixed  at  five  hundred  thou- 
sand dollars,  and  the  par  value  of  the  shares  at  five  doUarSy 
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00  that  there  would  be  a  hundred  thousand  ahai^.  It  would 
be  legally  competent  to  the  jury  to  find  that  this  small  value 
of  the  shares  was  intended  rather  as  a  lure  to  certain  classes 
of  purchasers  of  shares  who  might  be  easily  imposed  upon, 
than  as  indicating  an  intention  to  prosecute  the  business  of 
mining.  No  money  was  paid  by  any  of  the  associates  to  con- 
stitute this  stock.  All  the  property  which  the  corporation 
had  was  certain  mining  lands  in  Colorado  which  were  con- 
veyed to  them  by  Coffin.  They  paid  him  no  money  for  them. 
They  fixed  the  price  at  a  hundred  and  twenty  thousand  dol- 
lars, and  gave  checks  for  that  amount.  But  they  had  no 
money  on  deposit  to  pay  these  checks;  and  the  jury  might 
believe  that  it  was  a  fictitious  arrangement,  for  the  checks 
were  immediately  given  up,  and  Coffin  accepted  in  their  stead 
thirty  thousand  shares  of  the  stock.  His  land  being  the  only 
capital  possessed  by  the  company,  these  shares  were  equiva- 
lent to  three  tenths  of  it;  subject,  however,  to  a  debt  of  ten 
thousand  five  hundred  dollars  due  to  the  defendant  for  money 
which  he  had  advanced.  If  they  valued  the  shares  at  the 
price  for  which  the  defendant  sold  to  the  plaintifi*,  Coffin's 
shares  would  be  worth  forty-five  thousand  dollars.  If  they 
were  valued  at  par,  they  would  be  worth  a  hundred  and  fifty 
thousand  dollars,  so  that  the  price  of  one  hundred  and  twenty 
thousand  dollars  was  merely  nominal.  The  value  of  the  land 
was  then  called  four  hundred  thousand  dollars,  and  twenty 
thousand  shares  were  reserved  to  be  sold  in  order  to  obtain  the 
other  one  hundred  thousand  dollars.  The  jury  might  believe 
that  they  never  expected  to  raise  such  a  sum  in  such  a  way; 
and  that  a  hundred  and  twenty  thousand  dollars  was,  to  the 
knowledge  of  all  of  them,  a  grossly  exaggerated  estimate  of 
the  value  of  the  land,  and  that  the  projectors  understood  that 
the  principal  value  of  their  stock  consisted  in  the  ingenious 
scheme  which  they  had  adopted  for  putting  the  shares  in  the 
market. 

While  they  were  in  possession  of  no  property  except  the 
land,  and  owed  the  defendant  ten  thousand  five  hundred  dol- 
lars, the  president,  treasurer,  and  three  directors,  of  whom  the 
defendant  was  one,  made  a  certificate  under  oath,  and  filed  ii 
with  the  treasurer  of  the  commonwealth  on  the  16th  of  March, 
1864,  in  compliance  with  the  requirements  of  General  Statutes, 
chapter  61,  section  8,  in  which  they  made  the  following  state- 
ment: ''The  amount  of  capital  stock  is  five  hundred  thousand 
doUars;  the  par  value  of  the  shares  is  five  dollars  per  share; 
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the  amonnt  jmid  in  is  four  hundred  thonsand  dollars."  The 
jury  might  believe  that  this  statement  as  to  the  amount  paid 
in  was  fiEilBe  and  fraudulent,  and  was  designed  to  defraud  the 
public. 

On  the  sixth  day  of  September,  1864,  an  injunction  was 
served  upon  the  company,  restraining  them  from  doing  any 
more  business  because  they  had  not  paid  a  tax  of  three  hun- 
dred dollars  which  had  been  assessed  upon  them  by  the  com- 
monwealth; and  this  injunction  has  never  been  removed. 
The  jury  would  be  authorized  to  take  this  fact  into  considera* 
tion  in  estimating  the  value  of  their  property,  and  deciding 
whether  their  scheme  was  bona  fide  or  fraudulent.  After  this, 
the  plaintiff  purchased  his  stock,  and  it  was  transferred  tcr 
him  on  November  29,  1864. 

The  jury  might  upon  this  evidence  believe  that  the  com- 
pany was  not  all  right,  but  that  it  could  not  legally  proceed 
to  do  any  business;  that  it  was  not  going  right  to  work,  and 
had  neither  the  means  nor  the  intention  to  do  so;  that  the 
original  scheme  was  fraudulent,  and  the  property  was  esti- 
mated at  a  grossly  fictitious  value,  and  that  the  defendant 
and  his  associates  had  been  guilty  of  false  swearing  in  their 
official  certificate  for  the  purpose  of  promoting  their  scheme. 
All  these  matters  were  properly  submitted  to  the  jury,  with 
instructions  sufficiently  full  and  appropriate.  It  may  be  well 
to  refer  to  some  of  the  cases  in  which  some  of  the  principles 
stated  by  the  learned  judge  have  been  discussed. 

In  Campbell  v.  Fleming^  1  Ad.  &  E.  40,  it  was  held  that  one 
who  was  induced  to  purchase  stock  in  a  mining  company  by 
fraudulent  representations  as  to  its  value  might  repudiate  the 
transaction,  if  he  would  do  so  as  soon  as  he  was  informed  of 
the  fraud. 

In  Duvergier  v.  FeUowSy  5  Bing.  248,  it  was  held  that  a  con- 
tract made  between  two  persons  who  were  engaged  in  getting 
up  an  illegal  and  fraudulent  enterprise,  and  made  for  the  pur- 
pose of  carrying  on  such  enterprise,  could  not  be  enforced  at 
law.  Chief  Justice  Best  says  of  the  case:  '*  It  is  manifest 
that  the  scheme  in  which  the  parties  to  this  action  were  en- 
gaged was  one  of  those  bubbles  by  which,  to  the  disgrace  of 
the  present  age,  a  few  projectors  have  obtained  the  money  of  a 
great  number  of  ignorant  and  credulous  persons,  to  the  ruin  of 
those  dupes  and  their  families,  and  by  which  a  passion  for 
gambling  has  been  excited  that  has  been  most  injurious  to 
oommerce  and  to  the  morals  of  the  people."    He  further  says 
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that  such  schemes  are  fraud-traps  and  injurious  to  the  publio 
welfare,  and  that  the  forming  of  them  is  indictable  at  com- 
mon law. 

These  remarks  are  applicable  to  many  transactions  that 
have  occurred  in  this  country,  and  if  the  jury  found  them 
applicable  to  this  case,  there  would  be  no  ground  to  say  that 
there  was  no  legal  evidence  to  sustain  such  finding.  The 
weight  of  the  evidence  is  not  now  before  the  court. 

The  case  of  Bagshato  v.  SeyrMmr^  4  Com.  6.,  N.  S.,  873,  was 
an  action  against  the  chairman  of  the  directors  of  an  Austra- 
lian gold-mining  company.  By  a  false  representation  as  to 
the  amount  of  money  which  they  had  paid  in,  they  procured 
the  committee  of  the  stock  exchange  to  place  the  stock  on 
their  list,  and  thus  give  it  character  and  credit.  The  plaintiff 
was  thereby  induced  to  buy  some  shares  of  one  Barclay  on  the 
stock  exchange.  It  was  held  by  the  common  bench  that  the 
defendant  was  liable  to  the  plaintiff  on  the  ground  of  this 
fraudulent  representation  made  to  the  directors  of  the  stock 
exchange.  The  case  was  carried  by  the  defendant  to  the 
house  of  lords,  and  there  abandoned.  The  doctrine  estab- 
lished in  the  case  was  that  all  the  associates  who  had  united 
in  the  fraudulent  representation  to  the  public  were  equally 
liable  to  a  purchaser  whom  they  had  thus  deceived  and  in- 
jured. 

In  Bedford  v.  Bagshaw^  4  Hurl.  &  N.  538,  the  court  of  ex- 
chequer held  the  same  doctrine  in  application  to  another  Aus- 
tralian gold-mining  company.  Pollock,  B.,  remarked:  "If  a 
director  of  a  company,  one  of  the  persons  who  puts  the  shares 
forth  into  the  world,  deliberately  adopts  a  scheme  of  falsehood 
and  fraud,  the  effect  of  which  is  that  parties  buy  the  shares 
in  consequence  of  the  falsehood,  I  should  feel  no  diflSculty  in 
saying  that  in  such  case  an  action  is  maintainable." 

In  Clarke  v.  Dickson^  6  Com.  B.,  N.  S.,  453,  where  there  was 
a  sale  of  shares  in  a  lead  and  copper  mining  company,  the 
directors  in  their  prospectus  made  a  representation  that  the 
property  had  been  purchased  at  a  certain  large  price,  when  in 
truth  it  had  been  purchased  by  one  of  the  directors  at  a  very 
insignificant  price.  It  was  held  that  a  purchaser  could  recover 
of  one  of  the  directors,  although  the  false  representations  were 
not  the  sole  inducement  to  him  to  purchase. 

In  Watson  v.  Earl  Charlemontj  12  Q.  B.  856,  all  the  judges 
concurred  in  holding  that  if  an  untrue  representation  appears 
to  be  the  act  of  the  body  of  directors,  and  it  is  fraudulently 
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made,  the  members  are  all  answerable  for  the  fraud;  also,  that 
if  an  untrue  statement  is  published  which  is  likely  to  induce 
a  party  to  enter  into  a  contract,  and  he  does  po,  the  person 
who  made  the  false  statement  is  bound,  independently  of  any 
proof  that  the  other  party  was  actually  induced  by  it  to  con- 
tract, and  that  prima  facie  it  will  be  taken  that  he  was  influ- 
enced by  it. 

In  Jarrett  y.  Kennedy^  6  Com.  B.  319,  there  had  been  a  fraud- 
ulent suppression  of  facts  by  a  majority  of  a  railway  commit- 
tee. It  was  held  that  the  plaintiff,  who  had  subscribed  for 
some  shares  and  paid  the  deposit  to  the  company,  might 
recover  it  back  from  one  of  the  committee  in  an  action  for 
money  had  and  received. 

In  the  light  of  these  cases,  it  is  apparent  that  the  represen- 
tations alleged  to  be  false  were  material,  and  that  there  was 
evidence  sufficient  in  law  to  authorize  the  jury  to  find  that 
they  were  false  and  fraudulent  in  material  particulars;  so  that 
the  court  cannot  set  aside  the  verdict  on  the  ground  that  in 
these  respects  there  is  no  evidence  sufficient  in  law  to  sup- 
port it. 

But  it  is  contended  that  the  defendant  contracted  with  the 
plaintiff  as  the  agent  of  other  persons,  and  that  there  is  no  evi- 
dence which  is  sufficient  in  law  to  authorize  a  verdict  against 
him  on  the  ground  that  he  was  the  principal. 

On  this  point,  the  plaintiff  testified  that  when  he  proposed 
to  buy  some  stock  the  defendant  answered,  "I  think  I  can  let 
you  have  some,*'  or  '^  can  buy  you  some,"  and  in  speaking  of 
the  price,  said  he  would  probably  get  it  at  a  dollar  and  a  half 
per  share.  He  also  said,  "  It  is  one  of  the  best  properties  iu 
Colorado.  It  is  very  valuable.  They  are  going  right  to  work 
upon  it.  It  is  all  right.  You  had  better  buy  some  of  the  stock 
and  get  your  friends  to  do  so."  The  jury  would  be  authorized 
to  consider  these  expressions  as  evidence  tending  to  show  a 
personal  interest  in  the  sale  rather  than  disinterested  friend- 
ship. They  might  also  consider  the  fact  that  the  defendant 
was  interested  to  get  back  the  sum  of  ten  thousand  five  hun- 
dred dollars  which  he  had  advanced,  rather  than  make  sales 
of  stock  for  the  benefit  of  his  associates.  It  appeared  also  in 
the  plaintiff's  evidence  that  the  transfer  of  the  certificate  to 
him  was  signed  by  Durham  as  the  defendant's  attorney,  and 
that  the  money  was  paid  by  him  to  the  defendant,  who  did  not 
profeBS  to  leceive  it  as  agent,  Durham  corroborating  him  by 
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stating  that  he  made  the  transfer  by  the  defendant's  direction 
and  as  his  attorney. 

This  testimony  is  sufficient  in  law  to  authorize  the  finding 
that  the  defendant  acted  as  principal  at  the  sale.  None  of  it 
tends  to  show  that  he  made  the  sale  as  the  agent  of  Sargent 
and  Pierce.  The  plaintiff  testifies  that  he  did  so,  and  paid 
the  money  to  them.  But  there  is  nothing  to  corroborate  this 
statement,  and  its  credibility  was  for  the  jury  to  decide  upon. 

It  is  also  contended  that  the  plaintiff  had  knowledge  of  the 
condition  of  the  company  to  such  an  extent  that  he  was  not 
deceived.  So  far  as  this  depends  on  the  statements  of  Poole, 
the  defendant,  the  jury  might  not  be  satisfied  with  them.  The 
plaintiff  admits  that  he  did  not  suppose  the  property  cost  the 
company  five  hundred  thousand  dollars.  But  they  did  not 
represent  that  it  cost  over  four  hundred  thousand  dollars.  He 
also  says  he  did  not  suppose  that  it  was  put  in  at  the  par  value 
of  the  shares.  It  was  never  represented  that  it  was  put  in  at 
that  price.  Poole  also  told  him  that  the  stock  would  be  a  dol- 
lar and  a  half  per  share.  But  that  is  a  mere  statement  of  the 
price  at  which  Poole  was  ready  to  sell  it,  or  at  which  he  could 
probably  get  it.  All  this  is  far  from  including  the  material 
facts  in  the  case. 

It  is  not  necessary  to  refer  to  all  the  details  of  the  instruc- 
tions given  to  the  jury.  It  is  sufficient  to  say  that  they  were  in 
conformity  with  the  decisions  above  referred  to,  and  with  the 
established  principles  of  law  as  recognized  both  in  England 
and  this  country. 

Exceptions  overruled. 

Decision  on  Matter  ov  Discretion  in  Lower  Goxtrt  is  not  revisablo 
on  error:  Riddle  v.  Oage,  75  Am.  Dec.  151,  and  note  153;  Seabury  t.  Siewarif 
68  Id.  254;  unless  there  has  been  a  flagrant  abuse  of  such  discretion:  Moodf 
▼.  Fleming,  48  Id.  210;  Winshw  v.  RaUroad  Co,,  77  Id.  519;  TumpUot  Road 
Co,  y,  Loomis,  88  Id.  311,  and  note  320. 

Person  Contractino  as  Agent  will  be  Personally  RssFONSiBLa 
when  at  the  time  of  contracting  he  does  not  disclose  the  fact  of  his  agency, 
but  treats  with  the  other  party  as  being  himself  the  principal:  Bic^ford  ▼• 
Fir9t  Nat,  Bank,  89  Am.  Dec.  436;  Hall  v.  Crandall,  89  Id.  64,  and  note  69. 

False  Representation,  Wuat  is:  Page  ▼.  Parker,  80  Am.  Dea  172,  and 
cases  collected  in  note  183;  Converse  v,  Btwnrkh,  90  Id.  330. 

Statement  False  in  Fact  Uttered  ior  Fraudulent  Purpose  which 
is  accomplished  has  the  whole  effect  of  fraud,  although  the  person  uttering 
the  statement  believed  it  to  be  trae:  Woodruff  t.  Oomer,  89  Am.  Deo.  477. 

The  princifal  case  la  cited  to  the  first  point  stated  in  the  tyllabu9,  la 
Wetherhee  ▼.  PoUer,  99  Mass.  360. 
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[96  KAMACBUSnTB,  1M.J 

Whkrb,  bt  Rbason  of  MispLAcrauirT  or  Switch  bt  Skrvakt  ov  Kail- 
ROAD  CoMPAM  T,  a  train  a  diverted  from  the  main  track  of  the  railroad 
to  a  side-track,  and  there  collides  with  other  cars,  and  imperils  passen- 
gers on  an  adjoining  platform,  it  is  competent  for  a  jury  to  find  that  the 
omission  to  replace  the  switch  was  culpable  negligence. 

QusanoN  whstuer  Passenokr  is  Bound  to  Wait  in  Station-housb  of 
Railroad  Ck>MPANT  until  Arrival  of  Train  at  a  platform  provided 
for  panning  to  trains,  or  may  cross  over  an  intervening  side-track  and 
stand  on  the  platform,  depends,  in  the  absence  of  directions  thereto, 
vpon  what  is  a  reasonably  safe  antl  prudent  course  for  him  to  pursue,  in 
determining  which  the  jury  may  consider  what  is  the  usage  of  passengers 
there,  and  whether  such  usage  ib  known  to  and  permitted  by  the  company. 

Vkbdict  in  Action  against  Railroad  Gompant  for  Injury  to  Passenger 
IS  Warranted,  where  the  passenger,  while  awaiting  a  train  in  a  proper 
place,  and  believing  that  she  was  in  danger  from  the  approach  of  the  train 
in  an  tmezpected  direction  by  reason  of  the  switch  being  misplaced  through 
oulpaUe  negligence  of  servants  of  the  company,  became  alarmed,  and  in 
mnning  away  to  escape  the  apprehended  peril,  tripped  over  the  rail  of 
the  track  on  which  she  was  running,  fell,  and  was  injured,  although  by 
fiuming  she  was  brought  into  a  more  perilous  position  than  she  was  in 
had  she  remained  where  she  was  standing. 

Action  of  tort  for  the  recovery  of  damages  for  injuries  by  a 
fall  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. The  injuries  for  which  the  action  was  brought  oc< 
curred  at  Wellesley  station,  on  the  defendant's  railroad,  at 
which  station  the  plaintiff  bought  a  ticket  for  transportation 
of  herself  from  there  to  Boston.  The  station-house  was  sep- 
arated by  a  side-track  from  a  platform  provided  for  passing  to 
trains,  and  the  company  had  established  no  regulations  or 
directions  as  to  when  and  how  passengers  should  enter  the 
train  for  Boston,  or  where  they  should  remain  while  waiting 
for  it.  It  appeared  from  the  testimonv  on  the  trial  that  after 
procuring  her  ticket,  the  plaintiff,  with  other  passengers,  crossed 
over  from  the  station-house  to  the  platform,  and  stood  there 
awaiting  the  arrival  of  the  train.  While  thus  standing,  the 
approaching  train  left  its  usual  and  safe  track,  by  reason  of 
the  displacement  of  a  switch  by  a  pervant  of  the  railroad  com- 
pany, and  ran  on  the  side-track  immediately  connected  with 
the  platform,  and  the  passenger;  on  the  platform  ran  off  in 
various  directions  in  great  exr  tement  and  confusion.  The 
plaintiff  ran  diagonally  acrosp  ^he  side-track,  and  in  doing  so 
tripped  over  the  rail  of  the  tr^vx,  fell,  and  received  the  injuries 
complained  of.    The  defew^  %iVb  answer  denied  that  the  plain- 
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tiff  was  under  the  defendant's  control  and  direction  while 
standing  on  the  platform,  and  alleged  ih;iu  ^x'inc;  there  in  a 
safe  position,  she  carelessly  left  it,  and  in  ruuiiiug  off  fell,  and 
that  any  injuries  resulting  thereby  were  due  to  her  own  negli- 
gence. Negligence  in  the  management  of  the  switch  was  also 
denied.  The  concluding  instructions  to  the  jury  were,  that  if 
"  the  plaintiff  met  with  an  injury  while  trying  to  escape  from 
a  real  and  not  imaginary  danger,  and  using  care  in  the  mode 
by  which  she  attempted  to  escape,  and  if  the  injury  would  not 
have  happened  but  for  the  defendant's  fault,  and  did  happen 
by  reason  of  it,  without  want  of  care  on  her  part  while  she  wa» 
on  the  track  or  directly  after  she  left  it,  and  before  she  was  out 
of  actual  danger,  then  she  might  recover,  although  the  imme- 
diate cause  of  the  injury  might  have  been  the  striking  of  her 
foot  on  the  rail  or  sleeper  while  running,  and  although  she 
would  not  have  been  hurt  if  she  had  remained  on  the  plat- 
form." Verdict  for  the  plaintiff^  and  the  defendant  alleged 
exceptions. 

O.  8.  HdUj  for  the  defendant. 
(?.  A.  Somerbyj  for  the  plaintiff. 

By  Court,  Bioelow,  C.  J.  We  are  of  opinion  that  the  in- 
structions in  this  case  were  well  adapted  to  the  facts  in  evi- 
dence, and  were  in  all  respects  sufficient  to  give  the  jury  an 
adequate  understanding  of  the  rights  and  duties  of  the  de- 
fendants. We  do  not  see  that  they  do  not,  in  all  essentia) 
particulars,  conform  to  the  principles  stated  with  great  accu- 
racy and  fullness  in  Warren  v.  FitcKburg  R.  R.  Co.j  8  Allen, 
227  [86  Am.  Dec.  700]. 

The  evidence  was  sufficient  to  warrant  a  jury  in  finding, — 
1.  That  the  plaintiff  seasonably,  and  without  undue  haste, 
passed  across  the  track  of  the  railroad,  and  took  a  proper 
position  on  the  platform  provided  by  the  defendants  for  pas- 
sengers who  were  about  to  take  the  train  that  was  approach- 
ing; 2.  That  while  standing  there  in  a  suitable  place,  where 
passengers  were  accustomed  to  be  in  order  to  enter  the  train, 
she  had  good  reason  to  believe  that  she  was  in  actual  peril  of 
injury  by  reason  of  the  approach  of  an  engine  in  an  unex- 
pected direction,  in  consequence  of  the  displacement  of  a 
switch;  3.  That  this  reasonable  apprehension  of  peril  and  in- 
jury was  adequate  and  sufficient  to  excite  alarm,  and  to  in* 
duce  the  plaintiff  to  make  efforts  to  escape  as  iB^^t^Jy  a* 
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possible;  4.  That  this  displacement  of  the  switch,  and  the 
consequent  approach  of  the  engine  in  such  manner  as  to  ex- 
cite alarm  and  apprehension  of  injury,  were  owing  to  the  cuU 
pable  negligence  of  the  servants  of  the  defendants;  and  5. 
That  this  negligence  was  the  efficient  cause  of  the  plaintiff's 
injuries. 
Exceptions  overruled. 

Deobxk  ov  Gars  avb  DnJOENCB  Requikxd  of  common  carrier  of  paaaen- 
gen:  Johnton  ▼.  Winona  etc  R,  R,  Co.,  88  Am.  Dec  83,  and  cases  collected  in 
note  88;  carrier  is  not  iusarer  of  safety  of  passengers,  but  is  liable  for  the 
vtmoet  care  and  diligence:  Sawyer  y,  HcumSbal  ttc  R,  R,  Co,,  90  Id.  382;  Dqfo 
T.  New  York  CenL  R.  R.  Co,,  88  Id.  418,  and  note  427.  In  an  action  against 
the  carrier  for  injury  to  a  passenger,  the  plaintiff  must  affirmatiyely  estab- 
lish negligence  on  the  part  of  the  defendant,  its  servants  or  agents,  and  free- 
dom from  negligence  on  his  own  part:  Id.;  Warrtn  ▼.  FUdiXmrg  R,  R,  Co.,  85 
Id  700;  but  that  contributory  negligence  is  a  matter  of  deiense,  see  Mil* 
wauket  etc  R.  R.  Co.  r.  Hunter,  78  Id.  699,  and  note  706. 

Passkrgibs  must  Takx  Nonoi  or  EsSisushid  Custom  or  Railboads, 
and  use  reasonable  care  to  avoid  accidents:  Southern  R.  R.  Co,  t.  Kendrick,  90 
Am.  Dec.  332,  and  cases  collected  in  note  343. 

Cabb  RxQunuED  or  Railroad  Compakt  towabim  Pubchasibs  or  Tickbt» 
while  waiting  for  train  at  station:  Warren  ▼.  FUehburg  R.  R.  Co.,  86  Am. 
Bee.  700.    Compare  Indiana  CenL  R,  R.  Co.  ▼.  Hudelson,  74  Id.  254. 

Pubcbasbb  of  Tickbt  xb  Bound  to  Comply  with  All  Kbasoiiablb 
Rules  and  Obdxbs  of  railroad  company  or  their  agents  as  much  when  going 
to  the  cars  from  the  station-house,  or  from  the  cars  to  a  place  of  safety 
beyond  the  railroad  track,  as  when  actually  on  board  the  train,  and  whilo 
the  transit  continues:   Warren  r.  FUehburg  R.  R.  Co.,  85  Am.  Dec  700. 

PsBSON  Holding  Tiokxt  about  to  Tau  Train,  right  of,  to  cross  side- 
track: Indiana  CenL  R.  H  Co.  r,  ffudeieon,  74  Am.  Dec.  254. 

Passxnoki  Standing  on  Platvobm  may  recover  for  injury  from  derail- 
ment when:'  Zemp  v.  Wibnington  etc,  JL  R.  Co.,  M  Am.  Dec.  763. 

Thb  principal  gasb  is  ottbd  in  Mayo  v.  Boston  etc.  R.  R.  Co.,  104  Mass. 
141,  as  an  instance  in  which  the  arrangements  of  the  railroad  company  for 
the  accommodation  of  persons  in  taking  or  leaving  the  cars,  or  crossing  the 
track,  afforded  a  reasonable  justification  to  the  party  for  being  upon  the 
track,  and  thus  exposed  to  the  dangers  incident  to  such  a  position;  and  ia 
thus  to  be  distinguished  from  decisions  made  upon  the  ground  that  when 
one  voluntarily  puts  himself  in  a  place  of  exposure  to  injury,  without  somo 
reason  of  necessity  or  propriety  to  justify  him  in  so  doing,  and  injury  hap- 
pens to  him  in  consequence  of  his  being  in  that  place,  he  is  not  allowed  to 
recover  for  such  injury,  although  he  may  be  able  to  show  negligence  in  the 
OQodnct  of  the  other  party.  A  similar  distinction  is  made  in  Foreyth  y.  BoB' 
kmeU*  R,  R.  Co,,  103  Id.  614»  citing  the  principal  case. 
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TuTEiN  V.  Hurley. 

[96  UABBACKUBKm,  2I1.] 

IvjiTKT  FOT  AcnoNABLB  WHVN  Gause  NOT  Pboximatb.  — The  plaintiff  left 
bia  hoiflting-Bhears  where  he  had  last  used  them,  aeenred  by  two  gnyi. 
A  stevedore  cast  loose  the  front  guy  and  wound  it  around  one  of  the 
shears,  leaving  it  in  that  position.  Some  boys  swung  upon  the  rear  guy, 
causing  the  shears  to  fall  and  break  in  pieces.  It  appeared  that  they 
would  not  have  fallen,  except  by  the  swinging  of  the  boys,  and  that  the 
swinging  of  the  boys  would  not  have  overturned  them  if  the  front  guy 
had  been  refastened.  Held,  that  the  stevedore  was  not  liable  for  the 
injury  to  the  shears. 

Action  of  tort  for  the  destniction  of  a  pair  of  hoisting-shears. 
The  facts  appear  in  the  head-note.  Finding  in  favor  of  the 
defendant,  and  the  plaintiff  alleged  exceptions. 

P.  Ayevy  for  the  plaintiff. 

J.  C.  Parky  for  the  defendants. 

By  Court,  Biqelow,  C.  J.  The  injury  to  the  plaintiff's  prop* 
•erty  was  not  caused  by  the  act  of  the  defendants  in  any  such 
sense  as  to  render  them  liable  in  this  action.  The  most  that 
can  be  said  is  that  their  act  remotely  contributed  to  the  acci- 
•dent.  But  to  support  an  action,  it  must  appear  that  the 
proximate  cause  of  the  injury  was  the  misfeasance  of  the  de- 
fendants. 

Exceptions  overruled. 

Injury  to  bb  Actionablb  must  bb  Natural  and  Pboxii|atb  conte^ 
quence  of  the  act  or  omission  oomplained  of:  Patch  v.  C^  q/  Covingion^  06 
Am.  Dec.  186;  Worcester  v.  Great  Falls  Mfg.  Co.,  66  Id.  217,  and  cases  col- 
lected  in  note  219;  Clark  v.  Pacific  B.  B.,  90  Id.  458;  and  see  DamU  v.  Fith, 
48  Id.  387;  Harriaon  v.  Berkley,  47  Id.  678;  Dannell  v.  Jones,  48  Id.  69. 

Tub  principal  oasb  is  otted  in  Lane  v.  AUaiUic  Works,  111  Mass.  141,  aa 
sustaining  the  rule  that  in  an  action  to  recover  for  injuries  caused  by  the  de- 
fendant's negligence,  to  which  the  fault  of  another  person  contributed,  the 
defendant's  liability  is  not  affected  by  the  fact  that  the  fault  of  such  person 
was  not  negligence,  but  voluntary  wrong-doing,  if  it  was  conduot  whioh  the 
defendant  should  have  apprehended  and  provided  againsti 
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BeED   V.    AlCHARDSON. 

[96  KAMACBUSnTB,  Sift.] 

AxT  UsAOZ,  DC  Obdxr  to  bb  Ofkrativb  as  Showdio  FuUILLlUDrT  07 
OoBTRAOT,  mast  be  reasonable,  and  be  of  rach  a  nature  that  it  does  not 
in  any  degree  tend  to  controvert  the  well-established  rules  of  law. 

OflAOS  09    POBT,  THAT  IN   OrDSB  TO   CONSTTTUTK   DkLTVXRT  OV  Q0OD8  BT 

Carbibr  BT  Water  the  consignee  or  his  agent  mnst  receipt  therefor, 
is  both  unreasonable  and  illegal,  and  evidence  of  the  nsage  is  inadmissi- 
ble  in  defense  to  an  action  against  the  consignee  for  loss  of  the  goods 
through  his  negligence. 

Contract  to  recover  the  value  of  three  bales  of  cotton  al- 
leged to  have  been  lost  through  the  negligence  of  the  defend- 
ants, to  whom  the  cotton  was  consigned.  The  plaintiffs 
shipped  nine  bales  of  cotton,  only  six  of  which  were  received 
at  the  defendants'  warehouse,  and  the  issue  was,  whether  the 
master  of  the  vessel  had  delivered  the  whole  number  to 
the  defendants.  The  master  took  no  receipt  for  them,  and  the 
defendants  offered  no  evidence  of  a  usage  of  the  port  making 
a  receipt  by  the  consignee  or  his  agent  necessary  to  constitute 
a  delivery  of  water-borne  goods  by  the  carrier,  and  that  until 
then  the  carrier's  liability  continued.  This  evidence  was 
excluded,  and  the  jury  found  for  the  plaintiffs.  The  defend- 
ants alleged  exceptions. 

S.  if.  MorsBj  Jr,y  and  R.  SUme^  Jr.j  for  the  defendants. 

J.  B.  Thayer  and  A.  O.  Sedgwickj  for  the  plaintiffs. 

By  Court,  Bioelow,  C.  J.  We  infer  &om  the  statement  in 
the  bill  of  exceptions  that  the  liability  of  the  defendants  for 
the  value  of  the  cotton  turned  on  the  question  whether  it  had 
ever  been  delivered  to  them  by  the  carrier  who  brought  it  to 
Savannah  in  a  sloop,  and  that  they  sought  to  avoid  this  lia^ 
bility  by  evidence  of  the  existence  of  a  well-established  ne  .ge 
in  that  city  that  in  order  to  constitute  a  delivery  of  good&  by 
a  carrier  by  water  it  was  necessary  that  a  receipt  for  tli  3m 
should  be  given  by  the  consignee  or  his  agent,  it  being  con- 
ceded that  no  such  receipt  was  taken  by  the  carrier  for  the 
cotton,  the  value  of  which  the  plaintiff  seeks  to  recover  in 
this  action.  If  this  is  a  correct  statement  of  the  position  of 
the  case  at  the  trial,  we  think  it  very  clear  that  the  evidence 
of  the  usage  was  inadmissible,  upon  two  grounds. 

In  the  first  place,  if  the  usage  is  to  be  taken  without  qualifi- 
cation, it  would  relieve  parties  from  responsibility  for  prop- 
erty consigned  to  them,  although  there  might  be  evidence 
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offered  from  which  a  jury  would  he  authorized  to  infer  that 
the  property  had  been  received  by  the  consignee  or  his  agent. 
In  other  words,  the  evidence  offered  tended  to  substitute  a 
particular  usage  as  positive  and  absolute  proof  of  a  fact,  to 
the  exclusion  of  all  other  evidence  going  to  establish  the 
same  fact.  Taken  literally,  the  proposition  was  to  show  that 
by  the  usage  at  Savannah  there  could  be  no  evidence  of  de- 
livery of  goods  which  had  been  water-borne,  unless  the  carrier 
could  show  that  he  had  taken  a  written  receipt  for  them  from 
the  consignee  or  his  agent.  It  is  too  plain  for  argument  that 
no  usage  can  be  valid  or  be  recognized  as  affecting  the  rights 
of  parties  in  a  court  of  law,  the  effect  of  which  is  to  shut  out 
legal  and  competent  evidence  of  any  facts  material  to  the  trial 
of  an  issue. 

But  if  this  interpretation  of  the  usage  gives  a  broader  ap- 
plication to  it  than  was  intended  to  be  made  of  it  at  the  time 
by  the  counsel  for  the  defendants,  we  are  of  the  opinion  that 
there  is  another  decisive  objection  to  it,  which  rendered  evi- 
dence of  its  existence  incompetent.  Any  usage  in  order  to  be 
operative  as  showing  a  fulfillment  of  a  contract  must  be  rea* 
sonable,  so  that  it  may  fairly  be  presumed  that  parties  en- 
tered into  their  contract  with  reference  to  it;  and  it  must  also 
be  of  such  a  nature  that  it  does  not  in  any  degree  tend  to  con- 
trovert the  well-established  rules  of  law:  Dickinson  v.  Gay^  7 
Allen,  34  [83  Am.  Dec.  656];  Seccomb  v.  Provincial  Ins,  Co.y 
10  Id.  310-^17;  Dodd  v.  Farlow,  11  Id.  426  [87  Am.  Dec. 
726].  It  seems  to  us  that  the  usage  in  question  is  both  un- 
reasonable and  illegal.  It  is  unreasonable  because  it  imposes 
on  a  carrier  the  burden  of  i)rocuring  an  act  to  be  done  by  an- 
other person  the  performance  of  which  he  has  no  power  to 
compel  or  enforce,  or  which  from  design  or  accident  on  the 
part  of  others  it  may  be  difiicult  or  impossible  for  him  to 
cause  to  be  accomplished.  It  is  no  answer  to  the  objection 
to  say  that  if,  through  no  fault  of  his  own,  the  carrier  cannot 
comply  with  the  usage,  lie  may  then  prove  delivery  of  the 
property  in  some  other  manner.  This  docs  not  relieve  the 
difficulty,  because  in  tiie  contingency  supposed  he  would  be 
obliged  to  show  the  existence  of  facts  sutlicicnt  to  excuse  a 
non-compliance  with  the  usage  before  he  could  be  allowed  to 
prove  by  the  ordinary  legal  evidence  that  ho  had  fulfilled  his 
contract.  No  usage  to  which  such  a  consequence  necessarily 
attaches  can  be  deemed  to  be  consistent  with  the  principle, 
that  no  unusual  or  disproportionate  duty  or  burden  can  be 
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thrown  on  one  of  the  parties  to  a  contract  by  local  usage  or 
cnstom. 

The  usage  in  question  is  also  objectionable  and  invalid,  for 
it  tends  to  contravene  the  fixed  rule  of  law.  By  the  common 
law  a  carrier  is  discharged  of  his  duty  when  he  has  made  an 
actual  or  constructive  delivery  at  the  proper  time  and  place. 
Doubtless  usage  may  regulate  the  manner  of  delivery  or  the 
time  when  and  the  place  where  it  may  be  made.  This  would 
be  within  the  legitimate  range  of  the  operation  of  a  usage. 
But  it  cannot  prescribe  or  determine  that  acts  which  the  law 
declares  to  be  a  delivery  shall  not  be  sufficient  to  constitute  it. 
g'lch  was  the  eflFect  proposed  to  be  given  to  the  evidence  in 
the  case  at  bar.  Delivery  at  the  appointed  time  and  place 
would  not  have  proved  a  fulfillment  of  the  contract  if  the 
usage  was  to  have  effect. 

Exceptions  overruled. 

Usage  Rkpuonant  to  Tsrms  or  Contract  is  inadmissible  to  control  it: 
Boardman  ▼.  Sprague,  90  Am.  Dec.  196;  Dkkhuon  v.  Oay,  83  Id.  656;  Boom 
T.  Steamboat  Beffiut,  88  Id.  761;  bat  nsage  may  be  considered  in  constmction 
of  contract:  Johnaon  v.  Concord  B.  B,  Co.,  88  Id.  199;  but  wiU  not  be  per- 
mitted to  conflict  with  settled  rale  of  law:  Dodd  ▼.  Farhw,  87  Id.  726; 
JHelansan  v.  Oay,  83  Id.  656,  and  note  664. 

Usages  as  ArwBcriMQ  CoNSTRucmoN  or  Contract  of  Insurance:  Mer* 
€hanW  Ins.  Co,  v.  ShiUUo,  86  Am.  Dec.  491,  and  cases  coUected  in  note  500. 

Usage  nr  Partioular  Place  cannot  Alter  General  Commercial 
Usage  of  the  world:  Strong  v.  King,  85  Am.  Deo.  336. 

Usage  cannot  Absolve  Carrier  ntOM  Ordinary  Duties:  Cox  t.  Peter* 
mm,  68  Am.  Dec.  145,  and  note  148. 

What  Necessart  to  CoNArruTE  Good  Usage:  Steele  ▼.  MeTyer,  70 
Am.  Dec  516,  and  note  523. 

The  principal  case  is  cited  in  Porter  v.  Hills,  114  Mass.  Ill,  to  the 
point  that  a  usage  to  be  binding  most  be  nniyersal,  uniform,  and  of  sofll* 
eiently  long  continuance  to  afford  a  presumption  that  it  was  known  by  the 
party  to  be  affected  by  it. 


Squire  v.  Western  Union  Telegraph  Company. 

[96  Kassachubetts,  282.J 

loABiLiTT  ov  Telegraph  Company  por  Negligence  in  Deliterino  Mse- 
SAOB.  — The  blanks  of  a  telegraph  company  contained  certain  terms  and 
conditions,  limiting  to  a  small  sum  the  liability  of  the  company  for  error 
or  delay  in  the  transmission  or  delivery  of  any  message.  The  company 
received  a  message  written  upon  one  of  these  blanks,  addressed  to  a 
plaoe  on  the  line  of  a  second  company,  collected  pay  for  its  transmission 
the  whole  distance^  forwarded  it  to  the  terminus  of  its  own  line,  and 
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there  delivered  it  to  the  seccnul  company,  which  forwarded  it  to  its  deiti* 
nation.  I/eiU,  that  the  second  company  could  not  avail  itself  of  the  term* 
and  conditions  in  the  blank  limiting  the  liability  of  the  first  company^ 
and  thus  escape  liability  for  negligence  in  delivering  the  message. 
IIbabubs  of  Damages  for  Nsglect  of  Telxqraph  Compant  to  Skasov- 
ABLT  Dblivkr  Messaob  agreeing  to  accept  an  offer  to  sell  goods  at  a 
certain  price,  in  consequence  of  which  the  bargain  ia  lost,  is  the  ad- 
jditional  sam  which  the  plaintiff  would  have  been  compelled  to  x>ay  at 
the  same  place  to  obtain  the  same  quantity  of  similar  goods. 

Action  of  tort  for  negligence  in  delivering  telegram.  The 
defendant  had  a  line  of  telegraph  to  Buffalo  from  Albany, 
where  it  connected  with  a  line  of  the  American  Telegraph 
Company  running  from  Albany  to  Boston.  A  firm  owning 
goods  in  Buffalo  had  a  correspondence  with  the  plaintiffs  in 
Boston,  offering  to  sell  the  same,  and  asking  the  plaintiffs  to 
reply  by  telegram,  which  they  did,  naming  the  price.  The 
Buffalo  firm  answered  by  telegram,  declining  to  sell  for  that 
price,  but  naming  another  which  they  would  accept  for  the 
lot  delivered  in  the  cars  at  Buffalo.  The  plaintiffs  then  pre- 
pared a  reply,  accepting  the  last  offer,  writing  it  on  a  blank  of 
the  American  Telegraph  Company,  beneath  printed  "terms 
and  conditions,"  limiting  to  a  sum  of  five  dollars  the  liability 
of  the  company  for  error  or  delay  in  the  transmission  or  de- 
livery of  any  unrepeated  message,  and  providing  that  "no 
liability  is  assumed  for  any  error  or  neglect  by  any  other  com- 
pany over  whose  lines  this  message  may  be  sent  to  reach  its 
destination."  The  plaintiffs  addressed  this  reply  to  the  Buf- 
falo firm,  delivered  it  at  the  office  of  the  American  Telegraph 
Company  in  Boston,  on  Saturday  evening,  and  paid  for  its 
transmission  as  an  unrepeated  message  the  whole  way  to  Buf- 
falo. The  company  sent  the  message,  and  it  arrived  in  Buffalo 
on  the  same  evening;  but  through  the  negligence  of  the  de- 
fendant's agent  at  that  place,  it  was  not  delivered  to  its  ad- 
dress until  nearly  noon  on  the  following  Monday.  Until  eleven 
o'clock  on  Monday  the  Buffalo  firm  had  been  willing  to  close 
the  bargain  with  the  plaintiffs,  but  not  having  received  a  reply 
at  that  hour,  they  sold  and  delivered  the  goods  to  another 
party.  The  plaintiffs  offered  to  show  that  at  the  time  they 
sent  the  message,  and  also  on  and  through  the  following  Mon- 
day, the  market  price  of  such  goods  in  Buffalo  was  higher 
than  the  price  named  by  the  Buffalo  firm,  and  during  the 
same  period  was  higher  at  Boston  than  such  price,  increased 
by  what  it  would  have  cost  to  transmit  the  goods  firom  Buffalo 
to  Boston;  and  that  it  continued  to  rise  at  both  places  from 
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fjiat  time  forward  until  beyond  the  time  required  to  bring  the 
l^uods  to  Boston  and  sell  them;  and  also  that  they  had  made 
x>ntracts  for  the  sale  of  goods  which  they  were  bound  to  per- 
form, and  were  relying  on  a  part  of  those  goods  to  enable  them 
fx>  do  so,  and  by  reason  of  not  getting  them  were  compelled  to 
'3uy  others  at  a  much  higher  rate  to  take  their  place;  and  for 
ihese  things  they  claimed  damages,  and  offered  to  prove  and 
fix  the  amount  by  evidence.  But  the  court  ruled,  pro  forma^ 
*  that  any  profit  which  the  plaintiffs  might  have  realized  by 
^e  sale  of  the  goods  which  were  the  subject  of  the  message 
was  not  an  element  of  damage,  and  nothing  could  be  recovered 
on  that  account;  and  that  upon  the  offer  and  claims  as  made 
by  the  plaintiffs,  and  upon  the  conditions  under  which  the 
dispatch  was  sent,  they  could  in  no  event  recover  more  than 
five  dollars."  A  verdict  was  taken  for  this  amount,  and  the 
plaintiffs  alleged  exceptions. 

A.  A,  Sanneyj  for  the  plaintiffs. 
O,  8.  HclUj  for  the  defendant. 

By  Court,  Bioelow,  C.  J.  The  only  question  open  on  these 
exceptions  is  as  to  the  rule  by  which  the  plaintiffs'  damages 
are  to  be  measured. 

We  think  it  clear  that  they  are  not  limited  by  any  special 
contract  between  the  parties.  There  is  no  evidence  that  any 
such  contract  was  entered  into.  The  terms  and  conditions  on 
which  the  message  was  received  and  transmitted  by  the  com- 
pany  at  Boston  to  the  defendants  at  Albany  do  not  purport 
on  their  face  to  be  intended  to  apply  to  the  service  which  might 
be  performed  by  any  other  company  in  the  transmission  of  the 
message  beyond  the  terminus  of  the  line  of  the  company  to 
which  it  was  first  delivered.  Not  only  are  these  terms  and 
conditions  expressly  limited  to  the  company  first  receiving 
the  message,  but  it  is  also  distinctly  stipulated  that  no  liability 
is  assumed  for  any  error  or  neglect  by  any  other  company  by 
which  the  message  may  be  sent  in  order  to  reach  its  destina- 
tion, clearly  indicating  an  intent  to  apply  the  special  terms 
and  conditions  to  their  own  contract  only,  and  to  the  service 
which  they  undertook  to  perform,  and  not  to  extend  them  be- 
yond their  own  line  so  as  to  qualify  or  control  the  liability 
which  other  companies  might  assume  in  the  transmission  of 
the  message.  No  evidence  was  offered  at  the  trial  to  show 
that  the  defendants  had  in  any  way  restricted  their  general 
liability  for  the  service  which  they  undertook  to  render;  or 
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that  they  had  ever  authorized  the  company  in  Boston  to  enter 
into  special  stipulations  in  their  behalf;  or  that  the  plaintiff 
had  any  notice  or  knowledge  of  their  nsages  or  mode  of  doing 
business,  or  that  they  did  not  intend  to  assume  the  liability 
wliich  the  law  affixed  to  the  employment  which  they  held 
themselves  out  to  the  public  as  ready  to  carry  on.  The  case 
therefore  stands  as  an  action  for  damages  for  breach  of  a  con- 
tract entered  into  by  the  defendants  through  their  authorized 
agent,  to  which  no  special  stipulations  or  restrictions  on  their 
liability  were  attached,  and  on  which  they  are  to  be  held  re- 
sponsible according  to  the  general  rules  of  law. 

These  rules,  in  their  application  to  damages  in  actions  of 
this  nature,  are  well  settled  and  familiar.  A  party  who  has 
failed  to  fulfill  a  contract  cannot  be  held  liable  for  remote,  con- 
tingent, and  uncertain  consequences,  or  for  speculative  or  pos- 
sible results  which  may  have  ensued  on  his  breach  of  duty, 
although  they  may  be  traceable  to  that  cause.  The  reason  is, 
that  damages  of  such  a  nature  are  not  the  natural  or  necessary 
incidents  of  a  contract,  and  cannot  be  deemed  to  have  been 
within  the  contemplation  of  parties  when  they  agreed  together. 
A  rule  of  damages  which  should  embrace  within  its  scope  all 
the  consequences  which  might  be  shown  to  have  resulted  from 
a  failure  or  omission  to  perform  a  stipulated  duty  or  service 
would  be  a  serious  hindrance  to  the  operations  of  commerce 
and  to  the  transaction  of  the  common  business  of  life.  The 
effect  would  often  be  to  impose  a  liability  wholly  dispropor- 
tionate to  the  nature  of  the  act  or  service  which  a  party  had 
bound  himself  to  perform,  and  to  the  compensation  paid  and 
received  therefor.  The  practical  rule,  founded  on  a  wise 
policy,  and  at  the  same  time  consistent  with  good  sense  and 
sound  equity,  is,  that  a  party  can  be  held  liable  for  breach  of 
a  contract  only  for  such  damages  as  are  the  natural  or  neces- 
sary and  the  immediate  and  direct  results  of  the  breach, — 
such  as  might  properly  be  deemed  to  have  been  in  contem- 
plation of  the  parties  when  the  contract  was  entered  into, — and 
that  all  remote,  speculative,  and  uncertain  results,  as  well  as 
possible  profits  and  advantages  and  other  like  consequences 
which  might  have  arisen  from  the  fulfillment  of  the  contract, 
must  be  excluded,  as  forming  no  just  or  legitimate  basis  on 
which  to  determine  the  extent  of  the  injury  actually  caused 
by  a  breach:  Fox  v.  Harding ^  7  Cush.  616;  Cutting  v.  Orand 
Tnmk  Ry  Co.,  13  Allen,  381-384,  and  cases  cited.  In  the 
latter  case  it  was  held  that  a  carrier  who  had  negligently  de- 
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layed  to  transport  and  deliver  goods  intrusted  to  him  was 
liable  in  damages  for  the  difference  in  their  value  at  the  time 
when  and  place  where  they  ought  to  have  been  delivered,  and 
their  market  value  at  the  same  place  on  the  day  when  they 
were  delivered.  This  was  held  to  be  the  measure  of  damages, 
because  such  a  change  in  value  was  the  direct  result  of  the 
delay  in  performing  the  contract,  and  might  well  be  supposed 
to  have  been  in  contemplation  of  the  parties  when  the  contract 
was  made.  We  can  see  no  reason  why  an  analogous  rule  is 
not  applicable  to  the  case  before  us.  The  defendants  as  a  con- 
tracting party  are  liable  for  the  injury  actually  caused  by  their 
breach  of  duty.  There  is  nothing  in  the  nature  of  the  business 
which  they  undertake  to  carry  on  that  should  exempt  them 
from  making  compensation  for  any  neglect  or  default  on  their 
part:  Ellis  v.  American  Telegraph  Co.,  13  Allen,  226.  The 
only  question,  then,  is  as  to  the  effect  of  the  application  of  the 
general  rule  of  damages  already  stated  to  the  contract  between 
the  parties.  This  necessarily  depends  on  the  subject-matter. 
The  defendants  undertook  to  transmit  a  message  which  on  its 
face  purported  to  be  an  acceptance  of  an  offer  for  the  sale  of 
merchandise.  The  agreement  was  to  transmit  and  deliver  it 
with  reasonable  diligence  and  dispatch,  having  reference  to 
the  ordinary  mode  of  performing  similar  service  by  persons 
engaged  in  the  same  business.  The  natural  consequence  of  a 
failure  to  fulfill  the  contract  was,  that  the  party  to  whom  the 
message  was  addressed,  not  receiving  a  reply  to  his  offer  to 
sell  the  merchandise  in  due  season,  would  dispose  of  it  to 
another  person;  that  the  plaintiff  might  be  unable  to  procure 
an  article  of  like  kind  and  quality  at  the  same  price,  and  in 
order  to  obtain  it  would  be  obliged  to  pay  a  higher  price  for  it 
in  the  market  than  he  would  have  paid  if  the  prior  contract 
for  its  purchase  had  been  completed  by  the  seasonable  delivery 
of  his  message  by  the  defendants.  The  sum,  therefore,  which 
would  compensate  the  plaintiffs  for  the  loss  and  injury  sus- 
tained by  them  would  be  the  difference,  if  any,  in  the  price 
which  they  agreed  to  pay  for  the  merchandise  by  the  message 
which  the  defendants  undertook  to  transmit,  if  it  had  been 
duly  and  seasonably  delivered  in  fulfillment  of  their  contract, 
and  the  sum  which  the  plaintiffs  would  have  been  compelled 
to  pay  at  the  same  place  in  order,  by  the  use  of  due  diligence, 
to  have  purchased  the  like  quantity  and  quality  of  the  same 
species  of  merchandise.  The  case  must  bo  tried  anew,  and  if 
it  is  found  that  the  defendants  did  not  fulfill  their  contract, 
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the  damages  must  be  assessed  according  to  the  rule  aboT» 
stated. 

Exceptions  sustained. 

TXLEOBAPH  COMPANT  MAT  SpBCIALLT  LdcIT  THXDt  LlABnjTIXB,  bot  Will 

not  be  protected  from  the  conseqaences  of  gross  negligence:  Wann  ▼.  WttUrw 
Ufuon  TeL  Co.,  90  Am.  Dec  395,  and  see  note  399. 

TiLXGRAFH    €k)HPANT    ReOEIVINO    MbSSAOK  IH  ITS  OlTICB  IS  BOUFD  TO 

Transmit  It  with  impartialty  and  good  faith  in  the  order  of  time  in  which  it 
WM  receiyed:  Western  Union  TeL  Co.  ▼.  Ward,  85  Am.  Dec  462. 

GxNXBAL  Dums  AND  LIABILITIES  OF  Tbleokaph  Gqmpanibs:  Bime^f  ▼. 
Printing  Tel  Co.,  81  Am.  Dec.  607,  and  extended  note  613. 

Tbleorafhio  MBsaAOBs  AS  Evideno:  Commonwealth  t.  Juries,  83  Am. 
Dec  712. 

Damaqbi  lOB  Breach  ow  CkaxTBicri  Origin  ▼.  Coher,  69  Am.  Dec  718» 
and  extended  note  726. 

The  PRINCIPAL  CASE  D  CITED  and  approred  as  to  the  rule  of  damagee  stated 
in  the  second  point  in  the  tpilabtUf  in  True  ▼.  International  TeL  Co.,  60  Me. 
26;  Leonard  y.  New  York  etc,  TeL  Co,,  41  K.  Y.  668;  and  is  commented  on 
and  distingnished  as  to  this  point  in  Beampri  y.  Paef/ic  etc,  TeL  Co,,  21  Minn. 
158;  Oraham  r.  Western  Union  TeL  Co,,  10  Am.  L.  Reg.,  N.  S.,  329  (Or.);  Bald- 
win y.  United  8tate$  TeL  Co,,  45  K.  T.  760;  EOey  y.  Weetem  Union  TeL  Co., 
89  Hnn,  163.  It  is  cited  to  the  point  that  where  the  lines  of  two  telegrapb 
oompaaies  are  coterminus,  each  company,  in  the  absence  of  eyidenoe  of  a 
special  agreement  or  arrangement,  either  with  the  sender  of  a  message  or 
between  each  other,  will  be  liable  for  its  own  acts,  bat  not  for  the  acts  and 
defaults  of  the  others,  in  Baldwin  y.  United  States  TeL  Co.,  45  K.  T.  749;  and 
is  distinguished  in  OrinneUY.  Western  Union  TeL  Co.,  113  Mass.  305,  as  being 
a  case  in  whioh  there  was  no  regulation  limiting  the  liability  of  the  company 
against  whioh  the  aot&on  was  brought. 


Squire  v.  New  York  Central  Bailroad  Co. 

[W  Massachusetts,  2S8.] 

In  Absence  or  Statutort  PaoyisioNS  upon  Sxtbtbct,  Cgmmois  Oakbto^ 
MAT  Limit  their  LuBiLmr  by  special  contract  against  all  risks  but 
their  own  negligence  or  misconduct. 

Owner  or  Shipper 'or  LnrE-srooK  mat  Agree  with  Carrier,  in  Ck>N' 
8IDERATI0N  op  REDUCED  Rate  OP  FREIGHT,  to  sssumo  the  risk  of  in<^ 
juries  to  the  animals  '*ui  consequence  of  heat,  suffocation,  or  of  being 
crowded,'*  during  transportation  by  the  carrier,  and  the  parties  will  be 
bound  by  the  agreement. 

Action  of  contract  to  recover  the  value  of  a  number  of  hog» 
suffocated  by  crowding  while  being  carried  by  the  defendant 
from  SuepenBion  Bridge  to  Albany.  The  defendant's  answer 
denied  negligence,  and  alleged  negligence  of  the  plaintiffs  a» 
the  cause  of  the  injury,  and  that  the  hogs  at  the  time  wer» 
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being  carried  under  a  special  contract  exempting  the  defend- 
ant  from  liability  for  injury  from  crowding  or  suffocation. 
The  plaintiffs  bought  the  hogs  in  question  in  Chicago,  and 
sent  one  Sullivan,  a  drover,  for  the  purpose  of  attending  them 
to  Boston.  At  Suspension  Bridge,  on  the  route,  they  were  dis- 
charged into  the  stock-yard  of  the  defendant,  and  cars  were 
brought  to  the  yard,  and  the  hogs  loaded  into  them.  The 
ticket-master  gave  Sullivan  a  pass,  and  at  the  same  time 
handed  to  him  a  written  contract,  saying  that  he  must  sign 
it,  and  asked  him  to  sign  it  with  the  names  of  the  plaintiffs, 
which  he  did  without  express  authority  from  them.  The  con- 
tract was  also  signed  by  the  station  agent,  and  limited  the 
defendant's  liability  in  several  important  particulars,  and 
among  other  things,  for  injury  to  the  hogs  from  suffocation. 
Some  of  the  hogs  were  suffocated  before  reaching  Albany,  and 
this  action  was  brought  to  recover  their  value.  The  defend- 
ant introduced  in  evidence  the  special  contract  signed  by  Sul- 
livan, and  the  judge  ruled  that  it  was  a  sufficient  defense  to 
the  action,  and  directed  a  verdict  for  the  defendant.  The 
plaintiffs  alleged  exceptions. 

A.  A.  Ranneyy  for  the  plaintiffs. 
E.  Merwin^  for  the  defendant. 

By  Court,  Gray,  J.  The  law  is  now  well  settled  that,  in 
the  absence  of  any  statute  upon  the  subject,  common  carriers 
may  by  special  contract  limit  their  liability,  at  least  against 
all  risks  but  their  own  negligence  or  misconduct:  New  Jersey 
Steam  Navigation  Co.  v.  Merchants*  Bank,  6  How.  382,  383; 
York  Co.  V.  Central  R  R.  Co,,  3  Wall.  107;  Peek  v.  North  StaJ- 
fordshire  Ry  Co.,  10  H.  L.  Cas.  493,  494;  Peninsvlar  and  Ori- 
ental Steam  Navigation  Co.  v.  Shand,  3  Moore  P.  C,  N.  S.,  293, 
294;  Judson  v.  Western  R.  iJ.  Co,,  6  Allen,  489,  490  [83  Am. 
Dec.  646];  Ellis  v.  American  Telegraph  Co.,  13  Allen,  234. 

The  special  contract  on  which  the  defendants  rely  declares 
that  they  transport  cattle  and  other  live-stock  "  only  at  first- 
class  rates  as  per  tariff,  excepting  in  the  following  cases,  viz.: 
where  they  transport  them  at  a  reduced  rate,  in  consideration 
of  the  owner  or  shipper  assuming  certain  risks,  as  specified 
below";  and  that,  in  consideration  of  their  agreement  to 
transport  four  car-loads  of  hogs  from  Suspension  Bridge  to 
Albany  at  the  reduced  rate,  the  other  party  agrees  that  their 
liability  shall  be  limited  in  various  respects,  which  require 
separate  consideration. 
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The  stipulation  that  they  should  not  under  any  circum- 
stances  be  held  liable  beyond  the  sum  of  two  hundred  dollars 
for  injury  to  or  loss  of  any  single  animal,  was  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the  amount 
for  which  they  might  be  responsible  and  the  freight  which 
they  received,  and  of  protecting  themselves  against  extrava- 
gant and  fanciful  valuations:  Clay  v.  TTtZIan,  1  H.  Black.  297; 
Harrison  v.  London,  Brightony  and  SoutJicoaat  Ry  Co.j  2  Best 
&  S.  122;  Orange  County  Bank  v.  Brown,  9  Wend.  115  [24 
Am.  Dec.  129].  The  provision  by  which  the  owner  or  shipper 
agrees  to  take  the  risk  of  injuries  to  the  animals  in  conse- 
quence of  their  own  intrinsic  defects  differs  but  little,  if  at  all, 
from  the  rule  of  law  in  the  absence  of  any  contract:  Smith  y. 
New  Haven  and  Northampton  R,  R,  Co,,  12  Allen,  531  [90  Am. 
Dec.  166].  The  putting  upon  the  owner  the  risk  of  loss  or 
damage  by  delay  to  things  so  subject  to  extraordinary  injury 
or  expense  from  that  cause  as  live  animals  was  certainly  not 
unreasonable. 

The  owner  also  agrees  to  take  the  risk  of  injuries  which  the 
animals  may  receive  ^'  in  consequence  of  heat,  suffocation,  or 
of  being  crowded,  or  on  account  of  being  injured,  wheliier 
such  injury  shall  be  caused  by  the  burning  of  hay,  straw,  or 
any  other  material  used  for  feedinjg  said  animals,  or  other- 
wise." It  might  not  be  easy,  and  in  this  case  is  not  necessary, 
to  define  with  accuracy  the  limits  of  the  operation  of  the  lat- 
ter part  of  this  clause.  It  could  not,  consistently  with  Ameri- 
can decisions  of  high  authority,  be  held  to  imply  an  exemption 
of  the  carriers  from  the  consequences  of  their  own  negligence 
or  misconduct:  New  Jersey  Steam  Navigation  Co.  v.  Merchants^ 
Bank,  6  How.  383,  384;  Sager  v.  Portsmouth  R.  R.  Co.,  31 
Me.  228  [50  Am.  Dec.  659];  Wells  v.  Steam  Navigation  Co., 
8  N.  Y,  375.  Neither  does  this  case  call  for  any  opinion  upon 
the  validity  or  effect  of  the  subsequent  distinct  stipulationd 
that  the  owner  shall  take  all  risk  of  injuries  happening  in 
consequence  of  defects  in  the  floor,  frame,  or  doors  of  the  cars, 
and  that  the  person  in  charge  of  the  animals  shall  take  all 
risk  of  personal  injury  from  whatever  cause,  whether  negli- 
gence of  the  carriers  or  their  agents,  or  otherwise. 

It  is  the  first  part  of  the  clause  just  quoted  which  is  imme* 
diately  involved  in  this  case,  by  which  the  owner  or  shipper 
agrees  to  take  the  risk  of  injuries  to  the  animals  "  in  conse- 
quence  of  heat,  suffocation,  or  of  being  crowded."  He  also 
agrees  to  load  and  unload  the  animals  at  his  own  risk,  to  ex« 
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amine  the  cars  on  which  they  are  to  be  carried,  and  to  go  or 
send  one  or  more  men  in  the  same  train  (who  are  to  be  car- 
ried  free  of  fare),  to  take  charge  of  them.  The  only  cause  of 
injury  to  the  plaintiffs'  hogs,  which  the  evidence  offered  at  the 
trial  tended  to  prove,  was  suffocation  by  overcrowding  and 
want  of  ventilation.  We  are  unable  to  see  anything  contrary 
to  the  policy  of  the  law  in  permitting  the  parties  to  agree  to- 
gether that,  in  consideration  of  the  payment  of  a  reduced  rate 
of  freight,  a  person  who  delivers  property  of  this  nature  to  a 
carrier,  to  be  laden  and  transported  under  the  immediate 
charge  of  himself  or  his  agent,  in  cars  which  he  has  an  op- 
portunity of  examining,  should  bear  the  risk  of  injuries  result- 
ing from  the  size  and  mode  of  construction  of  the  cars  and 
the  manner  of  stowing  the  property.  A  similar  contract  has 
been  held  valid  and  binding  to  this  extent  by  the  supreme 
court  of  Vermont:  Kimhall  v.  Rutland  and  Burlington  R.  R, 
Co.,  26  Vt.  247  [62  Am.  Dec.  576].  And  in  New  York,  where 
the  contract  in  question  was  made  and  to  be  performed,  and 
by  the  law  of  which,  as  was  agreed  at  the  argument,  the 
rights  of  the  parties  are  to  be  regulated,  contracts  exactly  like 
this  have  been  held  by  the  court  of  appeals  to  be  lawful  and 
conclusive,  both  as  to  the  risks  to  which  the  animals  are  ex- 
posed and  as  to  injuries  to  the  person  traveling  in  charge  of 
them:  Bissell  v.  New  York  Central  R.  R.  Co.,  25  N.  Y.  442  [82 
Am.  Dec.  369],  and  cases  cited. 

The  English  cases  cited  for  the  plaintiffs  arose  under  the 
statute  of  17  &  18  Vic,  c.  31,  sec.  7,  by  which  carriers  are 
allowed  to  make  such  special  contracts  only  as  shall  be  ad- 
judged to  be  just  and  reasonable  by  the  court  before  which 
the  question  may  arise:  Peek  v.  North  Staffordshire  Ry  Co,,  10 
a  L.  Cas.  473.  In  Gregory  v.  West  Midland  Ry  Co.,  2  Hurl. 
A  C.  944,  the  contract  was  held  by  its  terms  to  exempt  the 
carriers  from  all  responsibility  whatever,  and  to  be  therefore 
unreasonable.  In  AUday  v.  Great  Western  Ry  Co.,  11  Jur., 
N.  S.,  12,  the  contract,  which  was  held  to  be  unreasonable, 
undertook  to  exempt  the  carriers,  among  other  things,  from 
risks  of  "overcarriage,"  or  "any  other  cause  whatsoever"; 
and  the  damage  sued  for  was  occasioned  by  carrying  the  cat- 
tle beyond  their  destination.  Even  in  that  case.  Lord  Chief 
Justice  Cockburn  said:  "If  it  could  really  be  shown  that  the 
company  had  undertaken  to  carry  the  cattle  at  lower  rates 
than  they  were  legally  entitled  to,  in  consideration  of  the 
owner  being  content  to  take  his  chance  of  the  due  arrival  and 
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safety  of  his  property,  I  think  under  such  circumBtances  they 
would  have  been  protected."  And  in  Pardington  v.  South 
Wales  Ry  Co.,  1  Hurl.  &  N.  392,  it  was  adjudged  that  a  clause 
like  that  now  before  us  was  reasonable,  and  exempted  the 
carriers  from  liability  for  loss  by  suffocation  of  cattle  put  by 
them,  not  into  proper  cattle  trucks,  but  into  vans  closing  with 
lids,  one  of  which  became  closed  on  the  journey  while  the 
servant  traveling  in  charge  of  the  cattle  was  in  another  car:r 
See  al6o  Beal  v.  South  Devon  Ry  Co.,  5  Hurl.  &  N.  875;  S.  C, 
3  Hurl.  &  C.  337. 

In  the  case  at  bar,  the  evidence  introduced  by  the  plaintiffs 
showed  that  the  agent  sent  by  them  to  attend  the  hogs  on 
tbeir  transportation,  after  receiving  notice  from  the  superin- 
tendent of  the  defendants'  yard  that  it  was  his  turn  to  load, 
permitted  their  laborers  to  load  the  hogs  without  first  himself 
examining  the  cars,  observed  the  overcrowding  and  want  of 
ventilation  after  the  loading  was  finished,  and  ten  or  fifteen 
minutes  before  the  starting  of  the  train,  yet  did  not  mention 
it  to  the  superintendent  or  any  other  oflBcer  of  the  defendants, 
but  procured  a  pass  at  the  ticket-oflBce,  there  signed  this  agree- 
ment in  the  name  of  one  of  the  plaintiffs,  supposing  it  to  be 
some  contract  about  the  hogs,  without  reading  it  or  informing 
himself  of  its  contents,  went  upon  the  train,  and  proceeded  on 
the  journey,  and  although  he  perceived  the  hogs  to  be  suffer- 
ing from  the  confinement,  spoke  to  the  conductor  about  it,  and 
asked  at  Rochester  to  have  them  transferred  to  other  cars,  yet 
on  being  told  there  were  no  other  cars  there,  did  not  insist  on 
having  the  cars  containing  the  hogs  detached  and  left,  but 
went  on  with  them  to  Albany.  Even  if  he  had  no  express 
authority  from  the  plaintiffs  to  sign  any  contract  relating  to 
their  transportation,  he  was  the  person  in  charge  of  the  prop- 
erty, and  the  only  one  with  whom  the  defendants  could  make 
the  necessary  arrangements,  and  stood  towards  them  for  this 
purpose  in  the  position  of  an  owner:  York  Co.  v.  Central  R,  R. 
Co.y  3  Wall.  113.  There  is  no  evidence  of  any  fraud  on  the 
part  of  the  defendants  or  their  agent  or  clerk,  such  as  repre- 
senting that  the  paper  was  of  no  consequence,  as  in  Simons  v. 
Great  Western  Ry  Co.,  2  Com.  B.,  N.  S.,  620,  cited  for  the 
plaintiffs. 

Upon  these  facts,  we  are  of  opinion  that  this  action  cannot 
be  maintained.  The  contract  so  signed,  by  which  the  defend- 
ants agreed  to  carry  the  plaintiffs'  property  at  a  reduced  rate 
(of  which  the  recital  in  the  contract  itself  is  sufficient  evi- 
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<lence)  in  consideration  of  being  exempted  from  certain  rieks^ 
and  such  exemptions  being  lawful  and  reasonable,  at  least  to 
the  extent  involved  in  this  case,  and  this  contract  having  been 
acted  on  by  the  defendants  in  transporting  the  animals,  and 
by  the  plaintiffs'  agent  in  accompanying  them  in  the  trans- 
portation, must  be  treated  as  constituting  the  only  contract  or 
relation  between  the  defendants  and  the  plaintiffs,  by  the  law- 
ful provisions  of  which  both  parties  were  bound.  The  plain- 
tiffs became  liable  to  the  defendants  for  the  reduced  rate  of 
freight  only;  and  cannot  hold  them  to  a  responsibility  for 
injuries  arising  from  overcrowding  and  suffocation,  fix>m  which 
they  had  stipulated,  in  consideration  of  such  reduction,  to  be 
exempted,  and  to  which  the  negligence  of  the  person  sent  by 
the  plaintiffs  themselves  to  attend  the  transportation  con- 
tributed. 

Exceptions  overruled. 

LiABHJTT  ov  €k)MMOir  Carbiers  ov  Lm  Akjmjjjbi  8mUh  ▼.  New  Baem 
€fe.  B.  R,  Co.,  90  Am.  Dec  166;  Clarke  ▼.  Rochester  etc  R.  R,  Co.,  67  Id.  206^ 
note. 

PowsB  or  CoMMoir  CABRnca  to  Restrict  his  Cobcmon-law  Liabilitt 
by  special  contnust:  Baltimore  etc  R.  R,  Co.  v.  Raihbone,  68  Am.  Deo.  664| 
and  note  667;  Judmm  ▼.  Weetem  R.  R,  Corp.,  83  Id.  646,  and  cases  collected 
in  note  651;  such  contract  must  be  fairly  made,  be  fully  nnderstood  by  the 
other  party,  and  be  clearly  proved:  Adams  Express  Co.  ▼.  Nock,  87  Id.  510| 
and  a  custom  or  usage  limiting  the  liability  of  a  common  carrier  cannot  ba 
ahown:  Boon  v.  Steamboat  Beffast,  88  Id.  761;  Illinois  Cent.  R.  R.  Co.  ▼.  Smifser^ 
87  Id.  301. 

Rbstrictions  upon  €k)iacoN-LAW  Liabilitt  cm  Carrier  are  to  be  Gov* 
BTRUED  Most  Strongly  against  Carrier:  Hooper  v.  Wells  etc  Co.,  85  Aim 
Dee.  211. 

The  7RINGIPAL  CASE  IS  CITED  to  the  first  point  stated  in  the  syUalnis,  in 
the  foUowing  cases:  Pemberton  Co.  v.  N.  Y.  Cent.  R.  R.  Co.,  104  Mass.  160f 
Sckool  District  v.  Boston  etc  R.  R.  Co.,  102  Id.  556;  Pratt  v.  Ogdemimrg  ef& 
R,  R.  Co.,  102  Id.  566;  Burroughs  v.  Nonmcfi  etc  R.  R.  Co.,  100  Id.  30;  Oram 
▼.  Adams,  100  Id.  507,  509;  and  is  cited  to  the  point  that  an  authority  to  an 
agent  to  deliyer  goods  to  a  common  carrier  for  transportation  can  only  ba 
azeoated  by  obtaining  the  consent  of  the  carrier  to  receive  them,  and  tha 
•gant  k  therefore  authorized  to  stipulate  for  the  terms  of  tranaportatioiit  la 
i^ebon  V.  HwimmBioerR.  R.  Co.,  48N.  Y.  508. 
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Walker  v.  Osgood. 

fW  Mabsachtjskttb,  Ma.] 

BiAL  EsTATi  Bboxbb  Bboomi8  Aoxkt  ov  Owhxr  Who  Emxtotb  Him  to 
Sbll  or  Exohanob  Land,  and  who  agrees  to  compensate  him  for  send* 
ing  a  customer  with  whom  a  sale  or  exchange  may  he  effiBcted;  and  the 
broker  can  recover  nothing  from  the  owner  for  his  services,  although  an 
exchange  is  thus  effected,  if  he  exacted  from  the  customer  a  conditional 
promise  of  compensation  before  sending  him  to  the  owner. 

OoixoM  on  Ubagb  will  not  bb  Allowbd  to  Extbkd  Right  to  Act  bob 
and  receive  compensation  £rom  both  parties  to  matters  in  which  the  in* 
terests  of  the  parties  are  or  may  be  diverse. 

Action  of  contract.  The  plaintiff,  a  real  estate  broker^ 
sought  to  recover  for  services  rendered  under  the  following 
written  promise:  ''If  you  send  or  cause  to  be  sent  to  me  by  ad- 
vertisement, or  otherwise,  any  party  with  whom  I  may  see  fit 
and  proper  to  effect  a  sale  or  exchange  of  my  real  estate  above 
described,  I  will  pay  you  the  sum  of  two  hundred  dollars." 
The  writing  was  signed  by  the  defendant,  and  appended  to  a 
description  of  certain  real  estate  belonging  to  him.  It  ap- 
peared on  the  trial  that  the  defendant  went  to  the  plaintiff's 
oflBce  and  employed  him  to  sell  or  exchange  the  real  estate  in 
question,  and  that  the  plaintiff  advertised  it  accordingly.  The 
plaintiff  testified  that  he  afterwards  sent  a  customer  named 
Gates  to  the  defendant,  and  that  the  defendant  and  Qates 
made  a  bargain  for  the  exchange  of  lands.  He  also  testified 
that  Gates  agreed  to  pay  him  one  hundred  dollars  in  case  a 
trade  was  effected.  It  was  agreed  that  the  defendant  con* 
veyed  the  land  in  question  to  Gates,  and  that  Gates  at  the 
same  time  conveyed  a  portion  of  his  farm  to  the  defendant; 
and  that  the  defendant  refused  payment  of  the  plaintiff's  bill 
for  the  two  hundred  dollars.  But  the  defendant  offered  evi- 
dence tending  to  show  the  employment  of  other  brokers  before 
he  saw  Gates,  by  one  of  whom  Gates  was  introduced  to  him. 
The  ruling  of  the  court,  so  far  as  material,  appears  in  the 
opinion.  Verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

8.  E.  D.  Curriery  for  the  defendant 

E.  L.  HiU,  for  the  plaintiff. 

By  Court,  Wells,  J.  This  case  seems  to  us  to  stand  upon 
the  same  principle  as  the  decision  in  Famsworth  v.  Hemmer^ 
1  Allen,  494  [79  Am.  Dec.  756].  According  to  the  statement 
in  the  bill  of  exceptions,  the  plaintiff  is  a  real  estate  broker^ 
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and  was  employed  by  the  defendant  '^  to  sell  or  exchange  ^ 
certain  real  estate  for  him.  An  exchange  having  been  ef- 
fected, the  defendant  resists  the  demand  for  the  stipulated 
commission,  on  the  ground  that  without  his  knowledge  or  con- 
sent, and  in  violation  of  good  faith,  the  plaintiff  was  employed 
for  a  compensation  by  the  other  party  in  the  same  transaction. 
The  court  below  ruled  that  this  would  not  of  itself  defeat 
the  claim;  obviously  assuming  that  the  stipulation  signed  by 
the  defendant  expressed  the  whole  obligation  of  the  plaintiff, 
so  that  he  had  merely  to  show  a  literal  compliance  with  that, 
as  with  a  condition,  to  entitle  himself  to  the  sum  named. 

But  the  plaintiff's  employment  as  a  broker  involved  some* 
thing  more  than  this.  Even  if  he  had  no  authority  to  bind  his 
principal,  and  was  intrusted  with  no  discretion  in  fixing  the 
terms  of  the  exchange,  and  his  only  service  was  to  bring  the 
parties  together,  he  was  bound  to  perform  that  service  in 
the  interest  of  the  party  who  employed  him.  Such  employ- 
ment is  not  like  the  offer  of  a  reward  for  the  performance  of 
some  act  which  another  may  undertake  or  forego,  as  he  shall 
please.  Employment  implies  acceptance  of  the  service.  A 
broker  thus  employed  does  not  act  in  good  faith  if  he  turn 
aside  all  proposals  that  are  not  accompanied  with  an  addi- 
tional retainer  or  commission.  Yet  such  is  the  temptation 
upon  him,  if  he  may  levy  a  fee  from  both  parties.  When  he 
baa  secured  the  retainer  of  the  other  party,  he  is  interested,  in 
order  to  win  his  double  commission,  to  bring  together  ^/hese 
two  to  the  exclusion  of  all  others.  The  interests  of  his  princi- 
pal are  in  danger  of  prejudice  from  this  counter-interest  in 
the  agent.  And  besides,  the  broker  is  ordinarily  and  almost 
inevitably  intrusted,  to  a  greater  or  less  extent,  with  the 
confidence  of  his  principal,  and  a  knowledge  of  his  views  and 
purposes.  This  is  incompatible  with  like  relations  to  the 
other  party.  From  the  very  nature  and  necessities  of  the 
case,  such  twofold  interests  and  relations  of  the  broker  are 
inconsistent  with  the  interests  of  the  principal,  and  should 
not  be  maintained  without  his  knowledge  and  consent. 

To  a  certain  extent,  and  for  certain  purposes,  by  the  under^ 
standing  and  usages  of  business,  and  the  nature  of  his  employ- 
ment, a  broker  is  authorized  to  act  for  both  parties.  But  what 
he  does  in  that  relation  he  does  as  an  indifferent  person,  and 
not  in  the  interest  of  either  party.  Every  one  who  employs 
him  is  presumed  to  know  and  consent  that  to  that  extent,  and 
tot  such  purposes,  he  may  so  act.    But  beyond  that,  he  baa 
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no  right  to  engage  in  the  interests  of  the  other  party  without 
the  actual  knowledge  and  consent  of  hia  principal.  BTen 
custom  or  usage  will  not  be  allowed  to  extend  the  right  to  act 
for  and  receive  compensation  from  both  parties  to  matters  in 
which  the  interests  of  the  parties  are  or  may  be  diverse: 
FarMworth  v.  Hemmery  1  Allen,  494  [79  Am.  Dec.  756]. 

The  same  general  principle  is  asserted  in  Rupp  v.  fiampson, 
16  Gray,  398  [77  Am.  Dec.  416].  The  verdict  for  the  plain- 
tiff was  sustained  in  that  case;  but  it  was  upon  the  distinct 
ground  that  under  the  instructions  given  to  the  jury  they  must 
be  held  to  have  found  that  the  defendants'  promise  to  pay  was 
given,  not  for  services  in  their  employ  as  a  broker,  but  for  the 
performance  of  a  certain  specific  act,  namely,  the  introduction 
of  Clew  (the  other  party)  to  them.  The  court  considered  that, 
60  far  as  the  mere  performance  of  such  an  act  was  concerned, 
it  could  make  no  difference  to  the  defendants  whether  the 
plaintiff  was  in  the  employ  and  pay  of  the  other  party  or  not; 
and  it  was  not  such  a  fraud  upon  the  other  party,  though 
concealed  from  him,  as  to  render  his  contract  with  the  de- 
fendants  void  for  illegality.  How  far  the  plaintiff's  dealings 
with  the  defendants  were  inconsistent  (short  of  such  illegal* 
ity)  with  his  obligations  to  Clew  was  not  for  determination  in 
that  suit. 

The  present  case  differs  from  Rupp  v.  SampsoUj  supra,  in 
that  the  court  assumes  that  the  plaintiff  was  not  employed  by 
the  defendant  except  "  merely  to  send,  or  cause  to  be  sent,  to 
the  defendant  a  party,"  etc.,  —  a  conclusion  which,  to  say  the 
least,  is  not  necessarily  to  be  drawn  as  nii  inference  of  fact, 
nor  as  a  matter  of  legal  construction,  from  the  written  paper 
received  from  the  defendant,  and  which  overlooks  what  is 
stated  to  have  appeared  in  the  case,  namely,  that  the  defend- 
ant "came  to  the  plaintiff's  oflSce,  and  employed  him  to  sell 
or  exchange  the  real  estate  in  question."  From  this  state- 
ment, we  think  it  is  fairly  to  be  understood  that  although  the 
defendant  did  not  empower  the  plaintiff  to  make  an  actual 
sale,  or  to  bind  him  absolutely  by  his  negotiations,  yet  he  did 
employ  him  in  the  ordinary  way  to  act  for  his  interests  in 
offering  his  property  for  sale,  finding  a  purchaser  or  a  favor- 
able exchange,  and  generally  in  promoting  the  object  for 
which  the  defendant  sought  his  aid.  For  such  a  service  the 
interests  of  the  opposite  parties  are  adverse;  and  the  agent  of 
one  cannot,  without  his  knowledge  and  consent,  engage  to 
promote  the  interests  of  the  other  by  acting  for  him  in  tho 
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•ame  tranBaotion,  Although  the  plaintiff  may  have  literally 
complied  with  the  conditioDB  of  the  defendanVe  written  prom- 
ise, yet  the  defendant  may  properly  object  that  it  was  done, 
not  for  him,  but  for  the  other  party,  by  whom  he  was  em* 
ployed,  and  to  be  paid  for  doing  it. 
Exceptions  sustained. 

Right  or  Bbokxb  to  CoioaanoirB:  nige$  t.  JTooIb^  90  Am.  Deo.  73,  and 

note  76;  Rupp  ▼.  Sampmm^  77  Id.  416. 

Relation  of  Pbikcipal  aud  Bbokkb,  what  tnnnotion  eraaiaa:  W^hqfr* 
Irvine^  80  Am.  Dec.  461. 

Effect  of  Broker  bbiko  Prevented  bt  hd  Bmplotkr  fbok  Cok* 
rucTiNG  Services:  OoUachalk  v.  Jenninga,  45  Am.  Dec  70. 

Stock-brokers,  Duties  and  Liabiletibs  of:  Barton  v.  Morgan,  75  Am, 
Dee.  31 1,  and  extended  note  313;  Moaryland  Flare  Ini,  Co,  v.  Dalrymple,  89  Id. 
779,  and  note  791. 

When  Real  Estate  Broker  is  or  is  not  Entitlbd  to  Ck)MPENSATiOB 
FROM  Both  Parties:  Famsworth  v.  Hemmer,  79  Aol  Deo.  756,  and  note 
758. 

WiiBTBEB  Party  Dealino  with  Broker  is  Presuxbd  to  Know  that 
Latter  Acts  as  Agent:  Thompson  v.  McCuUough,  77  Am.  Dee.  644;  Baxter 
▼.  Daren,  60  Id.  602. 

EviDENCB  OF  UsAOB  OR  CuisTTOM,  when  admissible:  Cox  v.  Peterson,  68 
im.  Dec.  145;  Barlow  v.  Lambert,  65  Id.  374,  and  prior  cases  collected  in 
note  379;  FarwuxniJi,  v.  Bemmer,  70  Id.  756;  Reese  v.  Medloek,  84  Id.  611. 

Broker  hab  No  Implied  Authority,  from  Usage  of  Trade,  to  warrant 
goods  sold  by  him  to  be  of  merchantable  <[uality:  Dodd  v.  Farlow,  87  Am. 
Dec  726;  and  see  Dkkmmm  v.  Oay,  83  Id.  G56. 

Insuranob  Bbokebh  have  Lien  upon  Policies  of  Insurance  in  their 
hande  procured  for  their  principals:  McKenzie  v.  Nevius,  38  Am.  Deo.  291. 

Duma,  Liabilities,  and  Rights  op  BROKEa<t  Other  than  Stock- 
BROKER&  — DtJiMoMof, — Briefly  detinoil,  a  broker  is  one  who  makes  a  bar- 
gain for  another,  and  for  so  doing  rccc^ives  a  commission,  commonly  called 
brokerage:  PtM  t.  Turner,  6  Bing.  702;  Janneii  v.  Ore/en,  4  Burr.  2103;  Sala>^ 
din  V.  MUekeU,  45  DL  79;  SibUtld  v.  Beihichem  Iron  Co,,  83  K.  Y.  381.  An 
agent  employed  to  sell  goods  on  commission  is  a  mere  broker:  Dunn  v.  Wright, 
61  Barb.  244;  bat  it  ia  held  that  a  salaried  agent  who  does  not  act  for  a  fee 
or  rate  per  cent  ia  not  »  broker:  Portlmd  v.  O'Neill,  1  Or.  218.  Strictly 
•peaking,  a  broker  ia  a  mare  '^negotiator,"  '' middle-man,*'  or  **  go- between,  ** 
never  acting  in  his  own  name,  but  in  the  names  of  those  who  employ  him: 
Bthderson  v.  State,  SO  Ind.  234;  Touro  v.  Cassin,  I  Nott  &  McC.  173;  Fowler 
▼.  J/olUns,  L.  B.  7  Q.  K  616;  &  0.,  3  Eng.  K  232.  He  does  not  have  the  pos- 
session of  the  property  which  he  is  employed  to  bny  or  sell:  Baring  r,  Carrie^ 
2  Bam.  &  Aid.  137;  and  heaoo  has  been  defined  as  one  who  is  engaged  for 
others  in  negotiating  contracts  relative  to  property  with  the  custody  of  which 
he  haa  no  concern:  Braim  v.  Citg  qf  Chkago,  110  111.  186.  The  early  defini- 
tions of  the  term  "broker"  confined  the  employment  of  brokers  to  dealings 
between  merchant  and  merchant:  See  6  Com.  Dig.  78;  livermore  on  Agency, 
73.  And  in  a  comparatively  recent  Rnglish  case^  it  was  held  that  the  brokair- 
«ge  most  relate  to  goods  or  money,  and  that  an  tfant  who  merely  negotiates 
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a  penonal  contract  for  work  and  laljor  ia  not  a  broker:  Mtffwd  ▼.  ffuffkegf  1^ 
Mcea.  8i  W.  174.  But  the  early  definitions  of  the  term  have  generally  been 
regarded  as  too  limited  to  include  the  various  classes  of  brokers  recognised 
at  the  present  day,  and  extending  to  almost  every  branch  of  business.  And 
the  term  is  now  indifferently  applied  to  those  who  buy  and  sell  real  estate  for 
others,  and  those  middle-men  who  negotiate  and  make  contracts  between  mer- 
chants in  the  interest  of  commerce,  trade,  and  navigation:  See  Otentioorth  v. 
Luther,  21  Barb.  145;  Doty  ▼.  MiUtr,  43  Id.  529;  Pierre  v.  77iomax,  4  E.  D. 
Smith,  354;  McOavock  v.  WoodUef,  20  How.  221;  Doonan  v.  Ives,  73  Ga.  295; 
LUUe  Rock  v.  Barton,  33  Ark.  436;  Johnson  v.  IluUngs,  103  Pa.  St  498.  And 
the  several  classes  of  brokers  are  distinguished  by  the  articles  in  which  they 
deal.  Urns  one  who  negotiates  sales  of  grain  or  produce  of  others,  without 
having  its  possession,  is  a  produce  or  grain  broker;  and  one  who  negotiatee 
for  the  sale  or  exchange  of  lands  of  others  is  a  real  estate  broker:  Broun  v. 
CUy  q/  Chicago,  110  111.  186.  So  there  are  bill  and  note  brokers,  exchange- 
Inrokers,  insurance-brokers,  ship-brokers,  and  stock-brokers:  See  lAUie  Rock 
V.  Barton,  33  Ark.  436,  446.  But  pawnbrokers,  who  lend  money  in  small 
■oms  on  the  security  of  personal  property,  are  not  strictly  brokers  at  all,  but 
oarry  on  a  distinct  business  on  their  own  aooonnt:  Id.  446, 450.  As  to  stoek- 
farokers,  see  Iforton  v.  Morgan,  19  N.  T.  170;  S.  0.,  75  Am.  Deo.  311,  and 
•xtended  note  313. 

Appointment  qf  and  Termmathn  <if  SmphymaU.  — The  broker's  authority 
to  act  is  conferred  by  appointment  from  his  principal,  as  in  the  case  of  any 
other  agent,  and  he  may  be  appointed  verbally  or  in  writing.  Proof  of  the 
consent  of  the  principal  ia  all  that  is  necessary  in  ordinary  cases:  See  Oood" 
speed  V.  Robinson,  1  Hilt.  423;  Fiero  v.  Fkro,  62  Barb.  288;  Pferoe  v.  Thomas, 
4  E.  B.  Smith,  354;  Brown  v.  Eaton,  21  Minn.  409;  Diekerman  v.  A^Uon,  21 
Id.  688;  ffoweMaehkieCo.  v.  dark,  15 Kan.  492;  Fisckerv.  Bell,  91  Ind.  243. 
Bat  services  rendered  in  negotiating  a  sale  as  a  mere  volunteer,  withoat  any 
employment,  express  or  implied,  will  give  no  right  to  oomnuasions:  ffinds  ▼. 
Eemy,  86  N.  J.  L.  328;  Twef/lh  Street  Market  Co,  v.  Jackson,  102  Fa.  St.  269. 
And  in  Oalifomia,  a  broker  employed  to  buy,  sell,  or  exchange  real  estate 
can  recover  no  commissions  or  compensation  for  his  services  in  that  behalf, 
miless  they  were  performed  under  a  contract  in  writing  subscribed  by  th* 
principal:  MeCarUng  v.  Loigpe,  62  GaL  299;  Mjfres  v.  Surrykue,  67  Id.  657; 
ObL  Civ.  Code,  sec.  1624;  Schuller  v.  Farquarson,  5  West  Coast  Rep.  583.  A 
general  authority  to  a  broker  to  sell  real  estate  is  simply  an  authority  to  find 
»  porbhaser,  and  not  to  conclude  and  execute  a  contract  binding  upon  hia 
principal:  Dujfy  v.  Hobson,  40  CaL  240;  Ryon  v.  McOee,  2  Mackey,  17;  and 
see  Vanhome  v.  Fridk,  6  Serg.  &  R.  90.  A  broker's  authority  to  act  is  per- 
ianal, and  cannot  ordinarily  be  delegated  by  him  to  another,  withoat  the 
assent,  express  or  implied,  of  his  principal:  Cochran  v.  Mam,  2  Ifan.  k  8. 
301;  Boeock  v.  Pavey,  8  Ohio  St.  270;  Smith  v.  Sublett,  28  Tex.  163;  Elwea  t. 
ChofmherUan,  2  Bosw.  230.  And  if  no  time  for  the  oontinuanoe  of  a  contract 
with  a  broker  is  fixed  by  its  terms,  either  party  is  at  liberty  to  terminate  it 
at  will,  subject  only  to  tiie  ordinary  reqnirements  of  good  &ith:  ScUterihwaite 
T.  Vredand,  8  Hun,  152;  SUAald  v.  Bethlehem  Iron  Co.,  83  K.  T.  381;  Doo- 
MM  ▼.  Zees,  78  Ga.  296.  The  agency  of  a  real  estate  broker  ia  said  to  cease 
npooa  the  delivery  of  the  title  papers  and  payment  for  the  property:  WcUker  t. 
JDeHfy,  6  Biss.  134. 

Nature  <if  Employment  and  Duties,  — A  broker  is  a  mere  negotiator  between 
•Cliar  partiea:  Keys  v.  Johnson,  68  Pa.  St.  42;  and  his  duty  consists  in  bring- 
ing the  minds  of  the  vendor  and  vendee  to  an  agreement:  Id.;  Htggins  r. 
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Jfoorv^  34  N.  T.  417;  Barnard  v.  Mounoi,  40  Id.  203;  Stewart  ▼.  Mather,  32 
Wis.  344;  Hicahi  ▼.  KeitMi,  7  Bnah,  253.     If  a  sale  is  effected  throngh  his 
agency  as  its  procoring  cause,  his  duty  is  performed:  Lloifd  v.  MatOiewe,  61 
K.  T.  124.     It  is  no  part  of  his  dnty  to  direct  or  adTise  as  to  the  terms  of  tha 
contract  between  the  parties,  or  explain  the  meaning  of  the  words  nsed  by 
them:   Veaae  t.  Parker,  72  Me.  443;  Foaa  r.  Rouae,  47  Mich.  658.     He  may 
jnst  as  effectoally  produce  and  create  the  agreement  between  the  parties, 
though  absent  when  it  is  completed,  and  taking  no  part  in  the  arrangement 
of  its  final  details:  Sibbald  t.  Bethlehem  Iron  Qk,  83  N.  T.  881;  MeOanek  t. 
WoodU^,  20  How.  221.    Nor  does  he  ordinarily  act  in  his  own  name,  but  in 
that  of  his  employer:  Henderwn  t.  State,  60  Ind.  234;  Dunn  t.  Wright^  51 
Barbw  244;  and  he  has  ordinarily  no  authority  vhiwte  officH  to  receiye  payment 
for  property  sold  by  him:  Id. ;  Oraham  ▼.  DueheaU,  8  Bush,  12.    Nor  is  he 
intnisted  with  the  custody  or  ponession  of  the  property  which  he  may  be 
employed  to  buy  or  sell:  Baring  ▼.  Oorrie,  2  Bam.  &  Aid.  137;  Braun  t.  (7t^ 
4if  Chicago^  110  HL  186;  and  is  thus  distingushed  from  a  fsctor,  who  is  in- 
trusted with  the  poeseseion  of  the  property,  and  may  buy  and  sell  in  his 
own  name:  PeHttne  ▼.  State,  60  Ala.  154;  Slads  ▼.  Tucker,  23  Wall.  821,  830; 
and  see  Brjfee  t.  Brooke,  26  Wend.  367;  Marjieli  t.  Zhtigfaee,  1  Sand.  36a 
For  the  mere  purpose  of  signing  the  memoranda  of  the  sale,  a  broker  is 
treated  aa  the  agent  of  both  parties  to  the  contract  he  was  instrumental  in 
effecting:  Barrp  t.  Seknddt,  67  Wis.  172;  Hinckley  t.  Arty,  27  Me.  362; 
Schlemmger  ▼.  Texas  etc.  B*p  Cfo.,  87  Ma  146;  but  in  other  respects  he  is  only 
the  agent  of  the  party  originally  emplojring  him:  Id.    The  general  rule  is,  that 
a  party  cannot  act  as  sgent  or  broker  for  both  parties  in  respect  to  the  same 
tranaaetion,  because  in  such  case  there  is  a  necessary  conflict  between  his  in* 
tarest  and  his  duty:  Bainn  ▼.  Clark,  41  Md.  168;  Barry  v.  Schmidt,  67  Wis. 
172;  Mverhart  ▼.  Searle,  71  Pa.  St.  256;  Murrof  ▼.  Beard,  102  N.  T.  505.    A 
broker  acting  at  once  for  both  vendor  and  Tcndee  assumes  a  double  agency 
disapprored  of  by  Uw,  and  which,  if  exercised  without  the  full  knowledge 
and  free  consent  of  both  parties,  is  not  to  be  tolerated:  Lynch  v.  Fallon,  11 
R.  L  311,  citing  the  principal  case;  and  see  Jlileyer  t.  Hanehett,  43  Wis.  246. 
But  the  rule  condemning  double  agency  is  held  to  be  inapplicable  where  the 
broker  is  employed  as  a  middle-man  only,  to  bring  the  parties  together  to 
make  their  own  contract,  and  so  acting  with  the  knowledge  of  both  parties. 
In  such  a  case  he  is  not  an  agent  for  either  party  to  buy  or  sell,  but  stands 
indifferent  between  them,  and  there  is  no  conflict  of  duty:  Siegrl  y.  Gould,  7 
Lans.  177;  Mullen  v.  Keetzleh,  7  Bush,  253;  Rupp  ▼.  Sampson,  16  Gray,  398; 
Oreenv,  Roherteon,  64  Cal.  75;  Herman  v.  Martineau,  1  Wis.  151;  Stewart  ▼. 
Mather,  32  Id.  344;  Ortan  t.  Scqficld,  61  Id.  382;  Retifield  v.  Tegg,  38  N.  T. 
212.     And  the  current  of  authority  is  decidedly  in  favor  of  the  validity  of 
contracts  of  double  sgenoy,  where  it  is  clearly  shown  that  each  principal  had 
full  knowledge  of  all  the  circumstances  connected  with  the  broker's  employ- 
ment by  the  other,  and  had  assented  to  the  double  employment:  Pugslcy  v. 
Murray,  4  E.  D.  Smith,  245;  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Joalin  v.  Cotoee, 
56  Id.  626;  RolSng  Stock  Co.  v.  Railroad,  34  Ohio  St.  450;  Leekiua  v.  Nonlifke^ 
66  Iowa,  471;  Bdl  v.  McConnell,  37  Id.  396;  Alexander  v.  N.  W.  Christian 
Univereity,  57  Ind.  466;  De  Steiger  v.  HoUington,  17  Mo.  App.  382;  and  see 
Rice  V.   IFooef,  113  Mass.  133;  S.  C,  18  Am.  Rep.  459;  Scrihner  ▼.  Collar,  40 
Mich.  375.    But  compare  Raiein  v.  Clark,  41  Md.  158;  S.  C,  20  Am.  Rep.  66; 
Ewerhart  v.  Searle,  71  Pa.  St.  256;  Lynch  v.  Fallon,  U  R.  I.  311;  and  the 
cases  are  uniform  in  holding,  that  if  a  double  employment  exists  and  is  not 
known  to  both  principala,  the  party  kept  in  ignorance  is  not  bound:  Scribntr 
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T.  Collar,  40  Mich.  375,  and  other  cases  aboye  cited;  FcmMworih  t.  HemmeTf 
1  Allen,  494;  S.  O.,  79  Am.  Dec  756,  and  note  758;  Boies  y.  Copekaid^  4 
McAr.  60. 

Broker's  Duties  towcards  Emfkyer*  —  The  degree  of  diligence  and  skill  re- 
qnired  of  a  broker  is  that  which  good  business  men  of  the  same  grade  and 
locality  are  accustomed  to  apply  under  similar  circumstances:  See  MyUs  ▼. 
My  Us,  6  Bush,  237;  Kempker  ▼.  Boblper,  29  Iowa,  274;  Stevens  ▼.  Walker,  55 
lU.  151;  Chandler  v.  Hoyle,  58  Id.  46;  or  that  which  a  prudent  man  would 
exercise  in  regard  to  his  own  afi&urs:  Todd  v.  Bourke,  27  La.  Ann.  385.  The 
broker  acts  in  a  repreaentatiye  capacity,  and  cannot  take  upon  himself  incom- 
patible duties  and  characters,  or  act  in  a  transaction  where  he  has  an  in- 
terest adverse  to  that  of  his  principal:  Oitemvood  v.  Spring,  54  Barb.  375; 
Taussig  v.  Hart,  58  N.  Y.  425;  Neuendorf  r.  World  Mut.  L,  Ins,  Co.,  69  Id. 
389;  Martin  v.  Moulton,  8  N.  H.  504;  EverhaH  y.  SearU,  71  Pa.  St.  25d. 
Aud  if  he  acts  adversely  to  his  principal  in  any  part  of  the  transaction,  or 
omits  to  disclose  any  interest  which  would  naturally  influence  his  conduct  in 
dealing  with  the  subject  of  the  employment,  it  amounts  to  such  a  fraud  upon 
the  principal  as  to  forfeit  any  right  to  compensation  for  services:  Carman  y. 
Beach,  63  N.  Y.  97;  Murray  v.  Beard,  102  Id.  505;  LymA  v.  FaUon,  11  B.  L 
811,  312,  citing  the  principal  case;  Tower  v.  O'NeU,  66  Pku  St.  332;  Monism 
y.  Thompson,  L.  R.  9  Q.  R  480. 

Liabilities  qf  Broker,  — A  broker  is  bound  to  keep  accurate  records  of  his 
proceedings,  and  to  account  in  good  faith  for  all  profits  made  from  contracts 
entered  into  on  behalf  of  his  principal:  Payne  v.  Waterston,  16  La,  Ann.  238; 
and  see  Cooley  v.  BetU,  24  Wend.  2a3;  Haas  v.  Damon,  9  Iowa,  589;  Bate 
v.  MeDoweU,  17  Jones  &  S.  106.  If  he  transfeni  or  parts  with  the  property 
in  a  way  or  for  a  purpose  not  authorized,  he  is  liable  as  for  a  conversion: 
ScoU  V.  Bogers,  31  K.  Y.  676;  Baker  v.  Drake,  53  Id.  211;  S.  C,  13  Am.  Rep. 
507;  S.  C,  66  N.  Y.  518;  and  see  Second  Ave.  B.  B.  Co.  v.  Mehrhach,  IS 
Jones  &  S.  1;  but  if  authorized  to  sell  at  a  given  price,  and  he  sells  at  a 
lower  price,  or  if  he  misapplies  the  avails,  or  takes  inadequate  security,  he 
is  liable  for  misconduct,  but  not  for  a  conversion:  Laverty  v.  SnetJian,  53 
How.  Pr.  152;  S.  C,  68  N.  Y.  522.  If  he  makes  a  purchase  without  au- 
thority, the  principal  may  repudiate  the  contract,  and  bring  suit  for  the  re- 
covery of  the  money  advanced  to  make  the  purchase:  Varis  v.  M<K)redy,  16 
How.  Pr.  87. 

It  Ib  well  settled  that  a  broker  cannot  be  held  personally  liable  upon  a 
contract  made  by  him  on  behalf  of  a  disclosed  principal:  Ferris  v.  Kilmer,  48 
N.  Y.  300;  TUler  v.  Spradley,  39  Ga.  35.  But  if  he  contracts  in  liia  own 
liame,  without  disclosing  his  principal,  he  thereby  renders  himself  personally 
liable,  and  both  he  and  the  principal  may  be  sued  at  the  election  of  the  other 
contracting  party:  Yougluogheny  Iron  etc.  Co.  v.  SmiiJi,  66  Pa.  St.  340;  CoU)  v. 
Knajyp,  71  N.  Y.  348;  Jessup  v.  Steurer,  75  Id.  613;  Button  v.  Winslow,  53 
Vt.  430;  Calder  ▼.  Dobell,  L.  R.  6  O.  P.  486;  Beebe  v.  Bobert,  12  Wend.  413; 
S.  C,  27  Am.  Deo.  132.  The  broker  will  be  personally  liable  in  such  caae» 
although  it  was  supposed  by  the  third  party  that  he  acted  only  as  agent; 
Cobb  V.  Knapp,  71  N.  Y.  348;  and  see  Falkenburg  v.  Clark,  11  R.  L  278;  Boyee 
y.  AUen,  28  Vt.  234;  Baldwin  v.  Leonard,  39  Id.  260;  Wilder  v.  Cowles,  100 
Mass.  487;  .^txon  v.  Doumey,  49  Iowa,  166;  but  it  is  held  to  be  otherwise  if 
the  third  party  actually  knew,  or  even  had  sufficient  information  to  fairly 
create  an  inferenoe,  of  the  existence  of  the  agency,  in  Wright  v.  Caf*oi,  9i^ 
K.  Y.  570;  and  see  Baring  v.  Carrie,  2  Bam.  &  Aid.  137;  Baxter  v.  Duren,  29 
Me.  434;  Bliss  v.  BUss,  7  Bosw.  345;  Lyon  v.  WUUams,  5  Gray,  657.    U  » 
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Ivroker  buya  property  without  diaclosmg  his  principal,  he  becomes  personally 
liable  for  the  purchase  price,  bnt  is  entitled  to  collect  such  price  from  the 
principal;  and  the  principal  can  relieve  himself  from  such  liability  only  by 
showing  payment  to  the  yendor,  or  a  release  for  a  good  and  valuable  consiiU 
eration  from  the  broker:  Knapp  y.  Simon,  96  N.  T.  284.  And  a  third  party^ 
electing  to  sue  an  undisclosed  principal,  must  take  the  account  between  the 
prinoipU  and  the  agent  as  he  finds  it  when  he  first  discovers  the  piincipal; 
and  if  the  agent  has  then  been  paid  in  full,  the  creditor  can  have  no  claim  on 
the  principal:  Paine  v.  TiUingluut,  52  Conn.  632,  538;  McOuUough  v.  Thamfh 
SOH,  13  Jones  k  S.  449;  and  see  Armstrong  v.  Sides,  L.  R.  7  Q.  B.  598. 
Where  a  broker  sells  a  note  for  cash  without  disclosing  the  name  of  his  prin> 
dpal,  he  is  liable  to  the  purchaser  for  the  amount,  if  the  signatures  turn  out 
to  be  forged:  Aldrick  v.  Jackson,  5  R.  I.  218;  Thompson  v.  McCulUmgh,  31  Mo. 
224;  Merriam  v.  WoleoU,  3  Allen,  258;  Sht  v.  Faures,  15  La.  Ann.  189;  2>ii- 
moiU  V.  Williamson,  18  Ohio  St.  515;  bnt  if  he  disclosed  the  name  of  his  prin- 
cipal, and  has  paid  the  money  over  to  him,  he  cannot  be  held  liable:  Morrison 
V.  Currie,  4  Dner,  79.  Compare  Thomson  v.  Davenport,  9  Bam.  &  C.  78;  Sox- 
terv.Duren,  29  Me.  434;  Merriam  y.  YFoJootf,  3  Allen,  258;  Fisher  r.  Rieman^ 
12  Md.  497. 

One  who  deals  with  a  person  whom  he  knows  to  be  a  broker,  although  tho 
name  of  the  principal  is  not  diaelosed,  cannot  set  off  a  claim  due  from  tho 
broker  to  him  in  an  action  brought  by  the  principal  for  the  purchase  price: 
BUSS  V.  BUss,  7  Boew.  339;  Efians  v.  Wain,  71  Pa.  St.  69;  Knapp  v.  Simon„ 
96N.  Y.  284. 

That  a  broker  who  makes  a  sals  of  goods  fraudulently  obtained  by  hi* 
principal  may  be  held  liable  in  an  action  of  trover  by  the  true  owner  waa 
held  by  a  divided  ooart,  in  Fawlsr  y.  BolUns,  L.  R.  7  Q.  B.  616;  S.  C,  3  Eng. 


Bights  of  Brokers,  Compensation,  Lien,  etc  —  A  broker's  compensation  is  or> 
dinarily  a  commission  on  the  price  or  value  of  the  thing  sold  or  exchanged, 
his  right  to  which  will  depend  upon  the  terms  of  his  employment  and  tho 
performance  of  the  service:  Portland  v.  O'NdU,  1  Or.  218;  Ooodspeed  v.  Bob- 
inson,  I  Hilt.  423;  Jaeobs  v.  Kolff,  2  Id.  133;  Broad  v.  Thomas,  7  Bing.  99; 
Bead  v.  Bonn,  10  Bam.  k  C.  438.  He  must  establish  his  employment  a» 
broker,  either  by  previous  authority  or  by  the  acceptance  of  the  agency  and 
the  adoption  of  his  acts:  Kejfs  v.  Jofinson,  68  Pa.  St.  42;  Ttoelfth  SL  Market 
Co,  V.  Jaekson,  102  Id.  269;  Hinds  v.  Henry,  36  N.  J.  L.  328;  and  it  must 
also  appear  that  he  accomplished  what  he  undertook  to  perform,  otherwise 
he  is  not  entitled  to  the  agreed  commissions:  Jacobs  v.  Kolff,  2  Hilt.  133;  JUc- 
Oavock  V.  WoodSrf,  20  How.  221.  His  right  to  compensation  attaches  ou 
completion  of  the  service,  and  not  before:  Veasie  v.  Parker,  72  Me.  44.3; 
and  see  Thomas  v.  Lincoln,  71  Ind.  41.  Nor  can  he  demand  his  commission 
for  services  not  accomplished  by  him  within  the  time  limited  by  his  contract: 
Beauchamp  v.  Higgkis,  20  Mo.  App.  514;  FuUe  v.  Wimer,  34  Kan.  576.  But 
under  a  contract  to  pay  a  broker  compensation  for  a  sale  "effected  in  any 
wise  through  his  influence  or  instrumentality  "  within  a  fixed  period,  if  the 
broker  before  the  expiration  of  the  period  named  induces  a  purchaser  to  be- 
gin negotiations  with  the  owner,  he  is  entitled  to  his  commissions,  although 
the  sale  is  not  consummated  until  after  such  period  hsa  elapsed:  0<ffe  v.  CHb^ 
son,  18  Id.  1. 

Where  a  broker  is  employed  to  effect  a  sale  of  property,  or  to  find  a  ous- 
iomer,  and  through  his  efforts  a  customer  is  found,  or  the  seller  and  buyer 
brought  together,  he  has  performed  his  contracti  and  is  entitled  to  his  com- 
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miflsioiis:  Hiffffifu  v.  Jfoore,  34  N.  Y.  417;  Barnard  ▼.  Manual,  40  Id.  203; 
Duclo9  ▼.  Cunningham,  102  Id.  678;  Degmand  v.  StMhm,  140  Maaa.  339; 
Vfotie  V.  Parker,  72  Me.  443.  If  the  broker  finds  a  pnrchaaer  able  and  will- 
ing to  take  upon  the  terma  named,  he  is  entitled  to  hia  commiaaion,  althoagh 
ihe  principal  concludes  the  aale  himaelf:  McClave  ▼.  Paine,  49  N.  Y.  661; 
Janu  ▼.  Adler,  34  Md.  440;  Hindi  ▼.  Htnry,  36  N.  J.  L.  328;  Dolan  v.  Scan^ 
ian,  67  Gal.  261;  Timberman  ▼.  Craddoek,  70  Ma  638;  Fasc  ▼.  Raiue^  41  Miofa. 
668;  Watmn  ▼.  Brooks,  8  Saw.  316;  Stilbnan  v.  ifttcAei^  2  Rob.  (N.  Y.)  623; 
compare  W^ekoff  v.  7Vty&>r,  13  Daly,  664;  or  refuses  to  ddliver  the  property: 
£etly  V.  Phelpa,  67  Wis.  426;  or  refuses  performance  in  some  other  way: 
Love  V.  Miller,  63  Ind.  294;  BaOey  ▼.  Cliapman,  41  Mo.  636;  Cooke  v.  Fiske, 
12  Gray,  491 ;  or  although  the  sale  is  never  oompleted,  if  the  ^ilure  to  com* 
plete  it  is  in  consequence  of  a  defect  of  title,  and  without  any  fault  on  the 
part  of  the  broker:  Ooodridge  v.  HoUaday,  18  IlL  App.  363;  Knapp  v.  Wal^ 
lace,  41  N.  Y.  477;  Oangake  v.  Broad,  67  GaL  224;  Doty  ▼.  MiOer,  43  Barb. 
629;  Olent/ujorth  v.  Luilier,  21  Id.  146.  Contra:  Rockwell  ▼.  Newton,  44  Conn. 
333.  It  is  not  necessary  that  the  negotiations  for  sale  or  exchange  should  be 
-conducted  by  the  broker  to  entitle  him  to  his  commissions,  if  it  be  shown  that 
he  introduced  the  parties,  and  his  introduction  led  to  the  contract,  so  that 
-he  was  the  procuring  cause  of  the  sale:  Snetdorff  v.  Schmidt,  66  N.  Y.  319; 
Veane  v.  Parker,  72  Me.  443;  Wydeoff  ▼.  BUu,  12  Daly,  324;  AttriU  ▼.  Pai- 
iereon,  68  Md.  226.  But  the  broker  is  bound  to  act  in  good  faith  in  furnish- 
ing a  customer,  and  when  one  is  presented,  the  principal  is  not  bound  to 
•accept  him  or  to  pay  the  commissions  unless  he  is  ready  and  able  to  perform 
the  contract  on  his  part  according  to  the  terma  proposed:  Fraaer  v.  Wydaf, 
«3  N.  Y.  446;  Wylie  ▼.  Mairme  NaL  Bank,  61  Id.  416;  Tambe  v.  AUaoander. 
101  Mass.  266;  S.  0.,  3  Am.  Rep.  349;  Sibbald  ▼.  Bethlehem  Iron  Co,,  83  Id. 
378;  PraU  y.  Hotchkiea,  10  111.  App.  603;  ffamUn  ▼.  Schulte,  31  Minn.  486; 
but  if  the  principal  accepts  him,  either  upon  the  terms  previously  proposed 
or  upon  modified  terms  then  agreed  upon,  and  a  valid  contract  is  entered 
into  between  the  principal  and  the  person  presented  by  the  broker,  the  com- 
mission u  earned:  C<^eman  v.  Meade,  13  Bush,  368;  Batta  v.  Shepherd,  14 
Pac.  Rep.  496  (Kan.).  The  principal  cannot  prevent  the  recovery  of  com- 
missions by  changing  the  terms  proposed  to  the  broker:  Stewart  v.  Mather^ 
32  Wi8.  344;  Oorman  v.  ScMle,  13  Daly.  610;  Bash  v.  Hill,  62  Dl.  216.  But 
it  is  held  that  a  sufficient  purchaser  is  not  offered  by  a  real  estate  broker 
unless  he  is  of  sufficient  pecuniary  responsibility:  leclin  v.  Oriffiih,  62  Iowa, 
^68.  So  if  the  negotiations  set  on  foot  by  a  broker  are  completely  broken 
ofi*  by  disagreement  as  to  the  price,  and  the  property  is  afterwards  sold  to 
the  same  party  by  another  broker,  the  first  broker  is  not  entitled  to  com- 
missions: Livezy  v.  Miller,  61  Md.  326.  But  where  a  contract  is  made  to  pay 
«  broker  commissions  on  the  sale  or  exchange  of  real  estate,  a  change  of  own- 
•ership  in  the  property  described  iu  the  contract  during  the  negotiations  does 
not  necessarily  release  the  principal  from  payment  of  the  commissions;  nor 
is.  he  released  by  the  fact  that  the  negotiations  were  not  at  first  successful, 
and  were  declared  by  him  to  be  terminated,  provided  they  are  continued  by 
him  and  are  successful:  Fox  v.  Byrnes,  20  Jones  &  8.  160. 

If  a  broker  is  employed  under  a  special  contract  to  negotiate  for  his  prin- 
cipal the  purchase  of  real  property  at  a  fixed  sum  as  his  compensation  for 
his  services  in  connection  with  such  purchase,  it  is  held  that  his  services  will 
«iot  end,  nor  his  contract  be  completed,  until  all  necessary  arrangements  are 
made  whereby  the  principal  may  acquire  the  title  to  the  property.  It  is  not 
enough  merely  to  procure  a  contract  for  a  sale  from  parties  who  are  unable  to 
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fxiftke  a  valid  eonTeyaaoe:  Ker/ooi  y.  Steele^  113  HI  610;  and  aae  Wa&er  v. 
Derby,  6  Bin.  134.  Bat  as  a  general  rale,  a  broker  is  entitled  to  oompensa* 
tion  whea  he  has  f onnd  for  his  employer  one  who  makes  a  binding  contract  ia 
writing  for  the  pnrchase  or  sale  of  the  property  to  be  bought  or  sold:  Vecmk 
▼.  Parher,  72  Me.  444;  Biee  y.  M<xyOf  107  Mass.  650.  And  if  a  broker  effeets 
a  sale  of  goods  "to  arrive,"  he  is  entitled  to  his  commissions  although  the 
goods  do  not  arrive,  and  the  sale  is  never  consummated:  Paulaen  v.  DatteU,  8 
Daly,  40.  So  a  broker  employed  to  obtain  a  loan  is  not  boond  to  procore  a 
binding  contract  to  make  the  loan  from  a  party  willing  to  do  so  to  entitle  him 
to  commissions.  It  is  enough  to  procure  such  a  party,  and  the  eventual 
right  to  commissions  then  depends  upon  the  subsequent  negotiations  between 
the  principals:  Burling  v.  OuTither,  12  Daly,  6. 

In  the  absence  of  a  special  agreement  as  to  the  amount  of  the  broker's 
commissions,  custom  at  the  time  and  place  of  employment  may  be  shown: 
Morgan  v.  Masons  4  E.  D.  Smith,  636;  but  evidence  of  custom  is  inadnussible 
when  the  parties  have  covered  the  points  by  an  express  agreement:  ITare  v. 
Ilaytcard  Rubber,  Co.,  3  Allen,  84;  lUingsuxnih  v.  Siosson^  19  IlL  App.  612; 
Bower  v.  Jones,  8  Bing.  b5.  If  no  agreement  fixing  commissions  exists,  and 
no  usage  can  be  shown,  the  broker  is  entitled  to  reasonable  compensation: 
PoiU  V.  Aechtemaehl,  93  Pa.  St.  138.  And  if  the  testimony  tends  to  show 
that  the  broker  rendered  some  service,  but  did  not  effect  a  sale,  an  instruction 
that  if  the  jury  believe  that  he  rendered  some  service  he  is  entitled  to  recover 
on  a  quantum  meruit,  is  not  improper:  McMuriry  v.  Madiaon,  18  Neb.  291. 
But  if  the  duties  of  a  broker  are  executed  in  such  a  manner  that  no  benefit 
results  from  them,  he  is  not  entitled  to  recover  commissions,  or  even  a  com* 
pensation  for  his  trouble:  Hammond  v.  Ilolladay,  1  Car.  &  P.  384;  Dodge  v. 
Tilaton,  12  Pick.  328;  H(^man  v.  Lhnnggton,  14  Jones  ft  S.  552.  So  a  broker 
is  required  to  act  with  the  utmost  good  faith  towards  his  principal,  and  if  he 
does  not  so  act,  he  is  entitled  to  nothing:  Pratt  v.  Paitenon,  1 12  Pa.  St.  476; 
Murray  v.  Beard,  102  N.  Y.  605;  and  see  Segar  v.  Parriak,  20  Gratt.  672. 
Nor  is  a  broker  entitled  to  commissions  for  services  rendered  in  conneotioii 
with  a  transaction  which  is  in  itself  illegal  or  immoral  or  against  publio 
policy:  Fareira  v.  OabeHl,  89  Pa.  St.  89;  Bank  v.  Cunningham,  25  Aju.  Law 
Reg.,  N.  S.,  138  (Ga.);  and  see  Smith  v.  Bouvier,  70  Pa.  St.  325.  Nor  can  he 
recover  for  services  rendered  in  violation  of  a  statute  requiring  a  broker  to 
take  out  a  license,  and  declaring  it  an  offense  to  engage  in  such  business  with* 
out  a  license:  Ck>eteUo  v.  CMdheek,  9  Phila.  159;  HoU  v.  Green,  73  Pa.  St  198; 
Johiton  V.  HulmgB,  103  Id.  498. 

As  a  general  rule,  a  broker  cannot  act  for  and  receive  commissions  from 
both  parties,  unless  they  are  both  fully  informed  that  he  is  acting  in  a  double 
capacity.  It  is  held  to  be  contrary  to  public  policy  to  allow  the  broker  a 
fight  of  action  against  both  to  recover  his  conmiissions,  even  though  he  had 
acted  in  good  faith:  BeU  v.  McConnell,  37  Ohio  St.  396;  Bice  v.  Wood,  113 
Mass.  133;  S.  C,  18  Am.  Rep.  459;  Scribner  v.  Collar,  40  Mich.  375;  Lynch 
V.  FaUon,  11  R.  L  311;  Meyer  v.  Hanehett,  39  Wis.  419;  S.  0.,  43  Id.  246,  aU 
of  which  cite  the  principal  case;  Baiain  v.  Clark,  41  Md.  168;  S.  0.,  20  Am. 
Rep.  66;  De  Stager  v.  Ifollington,  17  Mo.  App.  382;  Spyer  v.  Fieher,  6  Jones 
4  S.  93;  WOb  v.  Paxton,  32  N.  W.  Rep.  749  (Minn.);  Moriaon  v.  Thonypaon, 
L.  R.  9  Q.  B.  480;  S.  C,  10  Eng.  R.  129;  Harrington  v.  Vktoria  Dock  Co., 
L.  R.  8  Q.  B.  D.  549;  and  evidence  is  not  admissible  to  show  a  custom 
among  brokers  to  charge  a  commission  to  both  parties  in  such  eases:  Bice  y. 
Wood,  113  Mass.  133;  S.  C,  18  Am.  Rep.  459,  citing  the  principal  oaM| 
Baiain  y.  Clark,  41  Md.  158;  8.  C,  20  Am.  Rep.  66.  But  an  exoeptkn  It 
Ax.  Dm.  Vol.  XCm— 12 
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th«  general  role  ie  reoognixed  where  the  Kroker  has  no  dnty  to  perform  ex- 
cept to  bring  the  partiee  together,  leaving  them  to  neigotiate  and  oome  to  am 
agreement  between  themaelTee;  and  where  this  constitotes  the  broker's  whole 
duty,  he  may  take  a  oommiasion  from  both  aidee:  Orion  y.  SecfiM^  61  Wia. 
382;  Shepherd  v.  Htddan,  29  N.  J.  L.  834;  MuOm  y.  Keetdeb,  7  Bosh,  253; 
Wyeb^r.BUaa,  12 Daly,  324;  Chrem y. B6berUtm,UCBL  75;  Skgdr.GfwH 
7  Lane.  177.  But  the  exceptional  character  of  the  caae  most  dearly  appear 
to  entitle  it  to  exemption  from  the  general  principle:  SerSmer  y.  CoOar,  40 
Mich.  370. 

SMeUiif  Speahngt  Broker  can  have  No  Lien,  ainoe  he  has  not  nndsr  ordi- 
nary oircnmstancei  any  property  of  his  principal  in  his  possession  on  whici^ 
the  right  of  lien  can  attach.  Bnt  although  he  does  not  usnally  possess  tho 
right  of  general  lien,  he  may  be  in  a  situation  to  exercise  the  right  of  partic- 
ular lien:  Barry  y.  Bonmger,  46  Md.  69;  as,  where  he  sells  a  cargo  of  mer- 
chandise, he  may  haye  a  lien  upon  the  proceeds  in  his  hands  for  his  commia- 
sions  in  effecting  that  particular  sale,  though  not  for  his  entire  daim  against 
the  owners:  Id.  If  securities  are  specifically  pledged  to  a  broker  to  secure 
the  payment  of  a  particular  loan  or  debt,  he  has  nclien  thereon  for  a  general 
balance,  or  for  the  payment  of  any  other  daim:  Wpckoff  r,  Anthony,  9  Daly* 
417;  and  see  Lane  y.  BaOey,  47  Barb.  395.  And  if  a  broker  hdds  certain 
diatteU  especially  appropriated  as  security  for  a  loan  obtained  by  him  from 
a  third  person  for  his  prindpal,  he  canno^  in  the  absence  of  a  spedal  agree- 
ment^ appropriate  any  part  of  the  proceeds  of  such  chattels  to  the  payment 
of  a  debt  due  by  the  prindpal  to  him:  Jamee*e  Appeal,  69  Fa.  St.  64.  In  ao* 
cordanoe  with  a  usage  existing  among  insurance  brokers,  they  haye  a  lien 
upon  all  pdides  in  their  hands  procured  by  them  for  their  pxindpals  for  the 
payment  of  the  sums  due  to  them  for  oonmiissions,  disbursements,  adyanoea^ 
and  seryices  in  and  about  the  same^  but  not  for  the  balance  of  a  general  ao- 
coont  embracing  items  whdly  disconnected  with  the  business  of  the  agency: 
MeKenrie  y.  ^eeiiM^  22  Me.  138;  &  a,  38  Am.  Dec  291. 

Ths  prxhoepal  oass  18  OKTID  to  the  point  that  where  the  same  agent  ia 
retained  by  different  persons  on  oommisdon  to  negotiate  sales  or  exchangea 
of  their  property,  and  he  brings  about  an  axchange  between  two  of  them, 
neither  knowing  that  he  was  acting  for  the  other,  he  has  not  a  rigjht  of  action 
•gainst  both  to  recoyer  his  commisdons,  eyen  though  he  acted  in  good  faith, 
in  Seribner  y.  OoOar,  40  Miofa.  378;  Lynch  y.  FaUon,  11  R.  L  312;  Meyer  y. 
iToncAett,  39  Wia.  424;  BeU  y.  McOoHneO,  37  Ohio  St.  400;  lUeeY.  Wood,  113 
liass.  135;  and  is  dted  to  the  point  that  an  agent  canno^  without  the  con- 
sent of  his  prineipal,  beoome  the  pnrdiaaer  for  his  own  uae  and  benefit  of 
property  whidi  is  intrusted  to  him  to  ssU,  la  Smith  y.  Towmmi,  109 
608. 
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InoBMAnoir  n  Fatally  DEncnvs  which  charges  certain  pertiee  with  in* 
trillion  into  the  offices  of  wardens  and  vestrymen  of  Sti  Panl's  Chnrch, 
"a  corporation  created  by  the  aathority  of  this  state,"  without  showing 
in  what  manner  the  organization  became  a  body  corporate^  not  having 
been  created  by  special  charter. 

b   18    SUVFXOUNT   TO  AtSR    IN  GXNXBAL   TiBUS    EziarnDrOI  OV  CORFOBA- 

noH  created  by  special  charter.    Bat  where  it  is  not  so  created^  the 
facta  showing  ita  existence  mnst  be  set  forth. 

BumTJUOl  OV  COBFORATION  IB  JUBISDIOTIOHAL  FaOT  WRIOH  IfUCT  BB  SbI 

Fqbth,  unless  judicially  known,  where  an  information  is  filed  for  nsnrpa- 
turn  of  office. 

XnfUBB    AHD    BUTIBS    OV    AlLBOBD    OwiOB    Df    COBPOBATION,   HOT    JVDI- 

COALLT  KvowK,  XUBT  BB  80  Dbscbibbd^  in  an  information  filed  for 
usurpation  of  the  office,  as  to  show  whether  it  is  an  office  within  the 
wi^^niiig  of  the  law  relating  to  the  usurpation  of  franchises. 
Ir  D  MnJonrDKB  ov  Pabtibs,  where  persons  daiming  to  be  wardens  and 
other  persons  claiming  to  be  vestrymen  of  a  church  join  as  relators 
to  test  in  one  proceeding  their  rights  to  the  offices  respectively,  against 
parties  claiming  adversely. 

Infobmation  in  the  nature  of  a  quo  toarrantOf  filed  to  deter- 
mine the  legality  of  the  election  of  the  wardens  and  yestry- 
men  of  St.  Paul's  Church  in  the  city  of  Detroit,  charging  the 
defendants  with  intrusion  into  the  offices  of  wardens  and 
vestrymen  of  said  church, ''  a  corporation  created  by  the  au- 
thority of  the  said  state/'  of  Michigan.  The  parties  claiming 
to  be  wardens  and  those  claiming  to  be  vestrymen  joined  as 
relators.  The  defendants  demurred  to  the  information,  urging 
as  special  eauseSy  that  it  was  not  averred  with  sufficient  oer* 
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iainty  and  precision  that  said  corporation  had  been  created, 
and  Btill  existed,  so  as  to  bring  the  case  within  the  purview  of 
the  statute  relative  to  the  usurpation  of  franchises;  and  that 
the  information  presented  the  alleged  rights  of  several  relators 
to  several  distinct  and  separate  offices,  of  different  classes,  and 
with  distinct  duties  attached.  A  general  replication  was  filed 
to  the  demurrer. 

A.  D.  Fraser  and  L.  Bishop^  for  the  defendants. 
H.  K.  Clarke  and  C.  L  Walker ^  for  the  relators. 

By  Court,  Cooley,  J.  It  is  commonly  a  source  of  regret 
when  a  court  is  compelled  to  dispose  of  the  case  before  it 
without  passing  upon  the  main  questions  raised;  but  the 
nature  of  the  record  in  the  present  case  is  such  as  to  leave 
us  no  alternative.  We  are  clearly  of  opinion  that  the  informa- 
tion is  fatally  defective  in  two  particulars. 

It  is  defective,  firstly,  in  not  showing  in  what  manner  the 
organization  in  which  the  defendants  are  accused  of  having 
usurped  office  became  a  body  corporate.  When  any  person,  or 
association  of  persons,  is  charged  with  usurping  the  franchise 
of  a  corporation,  it  is  sufficient  for  the  attorney-general  to  call 
upon  them,  in  general  terms,  to  show  by  what  authority  they 
claim  the  right  to  exercise  such  franchise;  but  when  the  very 
nature  of  the  proceeding  is  such  as  to  assume  the  actual  exist- 
ence of  a  corporalion,  and  it  is  alleged  that  defendants  usurp 
some  authority  therein,  no  ground  whatever  is  shown  for  calling 
upon  defendants  to  show  their  right  until  it  is  made  to  appear 
that  a  corporation  exists.  The  claim  to  a  corporate  franchise, 
which  does  not  exist  in  fact,  may  be  a  great  public  wrong,  de- 
manding immediate  redress;  but  the  claim  to  an  office  in  a 
corporation  which  has  no  existence  can  hardly  be  a  matter  of 
public  concern,  unless  accompanied  with  the  attempt  to  exer- 
cise a  corporate  franchise;  in  which  case  the  remedy  would 
be  an  information,  not  for  the  unlawful  intrusion  into  an  office, 
but  for  the  usurpation  of  the  franchise.  The  information  in  a 
case  like  the  present  must,  therefore,  show  that  a  corporation 
exists;  for  until  that  is  shown,  it  is  not  made  to  appear  that 
there  is  any  office  into  which  the  defendants  can  intrude.  The 
precedents  in  proceedings  against  public  officers  are  not  ap* 
plicable  in  all  particulars  to  the  case  before  us;  since  those 
are  cases  where  the  courts  must  judicially  take  notice  of  the 
existence  of  the  offices,  and  no  allegations  are  necessary  to 
show  how  they  were  created. 
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The  statute  under  which  this  information  is  filed  (Comp, 
Laws,  sec.  5291)  authorizes  this  proceeding  in  the  case  of 
usurpation  of  office  "in  any  corporation  created  by  the  au- 
thority of  this  state."  The  information  avers,  in  the  words  of 
the  statute,  that  the  corporation  known  as  "  the  rector,  war- 
dens, and  vestrymen  of  St.  Paul's  Church  in  the  city  of  De- 
troit," of  which  the  defendants  claim  to  be  wardens  and 
vestrymen,  is  "  a  corporation  created  by  the  authority  of  this 
state  ";  and  we  might  infer  it  to  be  the  view  of  the  pleader 
that  the  statute  establishes  a  rule  of  pleading;  whereas,  in  our 
opinion,  it  only  points  out  the  cases  in  which  an  information 
may  be  filed,  leaving  the  mode  of  showing  that  the  case  is  one 
within  the  statute,  to  be  governed  by  the  rules  of  pleading 
before  in  force. 

Where  a  corporation  has  been  created  by  special  charter, 
we  do  not  regard  it  necessary,  though  perhaps  usual,  to  do 
more  in  the  information  than  to  aver  its  existence  in  general 
terms;  since  the  court  is  bound  to  take  judicial  notice  of  the 
charter  (Comp.  Laws,  sec.  2,  cl.  18),  and  is  thus  informed  of 
the  actual  corporate  existence.  But  as  the  body  in  question 
has  no  such  charter,  and  if  it  exists  as  a  corporation  at  all, 
must  have  been  constituted  such  under  some  general  law  of 
the  territory  or  state,  by  acts  in  pais,  it  is  obvious  that  there  is 
nothing  upon  the  face  of  this  information  by  which  the  court 
can  see  that  the  allegation  that  the  church  is  a  corporation 
is  true  in  fact.  The  bare  averment  that  it  is  one  is  but  a 
conclusion  of  laiy  drawn  by  the  pleader,  but  which  the  court 
ought  to  have  the  means  of  drawing  for  itself  from  the  tacis 
set  forth. 

We  were  referred  upon  the  argument  to  several  cases  in 
which  it  has  been  held  that  when  the  state  calls  upon  one  to 
show  cause  why  he  claims  to  exercise  a  corporate  franchise, 
or  to  possess  a  public  office,  the  allegations  of  the  attorney- 
general  may  be  of  the  most  general  character,  while  the 
defendant  is  required  to  set  forth  specifically,  and  with  par- 
ticularity, the  grounds  of  his  claim,  and  the  continued  exist- 
ence of  his  right:  People  v.  Maywomij  5  Mich.  148;  People  v. 
River  Rairin  and  Lake  Erie  R.  R.  Co.,  12  Id.  398.  We  have 
no  disposition  to  qualify  these  decisions  in  any  way.  The 
state  has  always  a  right  to  demand  of  any  one  assuming  a 
public  office  or  franchise  to  show  his  authority  therefor;  but 
the  state  has  no  concern  with  the  unfounded  claims  which 
parties  may  make  to  an  office  not  existing  in  fact.    The  ex- 
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istence  of  the  corporation  in  the  present  case  is  a  jurisdictional 
fact  which  must  be  set  forth;  while  there  is  no  corresponding 
jurisdictional  fact  to  be  alleged  in  the  cases  cited.  The  right 
to  file  information  in  those  cases  depended  solely  upon  the 
discretion  of  the  attorney-general;  while  in  this  case  there 
must  be  corporate  existence,  or  he  is  not  authorized  to  call 
upon  defendants  to  show  ground  for  their  claims.  Jurisdic- 
tion appearing,  the  facts  relating  to  the  usurpation  or  intru- 
sion may  be  alleged  here,  as  they  were  in  those  cases,  in  very 
general  terms;  and  similar  allegations  to  those  referred  to  in 
the  cases  cited  have  not  been  objected  to  in  the  present  case. 

There  is  also  a  broad  distinction  in  respect  to  this  particular 
point  between  the  cases  now  before  us  and  those  cited  by 
counsel  from  the  federal  decisions,  where  the  question  related 
to  the  averment  of  citizenship,  where  one  of  the  parties  was  a 
corporation.  That  question  affected  either  personal  rights  to 
sue  or  personal  exemptions  from  being  sued  in  the  particular 
court;  and  the  fact  was  one  of  which  the  court  would  take  no 
notice  in  any  stage  of  the  case  unless  it  was  specially  put  in 
issue.  But  here  the  fact  of  corporate  existence  is  not  the 
basis  of  any  authority  at  all  in  the  court  to  act  in  respect  to 
the  subject  of  controversy,  and  it  is  not  one  in  respect  to  which 
there  can  be  a  waiver  by  the  parties.  This  proceeding  by  in- 
formation is  of  a  prerogative  character,  to  enable  the  court  to 
see  that  privileges  or  franchises  granted  by  or  pertaining  to 
the  sovereignty  of  the  state  are  not  usurped,  intruded  upon,  or 
abused;  and  it  pertains  to  the  dignity  of  the  court  to  see  that 
parties  do  not  use  it,  even  by  consent,  for  private  purposes. 
If  the  general  allegation  employed  in  this  case  were  sufficienti 
and  the  proof  could  be  waived  by  the  parties,  it  would  be 
easy  to  impose  upon  the  court  the  disputes  as  to  offices  in 
voluntary  associations,  in  no  way  affecting  prerogatives  of 
sovereignty,  and  to  which  this  proceeding  has  no  application 
whatever. 

But  if  this  were  not  a  jurisdictional  defect,  there  would  still 
be  reasons  why  the  n!^ode  in  which  the  corporation  became 
such  should  be  pointed  out.  Although  the  statute  says  the 
information  may  be  filed  against  '^  any  person  "  usurping  office 
in  "  any  corporation  "  created  by  authority  of  this  state,  yet 
there  must  be  very  many  cases  in  which  the  court  would  be 
at  liberty  to  refuse  to  listen  to  the  controversy.  When  the 
proprietors  of  a  country  store,  or  the  members  of  a  village 
library  association,  or  the  participants  in  a  district  school 
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debating  society,  or  an  association  of  musical  amateurs,  may 
incorporate  themselves  under  our  general  laws,  and  establish 
various  grades  of  ofiBces  for  the  purposes  of  their  organization, 
it  can  scarcely  be  seriously  urged  that  the  supreme  court  can 
be  required  to  settle  all  their  contested  elections  and  appoint- 
ments in  this  proceeding.  There  are  grades  of  positions  de- 
nominated offices  which  do  not  rise  to  the  dignity  of  being 
entitled  to  the  notice  of  the  attorney-general  by  information, 
if,  in  fact,  there  be  not  corporations  which  are  not  within  the 
intention  of  the  statute,  —  upon  which  we  express  no  opinion. 
An  information  filed  in  a  case  not  proper  for  the  consideration 
of  the  court  it  should  have  the  opportunity  to  dismiss  in  some 
preliminary  stage  of  the  case;  and  for  that  reason,  if  for  no 
other,  it  ought  to  have  the  facts  set  forth  which  would  direct 
it  to  the  law  authorizing  the  corporation,  prescribing  its  func- 
tions, and  indicating  the  powers  and  duties  of  its  officers. 
We  ought  to  be  able  to  see  whether  the  office  is  one  provided 
for  by  the  statute,  or  whether,  instead,  it  is  created  by  some 
derivative  authority;  so  that  we  may  draw  the  line  of  distinc- 
tion between  those  which  are  "  offices  "  within  the  meaning  of 
the  statute,  and  those  which  are  rather  the  positions  of  agents 
or  servants  merely. 

But  the  information  is  bad,  secondly,  because  of  misjoinder 
of  parties  and  of  causes  of  complaint.  It  may  be  proper  that 
the  two  parties  claiming  to  be  wardens  should  unite  in  a  pro- 
ceeding to  test  the  right  of  those  in  possession,  and  that  the 
eight  vestrymen  should  do  the  same.  This  might  depend 
upon  the  mode  of  election.  But  no  mode  of  election  or  ap- 
pointment could  authorize  persons  claiming  different  offices  to 
unite  their  complaints,  and  seek  to  determine  the  title  to  both 
offices  in  one  proceeding,  without  a  statute  specially  permit- 
ting it  There  is  no  such  statute  in  this  state;  and  the  diffi- 
culties in  the  way  of  making  it  of  service  are  so  great  that  it 
could  hardly  be  desirable  that  one  should  be  passed.  It  is 
just  as  competent  to  test  in  one  suit  the  right  to  the  offices  of 
sheriff  and  treasurer  of  a  county  as  to  those  of  wardens  and 
vestrymen  in  a  church.  They  may  derive  their  title  from 
the  same  election,  and  the  questions  in  dispute  may  be  the 
same;  but  this  is  no  more  than  will  often  happen  when  sev* 
eral  offices  of  the  same  municipality  are  in  contest  at  the 
same  time.  The  misjoinder  is  as  fatal  as  it  would  be  for  two 
persons,  having  distinct  and  separate  claims  for  trespasses 
committed  by  two  others,  to  join  in  a  suit  to  recover  damages 
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therefor.  The  fiimilarity  of  duties  in  the  two  offices,  or  the 
tact  that  the  incumbents  participate  in  \]\o  ^nme  duties,  if 
snch  be  the  fact,  cannot  change  this  fuudumenial  rule  in 
pleading. 

We  are  of  opinion  that  the  demurrer  is  well  taken.  As  od 
the  ground  of  the  misjoinder,  if  for  no  other  reason,  an  amend- 
ment  could  not  be  allowed,  the  judgment  must  be  final, 

Chbibtianot,  J.,  and  Martin,  C.  J.,  concurrred. 

Campbell,  J.,  being  a  party,  did  not  sit  in  this  case. 

iNfOBXATiOK  TOB  MANDAMUS,  natare  and  requisites:  See  Stale  r»  Board 
qfSgwMSution,  74  Am.  Dec  381;  Arbeny  ▼.  Beacen^  55  Id.  791. 

Quo  Wabrabto  AOAIN8T  CoapOBATioiis:  See  State  ▼.  BaUey,  79  Am.  Bee. 
405,  and  prior  cases  ooUected  in  note  411. 

Ik  Iniobxation  vs  Naturi  ov  Quo  Wabsasto,  FRAKCHiass  ahb  pRm- 
LIGB8  Allbobd  TO  BB  UsuBPBD  need  only  be  set  forth  in  general  terms: 
People  ▼.  Bioer  BaMn  etc  B.  B.  Co,,  S6  Am.  Dec.  64;  see  PeopU  v.  HartweU, 
86  Id.  70. 

AiXBOATioH  OV  Ck)BFOBATB  ExiSTBiTOB  IN  Plbadoio:  See  Stein  ▼.  ImUan-^ 
apoUa  BwOd.  etc.  Aeeoe,,  81  Am.  Dec  353;  HoOowai^  ▼.  UemfkU  etc  B.  B.  Co., 
76  Id.  68,  and  cases  collected  in  note  71. 

Thb  pbzngipal  gasb  is  cttbd  to  the  point  that  if  an  association  pnrpori- 
ing  to  be  a  corporation  is  called  upon  to  show  by  what  authority  it  assumea 
to  exercise  the  frsnchise^  it  most  do  so  with  distinctness  and 
in  Pahdter  r.  Pert  MarputU  Lrnnber  Co.,  31  Mich.  184. 


Stbokg  V.  Grand  Trunk  Railroad  Company. 

rifi  MiCBIOAll,  206.] 

Ci^n-pi»ft  MAT  Maihtain  Aotion  AGAiKarr  Ibtebmbdiatb  GoBSioifBB  fro 
Bbootbb  bob  Dbduction  OB  Fbbight  made  by  rirtne  of  a  mercantile 
custom,  allowing  a  deduction  for  shortage  not  arising  from  the  &ult  of 
the  prior  carrier,  if  the  deduction  was  suffered  under  protest^  and  the 
consignee  had  not  accounted  with  the  owner  of  the  cargo  when  action 
was  commenced. 

Bill  ob  Lading  is  Opbn  to  Explanatiob  like  other  receipts,  and  the  car- 
rier may  show  that  the  actual  amount  which  came  to  his  hands  is  difibr- 
ent  from  that  stated. 

Custom  to  bb  Admtitbd  nrro  Law  must  appear  to  have  been  general  and 
uniform,  peaceably  acquiesced  in,  and  not  subject  to  contention  and  dis- 
pute. 

Allbobd  Custom  bt  Which  Intbbmbdiatb  Consionbb  n  Autbobizbd  to 
Dbduot  from  back  freight  earned  any  deficiency  in  the  cargo^  as  shown 
by  a  comparison  of  the  bill  of  lading  with  the  measurement  of  the  carrier 
receiying  it,  and  that  the  prior  carrier  shall  not  be  allowed  to  show  that 
there  was  error  io  the  bill  of  lading,  is  not  a  custom  that  the  courts  will 
recognise  and  enforce. 
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Assumpsit  to  recover  a  balance  of  freight  due  upon  a  cargo 
carried  in  the  plaintiff's  vessel,  and  delivered  to  the  defendant 
as  intermediate  consignee.  The  opinion  states  the  facts.  Trial 
without  a  jury,  and  judgment  for  the  defendant. 

H.  B.  Browfij  for  the  plaintiff. 

Maynard,  Meddaugh^  and  Swifiy  for  the  defendant. 

By  Court,  Coolst,  J.  This  case  presents  questions  regarding 
the  proof  and  validity  of  a  mercantile  custom,  by  which  an 
intermediate  consignee  is  authorized  to  deduct  from  the  back 
freight  earned  any  deficiency  in  the  cargo,  as  shown  by  a  com- 
parison of  the  bill  of  lading  with  the  measurement  of  the  car» 
rier  receiving  it. 

It  appears  that  the  plaintiff's  vessel,  the  schooner  Swallow^ 
took  on  board  a  quantity  of  com  at  Chicago,  consigned  to  tho 
Bank  of  Montreal,  Cobourg,  and  stated  in  the  bill  of  lading  to> 
be  20,0342!  bushels.  This  was  the  measurement  of  the  eleva- 
tor at  Chicago,  and  was  supposed  at  the  time  to  be  correct. 
On  the  delivery  of  the  cargo  to  the  defendants  as  intermediate^ 
consignees  at  Samia,  a  deficiency  o'f  205$  bushels  was  discov- 
ered, and  the  defendants  thereupon  refused  to  pay  the  freight 
upon  the  amount  actually  delivered,  except  subject  to  a  de- 
duction of  the  value  of  this  deficiency,  justifying  their  refusal 
upon  the  custom  mentioned.  The  evidence  of  the  master  of 
the  vessel,  if  trustworthy,  would  show  very  clearly  that  the 
apparent  deficiency  was  in  consequence  of  erroneous  measure- 
ment at  Chicago;  and  as  the  supposed  custom  makes  no  ex- 
ception of  the  case  where  the  master  is  not  in  fault,  we  must 
consider  its  validity  on  the  assumption  that  the  facts  are  as 
claimed  by  the  plaintiff. 

It  may  be  well  to  see  at  the  outset  what  the  rights  of  tbo 
parties  would  be  in  the  absence  of  any  such  custom,  and  what 
the  changes  are  which  it  proposes  to  make  in  the  law. 

There  can  be  no  doubt  that  although  the  bill  of  lading  speci- 
fies the  amount  received,  it  is,  notwithstanding,  like  other 
receipts,  open  to  explanation,  and  the  carrier  is  at  liberty  to 
show  that  the  actual  amount  which  came  to  his  hands  is  dif- 
ferent from  that  stated:  Wolfe  v.  Myers^  8  Sand.  7;  Ward  v. 
Whitney,  3  Id.  399;  Dickerson  v.  Seelye,  12  Barb.  99;  Backus^ 
V.  Schooner  Marengo,  6  McLean,  487;  Blanehard  v.  Paige,  8 
Gray,  287.  And  see  EUia  v.  Willard,  9  N.  Y.  529.  The  quali- 
fication  of  this  rule  is  where  third  persons  have  acquired  rights 
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by  purchase  or  advance  of  money,  based  upon  the  statement 
<iontained  in  the  bill  of  lading,  and  relying  upon  its  accuracy; 
the  extent  of  which  qualification,  and  when,  and  against  whom 
applicable,  it  does  not  become  important  to  discuss  here,  inas- 
much as  it  is  not  claimed  that  any  such  rights  have  inter- 
vened. 

Although  the  consignee  of  property  is  authorieed  to  recoup 
from  the  freight  earned  any  losses  properly  chargeable  to  the 
-carrier,  it  is  well  settled,  and  indeed  follows  logically  from  the 
rule  before  stated,  that  he  is  not  entitled  to  deduct  as  deficien- 
•cies  any  difference  between  the  amount  delivered  to  him  and 
that  receipted  by  the  bill  of  lading,  where  the  carrier  can  show 
an  error  in  the  bill,  and  that  he  actually  delivered  all  that  he 
received:  Bissell  v.  Price,  16  111.  408;  Ryder  v.  Hall,  7  Allen, 
456;  Meyer  v.  Peck,  33  Barb.  532;  S.  C,  28  N.  Y.  590;  Sears 
V.  Wingate,  3  Allen,  103.  See,  for  the  same  principle,  Bowman 
V.  Hilton,  11  Ohio,  303;  Lee  v.  ScdUr,  Lalor,  163.  That  the 
•carrier  had  a  lien  upon  the  cargo  for  the  freight  earned  is  not 
disputed:  3  Kent's  Com.  214;  Chitty  on  Carriers,  220;  Parsons 
on  Mercantile  Law,  212;  and  an  intermediate  consignee  by 
whom  the  property  is  received,  subject  to  the  charges,  is  liable 
to  an  action  therefor  in  case  of  neglect  or  refusal  to  make  pay* 
ment:  Abbott  on  Shipping,  421;  Canfield  v.  Northern  R.  R.  Co.f 
18  Barb.  686. 

The  custom  alleged,  if  valid,  changes  the  settled  law  in  sev- 
eral important  particulars.  1.  It  precludes  the  carrier,  as  be- 
tween himself  and  the  intermediate  consignee,  from  explaining 
the  bill  of  lading  and  showing  any  error  that  may  have  oo- 
•curred  in  stating  the  quantity;  and  this  without  regard  to  the 
■question  of  intervening  equities.  2.  It  gives  to  the  intermedi- 
ate consignee  the  right  not  only  to  deduct  the  deficiencies 
chargeable  to  the  carrier,  but  also  all  such  discrepancies  be- 
tween the  bill  of  lading  and  the  actual  amount  delivered  by 
the  latter,  as  have  resulted  from  erroneous  measure  or  count, 
and  consequently  are  not  deficiencies  in  any  proper  or  legal 
sense,  and  could  not,  in  a  suit  between  the  carrier  and  the 
ultimate  consignee,  be  recouped  at  all.  3.  As  to  any  amount 
thus  deducted  and  not  properly  chargeable  to  the  carrier,  he 
is  deprived  of  his  lien  upon  the  cargo,  and  if  he  has  any  rem- 
edy for  it,  he  is  obliged  to  resort  to  the  personal  responsibility 
of  the  party  liable  to  him  in  lieu  of  the  security  which  he  took 
into  his  own  hands  when  the  cargo  was  received.  Meantime 
the  value  of  the  supposed  deficiency  is  paid  over  to  the  uiti- 
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mate  consignee,  who  has  no  claim  to  it  whatever,  if  in  fact  he 
receives  ail  that  was  consigned  to  him. 

Before  proceeding  to  discuss  the  custom  upon  principle,  we 
shall  examine  the  cases  cited  upon  the  argument,  and  which 
are  supposed  to  have  some  bearing  upon  the  question  of  its 
validity.  There  are  several  cases  where  it  has  been  held  to 
be  the  duty  of  an  intermediate  carrier  to  protect  the  interests 
of  the  consignee  in  the  property  carried,  and  where  certain 
powers  for  the  adjustment  of  damages  actually  sustained  have 
been  recc^nized  as  vested  in  him.  In  Bisaell  v.  Pricey  16  111. 
414,  it  is  said  that  "  while  the  warehouseman  or  carrier  is  au- 
thorized to  advance  for  and  on  account  of  the  consignee  pre- 
vious charges  upon  the  goods,  he  is  bound  to  act  in  good  faith 
towards,  and  to  carefully  watch  the  interests  of,  the  owner, 
whoever  he  may  be.  He  is  bound  to  do  this  to  the  same  ex- 
tent that  a  prudent  man  would  were  he  present  and  acting  for 
himself.  He  must  see  that  the  goods  are  in  apparent  good 
order,  as  described  in  the  previous  bill  of  lading,  or,  if  not, 
use  reasonable  exertions  to  ascertain  how  they  became  dam- 
aged, and  the  party  liable  therefor.  So,  also,  to  the  same  ex- 
tent he  must  see  that  the  previous  charges  are  reasonable 
before  he  is  authorized  to  pay  them." 

There  is  nothing  in  this  indicating  that  an  intermediate 
carrier  is  or  may  be  vested  with  greater  powers  than  those 
possessed  by  the  owner  himself;  or  that  the  prior  carrier,  in 
dealing  with  him,  can  be  subjected  to  demands  against  which 
he  would  have  a  complete  defense  as  between  himself  and  the 
ultimate  consignee.  On  the  contrary,  the  court  hold  the  in- 
termediate carrier  to  be  vested,  as  respects  the  property  car- 
ried, only  with  certain  powers  of  the  owner,  and  bound  on  his 
behalf  to  exercise  them  with  diligence  and  good  faith. 

The  facts  in  Fitchhurg  and  Worcester  R.  R.  Co.  v.  Hanna,  6 
Gray,  539  [66  Am.  Dec.  427],  were,  that  several  carriers,  whose 
operations  constituted  one  continuous  line  of  transportation 
from  Pitchburg  to  New  York,  and  who,  by  mutual  agreement, 
divided  between  them,  in  certain  specified  proportions,  the 
freight  earned  upon  the  whole  route,  had  carried  property  for 
the  defendant,  and  in  a  suit  brought  by  one  of  them  to  recover 
the  charges,  the  defendant  sought  to  recoup  damages  to  the 
property  occurring  somewhere  on  the  route,  but  not  shown  to 
have  occurred  upon  that  portion  over  which  the  operations  of 
the  plain tUr  extended.  The  court  held  the  recoupment  allow- 
able, but  at  the  same  time  said:  "  If  this  service  had  been  per- 
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formed,  and  no  special  agreement  had  been- made  in  relation 
to  the  terms  upon  which  it  should  be  done,  each  of  the  several 
parties  who  contributed  towards  it  would  have  been  entitled  to 
a  reasonable  compensation,  in  proportion  to  the  service  which 
they  respectively  rendered,  and  would  have  been  liable  only 
for  such  failures  and  delinquencies  as  occurred  on  their  own 
portions  of  the  line."  It  is  obvious  that  the  facts  as  stated 
have  no  analogy  to  those  now  before  us,  while  the  general  rule 
stated  by  the  court,  in  the  absence  of  any  joint  undertaking, 
is  the  one  which  the  defendants  in  this  case  seek  to  avoid  hy 
proof  of  the  custom. 

The  case  of  Davis  v.  Pattison^  24  N.  Y.  317,  which  was  sup- 
posed on  the  argument  to  be  most  directly  in  point,  does  not 
seem  us  on  careful  examination  to  be  even  analogous.  It 
appears  that  one  Davis  received  at  Oswego  three  thousand 
seven  hundred  bushels  of  wheat  to  be  carried  by  canal,  and 
delivered  to  the  defendant  as  intermediate  consignee  at  Troy* 
He  delivered  all  but  thirty  bushels,  which  he  either  converted 
to  his  own  use  or  lost.  The  defendant  offered  to  pay  the 
freight  if  Davis  would  deduct  the  value  of  this  deficiency;  but 
he  refused  to  do  so,  and  action  was  brought  to  recover  the 
whole  amount.  The  court  held  that  the  defendant  had  a 
right  to  make  the  deduction.  Now,  it  is  quite  evident  that 
that  case  differs  from  the  present  in  all  its  legal  bearings.  It 
was  not  claimed  there  that  any  custom  had  changed  the  law 
of  carriers  applicable  to  the  case,  but  the  defense  was  rested 
upon  general  principles.  It  does  not  appear  from  the  report 
that  Davis  disputed  the  deficiency  being  properly  changeable 
to  him,  and  it  was  therefore  clearly  a  case  where  the  deduc- 
tion could  have  been  made  by  way  of  recoupment  had  the 
action  been  brought  against  the  owner  himself.  And  it  was 
not  held  or  intimated  in  that  case  that  the  carrier  was  liable 
to  have  deduction  made  for  deficiencies  for  which  as  carrier 
he  was  not  insurer  against,  or  that  the  intermediate  carrier 
had  greater  privileges  in  respect  to  deductions  than  were  pos- 
sessed by  the  owner.  On  the  contrary,  the  whole  reasoning 
of  the  case  shows  that  the  court  considered  the  intermediate 
consignee  as  standing,  in  respect  to  the  suit,  in  the  place  of 
the  owner,  bound  to  protect  his  interest,  and  entitled  to  aU 
his  defenses,  but  no  more.  In  short,  this  case*  decides  that  a 
carrier  suing  to  recover  freight  may  collect  the  amount  earned 
by  him,  less  any  loss  occurring  to  the  property  while  in  his 
hands  and  properly  chargeable  to  him  as  carrier;   and  the 
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question  whether  by  cnstom  he  might  be  charged  with  other 
losees,  or  with  euppoeed  deficiencies  not  existing  in  fact,  was 
tiot  before  the  court,  and  there  was  no  expression  of  opinion 
tipon  it. 

The  case  of  Canfield  v.  Northern  R.  R.  Co.,  18  Barb.  686,  is 
more  nearly  like  the  present  in  its  facts  than  any  other  which 
has  been  reported,  and  it  was  there  held  that  the  intermediate 
carrier  had  no  right  to  deduct  from  the  freight  earned  the 
amount  of  a  discrepancy  between  the  bill  of  lading  and  the 
amount  delivered  to  him,  where  it  was  shown  that  the  dis- 
crepancy occurred  by  mistake  in  stating  the  amount  in  the 
bill  of  lading.  But  as  the  defense  there  was  not  rested  on 
evidence  of  usage,  the  case  cannot  be  considered  an  authority 
on  the  point  now  involved,  and  we  have  been  unable  to  find 
any  other  that  bears  very  directly  upon  it.  We  must  therefore 
consider  the  custom  in  question  upon  general  principles,  and 
flee  whether  it  is  capable  of  being  sustained  by  them. 

There  are  many  customs  which  to  a  certain  extent  are  con* 
venient,  but  to  which  the  law  does  not  allow  a  compulsory 
force,  either  because  they  have  never  been  generally  acquiesced 
in,  or  because,  to  give  them  general  application,  would  in  some 
cases  violate  fundamental  principles  and  rights.  The  law  has 
established  certain  rules  which  are  to  test  the  legal  validity 
of  a  custom;  and  we  shall  now  examine  the  one  alleged,  in 
the  light  of  the  standard  thus  afibrded. 

1.  Before  any  custom  can  be  admitted  into  the  law,  it  must 
appear  that  the  usage  has  been  general  and  uniform,  the  cus- 
tom peaceably  acquiesced  in,  and  not  Subject  to  contention 
and  dispute:  Broom's  Legal  Maxims,  5th  Am.  ed.,  828;  see 
Oelricka  v.  Ford,  23  How.  49.  It  is  not  very  clear  that  the 
evidence  in  this  case  establishes  any  such  custom.  The  tes- 
timony of  witnesses  shows  that  the  question  of  shortage  is 
frequently  the  subject  of  dispute.  Captain  Elsie  says:  ''The 
custom  is  sometimes  acquiesced  in  by  the  captains  of  vessels, 
and  sometimes  disputed.  If  the  shortage  is  small,  they  gen- 
erally pay  it;  if  it  is  large,  they  generally  dispute  it,  and  leave 
it  to  be  settled  by  the  owners."  Mr.  Stephenson,  the  general 
freight  agent  of  the  defendants,  says:  "I  have  known  captains 
refuse  to  pay  the  shortage,  but  we  always  have  the  freight  in 
our  own  hands  before  we  settle.  We  invariably  refuse  to  pay 
the  captains  until  the  two  principals  are  agreed."  Captain 
Montgomery,  after  testifying  that  the  custom  is  universal, 
says:  ''I  have  known  the  question  of  shortage  disputed  at 
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Iea8t  a  hundred  times.''  Several  other  witnesses  give  evi- 
dence that  the  custom  is  general,  but  the  impression  which 
the  whole  evidence  leaves  upon  our  minds  is^  that  the  deduc- 
tion of  shortage  is  submitted  to  when  the  carrier  concedes  that 
it  is  his  fault,  or  where  the  amount  is  not  beyond  what  is 
nsual  and  incident  to  transportation;  but  that  it  is  disputed 
in  other  cases.  A  custom  varying  the  common  law  must  be 
clearly  proved;  but  we  do  not  find  clear  evidence  in  this  case 
that  ship-owners  concede  their  liability  to  have  deductions 
made  from  freight  earned  for  the  value  of  property  receipted 
for  by  mistake.  That  the  railway  companies  assert  the  right 
is  fully  shown;  but  it  must  be  generally  assented  to  as  well 
as  asserted  before  the  custom  can  be  established. 

2.  Another  essential  to  a  good  custom  is,  that  it  be  certain. 
The  evidence  of  usage  in  this  case  does  not  inform  us  whether, 
under  it,  the  carrier  is  to  hdve  any  remedy  for  the  freight 
deducted,  and  if  he  is,  whether  that  remedy  is  left  to  common- 
law  rules,  or  is  provided  for  by  the  custom  itself.  We  will  not 
assume  that  the  carrier  is  to  be  deprived  of  all  remedy,  for 
that  would  be  so  manifestly  unjust  and  unreasonable  that  it 
oould  not  be  seriously  urged  that  the  law  should  sanction  it. 
And  if  he  has  any  remedy,  it  must  be  either, — 1.  Against  the 
consignor;  or  2.  Against  the  intermediate  consignee;  or  3. 
Against  the  owner  or  ultimate  consignee.  And  it  may  be  weU 
to  examine  the  grounds  upon  which  either  of  the  three  may 
be  held  liable,  as  well  as  the  reaisonableness  of  remitting  the 
oanier  to  a  remedy  against  one  rather  than  the  others. 

If  the  consignor  was  not  himself  the  owner  of  the  property, 
and  had  made  no  express  contract  with  the  carrier  either  for 
the  payment  of  freight  or  for  the  delivery  of  any  specific 
quantity,  and  that  which  was  delivered  was,  by  the  bill  of 
lading,  deliverable  to  the  consignee  on  payment  of  charges, 
the  consignor  could  not  be  liable  over  to  the  carrier  in  a  case 
like  the  present,  except  by  the  application  of  some  rule  un- 
known to  the  common  law:  Parsons  on  Mercantile  Law,  352, 
and  note;  Chitty  on  Carriers,  208;  Barker  v.  HavenSj  17  Johns. 
234  [8  Am.  Dec.  393];  Drew  v.  Bird,  Moody  A  M.  166.  It 
might  perhaps  be  suggested  that  the  consignor,  having  under- 
taken to  ship  a  certain  quantity  to  the  consignee,  any  payment 
to  the  latter  for  deficiencies  may  be  recovered  for,  as  a  pay- 
ment made  to  the  use  of  the  former;  but  any  liability  upon 
ibis  theory  must  fall  to  the  ground,  if,  in  fact,  the  consignor 
was  under  no  contract  obligation  to  forward  a  spedfio  quantity 
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to  the  consignee,  or  if,  being  under  Buch  obligation,  he  would 
Btill  be  in  time  under  Ub  contract  to  forward  the  balance  after- 
wards. And  while  the  conBignor  is  still  entitled  to  fulfill  his 
contract,  by  delivery  of  the  grain  instead  of  paying  its  value, 
we  do  not  perceive  how  any  third  party  can  be  authorized^ 
in  correcting  an  error  in  part  performance,  to  compel  the  con- 
signee, who  is  entitled  to  grain,  to  accept,  instead,  its  price  at 
a  distant  point.  Such  a  case  would  require  ratification  by 
both  the  consignor  and  the  consignee  before  the  former  could 
be  made  liable  to  the  carrier;  and  in  the  absence  of  ratification, 
the  latter  must  seek  his  remedy  elsewhere. 

That  the  consignee  or  owner  would  be  liable,  where  the 
amount  deducted  from  the  freight  by  the  intermediate  carrier 
had  been  forwarded  to  and  received  by  him,  there  can  be  no 
doubt.  If  he  receives  all  the  property  shipped  to  him,  a  sum 
of  money  paid  in  addition  for  a  supposed  deficiency  not  exist- 
ing in  fact  is  paid  without  any  consideration,  and  he  can  have 
DO  claim  to  retain  it.  Bat  if  this  alleged  custom  is  legal  and 
compulsory,  and  the  carrier  is  remitted  to  the  owner  of  the 
property  for  his  remedy,  we  shall  have  here,  perhaps,  the  first 
instance  in  the  law  where  a  person  is  required,  by  legal  com- 
pulsion, to  make  a  payment,  or  submit  to  an  exaction,  and 
then  empowered  immediately  to  sue  and  recover  it  back  from 
the  very  person  to  whose  use  he  has  paid  it. 

But  while  the  owner  would  be  liable  in  such  a  case  after 
the  money  has  been  paid  to  him,  it  is  equally  clear  that 
at  the  common  law  the  intermediate  consignee  would  also 
be  liable,  at  least  until  he  had  paid  over  the  money,  or  in 
some  manner  changed  his  legal  position  relative  to  the  owner 
with  respect  to  the  money  after  making  the  deduction.  His 
position  would  be  that  of  an  agent  to  whom  money  had  been 
paid  for  a  principal  not  entitled  to  it;  and  that  an  action  is 
maintainable  against  the  agent  under  such  circumstances  is 
well  settled:  Parker  v.  Bristol  and  Exeter  R%  7  Eng.  L.  &  Eq. 
528;  Snowden  v.  Davia,  1  Taunt.  369;  Edwards  v.  Hodding^  5 
Id.  815;  Hearsay  v.  PruyUj  7  Johns.  179;  La  Farge  v.  Kneelandy 
7  Gowp.  456;  1  Parsons  on  Contracts,  79;  Smith's  Mercantile 
Law,  b.  1,  c.  5,  sec.  7.  And  treating  this  custom  as  perfectly 
valid,  we  do  not  see  why  this  action  is  not  properly  brought 
against  these  defendants  if  the  deduction  was  made  under 
protest  and  they  had  not  accounted  with  the  owner  of  the 
com  when  suit  was  commenced.  Customs  of  this  description 
are  to  be  strictly  construed,  and  we  are  not  to  assume  that 
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they  change  the  common  law  beyond  what  expressly  appears: 
Broom's  Legal  Maxims,  5th  Am.  ed.,  829.  Assuming  that  de- 
fendants had  the  right  to  make  the  deduction  at  the  outsell 
but  that  this  does  not  deprive  the  plaintiff  of  all  remedy  we 
have  only  to  see  against  whom  the  common  law  would  give 
that  remedy;  and  we  cannot  doubt  that  these  defendants 
would  be  liable,  either  as  consignees  who  had  reoeiyed  prop- 
erty subject  to  charges,  or  as  agents  who  had  exacted  money 
for  a  principal  who  has  no  right  to  retain  it.  The  anomaly  of 
allowing  them  to  make  the  deduction,  and  then  having  it  re* 
covered  back  from  them,  is  no  greater  than  to  allow  a  similar 
recovery  from  the  ultimate  consignee  on  whose  behalf  the  de- 
duction is  made. 

But  we  do  not  propose  to  place  our  judgment  upon  this 
ground  exclusively,  as  we  are  clearly  satisfied  the  custom 
itself  cannot  be  enforced  in  the  law. 

3.  All  customs  must  be  reasonable.  If  the  one  in  ques- 
tion were  confined  to  vesting  in  the  intermediate  consignee 
the  same  power  to  refuse  to  pay  freight  in  cases  in  which  the 
owner  would  be  justified  in  doing  so,  it  would  not  exceed  the 
reasonable  province  of  a  mercantile  usage.  But  it  goes  very 
much  further  when  it  makes  the  bill  of  lading  conclusive  in 
favor  of  the  intermediate  carrier,  and  allows  him  to  make  de- 
ductions for  supposed  deficiencies  not  in  fact  existing,  which 
the  owner  himself  would  not  be  permitted  to  make.  And  it 
is  specially  unreasonable  if  it  deprives  the  carrier  of  his  lieUi 
and  remits  to  him  a  personal  responsibility  which  he  never 
relied  upon,  whether  he  is  given  a  remedy  in  all  cases  against 
the  consignor,  or  required  to  follow  the  money  to  the  hands  of 
the  owner,  who  will  usually  reside  at  a  point  distant  from  the 
place  where  the  exaction  was  made,  and  frequently  in  a  for- 
eign country.  That  such  a  custom  may  be  convenient  and 
operate  justly  in  most  cases  is  very  true,  but  it  can  only  rest 
for  its  observance  on  the  consent  of  parties. 

The  courts  are  frequently  required  to  hold  a  custom  unrea- 
sonable and  void,  notwithstanding  strong  reasons  urged  in 
favor  of  it  as  a  rule  of  convenience  by  the  class  by  whom  it 
has  been  adopted,  and  where  the  hardships  in  any  case  would 
not  be  greater  than  in  this.  The  case  of  Leuckhart  v.  Cooper^ 
3  Bing.  N.  G.  99,  is  an  illustration  of  such  cases.  The  usage 
given  in  evidence  there  was  for  public  warehousemen  in  Lon- 
don to  have  a  general  lien  on  all  goods  from  time  to  time 
housed  with  them  for  and  in  the  name  of  the  merchanta  or 
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other  persons  by  whom  they  were  employed,  for  all  moneys  or 
balances  due  from  such  merchants  or  persons  for  expenses 
incurred  about  goods  consigned  from  abroad,  and  irrespective 
of  the  ownership  of  the  goods  upon  which  lien  was  claimed. 
In  Bryant  v.  Commonwealth  Ins.  Co.y  6  Pick.  131,  a  custom 
for  the  master  of  a  vessel  stranded  to  sell  the  cargo  without 
necessity  was  held  void.  In  Bowen  v.  Stoddard^  10  Met.  380, 
a  custom  among  merchants  of  New  Bedford  and  Pairhaven 
engaged  in  the  whaling  trade,  to  accept  the  bills  of  their  mas- 
ters, drawn  for  supplies  furnished  abroad,  failed  to  receive  the 
flanction  of  the  court,  on  the  ground  that  a  usage  could  not  be 
reasonable  which  put  at  hazard  the  property  of  the  owner  at 
the  pleasure  of  the  master.  And  see  Jordan  v.  Meredith^  3 
Yates,  318  [2  Am.  Dec.  373],  and  Spear  v.  Newell^  referred  to 
in  23  Vt.  159.  Some  of  the  cases  cited  were  more  liable  to 
work  injustice  generally  than  the  present;  but  as  a  custom,  if 
good  at  all,  is  compulsory  on  all  cases  falling  within  it  (1  Bla. 
Com.  78),  we  are  not  at  liberty  to  regard  it  exclusively  in  the 
light  of  its  effects  in  the  majority  of  cases.  Special  customs 
are  so  liable  to  create  confusion  of  legal  rules  in  directions 
not  contemplated  in  their  adoption,  that  they  are  admitted 
into  the  law  with  great  reluctance;  and  it  is  not  often  a  hard- 
fihip  to  parties  to  reject  a  custom  so  long  as  they  are  left  free 
to  make  their  own  bargains,  and  can  incorporate  it  in  their 
contracts  if  they  see  fit  to  do  so. 

We  have  not  deemed  it  necessary  to  consider  how  far,  if  the 
custom  were  certain  and  valid,  an  adjustment  between  the  two 
carriers  for  an  actual  loss  or  conversion  could  be  binding  on 
the  owner  in  the  absence  of  ratification  by  him,  or  how  far  a 
similar  adjustment  for  a  supposed  deficiency  which  did  not 
exist  at  all  could  bind  either  the  consignor  or  the  consignee. 
It  is  sufficient  that  there  are  in  the  usage  elements  which  pre- 
vent its  being  accepted  in  the  law  as  a  compulsory  custom. 
We  think  the  circuit  judge  erred  in  holding  it  valid,  and  the 
judgment  must  be  reversed,  and  judgment  entered  for  the 
plaintiff  in  this  court  for  the  amount  claimed,  with  interest. 

The  other  justices  concurred. 


Carrier's  Ltkn  for  Frxiqht  upon  Goods  Transported:  Br%gg»  t.  Bottom 
tic  R,  R,  Co,,  83  Am.  Deo.  626,  and  cases  collected  in  note  632;  lien  of  con- 
necting carrier:  Wells  v,  Thomas,  72  Id.  228»  note  243. 

CoxflioifOR  IS  LiABLi  FOR  FREIGHT,  though  bill  of  lading  contains  a  stip^ 

nlation  for  payment  by  the  consignee:  UoU  t.  WeatooU,  69  Am.  Dec  74. 
Am.  Dkc.  Vol.  XCUI-U 
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COMMOK    GaBBIBR  MAT  AdTANCB  TO   FORWARDINQ  AOXNT  OV  GoODS  th» 

exifltiiig  charges  upon  them,  and  the  consignees  ami  owncrfi  are  liable  to  re- 
fund the  same,  and  no  private  arrangements  of  the  cou^iguuu  with  the  for- 
warding agent  will  affect  the  right  of  the  oarrier  to  recover:  WkUe  v.  Vatmp 
44  Am.  Dec.  294. 

Bill  oj  Lading,  now  Far  mat  bi  Waivbd  or  Varikd  by  Parol:  Morri' 
mm  V.  DwoU^  67  Am.  Dec  695;  Chandler  v.  Sprague,  38  Id.  409,  note;  Atweli 
T.  MiOer,  69  Id.  206.  Compare  Cox  v.  Peterson,  68  Id.  145.  When  parol 
evidence  of  custom  is  admissible  to  explain  recital  in  bill  of  lading,  see  Hc- 
Oiurt  V.  Coc,  70  Id.  552,  and  note  555. 

Customs  or  Usagb,  RsQursiTEs  to  Validity  or:  Djdfcmsofi  v.  Oay,  83  Am. 
Dec  656;  Boardmm  v.  Spooner,  90  Id.  196;  Reed  v.  Rkharde(m,  ante^  p.  155^ 
and  note. 

Thb  pringipal  oasb  is  citbd  to  the  point  that  intermediate  consignee* 
have  been  long  known  and  recognised  in  the  law  of  shipping,  in  Jifiekigan  Cent, 
i2.  /?.  Co,  V.  LatUz,  32  Mich.  509;  and  is  cited  to  the  point  that,  as  betwaea 
the  shipper  of  goods  and  the  owner  of  the  vessel,  a  bill  of  lading  is  open  to 
explanation  as  to  the  quantity  of  the  goods,  their  condition,  etc.,  in  Olase  v. 
CMdtmUh,  22  Wis.  494. 


Underwood  v.  McDuffeb. 

[15  Michigan,  86L] 

D  NOT  Officer  wrniiN  Meaning  of  Constitutional  Provisioiv 

requiring  all  executive  and  judicial  officers  to  be  sworn  before  assuming 

their  duties. 
Judicial  Power,  in  CoNSTrrnnoNAL  Sensb,  is  not  Exercised  bt  Referee. 

in  determining  facts  in  a  cause  submitted  to  him,  but  by  the  court  ia 

giving  judgment. 
In  Amending  Law,  Lbgislaturb  mat  Substitdtb  Ant  Provision  they 

please  for  any  other  provision,  whether  cognate  or  not,  if  the  new  section 

is  not  foreign  to  the  subject  indicated  by  the  title  of  the  law  in  which  it 

is  inserted. 

Action  of  asaumprit.  The  cause  was  referred  by  stipula- 
Hon,  and  the  referee  found  for  the  plaintiff.  The  opinioQ  states 
the  case. 

Newberry  and  P<yfidf  for  the  plaintiff. 

D.  L.  Pratt  and  C.  Kenty  for  the  defendant. 

By  Court,  Campbell,  J.  In  this  case,  the  parties  in  the 
court  below  consented  to  a  reference  of  the  matters  put  in 
issue  by  the  pleadings  to  a  referee  of  their  own  nomination, 
who  heard  the  case  and  made  his  report.  Exceptions  were 
taken  to  it,  which  were  overruled,  and  judgment  was  entered 
on  the  finding.  The  cause  is  now  brought  before  this  court  on 
questions  chiefly  relating  to  the  validity  of  the  reference,  and 
the  authority  of  the  referee. 


t 
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It  is  first  objected  that  the  referee  was  not  sworn.  The  stat- 
ute does  not  require  this,  but  it  is  claimed  that  the  constitution 
of  this  state  requires  all  executive  and  judicial  of&cers  to  be 
sworn  before  they  assume  their  duties:  Const.,  art.  18,  pec.  1. 
The  oath  required  is  the  oath  of  allegiance  to  the  United  States 
and  to  the  state,  and  an  oath  to  perform  faithfully  the  duties 
of  the  office.  The  term  ^^  officer  "  as  there  used  can  only  be 
taken  to  refer  to  such  offices  as  have  some  degree  of  perma- 
nence, and  are  not  created  by  a  temporary  nomination  for  a 
single  and  transient  purpose.  A  designation  of  a  person  to  do 
some  one  act  of  duty,  with  no  official  tenure  except  as  incident 
to  that  transitory  function,  cannot  make  him  a  public  officer 
without  involving  a  great  absurdity.  Every  public  office  in- 
cludes duties  which  are  to  be  performed  constantly,  or  as  occa- 
sion arises,  during  some  continuous  tenure.  And  no  public 
office  can  depend  upon  the  will  of  private  persons,  who  may 
call  it  into  existence  for  their  own  purposes  and  at  their  own 
pleasure.  In  the  proceedings  under  consideration,  a  referee  is 
appointed  only  when  parties  consent,  or  waive  their  right  to  a 
jury;  and  the  designation  maybe  made  by  their  private  stipu- 
lation, and  is  confined  to  the  particular  suit.  We  have  no 
difficulty  in  holding  that  such  a  referee  cannot  be  within  the 
operation  of  the  constitution  as  an  officer  of  any  kind. 

It  is  also  urged  that  the  statute  creating  the  existing  sys- 
tem of  references  is  invalid  as  not  in  any  proper  sense  an 
amendment  of  the  prior  statutes,  although  purporting  to  be 
such.  The  constitution  declares  that  no  law  shall  be  amended 
or  altered  by  reference  to  its  title  only,  but  that  the  sections 
altered  or  amended  '^  shall  be  re-enacted  and  published  at 
length."  The  law  in  question  was  designed  to  remodel  the 
entire  system  of  references,  and  in  lieu  of  several  sections  of 
the  former  statutes,  a  series  of  new  sections  was  adopted,  each 
in  the  room  of  an  old  one.  The  objection  pointed  out  is,  that 
some  of  the  new  sections  bear  no  resemblance  to  those  super- 
seded, but  relate  to  a  different  class  of  details.  We  can  see 
no  illegality  in  this.  There  is  no  principle  which  can  prevent 
the  legislature  from  substituting  any  provision  they  please  for 
any  other  provision,  whether  cognate  or  not,  if  the  new  section 
is  not  foreign  to  the  subject  indicated  by  the  title  of  the  law 
in  which  it  is  inserted.  There  is  no  other  constitutional  check 
that  we  have  been  able  to  discover,  and  in  the  absence  of  any, 
it  certainly  belongs  to  the  legislative  power  to  exercise  its  dis- 
cretion in  the  matter. 
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The  principal  objection  to  these  proceedings  is  claimed  to  be 
found  in  the  clauses  of  the  constitution  which  vest  all  the 
judicial  power  of  the  state  in  courts,  and  which  provide  how 
those  courts  shall  be  constituted,  and,  as  is  argued,  leave  no 
room  for  judicial  action  elsewhere.  The  judicial  power,  even 
when  used  in  its  widest  and  least  accurate  sense,  involves  the 
power  to  "  hear  and  determine  "  the  matters  to  be  disposed  of; 
and  this  can  only  be  done  by  some  order  or  judgment  which 
needs  no  additional  sanction  to  entitle  it  to  be  enforced.  No 
action  which  is  merely  preparatory  to  an  order  or  judgment  to 
be  rendered  by  some  different  body  can  be  properly  termed 
judicial.  A  master  in  chancery  often  has  occasion  to  consider 
questions  of  law  and  of  fact,  but  no  one  ever  supposed  him  to 
possess  judicial  power,  A  jury  in  a  court  of  record  deter- 
mines all  the  facts  in  the  case,  but  the  judicial  power  is  in  the 
court  which  enforces  the  verdict  by  judgment.  This  view  is 
very  clearly  explained  by  Kent,  C.  J.,  in  Tillotson  v.  Cheeifiam^ 
2  Johns.  63  [3  Am.  Dec.  459],  where  it  was  held  that  the 
sheriff  himself,  when  presiding  over  a  jury  of  inquest,  acted 
ministerially,  because  he  had  no  power  to  give  judgment:  See 
also  Story  on  Const.,  sees.  1640  et  seq.;  Daniels  v.  People^  6 
Mich.  381;  Chandler  v.  JVas/i,  5  Id.  409.  It  is  the  inherent 
authority  not  only  to  decide,  but  to  make  binding  orders  or 
judgments,  which  constitutes  judicial  power;  and  the  instru- 
mentalities used  to  inform  the  tribunal,  whether  left  to  its  own 
choice  or  fixed  by  law,  are  merely  auxiliary  to  that  power,  and 
operate  on  persons  or  things  only  through  its  action,  and  by 
virtue  of  it. 

Our  constitution,  in  ordinary  civil  cases,  dispenses  with  a 
jury  unless  demanded.  The  facts,  therefore,  must  usually  be 
settled  by  other  than  common-law  means.  The  cause  may  be, 
and  in  most  cases  will  be,  heard  by  the  court  itself  upon  facts 
and  law,  and  we  are  not  now  required  to  consider  how  far  .this 
right  may  be  restricted.  But  it  is  unquestionably  within  the 
power  of  the  parties  to  stipulate  upon  the  facts,  or  for  the 
amount  of  judgment,  and  thus  save  the  court  the  labor  of  de- 
termining anything  but  the  law,  or  even  of  doing  anything 
beyond  entering  the  judgment.  This  substitution  of  the  pri- 
vate agreement  for  the  verdict  cannot  be  seriously  claimed  to 
be  an  invasion  or  usurpation  of  judicial  functions.  Should 
the  parties  even  agree  that  certain  facts  would  appear  if  cer- 
tain testimony  were  admissible,  and  by  their  stipulation  sub- 
mit the  cause  upon  more  than  one  hypothesis,  according  at 
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certain  proofe  should  be  received  or  rejected,  there  would  cer- 
tainly be  no  such  usurpation.  This  statute  does  nothing  more, 
in  reference  to  preparing  facts  for  submission  to  the  judgment 
of  the  court,  than  if  the  parties  themselves  determined  them 
by  stipulation.  Instead  of  doing  this,  they  agree  that  they 
^riU  allow  a  common  agent  or  arbiter  to  examine  into  the 
£Eu;t8  and  present  his  various  conclusions,  and,  if  required,  the 
means  and  principles  whereby  he  was  enabled  to  arrive  at 
them.  They  accept  the  machinery  provided  by  the  statute,  in 
lieu  of  imposing  any  conditions  of  their  own  devising.  The 
court  receives  the  conclusions  of  this  arbiter  of  the  parties, 
gives  each  of  them  an  opportunity  of  showing  whether  he  has 
kept  within  the  rules  of  the  authority  conferred  upon  him,  in 
receiving  or  rejecting  evidence,  or  in  any  other  action,  and  if 
satisfied  he  has  complied  with  his  duty,  gives  judgment  ac- 
cordingly. We  can  perceive  no  difference  in  law  between  an 
agreement  that  a  fact  exists  and  an  agreement  that  the  deter- 
mination of  a  chosen  umpire  shall  decide  upon  its  existence. 
The  conclusion  in  either  case  is  the  result  of  a  stipulation,  in 
one  instance  acting  directly,  and  in  the  other  by  an  interme- 
diate agency. 

When  this  common  agent  has  performed  his  duty,  and  sub* 
mitted  his  conclusions  to  the  court,  then  the  judicial  power  is 
exercised  upon  all  that  the  parties  have  seen  fit  to  leave  to  its 
action,  by  giving  a  binding  judgment  such  as  in  law  is  war- 
ranted by  this  finding.  But  until  this  judgment  is  given,  it 
has  precisely  the  same  force  as  if  the  parties  had  joined  in  a 
written  stipulation,  embracing  the  findings  of  the  referee  and 
the  statutory  provisions  determining  what  effect  should  be 
given  them.  No  one  has  ever  questioned  the  power  of  the 
legislature  to  allow  judgments  by  confession;  and  if  such 
judgments,  where  the  parties  settle  their  own  conclusions,  do 
not  infringe  the  judicial  power,  we  can  see  no  more  reason  for 
objection  to  references,  where  the  consent  of  the  parties  is  a 
condition  precedent  to  the  proceedings. 

We  are  not  required  in  this  case  to  consider  whether  any, 
and  if  so  what,  compulsory  authority  might  be  granted  to 
referees  in  invitum.  No  party  who  has  consented  to  their  ap- 
pointment can  object  to  their  conclusions  except  where  they 
violate  the  rules  of  law;  and  then  he  must  follow  the  statute 
which  he  has  by  his  own  consent  made  thp  rule  of  proceed- 
ing. 

We  do  not  think  the  constitution  prevents  such  references 
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by  consent.    And  we  think  there  is  no  error  in  the  proceed* 
ingB. 
The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Rbterxb,  and  FfTNcnoNs  ov,  under  Mumesoto  itatate:  CbratMi  t.  8nMf 

77  Am.  Dec.  539. 

Powers  or  Refbhu:  Cook  ▼.  Cairj^enier,  80  Am.  Deo.  670;  power  of  ooort 
to  Bend  ordinary  action  to:  Orhn  r,  Norris,  79  Id.  206,  and  extended  note 
207. 

Referee's  Report,  when  Set  aside  fob  UNOEBTAnnT,  Doifle  ▼.  SeS^ 

85  Am.  Dec.  582;  and  see  OleoU  v.  Tioga  B.  R.  Co.,  84  Id.  298. 

Error  on  Trial  before  Referee  as  ground  for  new  trial:  Beach  v.  Cbob^ 

86  Am.  Dec  260. 

Amendment  of  Statdtb,  What  Provision  Controls:  See  Socfbey  ▼.  OUh 
ton,  79  Am.  Dec.  490,  and  note  494;  Wright  ▼.  StaU,  61  Id.  90;  Coffin  r.  Biek^ 
71  Id.  559. 

The  principal  case  is  cited  to  the  point  tliat  amendments  of  statutes 
are  not  forbidden  by  the  provisions  of  the  Michigan  oonstitutioQy  in  Mok  v. 
Detroit  etc  Savings  Assoc.,  30  Mich.  522;  Harrington  v.  Wands,  23  Id.  389; 
and  is  cited  in  pointing  out  the  distinction  between  judicial  action  and  legis- 
lative action,  in  Shumway  v.  Bennett,  29  Id.  457. 


Tillman  v.  Shacklbton. 

[15  Michigan,  447.] 

LiABiLrrr  of  Married  Woman  on  Contract  Relating  to  Sole  Pbopbbtt. 
— A  married  woman,  living  witli  her  husband,  kept  a  boarding-house 
with  his  consent^  and  controlled  the  entire  business:  held,  that  a  con- 
tract of  purchase  made  by  her  in  her  own  name  for  the  purpose  of  such 
business  must  be  regarded  as  a  contract  in  relation  to  her  sole  property, 
upon  which  she  was  personally  liable  under  the  Michigan  statute  relating 
to  married  women. 

Action  of  CLSsumpsit  brought  to  recover  the  price  of  certain 
furniture  purchased  by  the  defendant  to  be  used  by  her  in  her 
business  as  a  boarding-house  keeper.  Judgment  for  the  plain- 
tiffs.   The  opinion  states  the  case. 

C.  /.  O^Flynn  and  O.  V.  N.  Lothrop,  for  the  plaintiffs, 

/.  Cajlis  and  F.  H.  Oanfield^  for  the  defendant. 

By  Court,  Chbistiancy,  J.  This  suit  was  originally  brought 
by  the  plaintiffs  in  error  against  the  defendant  in  error  in  a 
justice's  court,  to  recover  the  price  of  certain  furniture  sold  to 
defendant.  The  justice  rendered  judgment  for  the  plaintiffs 
for  $220  and  costs. 
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The  defendant  removed  the  cause  to  the  circuit  court  by 
<ertiorarij  where  the  judgment  of  the  justice  was  reversed,  and 
the  original  plaintiffs  have  brought  the  cause  to  this  court  by 
writ  of  error  to  reverse  the  judgment  of  the  circuit  court. 

It  appears  by  the  return  of  the  justice  to  the  certiorari  that 
on  the  trial  of  the  cause  before  him,  it  was  admitted  by  the 
parties  that  the  plaintiffs  in  that  suit  ^'  sold,  and  the  defendant 
purchased  in  her  own  name,  certain  furniture  of  the  value  of 
#220;  that  at  the  time  of  said  sale  and  purchase  the  defendant 
was  a  married  woman,  living  with  her  husband  in  a  house  in 
Detroit,  which  was  kept  as  a  boarding-house;  that  she  had  the 
sole  control  and  management  of  the  house,  and  received  the 
pay  of  the  boarders;  that  the  furniture,  to  recover  the  value  of 
which  this  suit  was  brought,  was  purchased  by  her  for  said 
boarding-house,  and  that  it  was  used  for  such  purpose;  and 
that  her  said  husband  had  nothing  to  do  with  the  management 
of  said  boarding-house,  and  received  none  of  the  profits  arising 
therefrom." 

If  this  evidence  fairly  tends  to  show  a  state  of  facts  which 
would  warrant  the  judgment  rendered  by  the  justice,  then  it 
could  not  properly  be  reversed  on  certiorari^  though  the  circuit 
court  or  this  court  were  of  a  different  opinion  upon  the  weight 
of  the  evidence. 

We  think  the  evidence  clearly  tended  to  show:  1.  That  the 
wife  was  carrying  on  the  business  of  keeping  a  boarding-house 
exclusively  on  her  own  account,  with  the  consent  of  the  hus- 
band; that  she  was  the  sole  proprietor  of  the  business,  and  of 
the  property  necessarily  incident  to  it,  such  as  the  supplies, 
and  the  money  received  for  board,  and  that  the  husband  had 
in  fact  no  control  or  management  of  the  business;  and  2.  That 
the  sale  of  the  furniture  was  made  to  her  on  her  own  credit, 
and  not  upon  that  of  the  husband,  and  that  it  was  purchased 
for  and  used  in  that  separate  business.  Such,  we  think,  the 
justice  was  well  authorized  to  find  from  the  evidence  to  be 
the  state  of  facts;  and  if  at  liberty  to  weigh  the  evidence,  we 
eould  not  find  otherwise.  To  render  the  husband  liable  at 
all,  even  at  common  law,  for  this  furniture,  the  sale  must 
have  been  made  in  some  way  upon  his  credit,  whereas  it  ap- 
pears to  have  been  made  upon  the  sole  credit  of  the  wife:  Met* 
calfe  V.  Shaw,  3  Gamp.  22;  Bentley  v.  Oriffin,  5  Taunt.  356; 
Leggai  v.  Reed,  1  Gar.  &  P.  16;  Stammers  v.  Macomb,  2  Wend. 
454;  ShelUm  v.  Pendleton,  18  Conn.  417.  This  furniture  does 
not  appear  to  come  within  the  range  of  ordinary  necessaries 
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for  the  use  of  the  family,  nor  does  it  appear  that  the  goods 
came  to  the  use  of  the  husband  (if  either  of  these  facts  would 
render  him  liable  when  the  credit  was  not  given  to  him). 

The  question  of  the  wife's  liability,  however,  depends  upon 
our  statute  in  reference  to  married  women:  Act  of  1855,  as 
amended  in  1857;  see  Comp.  Laws,  sees.  3292-3295. 

By  the  first  section  of  this  act  all  the  property,  real  and  per* 
Bonal,  to  which  the  wife  ''may  become  entitled  by  gift,  grant, 
inheritance,  devise,  or  in  any  other  manner,  shall  be  and  re- 
main her  estate  and  property,  and  shall  not  be  liable  for  the 
debts,  obligations,  and  engagements  of  her  husband,  and  may 
be  contracted,  sold,  transferred,  mortgaged,  conveyed,  devised, 
or  bequeathed  by  her  in  the  same  manner  and  with  the  like 
efifect  as  if  she  were  unmarried." 

By  the  second  section,  any  person  who  may  hold  any  prop- 
erty, real  or  personal,  as  a  trustee  for  any  married  woman, 
may  convey  to  her  all  or  any  of  the  property,  or  the  rents, 
issues,  and  profits  thereof,  for  her  sole  and  separate  use  and 
benefit. 

By  the  third  section  actions  may  be  brought  by  and  against 
her  in  relation  to  her  sole  property,  "in  the  same  manner  as 
if  she  were  unmarried."  This  section  would  doubtless  of 
itself,  in  connection  with  the  first,  without  the  aid  of  the 
fourth  section,  render  valid  her  contracts  in  reference  to  her 
sole  property  already  acquired. 

But  by  the  fourth  section  it  is  provided  that  the  husband 
of  any  married  woman  shall  not  be  liable  to  be  sued  upon 
any  contract  made  by  such  married  woman  in  relation  to  her 
sole  property,  and  the  wife  shall  be  liable  to  be  sued  upon  any 
contract  or  engagement  made  by  her  in  cases  where  her  hus- 
band is  not  in  law  liable,  or  where  he  refuses  to  perform  such 
contract  or  engagement.  Whether  this  section  renders  the 
wife  competent  to  make  any  contract  having  no  relation  to 
her  sole  property,  is  a  question  which  I  do  not  think  neces- 
sarily involved  in  the  present  case,  because  I  think  the  facts 
admitted  clearly  tended  to  show,  not  only  that  the  wife  was 
the  sole  proprietor  of  the  business  of  keeping  the  boarding- 
house  (which  of  itself  may  be  regarded  as  coming  fairly 
within  the  equity  and  spirit  of  the  statute  as  a  sole  property), 
but  that  she  had  the  sole  property,  at  least  in  the  income  of 
the  business;  and  this  furniture  being  purchased  by  her  upon 
her  own  credit,  and  not  that  of  the  husband,  for  the  benefit 
of  and  to  be  used  in  carrying  on  that  business,  she  had  full 
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power  to  bind  herself  by  the  contract  of  purchase;  and  that 
such  contract,  as  well  as  the  action  upon  it,  was  "in  relation 
to  lier  sole  property,"  unless  it  shall  be  found  that  she  had  no 
power  to  carry  on  the  business  in  question  on  her  separate 
and  individual  account,  and  that  the  business  and  the  prop- 
erty incident  and  necessary  to  its  prosecution  must  have  vested 
in  the  husband. 

We  have  already  held  that  a  husband  may  under  this  stat- 
ute convey  land  by  deed  directly  to  his  wife,  and  where  there 
are  no  conflicting  claims  of  the  husband's  creditors  involved, 
and  it  is  not  done  for  the  purpose  of  shielding  his  property 
from  his  creditors,  we  can  see  no  legal  objection  to  her  acquir- 
ing any  amount  of  property  directly  from  the  husband  and 
holding  it  as  her  sole  property. 

And  as  to  the  right  of  the  wife  to  carry  on  a  separate  busi- 
ness upon  her  own  means  and  credit,  while  a  majority  of  the 
court  in  Glover  v.  Alcott^  11  Mich.  471  (where  the  question  was 
one  of  fraudulent  concealment  of  the  husband's  property  to 
defraud  ^creditors),  held  that  the  wife  could  not  carry  on  upon 
credit  the  general  trade  or  business  of  a  flouring  mill,  buying 
wheat  and  manufacturing  and  selling  flour,  the  proper  atten- 
tion to  which  would  require  all  her  time  and  services,  and  ren* 
der  her  incompetent  to  attend  to  the  duties  of  her  household; 
yet  in  that  case  it  was  intimated  that  it  was  not  intended  to 
include  within  the  rule  there  laid  down  *'any  business  usually 
carried  on  by  females,  and  which  consists  largely  and  almost 
necessarily  of  female  labor,  such,  for  example,  as  that  of  a  mil- 
liner." The  present  is  a  case  which  comes  clearly  within  the 
exception  there  intimated, — a  case  in  which  the  wife  almost 
of  necessity  becomes  practically  the  head  and  manager  of  the 
business.  And  we  can  see  no  legal  objection,  where  the  hus- 
band assents  to  her  carrying  on  the  business  of  keeping  a 
boarding-house  as  her  own  separate  business  and  upon  her 
own  account,  either  upon  cash  or  credit,  and  we  think  under 
the  facts  of  this  ease  she  must  be  held  competent  to  make  the 
contract  of  purchase  for  the  furniture  purchased  for  and  used 
in  her  separate  business. 

The  husband's  rights  are  not  injured  by  it.  He  is  in  no 
respect  bound  by  her  contract  when  the  credit  is  not  given 
to  him,  and  satisfaction  of  her  personal  liability  can  only  be 
enforced  against  her  sole  property.  We  think  her  contract  of 
purchase  comes  within  the  fourth  section  of  the  act,  and  that 
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the  judgment  of  the  circuit  court  should  be  reversed,  and  that 
of  the  justice  affirmed|  with  costs. 

CooLEY,  J.  I  agree  with  my  brother  Christiancj  that  the 
<lefendant  was  liable  for  the  purchase  under  the  circumstances 
appearing  in  this  case,  and  that  the  judgment  of  the  circuit 
court  should  be  reversed.  I  do  not  place  my  concurrence, 
however,  on  the  peculiar  nature  of  the  business  for  which  the 
purchase  was  made,  or  regard  her  contract  as  depending  for 
its  validity  on  the  question  whether  the  defendant  was  previ- 
ously possessed  of  any  sole  property.  There  never  was  any 
impediment  to  the  acquisition  of  property  through  purchase 
by  a  married  woman;  the  diflSculty  was,  that  at  the  common 
law  the  ownership  passed  immediately  to  the  husband  by  vir- 
tue of  the  marriage  relation.  The  statute  (Comp.  Laws,  sec. 
5292)  establishes  a  new  rule  by  providing  that  the  property, 
however  acquired,  shall  be  and  remain  the  sole  property  of  the 
^ife,  with  the  same  power  of  control  as  if  she  were  unmarried. 
Another  section  (3295)  provides  that  the  husband  shall  not  be 
liable  to  be  sued  upon  any  contract  made  by  her  ifi  relation 
to  her  sole  property,  but  that  the  wife  shall  be;  and  I  think  a 
contract  of  purchase  is  within  this  section,  whether  she  had 
property  before  or  not.,,^The  contract  is  for  the  acquisition  of 
sole  property,  and  her  title  to  it,  or  at  least  a  right  in  relation 
to  it,  vests  when  the  contract  is  made. 

There  is,  therefore,  no  straining  of  terms  in  saying  that  the 
-contract  has  relation  to  her  sole  property.  The  statutes  on 
this  subject  establish  a  new  system,  and  are  to  be  construed 
with  a  view  to  give  them  the  effect  designed  by  the  legisla- 
ture, rather  than  with  an  effort  to  retain  as  much  as  possible 
of  an  old  system  which  they  were  meant  to  displace.  The 
rule  which  they  establish  is  one  of  general  capacity  to  own 
property,  and  to  make  valid  contracts,  binding  at  law  and  in 
equity,  in  relation  to  it;  and  I  discover  nothing  in  the  statute 
which  BO  limits  that  capacity  as  to  prevent  her  making  the 
first  acquisition,  any  more  than  any  subsequent  one,  on  credit. 
Although  it  was  once  held  {Brown  v.  Fifield^  4  Mich.  822)  that 
even  the  constitutional  provision  on  this  subject  was  to  receive 
a  strict  construction,  because  contravening  the  common  law, 
the  subsequent  decisions  have  been  based  on  a  different  prin- 
ciple, and  justly,  as  I  think,  have  recognized  the  change 
designed  to  be  made  as  quite  radical  in  its  nature.  And  I 
«hould  be  unwilling  to  lay  down  any  rule  which  should  seem 
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to  put  upon  the  wife's  power  to  make  contracts  on  her  own 
behalf  any  limitations  based  upon  a  strict  or  technical  con- 

t<imction  of  the  statute. 

While,  therefore,  I  agree  fully  with  the  opinion  of  my 
brother  Christiancy,  I  do  not  base  my  judgment  exclusively 
upon  the  views  which  he  has  presented,  but  should  think  the 
action  sustainable,  notwithstanding  some  of  the  circumstances 
upon  which  he  remarks  were  absent  from  the  case. 

Campbell,  J.,  concurred. 

Martin,  C.  J.  I  do  not  concur  with  my  brethren.  I  can- 
not hold  that  a  wife  living  in  her  husband's  home  with  him 
can  be  made  liable  for  necessary  household  obligations. 

Contracts  or  Married  Woman  ari  Void  at  Coi^on  Law:  Stephenwn 
r.  Osborne,  80  Am.  Dec.  358,  and  cases  collected  in  note  367;  and  see  Weh' 
trod  V.  Chicoffo  ttc  R,  R,  Co,,  86  Id.  743. 

Power  of  Maraied  Woman  to  Dispose  or  or  Charge  her  separate  estate 
under  enabling  statutes:  MacJay  v.  Love,  85  Am.  Dec.  133,  and  note  144; 
Kirhpatrick  v.  Bvford,  76  Id.  363,  and  note  367,  containing  proTisions  on  the 
subject  from  the  statutes  of  the  several  states. 

Wife  can  Acquire  No  Separate  Property  in  her  Earnings,  except 
by  gift  from  her  husband,  even  where  she  carries  on  business  in  her  own 
name:  Be(ford  y.  Crane,  84  Am.  Dea  155;  and  see  McLemore  v.  PinktUm,  68 

Id.  167. 

When  Sepailate  Estate  of  Married  Woman  is  Chargeable  with  her 
debts  and  contracts:  YaU  v.  Dedertr,  72  Am.  Dec  503,  and  note  513;  S.  C, 
78  Id.  216,  and  note  226. 

The  principal  case  is  cited  to  the  point  stated  in  the  9yUaibui,  and  the 
doctrine  affirmed,  in  Campbell  ▼.  White,  22  Mich.  185;  De  Vriea  ▼.  Conklin,  22 
Id.  259;  RanHn  r.  West,  25  Id.  200;  Wesi  v.  Laraway,  28  Id.  465;  and  is 
cited  to  the  point  that  when  a  contract  by  a  married  woman  is  relied  upon, 
it  becomes  necessary  to  show  the  facts,  in  order  that  it  may  be  seen  that 
they  were  such  as  would  enable  her  to  maJie  the  contract^  in  Edwcurds  ▼.  Mc* 
EMU,  51  Id.  166. 


WiLBUE  V.  Flood. 

ri6  MiCBIOAN,  40.1 
CROSB-EXAMIKATIOlf —InQUIRT  INTO  ANTECEDENTS  AND  CHAKACnTXR  OF  WiT* 

NESS.  — Witnesses  may  be  cross-examined,  not  only  upon  the  facts  in- 
volved in  the  issue,  but  also  upon  such  collateral  matters  as  may  enable 
the  jury  to  appreciate  their  fairness  and  reliability.  It  is  within  the 
discretion  of  the  court  how  far  this  inquiry  may  go,  but  within  this  dis- 
cretion a  witness  may  be  asked  concerning  all  antecedents  which  are 
really  significant. 
Witness  mat  be  Asked,  on  Cboss-Examination,  if  He  has  ever  bedt 
Confined  in  State  Pbison.  It  is  not  necessary  to  produce  the  recodl 
of  the  oonviotion. 
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ftEscissiON  OP  Contract  pok  Fiiaud.  —  Where  one  exchanges  a  lot  of  per- 
sonal property  for  certain  laiul,  and  the  owner  of  the  land  delivers  to  hiia 
a  conveyance  dc»cribing  the  wrong  land,  if  the  first  party  wishes  to  re- 
scind for  the  fraud  he  cannot  do  so  by  a  mere  oflfer  to  "trade  lutck  **;  h» 
must  deliver  or  tender  a  reconveyance. 

Prxmaturi  Action.  —  In  replevin,  to  recover  chattels  given  in  considera- 
tion for  a  contract  which  plaintiff  wishes  to  rescind  for  frauil,  th» 
rescision  must  be  complete,  by  return  or  tender  of  the  consideration, 
before  the  affidavit  is  made  and  the  writ  issued. 

fXBSOir  Wishing  to  Rescind  Contract  for  Fraud  must  do  so  wrrHm 
RxABONABLE  TiMB,  Or  their  right  is  lost.  A  delay  of  fifteen  month* 
between  neighbors  to  repudiate  a  fraudulent  exchange  is  nnreasonable. 

Replevin.    The  opinion  states  the  case. 

H.  F,  SevereTiSj  for  the  plaintiff  in  error. 

Soviey  Masortj  and  AllisoUj  for  the  defendant  in  error. 

By  Court,  Campbell,  J.  An  action  of  replevin  was  brought 
by  Flood  against  Wilbur,  to  recover  certain  chattels  which 
Flood  had  exchanged  with  Wilbur  for  lands  which  the  latter 
had  failed  to  convey,  having  substituted  a  different  description. 
The  facts  as  claimed  were  in  substance  these:  In  exchange 
for  the  horses,  wagon,  and  harness,  which  are  the  subjects  of 
this  suit,  Wilbur  was  to  deed  a  clear  title  to  the  northeast  ten 
acres  of  a  certain  forty-acre  lot  which  he  said  he  owned. 
About  the  beginning  of  June,  1864,  Wilbur  gave  Flood  a  deed 
of  an  undivided  fourth  of  the  forty  acres,  instead  of  the  speci- 
fied ten  acres,  and  it  was  four  or  five  days  before  the  latter 
discovered  the  error,  when  he  '^  offered  to  trade  back,  and 
Wilbur  would  not  do  it." 

No  further  steps  appear  to  have  been  taken  until  this  suit 
was  commenced.  The  affidavit  was  made  September  2,  1865^ 
and  the  writ  issued  September  5th,  and  delivered  to  plaintiff's 
attorneys.  On  or  about  the  18th  of  September,  a  clerk  of  the 
attorneys  went  with  the  sheriff  to  Wilbur,  and  tendered  him 
a  deed  of  the  premises  which  he  had  conveyed  to  Flood. 
Upon  his  refusal  to  accept  it,  the  clerk  gave  the  writ  to  the 
sheriff,  who  served  it 

Defendant  was  sworn  as  a  witness  in  his  own  behalf,  and 
controverted  the  plaintiff's  case.  Upon  cross-examination  he 
was  allowed,  against  objection,  to  be  asked  whether  he  was 
ever  confined  in  the  state  prison,  and  an  exception  is  taken  to 
this  ruling.  It  is  claimed  to  have  been  erroneous,  as  an  at- 
tempt to  discredit  the  witness  by  improper  means,  and  to 
prove  by  parol  what  rests  in  record  evidence.    We  do  not 
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think  the  objection  tenable.  It  has  always  been  foand  neces- 
sary to  allow  witnesses  to  be  cross-examined,  not  only  upon 
the  facts  involved  in  the  issue,  but  also  upon  such  collateral 
matters  as  may  enable  the  jury  to  appreciate  their  fairness 
and  reliability.  To  this  end  a  large  latitude  has  been  given, 
where  circumstances  seem  to  justify  it,  in  allowing  a  full  in- 
quiry into  the  history  of  witnesses,  and  into  many  other  things 
tending  to  illustrate  their  true  character.  This  may  be  use- 
ful in  enabling  the  court  or  jury  to  comprehend  just  what  sort 
of  person  they  are  called  upon  to  believe,  and  such  a  knowl- 
edge is  often  very  desirable.  It  may  be  quite  as  necessary, 
especially  where  strange  or  suspicious  witnesses  are  brought 
forward,  to  enable  counsel  to  extract  from  them  the  whole 
truth  on  the  merits.  It  cannot  be  doubted  that  a  previous 
criminal  experience  will  depreciate  the  credit  of  a  witness  to 
a  greater  or  less  extent,  in  the  judgment  of  all  persons,  and 
there  must  be  some  means  of  reaching  this  history.  The 
rules  of  law  do  not  allow  specific  acts  of  misconduct,  or  spe- 
cific facts  of  a  disgraceful  character,  to  be  proved  against  a 
witness  by  others.  He  may  be  proved  by  record  evidence  to 
have  been  convicted  of  infamous  crimes,  but  not  to  have  done 
other  infamous  deeds,  nor  to  have  undergone  personal  dis- 
grace. And  even  as  to  previous  conviction  of  infamous 
crimes,  the  rule  is  seldom  of  any  great  service,  because  no 
one  can  be  expected  to  know  in  advance  what  witnesses  may 
appear,  nor  what  may  have  been  their  history.  Unless  the 
remedy  is  found  in  cross-examination,  it  is  practically  of  no 
account. 

It  has  always  been  held  that  within-  reasonable  limits  a 
witness  may,  on  cross-examination,  be  very  thoroughly  sifted 
upon  his  character  and  antecedents.  The  court  has  a  discre- 
tion as  to  how  far  propriety  will  allow  this  to  be  done  in  a  given 
case,  and  will,  or  should,  prevent  any  needless  or  wanton 
abuse  of  the  power.  But  within  this  discretion  we  think  a 
witness  may  bo  asked  concerning  all  antecedents  which  are 
really  significant,  and  which  will  explain  his  credibility,  and 
it  is  certain  that  proof  of  punishment  in  a  state  prison  may 
be  an  important  fact  for  this  purpose.  And  it  is  not  very 
easy  to  conceive  why  this  knowledge  may  not  be  as  properly 
derived  from  the  witness  as  from  other  sources.  He  must  be 
better  acquainted  than  others  with  his  own  history,  and  is 
under  no  temptation  to  make  his  own  case  worse  than  truth 
will  warrant.    There  can  with  him  be  no  mistakes  of  identity. 
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If  there*  are  extenuating  circumstances,  no  one  else  can  so 
readily  recall  them.  We  think  the  case  comes  within  the 
well-established  rules  of  cross-examination,  and  that  the  few 
authorities  which  seem  to  doubt  it  have  been  misunderstood, 
or  else  have  been  based  upon  a  fallacious  course  of  reasoning, 
which  would,  in  nine  cases  out  of  ten,  prevent  an  honest  wit- 
ness from  obtaining  better  credit  than  an  abandoned  ruffian. 
We  are  satisfied  there  was  no  error  in  admitting  this  testi- 
mony. 

The  court  was  also  asked,  but  declined,  to  charge  that  if  the 
writ  in  this  cause  was  issued  before  the  reconveyance  to  Wilbur 
was  tendered,  the  plaintiff  could  not  maintain  liis  action.  The 
court  also  declined  to  charge  that  plaintiff  was  bound  to  re* 
Bcind  within  a  reasonable  time  after  he  discovered  the  facta 
complained  of,  and  that  the  period  between  June,  1864,  and 
September,  1865,  was  not  a  reasonable  time;  but  charged  that 
if  he  offered  to  trade  back  within  four  or  five  days  after  dis- 
covering the  mistake  in  the  deed,  and  defendant  refused,  the 
tender  of  a  reconveyance  in  September,  1865,  was  within  a 
reasonable  time. 

In  all  these  respects  we  think  the  court  erred.  A  mere  offer 
to  trade  back  is  no  rescission  of  a  contract.  The  party  ag- 
grieved must  do  what  he  can  to  place  the  other  in  statu  quo; 
and  where  it  is  possible,  this  can  only  be  done  in  cases  like  the 
present  by  a  return,  or  a  tender  of  a  return,  of  what  he  hae 
received  in  exchange  for  what  he  has  given.  In  the  case  of 
land,  this  can  only  be  done  by  conveyance.  And  the  property 
cannot  revest  without  such  an  attempt  to  rescind.  Under  our 
statutes,  the  affidavit  is  essential  before  writ  of  replevin  can 
be  served,  and  it  must  show  a  wrongful  detention  of  plaintiff's 
property.  But  till  the  deed  was  tendered,  plaintiff  could  have 
no  property  in  the  chattels,  and  the  suit  was  prematurely 
brought. 

But  there  was  also  error  in  respect  to  the  ruling  concerning 
diligence.  It  is  an  inflexible  rule  that  a  party  complaining  of 
fraud  must  be  guilty  of  no  unreasonable  delay  in  repudiating 
and  getting  rid  of  his  contract.  Where  his  object  is  to  rescind 
it  and  reclaim  his  property,  he  is  bound  to  lose  no  time  un- 
necessarily in  his  action  to  that  end.  While  no  particular 
period  can  be  laid  down  for  all  cases,  yet  it  is  quite  well  settled 
that  no  unnecessary  delay  can  be  permitted;  and  in  the  absence 
of  some  proof  to  excuse  it,  any  considerable  lapse  of  time 
must  be  conclusive  evidence  of  neglect.    Where  such  proof  is 
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introduced,  each  case  must  depend  upon  its  own  circumstances. 
It  would  be  absurd  to  suppose  that  a  party  could  not  prepare 
and  tender  a  deed  in  his  own  neighborhood  in  a  few  days 
under  any  ordinary  circumstances.  And  a  delay  of  fifteen 
months  in  such  a  case  can  only  be  regarded  as  very  great  neg- 
ligence, which  must  preclude  the  party  from  treating  the  con- 
tract as  rescinded,  and  the  property  as  having  become  restored 
as  if  no  contract  had  ever  been  made. 

The  judgment  below  must  be  reversed,  with  costs,  and  a  new 
trial  must  be  granted. 

Christiancy  and  Cooley,  JJ.,  concurred. 

Martin,  C.  J.,  did  not  sit. 

WmoasBS.  —  Dispfltfaging  qnestioiia  not  relevint  to  iaiae,  ind  pat  for  th* 
express  purpose  of  discrediting  a  witness,  or  to  otherwise  degndo  him» 
should  be  allowed  in  the  court's  exercise  of  a  wise  discretion,  when  they  will 
pronu>te  the  ends  of  justice,  but  excluded  when  they  seem  unjust  to  the  wit- 
ness, and  uncalled  for  by  the  oircumstanoes  of  the  case:  TumpUoB  Road  Co. 
▼.  LoondSf  88  Am.  Deo.  31 1.  In  this  case,  and  the  note  to  the  same,  this 
question  is  discussed  at  length.  The  principal  case  is  cited  to  this  point  in 
ClemenU  v.  Conrad,  19  Mich.  174, 183;  Dkkhuon  ▼.  DusUn,  21  Id.  566;  People 
T.  Monegcm,  29  Id.  7;  DrhooU  v.  People^  47  Id.  417. 

RnoDSiON.  —  Party  electing  to  rescind  a  contract  must  restore  what  h» 
has  received  under  it,  or  pay  its  Talue,  as  a  prerequisite  condition:  Woodburf^ 
▼.  Woodbury,  90  Am.  Dec.  655.  One  rescinding  must  place  the  other  in  a» 
good  condition  as  he  was  before;  Downer  t.  Smith,  76  Id.  148.  He  must,  im* 
mediately  upon  discovering  the  ground  of  the  rescission,  give  notice  of  his 
intention  to  rescind,  and  return  the  property:  Hoadky  y.  House,  76  Id.  167. 
Laches  or  acquiescence  will  bar  a  person's  right  to  rescind:  Ootihien  TownUii^ 
▼.  Shoemaker,  80  Id.  386. 

RjESCiasiON,  HOW  ANB  WTFHIN  What  Timx  mttst  bb  EzxBGisED:  See  not* 
upon  this  subject  to  case  of  Bryant  ▼.  liburgh,  74  Am.  Dec.  Gi>7. 

Partickps  ORnciNis  in  ADUT.TBRT  may  be  asked  all  questiovs  relating  to 
the  offense;  but  when  the  questions  are  answered  and  denied,  other  witnesses 
cannot  be  called  to  prove  the  denials  false:  People  v.  Knapp,  42  Mich.  268, 
citing  the  principal  case. 

When  Propcrtt  is  Obtainbd  through  Frautd,  under  color  of  purchase^ 
the  vendor  may  rescind,  and  is  entitled  to  demand  and  receive  heuck  the  prop- 
erty on  returning  within  a  reasonable  time  what  he  has  received,  and  placing 
the  vendee  jii  eiatu  qiio:  Morrkon  v.  Berry,  42  Mich.  396^  citing  the  principal 
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McMillan  v.  Michigan  Southern  and  Nobtueen 

Indiana  Railroad. 

(16  MlCBiaA.N,  79.] 

Railroad  Company  Actimo  under  Special  CharteRv  Which  Lbabes 
Line  Constructed  under  General  Railroad  Law,  with  respect  to 
the  businesa  transacted  by  them  on  said  leased  road,  are  governed  by  the 
prorisions  of  the  general  railroad  law,  and  cannot  claim  the  benefit  of 
such  exemptions  as  are  contained  in  their  original  charter. 

When  does  Common  Carrier's  Liabilitt  as  Such  Cease,  and  his  Lia- 
BiLiTT  AS  Warehouseman  Commence  ?  Upon  this  qnestion  the  courts 
hare  held  three  positions:  I.  That  this  occurs  when  the  goods  are  placed 
in  a  warehouse  to  await  delivery  to  the  consignee;  2.  That  after  they 
have  been  placed  in  a  warehouse,  the  carrier's  liability  as  such  continues 
until  the  consignee  has  had  a  reasonable  time  in  which  to  remove  them; 
3.  That  the  carrier's  liability  continues  until  he  has  notified  the  con- 
signee  of  the  arrival  of  the  goods,  and  he  has  had  reasonable  time  iu  the 
ordinary  course  of  business  to  remove  them. 

Cjable  as  Carrier  or  Warehouseman.  —  A  common  carrier's  liability  for 
goods  transported  by  him  continues  as  a  carrier  until  the  goods  have 
been  placed  in  a  warehouse  and  the  consignee  notified  of  their  arrival, 
and  he  has  had  a  reasonable  time  in  which  to  remove  them.  After  thai 
the  carrier  becomes  liable  as  a  warehouseman.  Per  Cooley  and  Chris- 
tiancy,  JJ.;  contra^  Martin,  C.  J.,  and  Campbell,  J. 

Common  Carriers — Limitino  Liabilitt  bt  Notice  or  Contract. — The 
provision  of  the  general  railroad  law  preventing  railroad  companies  from 
lessening  or  abridging  their  common-law  liabilities  as  carriers  does  not 
prevent  the  company  from  entering  into  an  agreement  with  a  consignor 
of  goods  by  which  he  specially  contracts  to  limit  their  liability. 

Common  Carrier — Obligation  tq  Receivb  Goods — Limiting  Liabilitt. 
—  Carrier  by  mere  notice  may  make  reasonable  regulations  in  regard 
to  the  receipt  and  delivery  of  goods  to  him,  but,  subject  to  such  reason- 
able regulations,  he  is  bound  to  receive  all  articles  tendered  to  Iiim  of 
the  kind  usually  carried  by  him,  subject  to  his  common-  law  liability, 
unless  the  owner  consents  to  his  receiving  them  under  a  reduced  liability. 

Burden  of  Showing  Special  Contract  witu  Carrier  Limiting  uib 
Common-law  Liability  is  on  the  carrier,  and  the  fact  that  a  restrictive 
notice  has  been  actually  received  or  seen  by  the  owner  of  the  goods  will 
not  raise  a  X)resumption  that  he  has  assented  to  its  terms. 

Ant  Number  of  Past  Tuansaction.s  bt  Which  Consignor  Agreed  with 
Carrier  to  Limit  bis  Common-law  Liabilitt  does  not  prevent  him 
from  insisting  on  his  common-law  rights  in  subsequent  shipments;  nor 
will  carriers  be  allowed  to  establish  a  usage  restricting  his  liability. 

Bill  of  Lading  —  Trovision  in  Limiting  Carrier's  Liabilitt,  —  Bill  of 
lading  is  the  contract  between  the  owner  and  the  carrier  of  goods  de- 
livered for  transportation;  it  fixes  the  rights  and  liabilities  of  the  parties 
when  its  terms  have  been  agreed  upon,  including  a  provision  limiting  the 
carrier's  liability,  and  the  consignor's  assent  is  conclusively  presumed 
from  his  having  accepted  it  without  objection. 

Fact  that  Consignor  did  not  Read  Bill  of  Lading  Delivered  to  Hnc, 
which  contained  restrictions  of  the  carrier's  liability,  does  not  prevent 
his  being  bound  by  its  terms,  if  there  was  no  fraud  praotioed  upon  him. 
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Coasioina  Aocimva  Shifmxnt  is  Bouvd  sr  Tebms  or  SHmaorr  Mai» 
ST  HiB  Ck>NSiONOR;  and  the  carrier  in  contraioting  with  the  consignor 
has  a  right  to  presame  that  he  has  full  power  in  the  premises. 

Consideration  ior  Aorsemxht  bt  Shiffib  Rsstrictino  Carrier's  Com- 
MON-LAW  LiABiLmr  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary. 

KoT  Neoliobucr.  —  Where  a  railroad  company  transports  highly  inflamma- 
ble material,  and  then  delivers  it  over  to  a  second  carrier,  where  it  occa- 
sioned a  conflagration,  the  company  cannot  be  held  liable  for  the  damage^ 
as  if  their  carrying  the  material,  if  negligence,  was  too  remote  a  canse  to 
charge  them. 

Coimo5  Carreer — Transportation  beyond  his  Line.  —  Where  a  carrier 
receives  goods  marked  for  a  particular  destination  beyond  his  line,  and 
does  not  expressly  undertake  to  deliver  them  at  the  point  designated, 
the  implied  contract  is  only  to  transport  over  his  own  line,  and  forward 
from  its  terminus. 

Common  Carrier — Connectino  Lines — Contract  Limiting  Liabilftt. — 
'Where  goods  were  delivered  to  a  carrier  at  Cincinnati,  and  he  gave  a  bil 
of  lading  conditioned  to  deliver  them  "at  Toledo,  for  Detroit,**  this  is  a 
contract  to  carry  the  goods  to  Toledo  and  to  forward  them  from  thence 
to  Detroit.  And  where  the  bill  of  lading  contained  provisions  limiting 
the  carrier's  liability,  these  provisions  only  related  to  the  shipment  to 
Toledo,  and  the  carriage  from  thence  was  under  the  carrier's  common-law 
liability. 

The  opinion  contains  a  sufficient  statement  of  the  case. 

Maynard  and  Meddaughj  and  C.  /.  Walker^  and  D,  C.  Hoi* 
brookj  for  the  plaintiffs. 

H,  H.  Emmons  and  W.  Wing^  for  the  defendants. 

By  Court,  Cooley,  J.  The  first  question  to  be  considered 
in  this  case  is,  whether  the  defendants,  in  respect  to  the  busi- 
ness transacted  by  them  on  the  line  of  the  Detroit,  Monroe, 
and  Toledo  railroad,  are  subject  to  the  liabilities  imposed  by 
the  general  railroad  law  of  the  state,  under  which  the  road 
named  was  constructed,  or  may  claim  the  benefit  of  such 
exemptions  as  are  contained  in  their  original  charter.  As  the 
charter  expressly  provides  that  for  goods  in  deposit  awaiting 
delivery  the  company  shall  be  liable  as  warehousemen  only 
(Laws  of  1846,  p.  185),  and  contains  no  prohibitory  clauses 
which  would  prevent  their  making  any  contract  which  it  is 
lawful  for  a  common  carrier  to  make,  while  the  general  law 
prohibits  any  company  formed  under  it  from  lessening,  or 
directly  or  indirectly  abridging,  their  common-law  liability  as 
carriers  (Comp.  Laws,  sec.  1992),  it  is  possible  that  important 
consequences  may  depend  upon  the  determination  of  this 
question. 

▲m.  Dao.  Vol.  xcm— 14 
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The  doubt,  if  any,  springs  from  that  provision  in  the  general 
railroad  law  which  authorizes  any  railroad  company  in  the 
state  to  '*make  any  arrangements  with  other  railroad  com- 
panies, within  or  without  this  state,  for  the  running  of  its  cars 
over  the  road  of  such  other  company,  or  for  the  working  and 
operating  of  such  other  railroads  as  said  companies  shal) 
mutually  agree  upon:  Comp.  Laws,  sec.  1993.  The  defend- 
ants are  lessees  of  the  Detroit,  Monroe,  and  Toledo  road,  and 
while  they  admit  that  all  those  provisions  of  the  general  rail- 
road law  which  measure  the  extent  of  property  rights  pre- 
scribe the  width  of  the  road,  the  mode  of  use,  speed,  ringing 
of  bells,  or  the  manner  of  enjoyment,  must  be  applicable  to 
them  as  lessees,  as  defining  and  constituting  a  part  of  the 
right  itself,  yet  they  claim  that  obligations  springing  from 
the  use  depend  upon  their  own  charter,  under  which  alone 
the  contracts  are  to  be  made  or  the  acts  done  from  which  the 
obligations  spring. 

I  have  been  unable  to  discover  anything  in  the  general  rail* 
road  law  which  supports  this  distinction,  or  which  indicates 
an  intention  on  the  part  of  the  legislature  that  the  lessee  of 
a  road  constructed  under  that  law  should  take  the  road  dis- 
charged of  any  of  the  conditions  or  burdens  imposed  for  the 
benefit  of  the  public  upon  the  lessor.  The  authority  to  ''work 
and  operate"  the  road  of  a  corporation  does  not  necessarily 
imply  that  the  operating  is  to  be  otherwise  than  under  the  ob* 
ligations  imposed  upon  the  corporation  by  its  charter;  and  as 
grants  of  corporate  franchises  are  to  be  construed  with  strict- 
ness (2  Kent's  Com.  298;  Charles  River  Bridge  v.  Warren  Bridge^ 
11  Pet.  544;  Perrine  v.  Chesapeake  etc.  Carud  Co,^  9  How.  172; 
Bradley  v.  New  York  etc.  R.  R.  Co.,  21  Conn.  294 ;  Chenango 
Bridge  Co.  v.  BingharrUon  Bridge  Co.^  24  N.  Y.  87;  8.  C,  3  Wall. 
51),  we  are  not  at  liberty  to  infer  an  intent  in  the  legislature 
to  relieve  the  road  in  the  hands  of  the  lessee  from  obligations 
resting  upon  the  lessor,  unless  such  intent  is  clearly  expressed, 
or  at  least  is  necessarily  to  be  inferred.  There  is  no  such  clear 
expression  in  the  present  case,  and  the  inference  I  think  is 
against  any  such  intent.  The  legislature  by  the  general  law 
established  the  rules  under  which  they  would  allow  new  roadf 
to  be  constructed  and  operated;  and  when  they  gave  permis- 
sion to  the  proprietors  to  lease  them  to  others,  it  is  to  be  pre- 
sumed, in  the  absence  of  any  declaration  to  the  contrary,  that 
the  intention  was  not  to  dispense  with  those  regulations  which 
they  have  judged  important  for  the  public  interest  and  protec- 
tion. 
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The  power  to  lease  does  not  imply  the  power  to  transfer 
greater  rights  than  the  lessor  himself  pessesses ;  and  where 
the  obligations  assumed  by  the  lessor  pertaining  to  the  man- 
agement of  his  business  and  the  liabilities  which  should 
spring  therefrom  were  the  consideration  upon  which  the  fran- 
chise was  granted,  it  would  be  a  violent  inference  that  the 
legislature  designed  to  waive  them  when  they  are  no  less  im- 
portant to  the  public  protection  after  the  lease  than  before. 

I  think,  therefore,  that  the  liability  which  rests  upon  these 
defendants  is  that  of  the  Detroit,  Monroe,  and  Toledo  Rail- 
road Company,  which  by  law  is  not  permitted  to  lessen  or 
abridge  its  common-law  liability  as  common  carriers.  What 
that  liability  is,  when  they  have  transported  property  over 
their  road  and  deposited  it  in  their  warehouse  to  await  de- 
livery to  the  consignee,  is  the  next  question  demanding  con- 
aideration. 

On  this  point,  three  distinct  views  have  been  taken  by  dif- 
ferent jurists,  neither  of  which  can  be  said  to  have  been  so  tai 
generally  accepted  as  to  have  become  the  prevailing  rule  of 
the  courts. 

1.  That  when  the  transit  is  ended,  and  the  carrier  has  placed 
the  goods  in  his  warehouse  to  await  delivery  to  the  consignee, 
his  liability  as  carrier  is  ended  also,  and  he  is  responsible  as 
warehouseman  only.  This  is  the  rule  of  the  Massachusetts 
cases:  Thom/os  v.  Boston  etc.  R.  R,  Co.y  10  Met.  472,  and  Nor- 
way  Plains  Co.  v.  Boston  and  Maine  R,  R,  Co.j  1  Gray,  268 
[61  Am.  Dec.  423],  and  those  which  follow  them. 
')  2.  That  merely  placing  the  goods  in  the  warehouse  does  not 

discharge  the  carrier,  but  that  he  remains  liable  as  such  until 
the  consignee  has  had  reasonable  time  after  their  arrival  to 
inspect  and  take  them  away  in  the  common  course  of  busi- 
ness: Morris  and  Essex  R.  R.  Co.  v.  Ayres^  29  N.  J.  L.  393; 
Blumenthal  v.  Brainerd^  38  Vt.  413;  Moses  v.  Boston  and 
Maine  R.  R.  Co.,  32  N.  H.  523  [69  Am.  Dec.  381];  Wood  v. 
Crocker^  18  Wis.  345;  Redfield  on  Railways,  3d  ed.,  sec.  157. 

3.  That  the  liability  of  the  carrier  continues  until  the  con- 
signee has  been  notified  of  the  receipt  of  the  goods,  and  has 
had  reasonable  time  in  the  common  course  of  business  to  take 
them  away  after  such  notification:  McDonald  v.  Western  R.  R. 
Corp.j  84  N.  Y.  497,  and  cases  cited;  2  Parsons  on  Contracts, 
6th  ed.,  189 ;  Angell  on  Carriers,  sec.  813 ;  Chitty  on  Car- 
riers, 90. 

The  rale  as  secondly  above  stated  proceeds  upon  the  idea 
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that  the  consignee  will  be  informed  by  the  consignor  of  any 
shipment  of  freight,  and  that  it  then  becomes  the  duty  of  the 
former  to  take  notice  of  the  general  course  of  business  of  the 
carrier,  the  time  of  departure  and  arrival  of  trains,  and  when, 
therefore,  the  receipt  of  the  freight  may  be  expected,  and  to 
be  on  hand  ready  to  take  it  away  when  received.  It  is  as- 
sumed to  be  simply  a  question  of  reasonable  diligence  with 
the  consignee  whether  he  ascertains  the  receipt  of  his  consign- 
ment or  not;  the  regularity  of  the  trains  being  such  as  to 
leave  him  without  reasonable  excuse,  if  he  flails  to  inform  him- 
self. 

There  may  be  railroad  lines  in  the  country  where  the  appli- 
cation of  this  rule  would  do  injustice  to  no  one.  If  the  busi- 
ness is  not  so  great  but  that  freight  trains  can  be  run  with  the 
same  regularity  as  those  for  passengers,  and  the  freight  can 
always  be  sent  forward  immediately  on  being  received  for  the 
purpose,  a  notice  from  the  consignor  will  usually  apprise  the 
consignee  with  sufficient  certainty  when  the  goods  may  be 
expected.  But  on  the  long  through  lines  such  regularity  is 
quite  impracticable.  Freight  must  be  sent  forward  from  the 
carrier's  warehouse  with  a  promptness  depending  upon  the 
pressure  of  business;  or  in  other  words,  as  it  may  suit  his 
convenience  and  his  interest  to  forward  it.  This  may  be 
many  days,  or  even  weeks,  after  its  receipt,  or  it  may  be  im- 
mediately. It  is  not  always  in  the  power  of  the  carrier  to 
give  reliable  information  upon  the  subject,  and  unavoidable 
delays  will  frequently  intervene  after  the  transit  has  com- 
menced. To  require  the  consignee  to  watch  from  day  to  day 
the  arrival  of  trains,  and  to  renew  his  inquiries  respecting  the 
consignment,  seems  to  me  to  be  imposing  a  burden  upon  him 
without  in  the  least  relieving  the  carrier.  For  it  can  hardly 
be  doubted  that  it  would  be  less  burdensome  to  the  carrier  to 
be  required  to  give  notice  than  to  be  subjected  to  the  number- 
less inquiries  and  examinations  of  his  books  which  would 
otherwise  be  necessary,  especially  at  important  points. 

The  rule  that  the  liability  of  the  carrier  shall  continue  until 
the  consignee  has  had  reasonable  time  after  notification  to 
take  away  his  goods  is  traceable  to  certain  English  decisions 
having  reference  to  carriers  by  water,  whose  mode  of  doing 
business  resembles  that  of  railroad  companies  in  the  inability 
to  proceed  with  their  vehicles  to  every  man's  door,  and  there 
deliver  his  goods.  It  is  a  modification  in  favor  of  the  carrier 
by  land  of  the  obligation  formerly  resting  upon  him,  and 
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which  required,  in  the  absence  of  Bpecial  contract,  an  actual 
delivery  to  the  consignee  of  the  goods  carried.  The  modem 
modes  of  transportation  render  this  impracticable,  unless  the 
carrier  shall  add  to  his  business  that  of  drayman  also,  which 
is  generally  a  distinct  employment.  In  lieu  of  delivery,  there- 
fore, the  carrier  is  allowed  to  discharge  himself  of  his  ex- 
traordinary liability  by  notifying  the  consignee  of  the  receipt 
of  the  goods,  who  is  then  expected,  in  accordance  with  what 
is  an  almost  universal  custom,  to  remove  them  himself.  It 
is  insisted,  however,  that  this  rule,  so  far  as  it  can  be  consid- 
ered established  by  authority,  is  applicable  only  to  carriers 
who  have  no  warehouses  of  their  own,  but  make  the  wharf  or 
platform  their  place  of  delivery,  and  who  therefore  never  be- 
come warehousemen,  and  are  held  to  a  continued  liability  as 
carriers,  as  the  only  mode  of  insuring  watch  and  protection 
over  the  goods  until  the  owner  can  have  opportunity  to  receive 
them.  This  distinction  would  not  be  entirely  without  force, 
and  would  seem  to  be  acted  upon  in  one  state  at  least.  Com- 
pare SchoUs  v.  Ackerlandj  13  111.  650,  and  Crawford  v.  Clark^ 
15  Id.  561,  with  Richards  v.  Michigan  etc.  R.  R.  Co,^  20  Id.  404, 
and  Porter  v.  Michigan  etc.  R.  R.  Co,^  20  Id.  407.  See  also 
Chicago  etc.  R.  R.  Co.  v.  Warren^  16  Id.  502  [63  Am.  Dec.  317], 
where  a  railroad  company  was  held  to  the  same  measure  of 
responsibility  as  a  carrier  by  water,  where  the  property  car- 
ried, instead  of  being  placed  in  their  warehouse,  was  left  out- 
side. 

But  it  may  well  be  doubted  whether  the  distinction  rests 
upon  sufficient  reasons.  The  man  who  sends  his  goods  by 
raiboad,  and  who  desires  to  receive  them  as  soon  as  they 
reach  their  destination,  has  commonly  no  design  to  employ 
the  railroad  company  in  any  other  capacity  than  that  of  car- 
rier. If  any  other  relation  than  that  is  formed  between  them, 
it  is  one  that  the  law  forms  upon  considerations  springing 
from  the  usages  of  business,  and  having  reference  to  the  due 
protection  of  the  interests  of  both.  The  owner  wants  storage 
only  until  he  can  have  time  to  remove  the  goods;  and  the 
warehousing  is  only  incidental  to  the  carrying.  Payment  for 
the  transportation  is  payment  also  for  the  incidental  storage. 
The  owner  has  been  willing  to  trust  the  company  as  carriers 
because  the  law  makes  them  insurers;  but  he  might  not  be 
willing  to  trust  them  as  warehousemen  under  a  liability  so 
greatly  qualified,  and  in  a  trust  which  implies  generally  a 
considerable  degree  of  personal  confidence.    As  what  he  de* 
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sJres  is,  not  to  have  the  goods  remain  in  store,  but  to  receiyo 
them  personally  as  soon  as  they  can  be  carried,  and  as  the 
railroad  company,  if  they  had  no  warehouse,  would  continue 
to  be  liable  as  carriers  until  the  lapse  of  a  reasonable  time 
after  notification,  it  would  seem  that  if  the  company  can  claim 
any  exemption  from  their  liability  as  insurers,  it  must  be  upon 
the  ground  that  the  erection  of  warehouses  is  for  the  benefit, 
not  of  the  company,  but  of  the  public  doing  business  with 
them,  and  to  facilitate  delivery.  But  this,  as  appears  to  me, 
would  be  taking  a  very  partial  and  one-sided  view  of  the  pur- 
pose of  these  structures. 

If  the  road  has  no  warehouse,  the  cars  must  remain  stand- 
ing on  the  tract  until  the  owner  can  come  and  receive  his 
goods,  or  if  they  are  unloaded,  the  company  must  not  only  es- 
tablish a  watch  to  prevent  thefts,  but  at  their  peril  must  pro- 
tect against  injuries  by  the  elements.  Landing  the  goods  on 
the  platform,  it  is  agreed  on  all  hands,  does  not  alone  discharge 
the  carrier.  And  it  seems  to  me  that  a  consideration  of  the 
immense  carrying  trade  of  the  country  will  force  one  to  the 
conclusion  that  it  cannot  possibly  be  either  properly,  expedi- 
tiously, or  profitably  done  except  with  the  conveniences  af- 
forded by  the  railroad  warehouses,  which  afibrd  the  easiest, 
cheapest,  and  most  efiective  means  by  which  carriers  are  en- 
abled to  protect  themselves  against  losses  in  that  capacity. 

At  the  great  centers  of  commerce  it  would  be  impossible  to 
transact  the  amount  of  business  now  done  if  the  cars  must 
8tand  upon  the  tract  until  the  goods  carried  can  be  delivered 
fix)m  thence  to  the  consignees.  Unloading  them  in  immense 
quantities  upon  open  platforms  would  expose  them  to  destruc- 
tion. At  the  less  important  points  the  same  thing  is  true,  but 
in  less  degree.  It  would  seem,  therefore,  looking  only  to  the 
interest  of  the  carriers,  that  the  reasons  which  require  the  con- 
struction of  warehouses  are  imperative.  Only  by  means  of 
them  can  they  keep  their  tracks  clear  for  trains,  or  protect 
against  the  destruction  of  goods  of  which  they  are  insurers. 
And  wherever  the  business  is  large,  warehouses  are  required 
also,  to  enable  the  companies  to  carry  out  a  system  of  separa- 
tion and  classification  of  goods  received,  without  which  it 
would  be  quite  impossible  to  conduct  the  business  with  facility 
or  profit.  The  warehouses  are  absolutely  essential  in  connec- 
tion with  the  receipt  and  dispatch  of  goods  to  be  sent  from 
each  point,  and  in  respect  to  which  the  railroad  company  are 
unquestionably  liable  as  carriers  from  the  time  of  their  receipt. 


Oct.  1867.]    McMillan  v.  Michigan  etc.  Railroad.        215 

In  every  view,  therefore,  they  seem  indispensable  to  the  busi- 
tiess  of  the  carrier;  and  being  constructed  with  reference  to  it, 
they  are  properly  nothing  more  than  an  extension  of  the  plat- 
forms upon  which  the  companies  receive  and  deliver  goods, 
with  walls  and  roofs  added  to  facilitate,  guard,  and  to  protect 
against  injuries  by  the  elements. 

The  interest,  on  the  other  hand,  which  the  consignee  has  in 
the  warehouse,  is  much  less  direct  and  important.  It  may 
facilitate  the  delivery  of  goods,  but  the  carrier  is  liable  if  he 
fail  to  deliver  in  reasonable  time.  The  risk  of  loss  and  injury 
will  be  less,  but  against  these  the  carrier  insures.  In  no  proper 
eense  can  the  warehouse  be  said  to  be  for  his  accommodation; 
and  if  the  obligations  of  the  carrier  to  him  are  to  be  dimin- 
ished by  its  erection,  he  might  well  prefer  that  it  should  not 
be  built.  The  rule  which  changes  the  carrier  into  a  ware- 
iiouseman  against  the  will  of  the  owner  of  the  property,  on  the 
ground  solely  that  he  had  erected  convenient  structures  for 
the  storage,  but  which  structures  are  absolutely  essential  to 
his  business  as  carrier,  seems  to  me  to  be  a  departure  from 
the  rule  of  the  common  law  upon  reasons  which  do  not  war- 
rant it.  It  is  a  rule  which  allows  the  insurer  to  absolve  him- 
self from  obligations  to  the  insured,  by  supplying  him  with 
conveniences  for  the  transaction  of  his  business,  and  with  the 
means  of  protection  against  loss  or  damage. 

A  critical  examination  of  the  cases  on  this  subject  would 
scarcely  be  useful.  As  they  cannot  be  reconciled,  the  court 
must  follow  its  own  reasons.  I  am  unable  to  discover  any 
ground  which  to  me  is  satisfactory  on  which  a  common  car- 
rier of  goods  can  excuse  himself  from  personal  delivery  to  the 
consignee,  except  by  that  which  usage  has  made  a  substitute. 
To  require  him  to  give  notice  when  the  goods  are  received,  so 
that  the  consignee  may  know  when  to  call  for  them,  imposes 
upon  him  no  unreasonable  burden.  If  by  understanding  with 
the  consignee  the  goods  were  to  remain  in  store  for  a  definite 
period,  or  until  he  should  give  directions  concerning  them,  the 
rule  would  be  diflTerent,  because  the  relation  of  warehouseman 
would  then  be  established  by  consent.  In  the  absence  of  such 
understanding,  sound  policy,  I  think,  requires  the  carrier  to 
be  held  liable  as  such  until  he  has  notified  the  consignee  that 
the  goods  are  received.  If  the  nature  of  the  bailment  then 
becomes  changed  through  the  neglect  of  the  consignee  to  re- 
move the  goods,  it  will  be  by  his  implied  assent.  Such  a  rule 
is  just  to  both  parties,  and  burdensome  to  neither,  and  it  will 
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tend  to  promptness  on  the  part  of  carriers  in  giving  the  notices^ 
which,  whether  compulsory  or  not,  are  gu]Rr.;I]y  expected  from 
them. 

Whether  the  clause  in  the  general  railroad  law  forbidding 
companies  formed  under  it  from  lessening  or  abridging  their 
common-law  liability  as  carriers  prevents  their  entering  into 
contracts  by  which  their  employers  release  them  from  any  of 
their  liability,  is  not  clear  upon  the  terms  of  the  clause  itself. 
Such  contracts  are  not  expressly  forbidden,  and  the  general 
tendency  of  legislation  in  moderm  times  has  been  to  relax^ 
rather  than  to  render  more  severe,  the  strict  rules  of  the  com- 
mon law  in  regard  to  carriers,  of  which  our  own  state  presents 
an  example  in  the  legislative  exemption  of  the  principal  com- 
panies from  liability  as  carriers  for  goods  in  their  warehouses 
awaiting  delivery.  And  a  clause  which  should  forbid  parties 
from  entering  into  any  such  agreements  with  carriers  as  they 
might  conceive  to  be  for  their  interest  would  hardly  be  looked 
for  in  the  general  law,  unless  strong  reasons  were  known  to 
have  existed  for  its  adoption. 

When  that  law  was  passed,  a  controversy  had  been  going 
on  between  common  carriers  and  the  public  in  respect  to  the 
notices  given  by  the  former  by  public  advertisement  and 
otherwise,  by  which  they  sought  to  relieve  themselves  from 
some  portion  of  their  common-law  liability,  whether  those 
employing  them  assented  or  not.  The  courts  in  this  country 
had  generally  held  these  notices  ineffectual;  but  they  still 
continued  to  be  given,  and  to  be  insisted  upon  as  possessing 
legal  force.  I  do  not  perceive  in  the  clause  in  question  any 
intention  to  go  further  than  to  put  an  end  by  the  fundamental 
law  of  these  organizations  to  any  further  controversy  upon 
that  ground.  In  view  of  the  extent  to  which  the  courts  had 
gone  in  England  in  giving  force  to  such  notices,  no  one  can 
say  that  the  precaution  was  needless.  The  companies  are  for^ 
bidden  to  lessen  or  in  any  way  abridge  their  liabilities  as 
common  carriers,  but  the  person  sending  goods  by  them  is  not 
forbidden  to  release  them  from  such  liabilities,  or  from  any 
portion  thereof,  for  any  consideration  which  to  him  is  satisfac- 
tory. In  other  words,  the  law  compels  these  companies  at  all 
times,  at  the  option  of  those  sending  goods  by  thorn,  to  carry 
the  goods  as  insurers.  If,  on  the  other  hand,  the  carriers  can 
make  it  for  the  interest  of  the  party  to  relieve  them  from  this 
liability  wholly  or  in  part,  a  contract  to  that  effect,  if  fairly 
made,  and   embracing  no   unreasonable   conditions,  is  not 
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opposed  to  public  policy,  and  to  forbid  it  would  seem  an  un* 
necessary  restraint  upon  freedom  of  action:  See  Bissell  v.  New 
York  Cent.  R.  R.  Co.,  25  N.  Y.  448  [82  Am.  Dec.  369].  The 
distinction  between  a  restriction  by  the  carrier  himself  and  a 
contract  by  which  another  party  releases  him  from  obliga- 
tions was  pointed  out  by  this  court  in  Michigan  Cent.  R.  H. 
Co.  V.  Hale,  6  Mich.  243,  and  is  the  same  which  is  applicable 
here.  Many  things  are  transported  by  railroad  in  respect  to 
which  it  may  be  for  the  mutual  interest  of  both  parties  that 
special  contracts  be  made.  Live-stock  are  usually  accom- 
panied and  cared  for  by  the  owner  or  his  agent  under  special 
agreements,  and  in  some  other  cases  the  owner  prefers  to 
assume  such  general  oversight  and  control  as  is  inconsistent 
with  the  full  common-law  liability  of  the  carrier.  It  has  not 
been  generally  supposed  that  the  clause  under  consideration 
forbade  special  contracts  in  such  cases,  and  the  legislature  of 
1867  must  have  considered  them  lawful  when  they  provided 
that  all  contracts  modifying  the  common-law  liability  of  rail- 
road companies  as  carriers  should  be  wholly  in  writing:  Law» 
1867,  p.  165.  This  enactment  was  evidently  designed,  not 
to  enlarge  the  powers  of  railroad  companies,  but  to  impose 
restraints  upon  an  existing  authority  to  make  contracts. 

A  much  more  difiScult  question  is,  what  shall  constitute  the 
proof  of  a  contract,  in  the  absence  of  distinct  evidence  that 
the  parties  have  consulted  and  agreed  upon  terms.  The  prac- 
tical difficulty,  amounting  almost  to  an  impossibility,  of  bring- 
ing  the  carrier  and  his  employer  together  on  every  occasion 
for  the  discussion  of  terms,  has  led  to  the  adoption  by  carriers 
of  a  printed  form  of  contract,  which  is  put  into  the  hands  of 
the  consignor,  and  by  its  terms  purports  to  bind  him  to  it» 
conditions;  but  it  is  strongly  insisted  that  there  ought  to  be 
more  satisfactory  evidence  of  assent  on  the  part  of  the  con- 
signor to  modify  any  of  his  common-law  rights  than  is  derived 
from  the  mere  receipt  of  a  paper  from  the  carrier,  framed  to- 
suit  the  interest  of  the  latter,  and  which  the  consignor  may 
never  have  read. 

There  are  some  matters  in  respect  to  which  the  carrier  may 
qualify  his  liability  by  mere  notice.  Mr.  Greenleaf  says:  ''It 
is  now  well  settled  that  a  common  carrier  may  qualify  hi» 
liability  by  a  general  notice  to  all  who  may  employ  him,  of 
any  reasonable  requisition  to  be  observed  on  their  part,  in 
regard  to  the  manner  of  delivery  and  entry  of  parcels,  and  the 
information  to  be  given  to  him  of  their  contents,  the  rates  ol 
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freight,  and  the  like;  as,  for  example,  that  he  will  not  be 
responsible  for  goods  above  the  value  of  a  certain  sum,  unless 
they  are  entered  as  such,  and  paid  for  accordingly":  2  OreenL 
Ev.,  sec.  235;  see  Western  Transportation  Co.  v.  Newhall,  21 
111.  466  [76  Am.  Dec.  760].  These  are  but  the  reasonable  regu- 
lations which  every  man  should  be  allowed  to  establish  for 
his  business,  to  insure  regularity  and  promptness,  and  to  prop- 
erly inform  him  of  the  responsibility  he  assumes.  And  it  haa 
been  held  that  notice  derived  from  the  usage  of  the  carrier 
may  determine  the  manner  in  which  he  is  authorized  to  make 
delivery:  Farmers*  and  Mechanics*  Bank  v.  Champlain  Trans, 
Co,,  16  Vt.  52  [42  Am.  Dec.  491];  S.  C,  18  Vt.  131;  23  Id. 
186  [56  Am.  Dec.  68].  But  beyond  the  establishment  of  such 
rules,  the  force  of  a  mere  notice  cannot  extend.  Subject  to 
reasonable  regulations,  every  man  has  a  right  to  insist  that 
his  property,  if  of  such  description  as  the  carrier  assumes  to 
convey,  shall  be  transported  subject  to  the  common-law  liabil- 
ity. "A  common  carrier  has  no  right  to  refuse  goods  offered 
for  carriage  at  the  proper  time  and  place,  on  tender  of  the 
usual  and  reasonable  compensation,  unless  the  owner  will 
•consent  to  his  receiving  them  under  a  reduced  liability;  and 
the  owner  can  insist  on  his  receiving  the  goods  under  all  the 
risks  and  responsibilities  which  the  law  annexes  to  his  em- 
ployment": Pierce  on  Railroads,  416;  see  HoUister  v.  Nowlen^ 
19  Wend.  234  [32  Am.  Dec.  455];  CoU  v.  Goodwin,  19  Id.  251 
{32  Am.  Dec.  470];  Jones  v.  Voorhees,  10  Ohio,  145;  Bennett  v. 
Dutton,  10  N.  H.  487;  New  Jersey  Steam  Navigation  Co.  v. 
Merchants*  Banky  6  How.  382;  Moses  v.  Boston  etc.  R.  R.  Co.j 
M  N.  H.  71  [55  Am.  Dec.  222];  Kimball  v.  Rutland  etc.  R.  R. 
<7o.,  26  Vt.  256  [62  Am.  Dec.  576];  Slocum  v.  Fairchild,  7 
Hill,  292;  Dorr  v.  New  Jersey  Steam  Navigation  Co.,  4  Sand. 
136;  S.  C,  11  N.  Y.  485;  Michigan  Cent.  R.  R.  Co.  v.  Hale,  6 
Mich.  243.  The  fact  that  a  restrictive  notice  is  shown  to  have 
been  actually  received  or  seen  by  the  owner  of  the  goods  will 
not  raise  a  presumption  that  he  assents  to  its  terms,  since  it  is 
as  reasonable  to  infer  that  he  intends  to  insist  on  his  rights  as 
that  he  assents  to  their  qualification,  and  the  burden  of  proof 
is  upon  the  carrier  to  establish  the  contract  qualifying  his  lia- 
bility, if  he  claims  that  one  exists:  New  Jersey  Steam  Naviga^ 
Hon  Co.  V.  Merchants*  Bank,  6  How.  382,  per  Nelson,  J. 

The  evidence  of  such  a  contract  in  the  present  case  consists: 
1.  Of  the  defendant's  mode  of  doing  business;  and  2.  Of  what 
«re  called  in  the  case  bills  of  lading,  and  which  contain  the 
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the  Bupposed  limitations.  It  is  admitted  by  the  plaintiffs  that 
the  bills  of  lading  in  use  by  these  defendants,  and  all  the  con- 
tracts of  affreightment,  the  instructions  to  agents,  and  the 
printed  rules  posted  in  all  tha  depots  and  station-houses  of 
defendants  for  the  past  ten  years,  have  contained  clauses  ex- 
empting them  from  liability  or  loss  by  fire,  and  providing  that 
when  goods  are  in  the  depot  awaiting  delivery  to  consignees 
the  company  will  be  liable  as  warehousemen  only,  and  not  as 
carriers;  and  that  paintiffs  have  been  accustomed  to  do  busi- 
ness with  defendants,  and  to  receive  and  send  goods  over  their 
road  under  bills  of  lading  of  this  description. 

There  are  several  reasons  why  knowledge  in  plaintiffs  of 
defendants'  usage  to  make  restrictive  contracts  cannot  control 
the  present  case.  In  the  first  place,  knowledge  of  such  usage 
can  in  no  case  of  the  kind  be  allowed  force  beyond  that  which 
could  be  given  to  notice  of  an  intention  on  the  part  of  the 
carrier  to  restrict  his  liability,  brought  home  to  the  party  in 
any  other  mode;  and  we  have  already  seen  that  the  force  of 
6uch  notices  is  exceedingly  circumscribed.  And  it  can  hardly 
be  seriously  claimed  that  the  plaintiffs,  by  accepting  restrict- 
ive contracts  in  some  cases,  have  thereby  debarred  them- 
selves from  insisting  upon  their  common-law  rights  thereafter. 
In  the  second  place,  the  defendants  have  no  power  under  the 
law  to  establish  a  usage  restricting  their  liability,  as  that  would 
come  directly  in  conflict  with  the  clause  in  the  general  rail- 
road law  heretofore  quoted.  And  in*  the  third  place,  if  this 
were  otherwise,  the  usage  would  be  irrelevant  to  the  present 
case,  since  the  proof  relates  to  dealings  between  the  parties 
to  this  suit  at  Detroit,  and  to  usages  understood  by  the  plain- 
tiffs there,  while  the  contracts  here  in  question  were  ill  each 
instance  made  with  consignors  at  a  distance,  and  in  most 
cases  by  other  railroad  companies,  whose  usages  do  not  seem 
to  be  uniform. 

It  remains  to  be  seen  whether  the  conditions  embodied  in 
the  bills  of  lading  are  to  be  treated  as  a  part  of  the  contract 
for  transportation,  and  to  be  regarded  as  assented  to  by  the 
consignors,  notwithstanding  they  may  not  have  read  them. 

A  bill  of  lading  proper  is  the  written  acknowledgment  of 
the  master  of  a  vessel  that  he  has  received  specified  goods 
from  the  shipper  to  be  conveyed  on  the  terms  therein  ex- 
pressed to  their  destination  and  there  delivered  to  the  parties 
therein  designated:  Abbott  on  Shipping,  322.  It  constitutes 
the  contract  between  the  parties  in  respect  to  the  transporta* 
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tion;  and  is  the  measure  of  their  rights  and  liabilities,  unless 
where  fraud  or  mistake  can  be  shown:  Redfield  on  Railways, 
807-309,  and  notes;  Angell  on  Carriers,  sec  223.  It  has  ac* 
quired  from  usage  a  negotiable  character,  and  the  carrier 
may  be  estopped  as  against  the  indorsee  for  value  from 
showing  mistakes  in  giving  it:  Redfield  on  Railways,  307. 
Whether  the  contracts  which  railroad  companies  are  accus- 
tomed to  give  on  the  receipt  of  goods  for  transportation,  and 
which  are  usually  called  by  the  same  name,  are  subject  to 
all  the  same  incidents  as  the  bills  of  lading  proper,  we  need 
not  now  consider;  but  it  will  not  be  disputed  that  they  fix 
the  rights  and  liabilities  of  the  parties  when  their  terms  have 
been  ageeed  upon,  and  it  is,  I  think,  the  weight  of  authority, 
and  certainly  the  rule  in  ting  state,  that  the  carrier  may 
stipulate  in  them  for  a  limitation  of  his  common-law  liability: 
Michigan  Central  R.  R,  Co,  v.  Hale^  6  Mich.  248. 

Bills  of  lading  are  signed  by  the  carrier  only;  and  where  a 
contract  is  to  be  signed  only  by  one  party,  the  evidence  of 
assent  to  its  terms  by  the  other  party  consists  usually  in  his 
receiving  and  acting  upon  it.  This  is  the  case  with  deeds- 
poll,  and  with  various  classes  of  familiar  contracts,  and  the 
evidence  of  assent  derived  from  the  acceptance  of  the  con- 
tract, without  objection,  is  commonly  conclusive.  I  do  not 
perceive  that  bills  of  lading  stand  upon  any  difierent* footing. 
If  the  carrier  should  cause  limitations  upon  his  liability  to  be 
inserted  in  the  contract  in  such  a  manner  as  not  to  attract  the 
consignor's  attention,  the  question  of  assent  might  fairly  be 
considered  an  open  one:  Brown  v.  Eastern  R.  R.  Co.^  11  Cuslu 
97;  and  if  delivery  of  the  bill  of  lading  was  made  to  the  con- 
signor under  such  circumstances  as  to  lead  him  to  suppose  it 
to  be  something  else,  —  as,  for  instance,  a  mere  receipt  for 
money,  —  it  could  not  be  held  binding  upon  him  as  a  contract, 
inasmuch  as  it  had  never  been  delivered  to  and  accepted  by 
him  ns  such:  King  v.  Woodbridgey  34  Vt.  565.  But  except  in 
these  and  similar  cases,  it  cannot  become  a  material  question 
whether  the  consignor  read  the  bill  of  lading  or  not.  The 
ground  upon  which  it  is  claimed  that  this  becomes  important 
seems  to  be  that  parties  generally  receive  these  contracts  with- 
out reading  them  or  inquiring  into  their  terms,  —  taking  what- 
ever the  railroad  companies  see  fit  to  give  them;  and  that  they 
are  thus  liable  to  be  imposed  upon  and  defrauded,  unless  the 
courts  interfere  to  protect  them.  Or,  if  we  may  be  allowed  to 
state  the  same  thing  in  different  words,  as  everybody  is  negli^^^ 
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g«nt  in  these  matters,  and  will  not  give  the  necessary  attention 
to  their  contracts  that  is  essential  to  the  protection  of  their 
interests,  the  courts  must  interfere  to  set  them  aside  wherever 
^Atraneous  evidence  of  actual  assent  is  not  produced.  If  the 
i^urts  possess  any  such  power,  and  it  is  expedient  to  exercise 
it,  it  may  be  important  to  consider,  at  the  outset,  whither  it 
will  lead  us.  Bills  of  lading  are  not  the  only  contracts  that 
are  received  in  this  careless  way.  Deeds,  mortgages,  and  bills 
of  sale  are  every  day  given  and  received  without  being  read 
by  the  parties,  though  they  may  contain  provisions  which 
have  not  been  the  subject  of  special  negotiation.  Policies  of 
insurance,  which  more  nearly  resemble  the  instruments  now 
in  question,  are  8till  more  often  received  without  examination. 
In  the  absence  of  fraud,  accident,  or  mistake,  no  one  ever  sup- 
posed it  was  competent  for  the  courts  to  reform  such  instru- 
ments in  behalf  of  a  party  who  would  not  inform  himself  of 
their  purport.  Nothing  would  be  certain  or  reliable  in  busi- 
ness transactions  if  contracts  were  liable  to  be  set  aside  on 
grounds  like  these.  The  law  does  not  assume  to  be  the  guar- 
dian of  parties  compotes  mentes  in  respect  to  the  lawful  con- 
tracts which  they  may  make,  but  it  proceeds  upon  the  idea 
that  where  fraud  has  not  been  practiced,  and  mistake  has  not 
intervened,  the  general  interests  of  the  community  are  best 
subserved  by  leaving  every  man  to  the  protection  of  his  own 
observation  and  diligence. 

It  is  argued  that  the  consignor  had  no  occasion  to  examine 
the  bill  of  lading,  because  he  had  a  right  to  suppose  it  recog- 
nized the  common-law  liability.  But  the  common  law  does 
not  establish  the  rates  of  freight,  or  the  place  of  delivery;  and 
for  stipulations  respecting  these,  at  least,  every  man  must 
examine  his  bill  of  lading.  Moreover,  we  cannot  overlook  the 
facts  that  a  large  proportion  of  these  instruments  are  issued 
with  restrictive  clauses,  and  that  carriers  arrange  their  tariffs 
of  freights  in  the  expectation  that  they  will  be  accepted. 
These  facts  are  so  well  understood  that  a  person  exercising 
ordinary  diligence  in  his  own  affairs  would  not  be  likely  to 
accept  one  of  these  instruments  without  examination,  if  he 
expected  to  hold  the  carrier  to  the  liability  which  would  rest 
upon  him  in  the  absence  of  special  contract. 

I  do  not  find  any  case  in  which  a  court  has  assumed  to  set 
aside  such  a  contract  on  the  ground  that  the  party  had  failed 
to  read  it.  An  exemption  from  liability  from  losses  arising 
from  specified  causes,  when  embodied  in  the  bill  of  lading^ 
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has  been  frequently  recognized  as  a  part  of  the  contract,  though 
it  did  not  distinctly  appear  to  have  been  brought  to  the  con- 
signor's notice:  Davidson  v.  Graham,  2  Ohio  St.  131 ;  Parsons  v. 
Monteathy  13  Barb.  353;  York  Co.  v.  Central  R,  R.  Co.,  3  Wall. 
107;  Dorr  v.  New  Jersey  Steam  Navigation  Co.,  11  N.  Y.  491; 
and  in  the  case  last  referred  to,  it  is  said  that  the  exemption^ 
when  embodied  in  the  bill  of  lading,  must  be  deemed  to  have 
been  assented  to  by  the  parties.  The  same  presumption  would 
eeem  to  have  been  acted  upon  in  Moore  v.  Evans,  14  Barb.  524^ 
KaUman  v.  United  States  Express  Co.,  3  Kan.  205,  and  Wiit§» 
iidea  y.  Thurlhili,  20  Miss.  599  [51  Am.  Dec.  128];  and  it  is  in 
accordance  with  the  general  rule  applicable  to  written  con- 
tracts. 

It  is  said,  however,  that  these  special  contracts  must  be  held 
void  for  want  of  consideration  unless  it  is  shown  that,  in  return 
for  the  release  of  the  carrier  from  his  extraordinary  liability, 
he  on  his  part  has  made  a  deduction  in  the  rates  of  freight. 
What  does  appear  in  the  present  case  is,  that  the  carrier,  in 
consideration  of  the  promise  by  the  consignor  to  release  him 
from  certain  liabilities,  and  to  pay  him  certain  moneys,  agrees 
on  his  part  to  carry  the  goods  for  the  sum  named.  I  do  not 
see  how  we  can  assume  that  the  charges  are  the  same  that 
they  would  have  been  had  the  release  been  omitted.  If  by  the 
charter  of  a  railroad  corporation  maximum  rates  had  been  es- 
tablished, and  the  corporation  had  attempted  to  charge  these 
rates  for  a  restricted  liability,  a  case  would  be  presented  com- 
ing within  the  principle  of  this  objection:  Bissell  v.  New  York 
Central  R.  R.  Co.,  25  N.  Y.  449  [82  Am.  Dec.  369],  per  Selden, 
J.;  but  no  such  case  is  before  us  here,  and  a  consideration 
appears  which,  for  aught  that  is  shown  by  the  record,  is  suffi* 
cient 

It  was  also  said  on  the  argument  that  a  rule  such  as  we 
have  now  laid  down  would  place  the  public  at  the  mercy  of 
the  railroad  companies,  who  would  refuse  to  give  any  other 
than  restricted  bills  of  lading.  It  is  enough  for  us  to  say  in 
this  case  that  railroad  companies  chartered  as  common  carriers 
have  no  such  power,  and  the  consignor  can  assent  to  the  re- 
striction in  each  instance,  or  refuse  to  assent,  at  his  option* 
If  the  corporations  decline  to  transport  goods  as  common  car- 
riers when  that  is  the  condition  upon  which  they  hold  their 
franchises,  there  would  be  no  difficulty,  I  apprehend,  in  apply- 
ing the  proper  remedy. 

It  will  now  be  necessary  to  examine  the  various  bills  of  lad- 
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ing  in  reference  to  the  particular  limitations  which  ihej  con- 
tain. Two  of  those  given  by  the  Cincinnati,  Hamilton,  and 
Dayton  Railroad  Company  contain  no  restrictions;  the  other 
excepts  against  liability  for  *^  unavoidable  accidents  and  fire  in 
depot"  Those  issued  by  the  defendants  contain,  among  others^ 
a  similar  exception.  It  is  claimed  by  the  plaintiffs  that  these 
and  similar  exceptions  will  not  shield  the  defendants,  because 
the  loss  in  the  present  case  was  the  result  of  the  negligence  of 
their  officers  or  seryants,  against  liability  for  which  it  was  not 
lawful  for  them  to  contract. 

Whether  the  rule  that  a  carrier,  on  grounds  of  public  policy, 
is  not  to  be  permitted  to  contract  for  exemption  from  liability 
for  his  own  negligence  {Fairehild  v.  Slocum,  19  Wend.  329; 
York  Company  v.  Central  R,  R»  Co.j  8  Wall.  113;  3  Parsons  on 
Contracts,  6th  ed.,  249),  can  properly  be  so  extended  as  to  pre- 
vent corporations  contracting  against  liability  for  the  negli- 
gence of  their  officers  or  servants,  or  any  classes  of  them,  and 
if  not,  then  whether  the  general  words  of  exemption  here  em- 
ployed ought  to  be  construed  to  embrace  the  negligence  of  such 
officers  and  servants  ( Welh  v.  New  Jersey  Steam  Navigation 
Co,^  8  N.  Y.  879;  Sehieffelin  v.  Harvey y  6  Johns.  179  [5  Am. 
Dec.  206];  Alexander  v.  Oreene,  7  Hill,  633),  are  questions  I 
do  not  care  to  discuss  in  this  case,  inasmuch  as  I  think  no  such 
negligence  is  shown. 

What  was  relied  upon  was  the  fact  that  barrels  of  benzine 
were  carried  over  the  road  of  defendants,  landed  in  their  depot 
at  Detroit,  and  then  passed  over  to  the  Detroit  and  Milwaukee 
Railroad  Company,  which  occupied  the  other  end  of  the  same 
warehouse;  that  some  of  these  barrels  were  in  a  leaky  con- 
dition; and  that  while  being  handled  by  the  employees  of  the 
latter  company  the  escaping  gas  took  fire  from  a  lantern,  and 
resulted  in  the  destruction  of  the  warehouse  and  its  contents. 
From  this  it  appears  that  the  fire  took  place  after  the  inflam- 
mable fluid  had  passed  out  of  the  hands  of  the  defendants. 
The  fact  that  they  had  carried  it  over  their  road  had  nothing 
to  do  with  its  ignition.  If  it  should  be  conceded  to  be  negli- 
gence in  the  company  to  receive  so  dangerous  an  article  among 
their  freights,  yet  if  no  loss  resulted  while  it  remained  in  their 
custody,  it  would  be  difficult  to  hold  them  responsible  for  acci- 
dents happening  from  its  subsequent  handling.  When  the 
Detroit  and  Milwaukee  company  received  it  upon  their  prem- 
ises, it  was  of  no  consequence  from  whence  it  came,  and  any 
accident  which  might  result  would  have  no  relation  to  the 
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€Ource  from  which  it  was  received.  It  would  be  as  legitimate 
to  hold  a  merchaut  responsible  from  whom  it  might  have  been 
bought  as  the  carrier  from  whom  it  had  been  accepted.  If  we 
•are  to  trace  causes  back,  we  need  not  stop  at  the  preceding 
•carrier,  but,  with  similar  reason,  might  hold  the  man  liable 
who  made  the  leaky  barrels,  or  the  person  from  whom  the  first 
carrier  received  them  filled.  The  law  can  only  look  at  the 
proximate  causes  of  an  injury,  and  not  at  those  remote  cir- 
•cumstances  that  may  have  contributed  to  those  causes:  Olm/^ 
sted  V.  JSrotm,  12  Barb.  667;  Butler  v.  Kenty  19  Johns.  223; 
Whatdy  v.  Murrelly  1  Strob.  389;  Matthews  v.  Pas8y  19  Ga.  141; 
Piatt  V.  PottSy  13  Ired.  455. 

Some  question  was  made  on  the  argument  whether  the  con- 
signors can  be  held,  in  the  absence  of  explicit  evidence  on  the 
subject,  to  have  authority  to  enter  into  special  contracts  with 
the  carrier  which  shall  be  binding  on  the  consignee.  His  au* 
thority,  I  think,  is  to  be  presumed;  and  the  carrier  is  under 
no  obligation  to  inquire  into  it:  Moriarty  v.  Ilarnden^  1  Daly, 
227.  It  is  a  question  of  more  difficulty  whether  the  Ohio  bills 
of  lading  would  govern  the  transportation  for  the  whole  route. 
By  their  terms  the  Cincinnati,  Hamilton,  and  Dayton  Railroad 
<3ompany  acknowledged  the  receipt  of  the  goods  in  good  order, 
to  be  delivered  in  like  good  order  "  at  Toledo  for  Detroit," 
unto  the  plaintiflfs  or  their  assigns,  they  paying  freight.  No 
■evidence  is  given  of  any  custom  that  these  contracts  sliall 
govern  the  whole  distance;  nor  docs  the  case  show  whether 
the  rates  of  freight  specilied  are  for  the  delivery  at  Toledo  or  at 
Detroit.  The  words  employed  only  import  that  the  goods  are 
to  be  carried  to  Toledo,  and  from  thence  forwarded;  and  in  the 
absence  of  any  special  custom  on  the  subject,  it  would  seem 
that  the  company  giving  these  bills  fully  discharged  their 
duty  when  they  had  delivered  the  goods  to  the  defendants 
at  Toledo. 

There  is  a  number  of  English  cases  in  which  it  has  been 
held,  where  carriers  received  goods  and  gave  receipt  therefor, 
which  specified  that  they  were  received  to  be  sent  to  a  point 
beyond  their  line,  and  there  delivered  to  the  consignee,  that 
the  contract  was  one  for  transportation  the  whole  distance, 
upon  which  the  first  carrier  might  be  sued  for  a  loss  occurring 
after  the  goods  had  passed  out  of  his  hands: .  Mxjochamp  v. 
IxjMcatter  R.  R.  Co,y  8  Mees.  A  W.  421;  Collins  v.  Bristol  etc. 
R.  R.  Co.y  11  Ex.  790;  S.  C.  in  house  of  lords,  5  Hurl.  &  N. 
^69.    The  same  ruling  has  been  made  in  this  coontry,  where 
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the  carrier  had  expressly  agreed  to  carry  to  a  point  beyoud 
his  line,  for  a  compensation  specified:  Wilcox  v.  ParmeUe^  3 
Sand.  610;  MaUory  v.  Burrett,  1  E.  D.  Smith,  234;  Noyea  v. 
Rutland  etc.  R.  R.  Co.,  27  Vt.  110.  But  the  doctrine  generally 
accepted  by  the  American  courts  is,  that  where  a  carrier  re- 
ceives goods  marked  for  a  particular  designation  beyond  his 
line,  and  docs  not  expressly  undertake  to  deliver  them  at  the 
point  designated,  the  implied  contract  is  only  to  transport  over 
his  own  line  and  forward  from  its  terminus:  Ackley  v.  Kellogg^ 
8  Cow.  223;  Van  Santvoord  v.  Si.  John,  6  Hill,  157;  Hood  v. 
New  York  etc.  R.  R.  Co.,  22  Conn.  1;  Elmore  v.  Naugatuck  R.  R. 
Co.,  23  Id.  457  [03  Am.  Dec.  143];  Farmers'  and  M.  Bank  v. 
ChamfHain  Trans.  Co.,  23  Vt.  209  [56  Am.  Dec.  68];  BrintnaU 
y.  Saratoga  R.  R.  Co.,  32  Vt.  665;  Nutting  v.  Connecticut  River 
R.  R.  Co.,  1  Gray,  502;  Briggn  v.  Boston  etc.  R.  R.  Co.,  6  Allen, 
246;  Perkins  v.  Portland  etc.  R.  R.  Co.,  47  Me.  573  [74  Am. 
Dec.  507];  American  note  to  11  Exch.  797.  And  see  Angle  v. 
Mississippi  etc.  R.  R.  Co.,  9  Iowa,  487. 

In  the  case  in  1  Gray  the  defendants  receipted  the  goods 
at  a  station  on  their  line  "for  transportation  to  New  York," — 
a  point  beyond  their  line.  No  connection  in  business  was 
«hown  between  them  and  any  other  railroad  company.  The 
defendants  were  accustomed  to  receive  pay  only  over  their 
own  road.  The  goods  in  question  were  delivered  to  a  connect- 
ing line,  but  only  a  portion  of  them  reached  New  York.  The 
defendants  were  held  not  liable,  on  the  ground  that  their 
undertaking  was  to  carry  over  their  own  road  only.  Whether 
the  receipt  of  freight  by  them  for  the  whole  distance  would 
have  affected  their  liability  may  perhaps  be  an  open  question 
on  the  authorities.  That  circumstance  has  evidently  been 
regarded  as  important  in  some  cases:  See  Weed  v.  Saratoga 
etc.  R.  R.  Co.,  19  Wend.  537,  and  Redfield  on  Railways,  286, 
and  note;  but  in  Hood  v.  New  York  etc.  R.  R.  Co.^  22  Conn.  1, 
the  first  carriers,  who  received  payment  for  transportation 
over  the  connecting  line,  were  regarded  as  having  received  it 
as  agent  only,  and  not  as  compensation  for  an  undertaking  by 
themselves  to  transport  over  such  line. 

In  the  present  case,  it  is  not  shown  that  any  connection  in 
business  exists  between  the  defendants  and  the  Cincinnati, 
Hamilton,  and  Dayton  Railroad  Company.  It  is  adim'tted 
that  the  latter  company  '4s  one  of  those  forming  a  transporta- 
tion route  from  Cincinnati  to  the  city  of  Detroit'';  but  thif 

would  be  true  whether  the  companies  had  business  conneo* 
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lions  or  not.  It  does  not  appear  that  the  freight  was  paid^ 
and  the  contrary  is  inferable.  It  doe;5  not  >'vr>n  nppear  that 
the  charges  agreed  upon  were  for  the  whole  route;  and  if  thejr 
were,  the  case  I  think  would  not  be  affected  by  that  circum* 
stance.  The  only  consequence  would  be  to  make  the  whole^ 
freight  payable  to  the  defendants,  who  would  deduct  their 
own  charges,  and  pay  over  to  the  Ohio  company  what  re- 
mained. Fixing  upon  the  price  would  only  amount  to  aa 
agreement  by  the  Ohio  company  that  the  whole  charges  should 
not  exceed  that  sum.  In  the  absence  of  agreement  between 
the  two  companies  on  the  subject,  the  defendants  would  not 
be  compelled  to  conform  their  own  rates  to  those  agreed  upon^ 
at  Cincinnati. 

On  this  record  as  it  stands,  I  think  we  must  hold  that  the- 
bills  of  lading  given  at  Cincinnati  were  fully  complied  with 
when  the  Cincinnati,  Hamilton,  and  Dayton  company  had 
carried  the  goods  to  Toledo,  and  there  delivered  them  to  the- 
defendants.  If  there  is  any  exception  to  this  statement,  it 
must  relate  to  the  rates  of  freight;  but  even  as  to  those,  the 
undertaking  of  the  Ohio  company  would  not  bind  the  defend- 
ants unless  authority  to  bind  them  was  shown.  As  there  i& 
no  evidence  on  that  point,  I  think  the  defendants  received  the 
goods  at  Toledo  to  be  carried  to  Detroit  under  their  liability  a& 
carriers  at  the  common  law,  and  with  the  right  to  make  such 
reasonable  charges  as  their  regulations  may  have  prescribed. 
If  reasonable  charges  over  their  own  line  would  exceed  the^ 
amount  specified, — and  which  would  appear  by  the  way-bill^. 
— they  might  refuse  to  receive  the  goods  except  upon  prepay- 
ment; but  if  they  received  and  carried  them  with  a  notifica- 
tion that  certain  rates  only  were  to  be  charged  for  the  whole- 
transportation,  they  would  doubtless  be  limited  in  their  col- 
lection to  that  sum.  But  one  company  cannot  possess  power^ 
arbitrarily  and  in  the  absence  of  consent^  to  fix  the  rates  for 
transportation. by  another,  on  the  ground  solely  that  the  two- 
form  a  continuous  line  between  two  points.  It  must  be  equally 
without  power  to  make  contracts  diminishing  the  common- 
law  liability  of  the  other;  inasmuch  as  all  such  contracta- 
must  be  based  upon  a  consideration,  which  only  the  party 
himself  or  his  agent  duly  authorized  is  competent  to  agree^ 
upon.  If  the  bills  of  lading  in  terms  applied  to  the  carriage 
for  the  whole  distance,  we  should  be  required  to  hold,  I  think, 
that  the  defendants  adopted  their  terms  and  consented  to  be* 
bound  by  them  when  they  received  and  carried  the  good» 
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under  them;  but  I  have  already  said  that  such  is  not  the  case 
in  respect  to  the  particular  bills  now  under  consideration. 

I  think,  therefore,  that  the  defendants  should  be  held  liable 
for  the  wine,  candles,  and  tobacco  shipped  from  Cinciiuiati, 
unless  the  plaintiffs  had  been  duly  notified  of  their  receipt  ait 
Detroit,  and  had  had  reasonable  time  after  notice  to  remove 
them  before  the  fire  had  *  occurred.  It  is  admitted  that  no 
notice  was  given  of  the  receipt  of  the  wine  and  candles,  but  of 
the  arrival  of  the  tobacco  the  plaintiffs  were  notified  about  half- 
past  three  o'clock  in  the  afternoon  of  the  26th  of  April.  The 
defendants  were  in  the  habit  of  closing  their  depot  at  six,  p.  m. 
The  fire  occurred  on  the  same  evening.  I  am  of  opinion  that 
a  reasonable  time  was  not  afforded  for  the  removal  after  the 
notice.  It  might  not  be  proper  to  attempt  to  lay  down  any 
general  rule  as  to  what  shall  constitute  reasonable  notice  in 
thepe  cases,  where  the  record  discloses  so  little  which  bears 
u]X)n  the  point;  but  it  seems  quite  clear  to  my  mind  that  two 
hours  and  a  half  are  not  sufiScient,  especially  in  view  of  the 
notice  which  defendants  give  to  consignees,  —  that  they  will 
charge  for  storage  after  twenty-four  hours,  —  which  may  pos- 
sibly have  led  to  a  general  impression  that  the  relation  of 
warehousemen  was  not  to  be  considered  as  established  until 
the  expiration  of  that  time.  I  think,  therefore,  the  plaintiffs 
should  have  judgment  for  the  value  of  the  tobacco  also.  For 
the  eggs  delivered  to  the  defendants  at  Adrian  and  Hudson, 
under  an  exemption  from  liability  for  losses  in  consequence  of 
fire  in  the  depot,  the  defendants  cannot  be  held  liable  under 
the  principles  hereinbefore  stated. 

Christiancy,  J.,  concurred. 


Mr.  JcTsncB  Campbell  filed  a  very  able  dissenting  opinion,  which  was 
concnrred  in  by  Chief  Justice  Martin.  He  agreed  with  Justice  Cooley  that 
the  liability  of  defendants  ^nth  regard  to  their  leased  line  was  to  be  governed 
by  the  provisions  of  the  general  railroad  law.  "\Vhere  a  road  is  held  under 
lease,  I  think/*  he  remarks,  "that  the  lessee  must  find  his  powers  and  respon- 
sibilities in  the  law  which  governs  the  leasehold  property,  and  not  in  his  per* 
soiial  or  corporate  capacity  independent  of  that  law."  He  then  enters  upon 
tlie  discussion  of  the  question  of  when  the  liability  of  a  carrier  as  such  ends, 
and  his  liability  as  a  warehouseman  commences.  "The  authorities  upon  this 
subject,"  he  says,  "are  not  in  harmony.  In  those  cases  where  the  precise 
point  has  arisen,  we  find  that  in  Indiana,  Illinois,  Iowa,  Massachusetts,  and 
Pennsylvania,  the  decisions  are  direct  that  the  liability  of  carrier  ends  and 
that  of  warehouseman  begins  as  soon  as  the  property  is  placed  in  the  ware- 
house. In  New  Hampshire  and  Wisconsin  it  is  held  that  the  special  liability 
•f  a  carrier  continaes  until  notice,  and  until  time  has  been  given  for  removal 
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Beyond  this,  the  doctrine  either  way  rests  upon  dkta,  or  upon  analogies  which 
ftre  drawn  from  other  kinds  of  carriage.  Having  no  direct  adjudications  of 
our  own,  we  are  compelled  either  to  rest  upon  the  weight  of  these  authorities 
or  to  investigate  their  respective  merits.  The  text- writers  cannot  very  safely 
be  cited  as  authority  upon  such  a  dispute  where  the  law  is  so  recent;  and  if 
they  could  be,  it  cannot  be  denied  that  they  are  very  far  from  speaking  de- 
cisively. I  think  the  preponderance  of  direct  authority  is  very  clearly  in  favor 
of  tlio  defendants.  I  am  not  inclined  to  regard  this  ruling  as  so  absolutely 
scttleil  as  to  preclude  further  inquiry.  But  I  think  the  predominating  rula 
is  most  in  harmony  with  the  course  of  business,  and  with  the  reasons  which 
underlie  the  whole  law  of  bailments.**  Mr.  Justice  Campbell  then  enters  upon 
a  discussion  of  the  liabilities  of  carriers  at  common  law;  remarks  that  in  his 
judgment  these  liabilities  now  rest  more  upon  law  than  upon  reason;  that 
while  these  liabilities  must  be  enforced  in  a  proper  case,  yet  this  question 
may  be  taken  into  consideration  when  the  common-law  liabilities  of  suoh  car- 
riers are  sought  to  be  extended  to  new  cases.  He  says  that  delivery  has  some- 
times been  loosely  said  to  be  one  of  the  incidents  of  the  contract  of  carriage, 
but  that  delivery  to  a  man's  door  would  be  impossible  to  railroad  companies, 
and  that  this  fact  must  be  assumed  to  have  been  taken  into  consideration  by 
persons  dealing  with  such  carriers.  After  remarking  that  it  must  be  cansidsred 
as  universally  known  that  railroads  cannot  deliver  freight  unless  by  making 
arrangements  distinct  from  the  regular  conveniences  of  their  cars  and  track,  ho 
continues:  "  Our  statutes  require  us  to  take  notice  that  these  corporations  are 
expected  to  have  warehouses  and  depots,  and  they  are  authorized  to  use  the 
right  of  eminent  domain  to  secure  them.  We  are  bound  to  know  tliat  goods 
must  be  placed  in  these  warehouses  in  order  to  enable  the  roads  to  do  business 
at  all  with  security  to  their  customers.  If  they  have  no  such  depositories  of 
their  own,  they  must  place  their  goods  in  the  warehouses  of  some  one  else,  at 
is  very  generally  done  on  state  railroads.  Upon  the  facts  found  in  the  cases 
before  us,  it  appears  that  defendants  have  warehouses  of  their  own,  and  that 
all  parties  are  expected  to  call  at  these  places  for  their  goods,  and  that  plaia- 
tiffs  have  been  in  the  habit  of  doing  so.  The  simple  question  is,  whether 
these  x>arties  who  are  lawfully  expected  to  have  warehouses  as  well  as  cars, 
and  who,  it  is  admitted  on  all  hands,  may  be  warehousemen  as  well  as  car- 
riers, become  such  as  to  all  warehoused  goods  awaiting  delivery,  or  only  as  to 
apart. 

"The  ground  on  which  it  is  claimed  that  their  liability  as  carriers  continues 
after  wareliousing  is,  that  until  notice  has  been  given  of  the  arrival  of  the 
goods,  and  until  sufficient  time  has  elapsed  for  removing  them,  the  carrier's 
duty  is  not  performed. 

"  1 1  is  somewhat  difficult  to  determine  the  source  of  this  proposition,  although 
it  has  often  been  laid  down.  It  is  usually  said  to  be  a  substitute  for  delivery. 
But  I  think  the  authorities  to  which  allusion  has  already  been  made  are  cor- 
rect in  holding  that  this  idea  is  fallacious.  Delivery  is  something  to  be  done 
to  the  property  itself,  and  concerns  it  as  much  as  any  other  part  of  the  car- 
riage. It  is,  in  other  words,  the  deposit  of  the  property  at  its  place  of  desti- 
nation, and  is  therefore  attended  until  complete  with  the  same  risks  attached 
to  its  tsansit.  Where  delivery  at  one  place  —  as  at  the  premises  of  tha 
owner  —  is  impossible,  then  the  natural  substitute  would  be  its  deposit  in 
some  otlier  safe  place  which  is  accessible;  and  this  would,  upon  all  principles 
of  analogy,  complete  the  functions  of  tlio  carrier  as  such.  And  if  notice  is 
required,  it  would  therefore  be  more  cousiFtent  to  treat  it,  not  as  a  part  of 
the  uuOnished  duty  of  the  carrier,  but  as  informing  the  parties  oonoemad 
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that  he  had  done  his  part,  and  they  most  look  af ter.their  own  property.  And 
if  this  IB  80»  then  all  the  carrier  can  be  expected  to  do  will  be  to  deposit  his  load 
in  a  proper,  safe»  and  commodious  place,  such  as  persons  generally  are  willing 
to  leave  their  property  in  for  safe-keeping.  That  notice^  although  proper  and 
eustomary,  cannot  be  regarded  as  essentially  incident  to  the  continuing  and 
extraordinary  risks  of  the  carrier  is,  I  think,  a  fair  deduction  from  many  con* 
siderations  to  be  drawn  from  authority.  In  the  first  place,  I  think  this  a 
necessary  conclusion  from  our  own  decision  in  Middgan  Cenlral  R,  R.  Co.  ▼. 
HaUt  6  Mich.  243.  It  was  held  in  that  case  that  goods  in  warehouse  must  be 
r^arded  as  waiting  delivery  before  as  fully  as  after  notice,  and  that  notice 
was  not  necessary  to  change  the  carrier  into  a  warehouseman,  although  it  was 
necessary,  under  the  charter  of  the  company,  to  justify  any  charges  for  stor- 
age.  In  the  next  place,  there  are  numberless  cases  where  notice  is  impossible 
or  inconyenient,  and  where  no  authority  requires  it.  And  it  neod  hardly  be 
remarked  that  the  law  which  holds  carriers  to  so  strict  an  account  in  other 
things  would  never  discharge  them  on  mere  grounds  of  convenience  from  the 
performance  of  any  legal  duty.  I  have  met  with  no  case  which  requires  a 
carrier  to  give  notice  to  any  person  not  residing  at  the  place  of  destination, 
or  to  any  one  not  already  known  there,  or  to  use  any  special  diligence  in 
hunting  up  consigneee  who  are  not  found  on  ordinary  inquiry.  Where  goods 
are  deposited  by  carriers  in  their  own  warehouses,  to  be  called  for  by  con- 
signees residing  elsewhere,  or  to  be  forwarded,  the  prevailing  doctrine  requires 
no  notice.  Neither  is  it  customary  or  required  that  .carriers,  either  by  land 
or  water,  who  pass  through  different  points  on  regular  journeys,  delay  their 
bnsinesB  to  give  notice  of  the  deposit  of  their  way-freight.  And  it  is  uni- 
Tonally  admitted  that  a  custom  to  give  or  to  abstain  from  giving  notice  is 
valid,  and  needs  no  such  assent  as  is  required  from  those  whom  it  is  sought  to 
affset  by  departures  from  the  strict  liabilities  of  common  carriers.  This  of 
itself  is  enough  to  show  that  it  is  no  necessary  incident  of  the  contract  of  car- 
riage^ with  or  without  delivery,  for  no  usage  of  a  company  can  by  its  own 
force  limit  these  liabilities.  Some  of  the  authorities  dwell  considerably  upon 
the  point  that  persons  may  be  very  willing  to  employ  these  carriers  as  such, 
and  yet  not  be  willing  to  accept  their  modified  liability  in  another  capacity. 
But  this  is  assuming  the  whole  matter;  for  if  the  railroad  occupies  both 
grounds  in  performing  its  duties,  then  it  cannot  be  said  that  it  is  not  em- 
ployed in  contemplation  of  the  change  at  the  termination  of  the  transit.  The 
ona  duty  must  be  presumed  to  be  as  much  contemplated  as  the  other. 

"And  it  is  certainly  more  in  harmony  with  reason  to  measure  their  respon- 
sibility in  all  cases  by  the  functions  performed  for  the  time  being,  than  to 
import  into  one  business  the  obligations  of  another.  If  by  law  and  usage 
they  deal  with  goods  when  unloaded  just  as  warehousemen  deal,  and  are 
placed  under  the  same  circumstances,  there  is  no  sound  reason  why  they 
should  stand  on  any  different  footing.  If  warehousemen  are  less  strictly 
bound  than  carriers,  it  is  because  the  law  has  determined  that  when  prop- 
erty is  in  their  custody  it  does  not  require  any  further  measure  of  protection 
than  that  which  has  been  settled  upon  by  legal  usage  from  the  beginning; 
and  there  is  no  good  reason  for  drawing  lines  between  persons  performing 
identical  functions.  It  must  not  be  imagined  that  by  ceasing  to  remain 
liable  as  carriers  they  cease  to  perform  valuable  services,  or  to  care  for  the 
property.  The  warehouse  business  is  one  which  deals  with  very  nearly,  if 
not  quite,  as  much  property  as  is  handled  by  carriers.  It  requires  the  em- 
ployment of  honest  agents  and  vigilant  watchmen.  The  amount  of  oars 
szercised  in  fact  is  f uUy  as  great  as  men  exercise  over  their  own  pooiasrionsi 
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and  much  of  oar  most  valuable  commodities  will  be  always  found  stored  is 
these  repositories,  because  they  are  deemed  especially  safe.  Carriers  are 
allowed  by  contract  to  obtain  the  same  immunities,  and  no  one  has  ever  re- 
garded such  contracts  as  unreasonable.  And  I  can  conceive  of  no  rule  more 
simple  or  more  just  than  one  which,  in  conformity  with  the  general  law  of 
bailments,  will  hold  railroads  to  be  carriers  when  acting  in  the  conveyance 
of  goods,  and  warehousemen  when  holding  them  in  store."  He  continues 
by  saying  that  "a  rule  which  will  produce  uniformity,  and  cannot  under 
these  circumstances  be  regarded  as  against  public  policy,  ought  to  prevaiL 
It  is  at  once  simple,  certain,  and  intelligible;  while  the  other  rule  is  not  uni- 
form in  its  application,  and  is  open  to  endless  difficulties  concerning  reason* 
ableness  of  time  as  well  as  ability  to  give  notice,  and  does  not,  in  my 
judgment,  conform  to  the  analogies  of  business."  He  concludes  by  some 
general  remarks  upon  other  features  of  the  case. 

Carrieb,  when  Becomes  Wareuousemak.  —  After  the  transportation  of 
goods  has  been  completed,  the  carrier  must  hold  them  in  some  convenient 
place  for  a  reasonable  time,  awaiting  the  arrival  of  the  owner,  and  if  he  fails 
to  exercise  due  diligence  in  calling  for  the  goods,  the  carrier  may  place  them 
in  hia  baggage-room  to  keep  for  him,  knd  his  liability  from  thenceforth  will  be 
only  that  of  a  warehouseman:  OuimU  v.  Henshaw,  84  Am.  Dec.  646;  HM  v. 
Buffalo  <b  S.  L,  H,  R.  Co.,  90  Id.  736.  Liability  of  railroad  company  as  com- 
mon carriers  continues  not  only  until  the  goods  are  deposited  in  the  depot  or 
warehouse  of  the  company  at  the  place  of  destination,  but  until  a  reasonable 
opportunity  has  been  afforded  the  owner  or  consignee  to  take  them  away: 

Wood  V.  Crocker,  86  Id.  773.  In  the  notes  to  these  cases  the  previous  cases 
upon  this  subject  will  be  found  collected,  some  of  which  hold  different  doc- 
trines.    The  principal  case  is  cited,  and  this  question  discussed,  in  Deroeia  v. 

Winametc.  R.  R.  Co.,  18  Minn.  133,  and  Parker  v.  Milwaukee  and  8U  Paul 
R.  R,  Co.,  30  Wis.  689.  The  court  divided  as  in  the  principal  case  in  Buckley 
V.  Great  Westeim  R'y,  18  Midi.  121-133. 

Common  Carrier  Limiting  Liability. — Common  carrier  may  specially 
contract  with  employer  for  partial  or  total  exemption  from  his  common-law 
liability,  as  an  insurer  of  property  committed  to  his  custody;  and  a  notice  by 
the  carrier  to  this  effect,  if  brought  home  to  the  owner  of  the  property  de- 
livered for  transportation,  and  assented  to  clearly  and  unequivocally  by  him, 
will  be  binding  and  obligatory  upon  him.  The  carrier  cannot  by  mere  gen- 
eral notice  exonerate  himself  from  his  legal  liability  for  property  delivered 
to  liim  for  carriage,  nor  limit  such  liability  absolutely  to  a  certain  amount 
beyond  which  he  wUl  not  bo  held  responsible  in  case  of  injury  or  loss:  Judaon 
V.  Western  R.  R.  Co.,  83  Am.  Dec.  646;  SouUiem  Escpresa  Co.  v.  Newby,  91 
Am.  Dec  783.  He  may  limit  his  liability  by  contract  founded  on  a  valuable 
consideration,  such  as  abatement  in  whole  or  part  of  the  legal  fare;  and  such 
contracts  are  not  contrary  to  public  policy:  Biaaett  v.  New  York  Cent  R.  R, 
Co.,  82  Id.  369.  He  may  limit  his  responsibility  by  a  general  notice  that  the 
baggage  of  a  passenger  is  at  the  risk  of  the  owner,  provided  the  terms  of  the 
notice  are  clear  and  explicit,  and  are  brought  home  to  the  employer:  Perm- 
sylvania  R.  R.  Co.  v.  itchuKirzenberger,  84  Id.  490.  Carrier  can  limit  his  com- 
mon-law liability  almost  without  limit,  provided  the  terms  and  language  of 
the  contract  are  so  clear  and  definite  as  to  leave  no  doubt  that  such  was  the 
understanding  and  agreement  of  the  parties:  Baltimore  and  Oldo  R.  R.  Co.  v. 
Batlibone,  88  Id.  664;  JUinoia  Cent.  R.  R.  Co.  v.  Smyaer,  87  Id.  301;  but  the 
tomtract  must  be  fairly  made,  clearly  proved,  and  fully  understood  by  the 
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other  party:  Adam$  Bxprtu  Co,  ▼.  Nock^  87  Id.  610.    In  th«  notet  to  thcM 
«aaM  the  previoos  oaaes  in  this  leriea  wiU  be  found  ooUeoted. 

Custom  LDomro  Liabilitt  or  Common  Cjlbbur  cannot  be  Shown: 
iUxm  y.  SteambotU  Belfasl,  88  Am.  Dec  761,  and  note;  lllinoia  Ceni,  R,  R.  Co, 
r.  Smyser^  87  Id.  801. 

Bills  or  Lading  CoNsnrnn  Special  Comtbacts  bbtwnxn  Cabbzxbs 
AND  TUEiR  Emplotebs:  BalUvwrt  and  Ohio  R,  R.  Co,  v.  RoMom^  88  Am. 
Dec.  665,  and  note. 

Cak&iebs  ABE  Bound  to  Cabbt  Abtiolbs  within  Scope  or  theie  Bmn- 
NESS,  without  any  other  contract  than  anch  as  the  law  would  imply:  AdaanM 
Expreu  Co.  v.  Nock,  87  Am.  Deo.  510. 

Carrier's  Liabilitt  fob  Qoods  to  be  Transported  beyond  his  Linb: 
See  Brigga  v.  Boston  df  L.  R.  R.  Co,,  83  Am.  Dec.  626;  Najac  ▼.  Boston  S  L, 
R,  R,  Co.,  83  Id.  686;  Pennsylvania  R.  R,  Co,  v.  Sehwattenberger,  84  Id.  490, 
«nd  notes.  The  principal  case  is  cited  to  the  point  that  after  the  first  carrier 
has  finished  his  transportation  and  holds  the  goods,  waiting  to  forward  them 
on  the  lines  of  a  connecting  carrier,  he  holds  them  subject  to  his  liability  as 
a  carrier:  Hooper  v.  Chicago  A  N,  W,  R,  R,  Co.,  27  Wis.  81.  The  subject  of 
the  respective  rights  of  connecting  carriers  is  discussed  in  Schneider  t.  Soans, 
25  Id.  261,  where  the  principal  case  is  dted. 


DuNLAP   V.    GlEASON. 
[16  Michigan,  15&] 

Not  Sale — Title  Remains  in  Bailor. — Where  the  owner  of  personal 
property  delivers  it  to  another  under  an  agreement  that  the  latter  is  to 
keep  and  carefully  use  it,  and  not  remove  it  from  the  county,  and  that 
he  is  to  return  it  at  the  end  of  three  months,  provided  that  if  he  pays 
the  first  party  an  agreed  price  therefor  within  that  time,  he  may  become 
the  owner  of  the  property,  this  is  not  a  sale,  but  a  bailment,  the  title 
remaining  in  the  first  party;  and  he  may  maintain  replevin  to  recover 
his  property. 

Bailment — Replevin.  — Where  one  to  whom  property  has  been  bailed  fof 
a  specified  time  violates  his  trust  and  transfers  the  property  to  another^ 
the  owner  may  maintiain  replevin  against  the  latter,  although  the  term 
of  the  bailment  has  not  expired. 

Olbabon  was  the  owner  of  a  sewing-machine,  which  he  de- 
livered to  Pollock  and  wife,  and  took  therefor  a  receipt,  the 
terms  of  which  appear  from  the  opinion.  After  this.  Pollock 
sold  the  machine  to  plaintiff  in  error,  whereupon  Oleason  re* 
plevied  it. 

KireJiner  and  EUiottj  for  the  plaintiff  in  error. 
Ward  and  Palmerj  for  the  defendant  in  error. 


' 


DiTNLAP  V.  Olbason.  [Mich. 

By  Courti  Coolet,  J.  In  the  writing  giTon  by  Pollock  to 
Oleason,  the  former  acknowledged  the  receipt  of  the  sewing- 
machine,  which  he  agreed  to  safely  keep  and  carefully  use, 
and  not  remove  from  Wayne  Comity,  and  at  the  expiration  of 
three  months,  return  the  same  to  Gleason,  free  of  charge  and 
encumbrance.  Thus  far,  there  is  no  intimation  of  an  intended 
Bale,  and  the  words  employed  are  aptly  chosen  to  create  a 
bailment.  But  it  is  then  added  that  it  is  understood  that  if 
Pollock,  within  the  three  months,  shall  pay  to  Gleason  sixty 
dollars,  the  said  writing  shall  be  null  and  void,  and  Gleason 
shall  execute  a  bill  of  sale  of  the  machine.  In  other  words, 
Pollock  may  terminate  the  bailment  and  purchase  the  machine 
by  the  payment  of  sixty  dollars  within  the  three  months,  at 
his  option. 

We  think  the  terms  of  this  paper  clearly  show  that  Gleason 
did  not  intend  to  trust  to  the  personal  responsibility  of  Pol- 
lock, or  to  part  with  his  title,  conditionally  or  otherwise,  until 
the  sixty  dollars  was  paid.  In  this,  the  case  differs  from 
those  cited  on  behalf  of  the  plaintiff  in  error.  Gleason  has 
not  taken  from  Pollock  an  alternative  promise,  leaving  with 
him  a  choice  in  performance,  but  he  has  required  an  absolute 
undertaking  for  the  return  of  the  machine  within  a  time  lim* 
ited.  The  further  stipulation  is  in  the  nature  of  a  defeasance 
of  that  undertaking,  dependent,  not  upon  Pollock's  agreement 
to  pay  the  price  of  the  machine,  but  upon  his  actually  paying 
it.  IFntil  such  payment,  the  agreement  to  return  remains  in 
full  force;  and  it  is  plain  that  Gleason  did  not  intend  to  give 
credit  on  sale  of  the  machine,  but  to  sell  only  for  cash  pay- 
ment. 

This  being  so,  and  the  title  remaining  in  Gleason,  he  had  a 
right  to  replevy  the  machine  when  Pollock  put  it  out  of  his 
hands,  whether  the  three  months  had  expired  or  not.  The 
bailment,  by  its  express  terms,  imports  a  personal  trust  which 
could  not  be  transferred* 

Judgment  aflSrmed,  with  costs. 

Chbibtianct  and  Campbell,  JJ.,  concurred. 
Mabtdi,  C.  J.,  did  not  sit. 


SiLB  jLjn>  Delxtxbt  or  Qoods  oh  Oohvrioh  thai  titk  shall  aofc  vwt  fai 
fviidae  until  paymsnt  of  prioe^  paww  no  tttlo  until  the  oonditiiA  is  perforaiad: 
Bmrbank  v.  Crooher,  66  Am.  Dea  470;  Sargmd  v.  MiUa^f,  66  Id.  868L    DaUr- 
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ery  of  articles  at  fixed  price,  ander  altemativa  agreement  that  the  article  la 
to  be  paid  for  or  returned  at  the  option  of  the  party  receiving  it,  conatitQtea 
a  sale.  But  where  the  vendee  admits  the  title  to  be  in  the  vendor,  and  to 
remain  there  until  such  property  is  fully  paid  for,  the  transaction  amount* 
to  a  conditional  sale:  Crocker  v.  OumfeTf  69  Id.  118.  Title  remains  in  the 
seller  until  the  terms  and  conditions  of  the  oootraot  of  sale  are  entirely  set- 
tled: Niehoimm  v.  Taylor,  72  Id.  728;  see  also  note  to  Thrall  v.  Lathrop,  7a 
Id.  909;  and  BaUey  v.  ffarrii,  74  Id.  312.  The  prineipal  ease  is  oited  to  this 
point  in  Sandert  v.  Keber,  28  Ohio  St  630;  SmUh  v.  Lom^  42  Mioh.  11. 

Rkplktiii  or  Tbovxb  fOB  Bailed  FMnafri  8m  Bmrtm  v.  Cbfyen^  89 
Am.  De&  S60t  and  easse  in  note. 
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BeBTHOLD   V.    HOLMAN. 

[12  MlMVBBOTA,  88S.] 

Whkrb  Oboakized  Coitvtt  is  Attached  to  Anothxb  Coustt  iob  Juin* 
oiAL  PuBFOflES,  FoRECUftnTBE  Sale  of  mortgaged  premises  may  be  oon- 
ducted  by  the  sheriff  of  the  former  county,  as  there  is  nothing  of  m 
.  judicial  nature  about  such  a  performance. 

RlOBTS  AND  Title  oy  Mortqaoor.  —  Mortgage  is  only  security,  and  until 
foreclosure  the  title  to  the  mortgaged  premises  remains  in  the  mortgagor, 
who  may  sell  the  land,  subject  to  the  mortgage,  or  convert  part  of  the 
realty  into  personalty,  and  dispose  of  that  subject  to  the  right  of  the 
mortgagee  to  keep  his  security  good. 

Purchaser  at  Fobsclosurb  Sale  Acquires  No  Title  to  Pike  Tbxm 
Severed  avd  Converted  into  Loos  before  the  sale,  where  he  bid 
the  full  amount  due  on  the  mortgage  for  the  land,  although  the  logs  were 
on  the  premises  at  the  time.  The  purchase  for  the  fuU  amoont  of  the 
mortgage  was  a  satisfaction  of  the  debt,  and  as  the  mortgage  was  a  mere 
security,  the  mortgagee  could  ask  for  nothing  more. 

Logs  Cut  upon  Mortoaobd  Premises  wtthin  One  Year  avteb  Fobs* 
CLOSURE  by  the  mortgagor  in  possession,  who  has  a  right  to  redeem 
within  that  time,  cannot  be  recovered  in  an  action  of  claim  and  delivery 
or  replevin  by  the  purchaser  at  the  foreclosure  sale,  and  as  during  that 
time  he  has  no  possession  nor  right  to  possession  of  the  land  upon  which 
they  were  cut,  he  could  have  no  right  to  the  posBOSsion  of  the  trees 
severed  therefrom  and  converted  into  logs. 

Impairinq  Obligation  or  Contract.  — Legislation  providing  that  the  mort- 
gagor shall  upon  payment  of  interest  retain  possession  of  the  mortgaged 
premises  for  one  year  after  foreclosure  does  not  impair  the  mortgifa 
contract;  it  at  most  affects  the  remedy  only. 

Thb  opinion  states  the  case. 

Comman  and  Stichneyj  for  the  appellant. 

H.  N,  SetzeVf  for  the  respondent. 
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By  Courty  Bebbt,  J.  In  this  case  it  appears  that  under  a 
power  contained  in  a  mortgage  a  foreclosure  sale  of  lands 
situate  in  Pine  County  was  made  by  the  sheriflf  of  Pine 
County.  The  counsel  for  the  respondent  insists  that  although 
Pine  was  an  organized  county,  yet  inasmuch  as  it  was  at- 
tached to  Chisago  for  judicial  purposes,  there  could  be  no 
sheriff  of  Pine  County,  and  no  valid  sale  by  any  person  pre- 
tending to  be  such  officer,  but  the  sale  should  have  been  made 
by  the  sheriff  of  Chisago  County.  The  attachment  of  Pine 
to  Chisago  County  is  for  judicial  purposes.  Certainly  there 
is  nothing  of  a  judicial  nature  about  the  execution  in  pais  of 
A  power  of  sale  contained  in  a  mortgage.  For  such  purposes 
Pine  was  not  attached  to  Chisago  County,  and  there  is  no 
reason  why  the  sheriff  of  Pine  County  might  not  act  in  such 
eases.  But  we  are  not  left  in  this  matter  to  construction  alone. 
Section  1,  chapter  7,  page  47,  Laws  of  1862  (Ex.  Sess.),  defines, 
among  other  things,  the  effect  of  such  attaching  to  be  that 
**  every  county  which  is  attached  to  an  organized  county  for 
judicial  purposes  shall,  for  the  administration  of  civil  and 
criiuinal  justice,  be  taken  and  deemed  a  part  of  said  organized 
county,"  and  provides  further  for  the  execution  of  "  all  pro- 
cess, civil  or  criminal,"  by  the  sheriff  of  the  senior  county. 
Even  if  it  be  conceded  that  under  this  statute  the  sheriff  of 
Pine  County  would  be  precluded  from  serving  **  process,  civil 
or  criminal,"  still  there  is  nothing  here  to  prevent  the  exist- 
ence of  the  office  of  sheriff  of  Pine  County  for  other  purposes, 
or  to  prevent  such  sheriff  from  making  a  sale  of  this  kind. 
We  have  no  doubt  that  the  sheriff  of  Pine  County  was  a 
proper  officer  to  conduct  this  sale. 

The  foreclosure  sale  came  off  on  the  twentieth  day  of  Au- 
gust, 1864,  and  the  certificate  of  sale  was  filed  September  2, 
1864,  the  plaintiff  being  the  purchaser  for  the  full  amount 
then  due  upon  the  mortgage.  This  action  was  commenced 
July  13,  1865.  Prior  to  the  sale,  and  after  the  execution  of 
the  mortgage.  Fox,  one  of  the  mortgagors,  and  O'Brien,  his 
partner,  without  the  knowledge  or  consent  of  the  mortgagee 
or  of  his  assignee,  the  plaintiff,  cut  a  large  quantity  of  pine 
logs  upon  the  mortgaged  premises,  and  during  the  summer 
and  spring  of  1865  removed  a  large  portion  of  said  logs.  It 
is  well  settled  in  this  state  that  a  mortgage  is  a  security  only, 
and  that  until  foreclosure  the  legal  title  to  lands  mortgaged 
remains  in  the  mortgagor:  Adams  v.  Corriatony  7  Minn.  462; 
.fliU  V.  Edwards^  11  Id.  22.     He  may  sell  and  convey  the 
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land  subject  to  the  mortg^ige,  and  he  may  sell  and  convey 
anything  which,  though  part  of  the  realty,  is  capable  of  being 
made  personalty  by  severance,  subject  to  the  right  of  the  mort- 
gagee to  keep  his  security  good.  When  the  pine  trees  in  thi» 
case  were  converted  into  logs,  they  became  personal  property, 
and  unquestionably  the  mortgagee  could  have  prevented  their 
removal  from  the  premises,  or  have  followed  them  if  removed, 
had  it  been  necessary  to  do  so  in  order  to  preserve  his  secu- 
rity: Hutchins  V.  King  J 1  Wall.  53;  Hamlin  v.  Parsons^  12  Minn. 
69.  But  instead  of  taking  any  measures  to  this  end,  he  pur- 
chases the  mortgaged,  premises  at  the  foreclosure  sale  for  the 
full  amount  then  due  on  the  mortgage;  a  poi^xon  of  the  tim- 
ber trees,  which  were  a  part  of  his  security  when  the  mortgage 
was  taken,  having  been  converted  into  logs  before  that  time. 
The  purchase  for  the  full  amount  of  the  debt  was  a  complete 
satisfaction  of  the  mortgage.  It  was  a  purchase  of  the  reaity, 
not  of  the  logs  lying  upon  the  realty.  The  plaintiff  took  the 
land  alone  in  satisfaction  of  the  mortgage.  When  the  mort- 
gage was  satisfied,  the  mortgagee  had  nothing  further  to  ask 
for.  His  mortgage  being  but  a  security,  it  was  made  com- 
pletely effectual  when  the  debt  was  paid  by  the  purchase. 
The  plaintiff  had  received  all  that  he  had  any  right  to  de- 
mand. The  plaintiff  has  no  claim  to  the  logs  cut  before  the 
foreclosure  sale. 

The  complaint  also  alleges  that  the  said  Fox  and  O'BricD 
cut  logs  from  the  mortgaged  premises  after  the  foreclosure 
sale,  to  wit,  in  1864  and  1865,  and  it  is  alleged  that  the 
defendant  Holman,  who  demurs  separately,  and  from  the 
order  sustaining  whose  demurrer  the  present  appeal  is  taken, 
"  claims  to  own  and  holds  possession  of  said  logs  by  virtue 
of  a  certain  instrument  executed  by  O'Brien  and  Fox,  and 
dated  October  20,  1864,  and  filed  and  recorded  in  said  office 
of  the  surveyor-general  on  the  thirty-first  day  of  October,  1864, 
which  instrument  in  writing  purports  to  convey  all  the  said 
logs  not  conveyed  to  Folsom  to  the  defendant  Holman,  to 
secure  the  payment  of  certain  large  sums  of  money."  The 
complaint  further  alleges  in  terms  the  wrongful  detention  of 
the  logs  by  Holman  and  his  co-defendants.  The  mortgage 
in  this  case  was  executed  in  June,  1858,  at  a  time  when,  un* 
der  the  law  then  in  force,  the  purchaser  was  entitled  to  poB* 
iession  immediately  after  a  mortgage  sale:  Pub.  Stata.,  p.  645^ 
iec.  11. 

By  the  act  of  July  29, 1858  (Laws  of  1858,  e.  61),  it  mm 
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enacted  that  the  mortgagor,  or  those  claiming  under  him, 
should  be  entitled  to  possession  until  the  expiration  of  the 
period  of  redemption  upon  payment  of  interest.  This  period 
of  redemption  under  the  act  of  1858,  and  the  law  as  it  stood 
before  the  passage  of  the  act,  was  one  year.  It  is  insisted  in 
the  case  at  bar  that  the  right  of  the  purchaser  to  take  posses- 
sion of  the  mortgaged  premises  immediately  upon  the  sale 
was  a  part  of  the  contract  of  mortgage,  and  that  to  allow  the 
act  of  1858  to  operate  upon  the  mortgage  in  this  case  would 
be  to  impair  the  obligation  of  the  contract;  but  this  has  been 
otherwise  determined  in  this  court:  See  Heyward  v.  Judd^  4 
Minn.  487,  per  Emmett,  G.  J.;  Id.  493,  per  Atwater,  J.;  Id. 
496,  per  Flandrau,  J.;  CarroU  v.  Roaeiter^  10  Id.  174.  We 
understand  the  doctrine  of  Heyward  y.  Judd^  supray  to  be  that 
legislation  like  the  provision  of  the  act  of  1858,  above  referred 
to,  at  most  affects  the  remedy  only,  and  not  the  obligation  of 
the  contract,  and  that  it  was  competent  for  the  legislature  to 
deprive  the  purchaser  of  his  >ight  of  possession  immediate 
upon  the  sale,  and  to  allow  the  mortgagor  or  his  representa- 
tive in  interest  to  retain  possession  until  the  expiration  of 
redemption:  See  also  Donnelly  v.  Simontony  7  Minn.  175. 
This  present  action  was  instituted  before  the  period  of  re- 
demption  allowed  by  law  had  expired.  The  purchaser  at  the 
sale  was  not  then  entitled  to  the  possession  of  the  mortgaged 
premises:  Laws  of  1858,  c.  61,  sec.  2;  Laws  of  1860,  c.  87,  sec. 
2;  Donnelly  v.  Simontony  7  Minn.  175;  Adama  v.  Corristouy  7 
Id.  463.  The  only  ground  upon  which  he  could  claim  any 
right  to  the  logs  was  because  they  were  a  part  of  the  realty 
which  he  had  purchased:  Adams  v.  Cornstony  supra.  But 
as  he  had  no  possession,  nor  right  to  the  possession,  of  the 
land  upon  which  they  were  cut,  he  could  have  no  right  to  the 
possession  of  the  trees  severed  therefrom  and  converted  into 
logs:  Rich  V.  Baker y  3  Denio,  79. 

Now,  this  is  an  action  of  "claim  and  delivery,"  called  in 
common  parlance  "replevin,"  and  governed  in  the  main  by 
the  same  rules  as  the  action  of  replevin:  Ames  v.  Mississippi 
Boom  Co.,  8  Minn.  471.  But  in  replevin  the  right  of  immedi- 
ate possession  of  the  property  sought  to  be  recovered  was  a  sine 
qua  nouy  and  so  it  is  in  the  action  of  claim  and  delivery:  2 
Greenl.  Ev.,  sec.  56;  1  Chit.  PI.  164;  Dodworth  v.  JoneSy  4 
Duer,  202;  Wheeler  v.  Train,  3  Pick.  257;  Rockwell  v.  Saunders^ 
19  Barb.  481;  Lewis  v.  Buck,  7  Minn.  104. 

Section  131,  chapter  60,  page  549,  Public  Statutes,  following 
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this  rule  in  prescribing  the  contents  of  the  affidavit  necessary 
to  entitle  the  plaintiff  in  an  action  of  claim  and  delivery  to 
the  possession  of  the  property  in  dispute,  enacts  that  it  must 
contain,  among  other  things,  statements  to  the  effect  "that  the 
plaintiff  is  tho  owner  of  the  property  claimed,  ....  or  i» 
lawfully  entitled  to  the  possession  thereof,"  and  "that  the 
property  is  wrongfully  detained  by  the  defendant."  As  the 
plaintiff  in  this  case  was  not,  in  his  capacity  as  purchaser  at 
the  mortgage  sale,  in  possession  or  entitled  to  possession  of  the 
land  or  the  logs,  he  cannot  maintain  this  action;  yet  the  legis* 
lature  did  not  leave  him  without  remedy,  for  having  deprived 
the  purchaser  of  the  right  to  take  possession  immediately  after 
the  sale  for  his  own  protection,  section  3  of  the  act  of  1858 
enables  such  purchaser  to  secure  protection  by  appljdng  upon 
eight  days'  notice  to  the  court,  or  a  judge  thereof  in  vacation, 
for  an  order  or  injunction  to  stay  waste,  etc.;  nor  is  he  deprived 
of  whatever  other  remedies  were  in  existence. 

The  complaint  alleges  that  the  original  mortgagee  was  put 
into  possession  of  the  mortgaged  premises  by  the  mortgagors, 
at  the  time  of  the  execution  of  the  mortgage,  with  the  agree- 
ment that  he  should  hold  such  possession  until  the  mortgage 
was  satisfied.  It  does  not  appear,  however,  that  this  poBses- 
sion  was  attempted  to  be  transferred  to  the  plaintiff,  who 
claims  to  hold  by  an  assignment  of  the  mortgage,  nor  that  the 
plaintiff  ever  had  possession  or  right  of  possession;  and  it 
must  be  admitted,  as  remarked  by  the  counsel  for  respondent 
on  the  hearing,  that  the  complaint  does  not  very  clearly  show 
that  the  mortgage  was  ever  assigned  to  the  plaintiff  in  such 
way  as  to  entitle  him  to  pursue  the  remedy  of  foreclosure  by 
advertisement;  but  we  have  preferred  to  rest  our  determination 
upon  points  which  go  to  the  bottom  of  the  matter.  The  view» 
which  we  have  expressed  dispose  of  several  points  made  on 
the  argument,  to  which  we  have  not  particularly  referred* 
Our  conclusion  is,  that  the  demurrer  was  well  taken,  and  that 
the  order  sustaining  it  must  be  affirmed. 


MoRTOAOB  OF  Lahd  Convets  No  TiTLi,  Lbqal  OB  Bquitablb^  to  mort- 
gagee, but  the  title  remains  in  the  mortgagor  until  foreclosure  and  sale,  and 
the  mortgage  is  but  a  security  in  the  nature  of  a  specific  lien  for  the  debt: 
Ladue  ▼.  Detroit  etc  R.  R,  Co,,  87  Am.  Dec  759;  Fryman  v.  Bats,  89  Id.  2S6; 
Hontman  ▼.  Oerher,  88  Id.  601;  DuWm  v.  War^duxuer,  82  Id.  765;  Timm»^. 
Shannon,  81  Id.  632.  The  principal  case  is  cited  to  the  point  that  a  mortgage 
is  a  security  only,  and  that  the  legal  title  to  mortgaged  premises  remains  in 
the  mortgagor,  in  Humpftrey  ▼.  Bu8son,  19  Minn.  224.    Hm  prineipal  case  la 
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also  cited  m  Ttrnkeam  ▼.  £€1011^  21  Id.  136,  to  the  point  that  a  bid  for  the  MX 
anumnt  of  the  mortgage  debt  operatea  aa  a  diacharge  of  the  mortgage. 

What  Passxs  bt  Forbclosobb  Salb  of  Mobtoagbd  Prkmisbs:  Sam 
Praaekn  t.  LfOwton,  79  Am.  Peo.  187,  and  note.  Porchaaer  at  foreclosure 
ale  may  maintJiin  aotion  on  the  case  against  the  mortgagor  for  catting  and 
fltfrying  away  timber  during  the  period  of  redemption:  SioiU  v.  Kqfe*,  43  Id. 
465.  The  principal  case  is  cited  to  the  point  that  it  is  settled  in  Michigan, 
that  ordinarily  the  owner  of  a  mortgage  of  real  estate  is  not  entitled  before 
iofsdosiire  to  the  poeaosoion  of  the  lands  mortgaged  or  of  the  timber  growing 
or  lying  thereon,  in  Berihold  t.  Fox,  13  Minn.  (KMu 


Griswold  V.  Steamboat  Ottbb. 

[13  MXMHISOTA,  48ft.] 

Aonoii  AOAiBaT  VnasL  m  Stats  Covvt.  —  State  ooorts  haye  no  Jnrisdio- 
tkm  of  an  action  against  a  Tessel  by  name,  as  this  is  an  exerdse  of  ad- 
miralty jnrisdietion,  a  jnrisdiction  conferred  ezdnsiTely  npon  the  United 
Sfeataa  distriot  ooort. 

Thb  opinion  states  the  case. 

AUU  and  WUhamaj  for  the  appellant. 
Otorg€  L.  Otisj  for  the  respondent 

By  Court,  Berby,  J.    The  appellant  brought  this  action  ii> 
the  district  court  for  Ramsey  County  to  recover  damages  for 
the  breach  of  a  contract  of  affreightnont,  to  wit,  for  the  non- 
delivery of  certain  goods  shipped  on  I  card  of  the  defendant 
at  Henderson  for  transportation  to  Mankato.    It  is  claimed 
thAt  this  action,  based  upon  a  contract  of  this  character,  to- 
be  performed  upon  the  Minnesota  River,  and  brought  against 
the  boat  by  name,  under  our  statute  relating  to  proceedings- 
against  boats  and  vessels,  is  an  attempt  to  exercise  admiralty 
jurisdiction,  a  jurisdiction  conferred  upon  the  district  court» 
of  the  United  States  exclusively,  except  "on  the  lakes  and 
navigable  waters  connecting  said  lakes."    That  the  breach  of 
a  contract  of  affreightment  to  be  performed  upon  navigable- 
waters  is  an  appropriate  subject  of  admiralty  jurisdiction 
can  hardly  be  questioned,  and  that  the  remedy  sought  in 
this  case  by  a  proceeding  against  the  steamboat  by  name  is, 
to  all  intents  and  purposes,  such  a  remedy  as  is  administered 
by  courts  of  admiralty,  and  can  only  be  administered  by  th» 
district  courts  of  the  United  States  (except  on  the  lakes  and 
oonnecting  waters),  would  appear  to  be  settled  by  recent 
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decisions  of  the  federal  supreme  court  in  The  liosee  Taylor^ 
4  Wall.  427,  and  in  The  Hine  y.  Trevor^  4  Id.  555.  In  the 
latter  case,  upon  a  review  of  the  adjudications  upon  this  sub- 
ject, Mr.  Justice  Miller  says:  ''The  examination  of  the  cases 
already  decided  by  this  court  establishes  clearly  the  follow- 
ing propositions:  1.  The  admiralty  jurisdiction  to  which  the 
power  of  the  federal  judiciary  is  by  the  constitution  declared 
to  extend  is  not  limited  to  tide-water,  but  covers  the  entire 
navigable  waters  of  the  United  States;  2.  The  origmal  juris- 
diction in  admiralty  exercised  by  the  district  courts,  by  virtue 
of  the  act  of  1789,  is  exclusive  not  only  of  the  other  federal 
>courts,  but  of  the  state  courts  also;  3.  The  jurisdiction  of 
4idmiralty  causes  arising  on  the  interior  waters  of  the  United 
States,  other  than  the  lakes  and  their  connecting  waters,  is 
conferred  by  the  act  of  September  24,  1789." 

In  both  of  the  cases  cited  a  construction  was  put  upon  the 
clause  of  the  ninth  section  of  the  act  of  1789,  which  "  saves 
to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it." 

In  The  Moses  Taylor,  ^tfpra,  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  court,  says:  "The  action  against  the  steamer 
by  name,  authorized  by  the  statute  of  California,  is  a  proceed- 
ing in  the  nature  and  with  the  incidents  of  a  suit  in  admiralty. 
The  distinguishing  and  characteristic  feature  of  such  suit  is, 
that  the  vessel  or  thing  proceeded  against  is  itself  seized  and 
impleaded  as  the  defendant,  and  is  judged  and  sentenced 

fxcordingly By  the  common-law  process,  whether  of 

mesne,  attachment,  or  execution,  property  is  reached  only 
through  a  personal  defendant."  And  again,  on  page  431: 
^*  It  is  not  a  remedy  in  the  common-law  courts  which  is  saved, 
but  a  common-law  remedy.  A  proceeding  in  rem  as  used  in 
the  admiralty  courts  is  not  a  remedy  afforded  by  the  common 
law;  it  is  a  proceeding  under  the  civil  law."  In  The  Hhie  v. 
Trevor^  supra,  Mr.  Justice  Miller  takes  substantially  the  same 
4;round,  and  also  points  out  the  distinction  between  the  ad- 
miralty remedy  in  revtj  and  a  proceeding  against  an  owner 
-(vitli  attachment  of  his  vessel.  These  doctrines  manifestly 
iipply  to  the  case  at  bar,  notwithstanding  the  facts  show  that 
the  contract  in  this  instance  was  made  in  this  state,  and  was 
to  be  wholly  performed  in  this  state,  upon  a  river  flowing  from 
its  source  to  its  mouth  entirely  within  the  boundaries  of  this 
«tate:  See  also  The  Propeller  Commerce^  1  Black,  578;  Th§ 
Flash,  1  Abb.  Adm.  67. 
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It  followB  that  this  action  must  be  dismissed  tat  want  of 
jurisdictioD.    Ordered  accordingly. 


A0TIOH8  AQAiNST  Vessels  nr  Static  Covbts.  — This  nibject  is  ezbansl* 
irtlj  diaonwed  in  the  note  to  Keating  ▼.  Spink,  62  Am.  Dec  234.  See  also 
PhegUy  ▼.  ateamboat  Dami  TaHtm^  84  Id.  57;  JiandaUv.  Boeki,  82  Id.  239. 


i 
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State  v.  Johnson. 

[13  MlNNISOTl.,  476.] 

WwoATtraQ  ExoERioir.  —  In  Indictmbitt  for  Bioamt  nnder  a  statate  mak- 
ing one  guilty  of  that  offense  who  already  being  married,  married  another 
peraon,  except  ....  where  one  of  the  married  persona  has  been  absent 
for  seven  years,  and  the  one  marrying  again  did  not  know  the  other  to 
be  living  within  that  time,  if  the  indictment  states  that  the  defendant 
knew  at  the  time  of  his  second  marriage  and  ever  since  that  hia  firat 
and  lawful  wife  was  living,  this  cures  the  omission  of  the  indictment  to 
negative  the  exception  in  the  statute. 

If  Second  Marriage  Charged  as  Bigamous  was  Celebrated  in  Ajt* 
OTHER  State  the  party  cannot  be  punished  for  it  here;  but  "  continuing 
to  cohabit  with  such  second  husband  or  wife  '*  while  the  first  ia  living, 
by  the  party  marrying  again,  with  knowledge  that  the  first  husband  or 
wife  la  living,  ia  polygamy  by  the  law  of  Minnesota;  and  on  no  ground 
of  comity  or  policy  ia  a  state  bound  to  sanction  incestuous  or  polyga- 
mous marriages,  though  valid  in  another  state  where  they  were  entered 
into. 

BfiUENCB  IN  Prosecutions  vor  Bigamy.  —  On  the  trial  of  an  indictment  for 
bigamy,  an  actual  marriage  or  marriage  in  fact  must  be  clearly  proven 
in  both  the  first  and  second  instances  by  direct  evidence.  Indirect  or 
circumstantial  evidence,  as  of  cohabitation,  repute,  conduct  of  the  par- 
ties, birth  of  children,  and  admissions,  is  never  admissible  to  establish 
marriage,  or  as  corroborative  of  direct  evidence  of  marriage;  but  it 
would  be  admissible  ao  far  as  it  tended  to  show  continued  cohabitatioii 
under  the  statute. 

b  Post  Facto  Law.  —  Law  is  ex  post  /acto  which  alters  the  legal  rules  of 
evidence,  and  receivea  leas  or  different  testimony  than  the  law  required 
at  the  time  the  offense  was  committed,  in  order  to  convict.  Conae- 
qnently  where  a  law  was  enacted  subsequently  to  the  finding  of  an  in- 
dietment  for  bigamy,  allowing  the  marriages  to  be  proved  by  indirect 
and  oircamstantial  evidence,  instead  of  direct  and  posittve  evidence,  it 
ia  aa  to  auch  indictment  ex  poat/aeta. 

Witnesses — Asking  Witness  if  She  had  Made  Previous  Inconsistent 
Statements.  —  On  trial  of  indictment  for  bigamy,  whore  aooond  wife  aa 
witnaaa  for  the  state  testified  that  she  waa  not  married  to  the  defendant, 
she  may  be  asked  by  the  atate  if  ahe  had  not  previMialy  made  contrary 
atatementa.  This  is  not  inconaiatent  with  tha  rala  thai  a  ptnoD  cannoi 
impeach  hia  own  witneaa. 

Thb  opinion  states  the  case« 
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Berry  and  Waterman^  for  the  plaintiff  in  error. 
William  ColvUlj  attomey-generaly  for  the  state. 

By  Court,  Berrt,  J.  At  the  March  term^  1866,  of  the  die* 
trict  court  for  the  county  of  Winona,  an  indictment  was  found 
against  the  plaintiff  in  error,  in  which  he  is  accused  of  the 
crime  of  polygamy,  committed  as  follows:  ''That  the  said 
George  Johnson,  on  the  eighteenth  day  of  March,  A.  D.  1835^ 
at  the  city  of  Buffalo,  in  the  state  of  New  York,  did  marry 
and  take  to  wife  one  Eleanor  Cherry;  that  afterwards,  to  wit, 
during  the  year  1856,  the  said  George  Johnson,  in  the  county 
of  Lacrosse,  state  of  Wisconsin,  while  his  lawful  wife,  Eleanor, 
was  still  living,  did  unlawfully  marry  and  take  to  wife  Cathe- 
rine Flannegan,  and  the  said  George  Johnson  ever  since  the 
said  last-named  marriage  has  continued  to  reside  and  cohabit 
with  the  said  Catherine  Flannegan  in  the  county  of  Winona, 
state  of  Minnesota;  that  the  said  Eleanor  Cherry,  the  former 
wife  of  the  said  George  Johnson,  is  still  living  in  the  state  of 
New  York;  and  that  the  said  George  Johnson  knew  at  the  time 
of  said  second  marriage,  and  ever  since,  that  his  first  and  law- 
ful wife,  the  said  Eleanor  Cherry,  was  still  living,  and  that  he, 
the  said  George  Johnson,  had  never  been  divorced  from  the 
said  Eleanor  Cherry;  and  that  the  said  George  Johnson  has 
willfully,  knowingly,  and  feloniously  eyer  since  said  second 
marriage  continued  to  cohabit  with  the  said  Catherine  Flan- 
negan in  the  county  of  Winona,  state  of  Minnesota,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Minnesota.'^ 
Upon  this  indictment  the  accused  was  tried,  convicted,  and 
sentenced,  and  he  brings  the  cause  into  this  court  by  writ  of 
error. 

The  statute  in  force  at  the  time  this  indictment  was  found, 
and  relating  to  the  crime  of  polygamy,  reads  as  follows: — 

"  Sec.  2.  If  any  person  who  has  a  former  husband  or  wife 
living  shall  marry  another  person,  or  shall  continue  to  cohabit 
with  such  second  husband  or  wife,  he  or  she  shall,  except  in 
the  cases  mentioned  in  the  third  section,  be  deemed  guilty  of 
the  crime  of  polygamy,  and  shall  be  punished,"  etc. 

''  Sec.  3.  The  provisions  of  the  preceding  section  shall  not 
extend  to  any  person  whose  husband  or  wife  shall  have  been 
continually  remaining  beyond  sea,  or  shall  have  voluntarily 
withdrawn  firom  the  other  and  remained  absent  for  the  space 
of  seven  years  together,  the  party  marrying  again  not  know- 
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ing  the  other  to  be  living  within  that  time;  nor  to  any  person 
who  has  been  legally  divorced  from  the  bonds  of  matrimony, 
and  was  not  the  guilty  cause  of  such  divorce  ":  Pub.  Stats. 
728. 

It  will  be  observed  that  the  indictment  in  this  case  does  not 
allege  that  Eleanor  Cherry,  the  first  wife  of  the  plaintiff  in 
error,  has  not  been  continually  remaining  beyond  sea.  His 
counsel  contends  that  the  exception  made  where  the  wife  has 
''  been  continually  remaining  beyond  sea  "  is  an  exception 
contained  in  the  same  clause  (of  the  act)  which  creates  the 
offense,  and  that  it  is  therefore  necessary  under  a  rule  of 
pleading  that  the  indictment  should  show  affirmatively  that 
the  exception  does  not  exist  in  the  case  in  which  the  indict- 
ment is  found.  It  would  seem  proper  to  regard  the  exceptions: 
as  made  in  the  same  clause  which  creates  and  defines  the  of- 
fense of  polygamy,  to  wit,  section  2.  For  a  more  particular 
description  of  such  exceptions,  reference  is  made  to  section  8, 
immediately  following. 

This  appears  to  have  been  the  construction  followed  in 
framing  indictments  for  polygamy  under  the  statute  of  Mas- 
sachusetts,—  which  is  almost  literally  identical  with  our 
own, — in  Commonwealth  v.  BoyeVj  7  Allen,  806,  and  in  Comr 
m^onwealth  v.  Johnson^  10  Id.  196.  Without  questioning  this 
role  of  pleading  or  its  applicability  to  this  case,  the  attorney- 
general  claims  that  the  want  of  the  allegation  referred  to  is 
cared  by  the  subsequent  allegation,  ''that  the  said  Greorge 
Johnson  knew  at  the  time  of  said  second  marriage,  and  ever 
since,  that  his  first  and  lawful  wife,  the  said  Eleanor  Cherry, 
was  still  living."  We  think  this  position  is  sound.  Under 
the  statute  to  which  we  have  referred  it  has  been  held  in 
Massachusetts  that  the  words  "  and  remained  absent  for  the 
space  of  seven  years  "  apply  ''  as  well  to  the  case  of  the  wife 
remaining  beyond  sea  as  to  the  case  where  one  party  has  vol- 
untarily withdrawn  from  the  other":  Comm,onweaith  v.  John- 
iouy  10  Allen,  198;  see  also  Commonwecdth  v.  Mash^  7  Met. 
472. 

The  same  construction  is  to  be  put  upon  our  statute,  and  it 
must  follow  that  the  other  words,  "  the  party  marrying  again, 
not  knowing  the  other  to  be  living  within  that  time,"  apply 
also  to  both  cases.  In  this  view  of  the  statute,  the  fact  that 
the  first  wife  had  continually  remained  beyond  sea  would  not 
bring  the  accused  within  the  exception  of  the  statute  so  long 
MM  he  knew  that  his  first  wife  was  in  life,  and  the  latter  £ac( 
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being  alleged,  it  cannot  be  necessary  to  negative  the  former: 
3  Greenl.  Ev.,  sec.  204. 

It  wi]I  not,  then,  be  our  duty  in  this  case  to  define  the 
phrase  "beyond  sea."  The  authorities  are  not  in  harmony 
as  to  its  meaning,  some  holding  that  it  signifies  '^out  of 
the  state,"  and  some  "out  of  the  United  States":  Whitney 
V.  Qnddard,  20  Pick.  307  [32  Am.  Dec.  216];  Bank  of  Alex- 
andria  v.  DyeVj  14  Pet.  146;  Rhodes  v.  BeUy  2  How.  405; 
Murray  v.  Baker,  3  Wheat.  541;  Shelby  v.  Guy,  11  Id.  368; 
Bouv.  Diet.,  tit.  Beyond  Sea;  3  Parsons  on  Contracts,  5th  ed., 
98;  Angell  on  Limitations,  sec.  200. 

It  is  further  insisted  by  the  counsel  for  the  prisoner  that  the 
indictment  is  bad,  because  it  does  not  allege  that  the  second 
marriage  was  "  unlawful  in  the  state  of  Wisconsin  where  it 
took  place."  Whether  it  is  to  be  presumed — as  the  attorney- 
general  contends — that  the  law  of  Wisconsin  is  in  this  re- 
spect like  our  own  (see,  however.  White  v.  Knapp,  47  Barb. 
554),  we  do  not  deem  it  necessary  to  determine.  If  the 
second  marriage  was  celebrated  in  Wisconsin,  the  parties 
cannot  be  punished  for  it  in  this  state.  If  it  was  a  crime, 
it  was  an  offense  against  the  peace  and  dignity  of  another 
state.  But  as  we  understand  the  statute,  even  if  the  second 
marriage  was  lawful  where  celebrated,  "continuing  to  cohabit 
with  such  second  husband  or  wife "  while  the  first  is  living, 
by  the  party  marrying  again,  with  knowledge  that  the  first 
'Wife  is  living,  is  polygamy  by  our  law:  Bradley  v.  Boston  etc. 
Ji.  Co,,  2  Cush.  544;  Eegina  v.  Cullen,  9  Car.  &  P.  681. 

Neither  ex  comitate,  nor  on  the  grounds  of  public  policy,  has 
it  been  considered  that  a  state  is  bound  to  sanction  incestuous 
or  polygamous  marriages,  though  valid  in  another  state  where 
they  were  entered  into:  Bishop  on  Marriage  and  Divorce,  sees. 
127,  130,  149;  Story  on  Conflict  of  Laws,  sec.  114;  2  Greenl. 
Ev.,  sec.  460,  p.  442,  note  1;  2  Kent's  Com.  91,  note  a.  The 
objections  to  the  indictment  must  therefore  be  overruled, 

A  form  of  indictment  for  bigamy  is  prescribed  in  section  67, 
page  759,  Public  Statutes.  If  that  form  be  applicable  and 
sufficient,  it  is  manifest  that  the  indictment  in  this  case  is 
good;  but  as  our  attention  was  not  called  to  the  statute  by 
counsel,  and  no  point  is  made  upon  it,  and  as  we  sustain  the 
indictment  on  other  grounds,  we  do  not  deem  it  necessary  to 
examine  the  statute  referred  to. 

In  the  progress  of  the  trial,  Moses  Cherry  was  put  upon  the 
stand  by  the  state,  and  testified  "to  having  been  an  actual 
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witness  to  the  performance  of  the  marriage  ceremony  [be- 
tween George  Johnson,  the  prisoner,  and  Eleanor  Cherry], 
at  the  house  of  the  witness,  by  a  Methodist  minister;  that 
they  stood  up  together,  and  the  minister  performed  the  cere- 
mony in  the  usual  form,  and  pronounced  them  man  and 
wife." 

No  objection  was  made  to  the  competency  of  this  testimony. 
The  rule  generally  laid  down  is,  that  in  a  prosecution  for 
polygamy  a  first  marriage  in  fact  must  be  proved,  and  this 
may  be  done  by  the  testimony  of  an  eye-witness  to  the  mar- 
riage: 2  Greenl.  Ev.,  sec.  461;  2  Stark.  Ev.  698,  894;  Bishop 
on  Marriage  and  Divorce,  sec.  824;  Catherwood  v.  Cdslon^  13 
Mees.  &  W.  264.  As  a  marriage  in  fact  must  be  made  out, 
the  question  of  marriage  or  no  marriage  is  to  be  determined 
by  the  Ux  loci  contractus;  it  is  also  held  necessary  that  it 
should  appear  that  the  first  marriage  was  valid  by  the  laW*of 
the  place  of  its  celebration:  2  Stark.  Ev.  894-895,  705;  3 
GreenL  Ev.,  sec.  204;  Lacon  v.  HigginSj  3  Stark.  178;  S.  C, 
16  Eng.  Com.  L.  425;  Catherwood  v.  Caslon^  13  Mees.  &  W. 
264.  As  to  this,  however,  no  point  is  made  in  this  case.  The 
court,  against  objection,  received  evidence  of  admissions  of 
the  accused  as  to  the  fact  that  Eleanor  Cherry  was  his  wife, 
also  evidence  of  the  cohabitation  of  the  accused  and  Eleanor 
Cherry,  evidence  of  the  fact  that  they  had  three  or  four  chil- 
dren, and  evidence  of  general  repute  as  to  their  relation  of 
husband  and  wife. 

In  State  v.  Armstrong^  4  Minn.  335,  in  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Flandrau  says:  "But  in  criminal 
prosecutions  for  bigamy,  or  in  adultery,  where  the  offense 
depends  upon  the  defendant  being  a  married  man  or  woman, 
the  marriage  must  be  proved  in  fact,  and  a  conviction  cannot 
be  had  upon  the  admissions  of  the  defendant";  and  cites 
People  V.  Humphrey  J  7  Johns.  314. 

Following  the  rule  laid  down  by  the  authorities  before  cited, 
and  recognized  in  State  v.  Armstrong^  supra,  that  a  marriage 
in  fact  must  be  proven,  and  by  direct  evidence,  the  question 
now  to  be  considered  is,  whether,  in  addition  to  this  direct 
evidence,  indirect  or  circumstantial  evidence,  as  of  cohabita- 
tion, repute,  conduct  of  the  parties,  birth  of  children,  and 
admissions,  is  admissible  on  the  question  of  marriage  in 
prosecutions  for  bigamy. 

On  this  point  most  of  the  authorities  are  not  explicit,  al< 
though  generally  agreeing  that  such  evidence  is  not  sufficient 
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this  rule  in  prescribing  the  contents  of  the  affidavit  necessary 
to  entitle  the  plaintiff  in  an  action  of  claim  and  delivery  to 
the  possession  of  the  property  in  dispute,  enacts  that  it  must 
contain,  among  other  things,  statements  to  the  effect  "that  the- 
plaintiff  is  the  owner  of  the  property  claimed,  ....  or  is 
lawfully  entitled  to  the  possession  thereof,"  and  ''that  the 
property  is  wrongfully  detained  by  the  defendant."  As  the 
plaintiff  in  this  case  was  not,  in  his  capacity  as  purchaser  at 
the  mortgage  sale,  in  possession  or  entitled  to  possession  of  the 
land  or  the  logs,  he  cannot  maintain  this  action;  yet  the  legis- 
lature did  not  leave  him  without  remedy,  for  having  deprived 
the  purchaser  of  the  right  to  take  possession  immediately  after 
the  sale  for  his  own  protection,  section  3  of  the  act  of  1858 
enables  such  purchaser  to  secure  protection  by  applying  upon 
eight  days'  notice  to  the  court,  or  a  judge  thereof  in  vacation, 
for  an  order  or  injunction  to  stay  waste,  etc.;  nor  is  he  deprived 
of  whatever  other  remedies  were  in  existence. 

The  complaint  alleges  that  the  original  mortgagee  was  put 
into  possession  of  the  mortgaged  premises  by  the  mortgagors, 
at  the  time  of  the  execution  of  the  mortgage,  with  the  agree- 
ment that  he  should  hold  such  possession  until  the  mortgage 
was  satisfied.  It  does  not  appear,  however,  that  this  posses- 
sion was  attempted  to  be  transferred  to  the  plaintiff,  who 
claims  to  hold  by  an  assignment  of  the  mortgage,  nor  that  the 
plaintiff  ever  had  possession  or  right  of  possession;  and  it 
must  be  admitted,  as  remarked  by  the  counsel  for  respondent 
on  the  hearing,  that  the  complaint  does  not  very  clearly  sho^ 
that  the  mortgage  was  ever  assigned  to  the  plaintiff  in  such 
way  as  to  entitle  him  to  pursue  the  remedy  of  foreclosure  by 
advertisement;  but  we  have  preferred  to  rest  our  determination 
upon  points  which  go  to  the  bottom  of  the  matter.  The  view» 
which  we  have  expressed  dispose  of  several  points  made  on 
the  argument,  to  which  we  have  not  particularly  referred* 
Our  conclusion  is,  that  the  demurrer  was  well  taken,  and  that 
the  order  sustaining  it  must  be  affirmed. 


MoRTOAOB  OF  Lahd  Convxts  No  Tttle,  Legal  or  Bquitablb^  to  mort- 
gagee, but  the  title  remains  in  the  mortgagor  until  foreclosure  and  sale,  and 
the  mortgage  is  but  a  security  in  the  nature  of  a  specific  lien  for  the  debt: 
Ladue  ▼.  Detroit  etc  R.  R.  Co.,  87  Am.  Deo.  759;  Fryman  ▼.  Bass,  89  Id.  266; 
Horstman  y.  Oerber,  88  Id.  501;  DutUm  v.  Wandumer,  82  Id.  765;  Timmtw. 
Shannon,  81  Id.  632.  The  principal  case  is  cited  to  the  point  that  a  mortgage 
is  a  security  only,  and  that  the  legal  title  to  mortgaged  premises  remains  in 
the  mortgagor,  in  Humphrey  ▼.  Busaon,  19  Minn.  224.    Hm  principal  case  la 
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also  cited  in  Thdscom  ▼.  Lewis,  21  Id.  13G,  to  the  point  that  a  bid  for  the  full 
amount  of  the  nun^gage  debt  operates  ae  a  diecharge  of  the  mortgage. 

What  Pabsbs  bt  Forxclosijbk  Sale  of  Mobtoaqbd  Premises:  San 
.Franciaeo  t.  Lauficn,  79  Am.  Pec.  187,  and  note.  Porchaaer  at  foreclosure 
nle  may  maintain  action  on  the  case  againet  the  mortgagor  for  cutting  and 
carrying  away  timber  daring  the  period  of  redemption:  Stout  ▼.  Kqfet,  43  Id. 
465.  The  principal  case  ia  cited  to  the  point  that  it  it  settled  in  Michigau. 
that  ordinarily  the  owner  of  a  mortgage  of  real  estate  is  not  entitled  before 
foredosnre  to  the  possession  of  the  lands  mortgaged  or  ol  the  timber  growing 
or  lying  thereon,  in  Berthold  ▼.  Fox,  13  Minn.  (KMu 


Gbiswold  V.  Steamboat  Ottbb. 

[13  MlMHB80TA«  48ft.] 

AonoH  AOAIN8T  Vessbl  Df  Statb  Covbt,  —  State  courts  haye  no  Jnrisduv 
tion  of  an  action  against  a  Tcssel  by  name,  as  this  is  an  ezerdse  of  ad- 
miralty jurisdiction,  a  jurisdiction  conferred  ezdusiTely  upon  the  United 
States  district  court. 

Thb  opinion  states  the  case. 

AUis  and  WiUtamSy  for  the  appellant. 
Oeorge  L.  Otia,  for  the  respondent 

By  Court,  Bebby,  J.  The  appellant  brought  this  action  ii> 
the  district  court  for  Ramsey  County  to  recover  damages  for 
the  breach  of  a  contract  of  affreightaont,  to  wit,  for  the  non> 
delivery  of  certain  goods  shipped  on  I  oard  of  the  defendant 
at  Henderson  for  transportation  to  Mankato.  It  is  claimed 
that  this  action,  based  upon  a  contract  of  this  character,  to- 
be  performed  upon  the  Minnesota  River,  and  brought  against 
the  boat  by  name,  under  our  statute  relating  to  proceedings- 
against  boats  and  vessels,  is  an  attempt  to  exercise  admiralty 
jurisdiction,  a  jurisdiction  conferred  upon  the  district  court» 
of  the  United  States  exclusively,  except  ''on  the  lakes  and 
navigable  waters  connecting  said  lakes."  That  the  breach  of 
a  contract  of  affreightment  to  be  performed  upon  navigable- 
waters  is  an  appropriate  subject  of  admiralty  jurisdiction 
can  hardly  be  questioned,  and  that  the  remedy  sought  in 
this  case  by  a  proceeding  against  the  steamboat  by  name  is, 
to  all  intents  and  purposes,  such  a  remedy  as  is  administered 
by  courts  of  admiralty,  and  can  only  be  administered  by  the 
district  courts  of  the  United  States  (except  on  the  lakes  and 
oonnecting  waters),  would  appear  to  be  settled  by  recent 
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when  done, .criminal,  and  punishes  such  action;  ....  4.  Every 
law  that  alters  the  legal  rules  of  evidenur,  .ml  rrrpives  less  or 
different  testimony  than  the  law  required  at  the  time  of  the 
commission  of  the  offense,  in  order  to  convict  the  offender." 

Speaking  for  myself  alone,  I  am  inclined  to  the  opinion 
that  it  would  not  be  difficult  to  deduce  the  latter  proposition 
from  the  first,  or  from  the  definitions  found  as  above  in  Fletcher 
V.  Peck  and  Watson  v.  Mercer, 

In  the  comparatively  recent  case  of  Cummings  v.  State  of 
Missouri,  4  Wall.  825,  Mr.  Justice  Field,  in  delivering  the 
majority  opinion,  says:  '^By  an  ex  post  fa^to  law  is  meant  one 
which  imposes  a  punishment  for  an  act  which  was  not  punish- 
able at  the  time  it  was  committed,  or  imposes  additional  pun- 
ishment to  that  then  prescribed,  or  changes  the  rule  of  evidence 
by  which  less  or  different  testimony  is  sufficient  to  convict 
than  was  required."  In  the  dissenting  opinion.  Ex  parte  Qar- 
landy  4  Id.  390,  which  stated  the  grounds  of  the  dissent  in 
CuTMriings  v.  State  of  Missourij  supra^  also,  Mr.  Justice  Miller, 
speaking  of  the  doctrine  announced  in  Colder  v.  BisU,  eupra^ 
says:  ''This  exposition  of  the  nature  of  ex  post  facto  law  ha» 
never  been  denied."  These  views  of  the  supreme  court  of  the 
United  States  upon  a  clause  of  the  federal  constitution,  part  of 
what  Chief  Justice  Marshall,  in  Fletcher  v.  Pecky  supraj  term& 
"a  bill  of  rights  for  the  people  of  each  state,"  are  of  course 
authoritative,  and  it  is  unnecessary  to  look  elsewhere  for  a 
construction. 

Prior  to  the  passage  of  our  statute  of  1866,  before  cited,  the 
law  required  marriages  in  fact  to  be  proved  by  direct  testimony 
to  warrant  a  conviction  for  polygamy.  By  this  statute  it  i» 
manifest  that  this  rule  of  evidence  was  changed  so  as  to  make 
"less  or  different  testimony  sufficient  to  convict  than  wa» 
required." 

So  far  as  past  offenses  and  indictments  found  before  the  act 
of  1866  took  effect  (as  is  the  case  here)  are  concerned,  the  act 
of  1866  must,  under  the  authorities  cited,  be  held  to  be  ex  post 
facto,  and  therefore  not  applicable  to  the  trial  of  this  indict- 
ment 

For  convenience,  without  following  the  order  of  the  trial,  it 
is  proper  here  to  advert  to  the  charge  of  the  court 

Among  other  things,  the  court  charged,  "that  the  alleged 
second  marriage  might  be  proven  by  circumstantial  evidence, 
«he  sufficiency  of  which  was  within  the  province  of  the  jury  to 
decide,  and  that  a  marriage  in  fact  need  not  be  proved  by 


July,  1867.]  State  v.  Johnson.  249 

direct  testimony,  but  that  they  must  be  fiatisfied  from  the  evi* 
dence  that  a  marriage  in  fact  had  taken  place;  that  the  jury 
must  find  from  the  evidence  that  the  defendant  had  actually 
married  Catherine  Flannegan  when  the  defendant  knew  at 
the  time  of  such  marriage  he  had  a  lawful  wife  living." 

It  is  quite  apparent  that  this  charge  proceeded  upon  the 
ground  that  the  statute  of  1866,  before  referred  to,  applied  to 
this  casa 

Holding,  as  we  have,  that  it  did  not  apply,  it  follows  that 
the  learned  judge  was  in  error,  and  that  direct  testimony  ta 
the  second  marriage  in  fact  was  indispensable  to  sustain  the 
prosecution. 

Catherine  Flannegan,  the  alleged  second  wife  of  the  prisoner,. 
was  put  upon  the  stand  by  the  state,  and  after  testifying  in 
substance  that  she  was  not  married  to  the  prisoner,  was  asked 
on  her  examination  in  chief  the  following  question:  ''Did  you 
ever  say  to  Mrs.  Ketchum,  while  she  was  stopping  in  your 
house  in  1865,  that  you  were  married  to  George  Johnson  in 
the  city  of  La  Crosse?" 

The  question  was  objected  to  by  the  counsel  for  the  accused,, 
^^as  being  hearsay,  and  as  improper  for  the  purpose  of  impeach* 
ing  the  witness  of  the  state."  The  objection  was  overruled,, 
and  the  witness  answered:  ''I  might  have  said  so.  I  supposed 
0O  long  as  I  resided  with  him  I  might  as  well  say  we  were 
married." 

There  was  no  attempt  to  show  by  any  other  evidence  that 
fhe  witness  had  made  the  statement  alluded  to  in  the  question 
in  more  positive  terms  than  she  admitted  in  her  answer. 

What  it  may  be  necessary  to  hold  as  to  the  right  of  a  party 
to  prove  that  a  witness,  whom  he  has  called  and  whose  testi- 
mony is  unfavorable  to  his  cause,  had  previously  stated  the^ 
facts  in  a  different  manner,  for  the  purpose  of  impeaching  his 
testimony,  we  are  not  now  called  upon  to  determine.  The^ 
question  in  this  case  was  addressed  to  the  witness  herself,  and 
no  attempt  was  made  to  impeach  her  by  showing  that  her 
answer  was  false.  The  time  to  make  this  objection,  if  at  all^ 
was  when  such  attempt  was  made.  In  Melhuish  v.  Collier,  15> 
Ad.  &  £.,  N.  S.,  878,  Patterson,  J.,  says:  '^I  think  the  learned 
judge  was  right  in  allowing  the  questions  which  were  put  to 
the  witness  herself,  though  he  could  not  have  permitted  her 
answer  to  be  contradicted,  if  she  had  remembered  her  former 
statements  and  given  evidence  of  them.  There  is  a  distinction 
between  asking  questions  of  a  witness  in  a  box,  as  to  state* 
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inents  he  may  have  formerly  made,  and  calling  other  witnesses 
to  say  in  contradiction  to  him  that  he  made  such  statements. 
....  Here,  at  all  events,  we  think  that  the  objection  to  the 
<)uestion  came  too  soon,  and  the  counsel  was  properly  allowed 
to  ask  the  witness  Tremlett  whether  she  had  not  made  differ- 
ent statements  before."  It  will  be  seen  by  examination  that 
the  inquiry  as  to  former  statements  made  by  the  witness 
Tremlett,  inconsistent  with  her  testimony,  was  addressed  to 
her  on  her  direct  examination  by  the  party  whose  witness  she 
was.  In  the  same  case,  Coleridge,  J.,  agrees  to  the  distinction 
drawn  by  Justice  Patterson;  and  Erie,  J.,  concurring,  proceeds 
to  say:  '^A  plaintiff's  witness  says,  in  effect,  that  the  plaintiff 
has  no  cause  of  action.  Then  he  is  asked  whether  he  has  not 
formerly  made  a  different  statement.  I  think  that  question  is 
proper,  and  not  inconsistent  with  the  rule  that  a  party  know- 
ing a  witness  to  be  infamous  ought  not  to  produce  him,  and 
must  not  be  allowed  to  take  the  chance  of  his  answers,  and 
then  bring  evidence  to  contradict  him." 

The  objection  that  this  question  calls  for  hearsay  evidence 
is  manifestly  untenable.  The  object  is  either  to  lead  the  wit- 
ness to  correct  her  testimony,  or  to  save  the  party  calling  her 
from  being  sacrificed  by  his  witness.  The  testimony  is  not 
substantive;  it  does  not  go  to  establish  the  issue  on  trial,  and 
should  not  be  received  for  that  purpose.  At  the  same  time,  it 
is  no  more  hearsay  in  an  objectionable  sense  than  it  would  be 
if  brought  out  on  a  cross-examination. 

Holding  as  we  do  that  no  evidence  was  competent  upon  the 
question  of  marriage  except  direct  evidence  of  a  marriage  in 
fact,  it  is  unnecessary  to  consider  the  particular  objections 
resting  upon  other  grounds  than  general  incompetency  which 
were  made  in  the  progress  of  the  trial  to  the  admissibility  of 
-different  items  of  indirect  testimony  introduced  to  prove  the 
«econd  marriage. 

The  general  rule  which  we  lay  down  prohibits  their  use  for 
that  purpose. 

We  believe  that  this  disposes  of  all  the  points  made  by  the 
counsel  for  the  plaintiff  in  error,  and  it  follows  that  for  divers 
reasons  the  judgment  below  must  be  reversed  and  a  new  trial 
awarded. 

McMillan,  J.  The  weight  of  authority  seems  to  determine 
that  positive  evidence  of  a  marriage  is  required  in  cases  of 
this  character,  although  I  am  unable  to  discover  any  ground 
for  this  position  in  the  case  of  Morris  v.  Miller^  4  Burr.  2057, 
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2059,  upon  which  the  authorities  rely  for  the  origin  of  the 
doctrine;  bnt  I  find  no  case  except  that  of  State  y.  Roswell^ 
6  Conn.  447,  which  directly  lays  down  the  position  that  evi* 
dence  of  admissions,  cohabitation,  etc.,  are  not  competent  to 
support  the  positive  evidence  of  the  marriage.  In  that  case, 
it  does  not  appear  that  there  was  any  positive  evidence  of 
the  marriage,  and  the  inference  is,  that  there  was  none;  and 
the  question  under  consideration  here  was  not  involved  in  the 
case,  and  the  force  of  the  decision  is  impaired  by  the  dissent  of 
two  members  of  the  court. 

The  authorities  all  agree  that  for  the  purpose  of  proving 
identity  such  evidence  is  admissible.  Conceding  that  positive 
evidence  of  the  marriage  is  required,  when  such  evidence  is 
produced  I  can  see  no  reason  why  it  may  not  be  corroborated 
and  strengthened  by  any  circumstances  legitimately  tending 
to  that  end.  Confession  and  cohabitation  would  be  competent 
evidence  alone  of  a  marriage  in  most  civil  actions;  it  is  com* 
petent  in  all,  but  not  suflScient  in  prosecutions  for  bigamy, 
actions  for  criminal  conversation,  and  other  cases  in  which  a 
marriage  \n  fact  must  be  proved.  But  in  this,  as  in  every 
other  case,  express  evidence  of  a  marriage  in  fact  may  be 
strengthened  and  supported  by  that  which  tends  to  prove  the 
same  fact,  or  from  which  in  other  actions  and  proceedings  the 
existence  of  the  fact  might  be  presumed:  Hayes  v.  People,  25 
N.  Y.  396.  See  also  Qahagan  v.  People,  1  Park.  Cr.  386. 
Upon  this  question,  therefore,  I  regret  to  dififer  with  my  breth- 
ren, but  I  concur  in  the  remaining  questions  considered  in  the 
opinion,  and  in  the  disposition  of  the  case. 

Neoativtno  Exception  in  Indictmekt. — An  indictment  nnderone  sec- 
tion of  a  statnte  need  not  negative  an  exception  contained  in  a  subsequent 
section  thereof:  State  v.  ShiJleU,  64  Am.  Dec.  190.  The  case  of  State  v.  Avery^ 
67  Id.  754y  appears  to  be  in  conflict  with  our  principal  one  upon  this  ques- 
tion. In  this  case,  the  court  hold  that  in  an  indictment  for  bigamy  under  a 
section  of  a  statute  which  recites  that  certain  acts  shall  amount  to  that 
ofifense,  "except  in  the  cases  mentioned  in  the  following  section/'  the  excep- 
tions contained  in  such  section  need  not  be  negatived. 

£x  Post  Facto  Law.  — A  law  is  ex  post  facto  which  alters  the  ndes  of 
«videncey  and  receives  less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense,  in  order  to  convict  the  offender: 
See  Hart  v.  Statet  88  Am.  Dec.  752,  and  note.  The  principal  case  is  cited, 
and  this  question  discussed,  in  State  v.  McDonald,  ^  Minn  136;  StaU  y. 
Ryan,  13  Id.  377-379. 

Impeachment  of  Witness  bt  Proof  or  Ck>NTRADioiOBT  Statements 
Hade  out  ot  Ck>uiiT:  See  AUm  ▼.  Harriaon,  73  Am.  Deo.  302;  md  cmm  ia 
oote;  Champ  ▼•  CfommonweaUh,  74  Id.  388,  and  note  398. 
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BiOA^rr,  What  CoNsmruTBa— Is  Statutort  Crimz. — The  second  mar- 
riage of  one  ^ho  had  a  former  husband  or  wife  living  was  not  an  oflfense  at 
common  law,  nor  was  it  made  so  in  England  nntil  in  1604,  when,  by  1  Jac.  I., 
c.  1 1,  it  was  made  a  felony  for  any  person  who,  having  a  former  husband  or 
wife  living,  shonld  marry  again,  unless  such  former  spouse  had  remained 
seven  years  beyond  seas;  or  had  remained  within  the  kingdom  but  away 
from  his  or  her  husband  or  wife  for  that  space  of  time,  the  latter  not  knowing 
the  other  to  be  alive  within  that  time;  or  those  who  had  been  divorced;  or 
those  who  when  married  were  within  the  age  of  consent^  or  whose  marriage 
had  been  declared  void.  The  later  legislation  in  England  upon  this  ques- 
tion will  be  found  in  statutes  9  Geo.  IV.,  c.  31,  sec.  22,  and  24  &  25  Vict., 
c.  100,  sec.  57.  These  statutes  provide,  in  substance,  that  if  any  person,  be- 
ing married,  shall  marry  any  other  person  during  the  life  of  the  former  hus- 
band or  wife,  whether  the  marriage  sliall  take  place  in  England  or  elsewhere, 
such  offender  shall  be  guilty  of  felony,  and  that  the  offense  shall  be  tried  in 
the  county  where  the  offender  is  apprehended  or  is  in  custody.  It  is  then 
provided  that  the  act  shall  not  apply  to  any  person  marrying  again  whoi» 
husband  or  wife  shall  have  been  continually  absent  for  seven  years  then  last 
past,  and  shall  not  have  been  known  to  have  been  living  within  that  time; 
or  to  any  person  who  at  the  time  of  such  second  marriage  shall  have  been 
divorced  from  the  bonds  of  the  first  marriage;  or  to  any  person  whose  former 
marriage  shall  have  been  declared  void  by  the  sentence  of  a  court  of  compe- 
tent jurisdiction:  Bishop's  Stat.  Crimes,  sees.  579-581.  In  all  of  the  states  of 
the  American  Union,  statutes  very  similar  to  the  later  English  enactments 
have  been  adopted;  and  while  they  vary  somewhat^  it  ia  not  ntfoessary  here 
to  point  out  their  minor  differences.  In  Maryland  the  provisions  of  1  Jac.  L, 
c.  11,  were  early  adopted:  United  States  v.  Jennegen^  4  Cranch  G.  G.  118^ 
and  with  very  slight  modificatioiui  still  continues  to  prevail:  Barber  t.  State^. 
50  Md.  161. 

Cohxibiiathn  aJUr  Seccmd  Jliarriage  Constitutes  Offense,  The  offense  of 
bigamy  is  committed  by  the  second  marriage;  after  that  time  the  offense  ia 
complete;  but  under  some  of  the  statutes,  as  in  Minnesota^  as  appears  from 
the  principal  case,  the  crime  is  committed  by  cohabitation  under  a  bigamoua 
marriage  as  well  as  by  the  marriage  itself,  whether  the  marriage  takes  place 
within  the  state  or  without.  This  is  so  in  Iowa:  State  T.  Sloan,  55  Iowa,  217; 
State  V.  HugJiea,  58  Id.  165;  and  Massachusetts:  Commonwealth  v.  Bradley,  2 
Gush.  554.  In  Vermont  it  must  be  made  to  appear  that  the  second  marriage 
was  unlawful  in  the  state  where  celebrated,  in  order  to  make  oohabitatioD 
under  it  punishable  there:  State  v.  Palmer,  18  Vt.  570.  In  Tennessee  and 
Alabama  continued  cohabitation  under  a  bigamoua  second  marriage  is  a  sep- 
arate offense:  Beggs  v.  State,  55  Ala.  108;  Finney  v.  State,  3  Head,  544. 

But  cohabitation  is  not  necessary  to  constitute  the  offense  of  bigamy;  tha 
parties  may  immediately  separate  after  the  second  marriage  has  been  con- 
summated, and  they  will  then  be  guilty  of  bigamy:  Oise  v.  ComnumuxdUh,  81 
Pa.  St.  42S;  Beggs  v.  Stale,  55  Ala.  108. 

Where  Second  Marriage  is  Void,  — In  Michigan,  the  defense  to  an  indict- 
ment for  bigamy  was  made  that  the  second  marriage  was  void  under  a  stat- 
ute for  other  reasons  than  that  it  was  bigamous.  In  denying  the  validity  of 
such  a  defense,  the  court  say  that  all  bigamous  marriages  are  void;  that  it  is 
the  entering  into  the  void  marriage  while  a  prior  valid  marriage  exists  that 
constitutes  the  gist  of  the  offense;  that  it  cannot  help  matter*  that  there  aie 
two  elemeiits  of  illegality  in  the  case  instead  of  one;  and  that  it  ia  no  valid 
leason  for  relieving  a  person  from  the  conse^^uenoas  of  violating  one  statote 
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that  the  act  of  doing  ao  violated  another:  People  ▼.  Bromm,  34  IGeh.  339. 
Bat  in  Afkaniwii,  where  a  man  had  been  married  three  tiniai»  and  prior  to 
hia  indictment  his  first  wife  died,  the  court  held  that  as  the  second  marriage 
was  bigamoos  and  void,  it  was  not  saflScient  foundation  to  support  a  prose- 
cution for  bigamy  against  the  defendant  in  entering  upon  the  third  marriage: 
Rallrook  v.  State,  34  Ark.  611. 

Where  First  Marriage  %oa$  between  Tr\fants.  —  In  Ohio,  marriages  by  persons 
under  age  are  invalid  unless  confirmed  by  cohabitation  after  arriving  at  law- 
ful age,  and  that  such  a  marriage  not  thus  confirmed  does  not  subject  a  party 
to  it  to  paoishment  for  bigamy  for  contracting  a  subaequent  marriage  while 
the  first  husband  or  wife  is  living:  SliqfJier  v.  SUUe,  20  Ohio,  1.  In  Arkansas, 
evidence  that  the  first  marriage  was  contracted  within  the  age  of  consent  is 
no  defense,  unless  it  is  shown  that  the  same  had  been  annulled  by  a  court  of 
competent  jurisdiction:  Walls  v.  State,  32  Ark.  665.  In  Alabama,  a  marriage 
contracted  by  an  infant  under  the  ago  of  consent  is  not  absolutely  void,  but 
voidable  only,  and  until  disaffirmed,  is  a  marriage  in  fact,  and  sufficient  to 
enpport  a  prosecution  for  bigamy  in  contracting  a  subsequent  marriage:  Beggs 
V.  Stnt^,  55  Ala.  lOS;  Cooley  v.  State,  55  Id.  162.  These  difibrent  construc- 
tions are  due  to  differences  in  the  statutes. 

Belie/ that  First  Ihishawl  or  Wife  teas  Dead  or  Divorced,  —  In  a  prosecution 
in  Indiana  for  bigamy,  it  is  proper  to  charge  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  had  been  informed  that  his  wife  had  been 
•divorced,  and  that  he  had  used  due  care  and  made  due  inquiry  to  ascertain 
the  truth,  and  hai,  considering  all  the  circumstances,  reason  to  believe,  and 
did  believe,  at  the  time  of  his  second  marriage,  that  his  former  wife  had  been 
divorced  from  him,  then  that  they  should  acquit  him:  Squire  v.  SUUe,  46  Ind. 
459.  But  this  x>osition  has  not  been  generally  adopted.  In  New  York  the 
court  refused  to  allow  a  defendant  to  prove  that  a  justice  of  the  peace  had 
told  him,  and  that  he  believed,  that  an  agreement  which  he  and  his  wife 
signed  effected  a  divorce  between  them:  People  v.  Weed,  29  Hun,  629.  The 
courts  of  Minnesota  hold  a  similar  doctrine:  State  v.  Amiitigton,  25  Minn.  29. 
So  in  Kentucky,  the  court  say  that  in  bigamy  the  felonious  intent  is  not  an 
element  in  the  crime  which  may  be  rebutted  by  evidence,  and  that  a  person 
may  be  guilty  of  the  crime  who  in  good  faith  believed  that  he  or  she  had 
been  lawfully  divorced:  Davis  v.  Commontoealth,  13  Bush,  318.  In  Texas,  a 
mistake  of  fact,  by  defendant,  as  to  the  death  of  his  first  wife  before  his 
second  marriage,  if  such  mistake  did  not  arise  from  the  want  of  proper  care, 
will  excuse  his  second  marriage  committed  under  such  mistake:  Watson  ▼. 
State,  13  Tex.  App.  76.  The  law  in  Alabama  is  stricter.  In  that  state  a  be- 
lief founded  upon  report  and  rumor  that  the  first  husband  or  wife  is  dead 
will  not  excuse  a  second  marriage,  where  it  afterwards  transpires  that  the 
first  husband  or  wife  is  alive.  Upon  this  question  the  court  say:  "The 
legality  of  a  second  marriage  can  but  in  the  single  instance  expressed  in  the 
statute  depend  upon  the  ignorance  of  the  party  as  to  the  life  or  death  of  an 
absent  husband  or  wife;  and  that  is  a  continuous  absence  for  five  years  im- 
mediately preceding  the  second  marriage.  It  was  not  intended  in  a  matter 
of  BO  much  importance  that  parties  should  act  upon  mere  absence  nor  upon 
any  belief  of  death  not  superinduced  by  higher  evidence  than  mere  rumor. 
And  though  there  may  be  a  continuous  absence  for  five  years,  that  of  itself 
will  not  excuse  a  second  marriage,  if  it  be  known  to  the  party  that  the  ab- 
sent husband  or  wife  is  living.  There  must  be  the  continuous  absence  con- 
nected with  a  want  of  knowledge  that  the  absent  party  is  in  life.  Whoever 
dnarries  a  second  time  having  a  former  husband  or  wife  living,  aWnt  for  a 
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less  period  than  five  years,  violates  the  statute,  and  is  subject  to  ponishment. 
Belief  honestly  entertained,  founded  on  mere  report  or  rumor,  will  not  ex« 
cuse":  JoMS  V.  State,  G7  Ala.  8C;  Dot9(m  v.  Stale,  62  Id.  141.  This  is  th& 
law  of  Massachusetts;  the  absence  must  continue  for  the  full  statutory  period 
of  seven  years,  and  an  erroneous  but  honest  belief  of  death  will  not  excuse  a 
second  marriage  within  that  time:  CornmonweaUh  v.  Marsli,  7  Met.  472.  But 
where  the  defendant  has  shown  that  he  has  lived  separate  and  apart  from 
his  wife  for  seven  years,  it  is  incumbent  on  the  prosecution  to  show  that  h» 
knew  that  she  was  alive  within  that  time:  Barber  v.  Stattj  50  Md.  1G2. 

OuiUy  Party  to  Divorce  mtut  nU  Marry  again,  —  For  the  purpose  of  en- 
forcing the  statutory  provision  prohibiting  one  who  has  been  divorced  on 
ftccount  of  his  misconduct  from  marrying  again  during  the  life  of  the  com> 
plainant,  and  under  the  statute  making  it  bigamy  for  a  person  liaving  a  hus- 
band or  wife  living  to  marry  again,  a  person  who  has  been  divorced  because 
of  misconduct  is  regarded  aa  having  a  "husband  or  wife  living  "  so  long  a» 
the  complainant  lives,  and  his  marriage  before  that  time  is  bigamy:  People  v. 
Faber,  92  N.  Y.  146;  CommonweaUh  v.  Bkhardaon,  126  Mass.  34. 

Proof  of  Marriage.  — The  subject  of  proof  or  evidence  of  marriage  io 
criminal  cases  is  treated  of  in  note  to  Cameron  v.  Staie,  48  Am.  Dec.  115» 
and  here  we  will  only  touch  upon  the  subject  as  specially  applicable  to  prose- 
cutions for  plural  marriages.  In  such  cases,  it  is  unquestionably  true  that 
an  actual  marriage  in  fact  must  be  proved,  and  that  marriage  will  not  be 
presumed  as  in  civil  cases.  The  only  question  upon  which  the  cases  are  in 
conflict  is  as  to  the  character  or  amount  of  evidence  necessary  or  admissible 
to  prove  this  actual  marriage  in  fact.  It  however  seems  to  be  generally  ad- 
mitted that  the  former  marriage  must  be  shown  to  have  been  valid  and  law- 
ful by  the  laws  of  the  country  or  state  where  it  was  performed:  Parker  v. 
State,  77  Ala.  47;  UnUed  States  v.  Jennegen,  4  Cranch  G.  G.  120;  People  v. 
Lambert,  5  Mich.  349;  S.  G.,  72  Am.  Dec  49;  Oneale  v.  Commonwealth,  17 
Gratt.  582;  King  v.  State,  40  Ga.  244;  Weinberg  v.  State,  25  Wis.  370;  Bird 
V.  Commonwealtli,  21  Gratt.  800;  Commonwealth  v.  Henmng,  10  Phila.  209. 
Bat  it  need  not  be  stated  in  the  indictment  that  the  marriage  was  valid  by 
the  foreign  law;  the  statement  that  it  was  a  marriage  implies  a  lawful  mar- 
riage: State  V.  Hughes,  58  Iowa,  105. 

Crenerally  speaking,  marriage  in  prosecutions  of  this  character  is  proved  like 
such  fact  in  other  criminal  cases,  and  the  regular  official  record  is  of  course 
the  most  perfect  and  satisfactory.  Or  it  may  be  proved  by  persons  who  were 
present  at  the  ceremony,  or  by  the  license  with  the  return  thereon  filed  in 
the  proper  office:  Afiller  v.  People,  2  Scam.  233;  State  v.  Kean,  10  N.  H.  347; 
8.  G.,  34  Am.  Dec.  162;  King  v.  State,  40  Ga.  244;  Bird  v.  CommomoeaU/i,  21 
Gratt.  800;  Squire  v.  State,  46  Ind.  459;  State  v.  Williame,  20  Iowa,  98. 

Dedarationa,  Confeetnons,  and  Admissions  qf  D^fendaivt,  — Much  discussion 
has  been  had  as  to  whether  the  confessions,  declarations,  or  admissions  of  the 
defendant  were  admissible  for  the  purpose  of  establishing  the  fact  of  marriage, 
and  it  may  now  be  considered  as  settled  that  evidence  of  such  facts  is  admis- 
sible; and  when  it  is  of  a  character  to  satisfy  the  jury  of  the  fact  of  marriage, 
it  is  sufficient.  Glear  and  deliberate  admissions  or  confessions  of  defendant 
that  he  waa  married  may  dispense  with  other  or  record  evidence  of  that  fact 
Gonfeasiona  of  a  prior  marriage  are  only  evidence  of  the  fact;  these  confes- 
aiona  and  acknowledgments  derive  their  force  from  the  time,  manner,  and 
cironmatancaa  surrounding  them;  and  when  connected  with  theae,  they  may 
azhibit  the  most  oondnaive  or  the  weakest  testimony  which  can  be  offered  of 
the  fact.    It  ia  for  intelligent  jnrora,  aided  by  ezperienoed  oonrta,  to  weigh 
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and  diacriminate  their  relative  forces.  In  receiving  snch  evidence  of  marriage, 
it  should  be  borne  in  mind  that  an  actual  marriage  in  fact  must  be  shown. 
When  the  declarations  of  the  accused,  and  the  fact  that  he  has  recognized 
and  cohabited  with  the  woman  alleged  to  be  his  wife,  are  alone  relied  upon, 
the  jury  should  still  be  told  that  this  is  only  evidence  tending  to  prove  an 
actual  marriage,  and  that  it  is  for  them  to  decide  whether  the  facts  proven 
are  sufficient  to  warrant  them  in  finding  that  the  accused  was  in  fact  married 
to  the  alleged  wife,  and  unless  they  so  believe,  they  should  acquit  though 
they  may  believe  that  he  has  recognized  and  cohabited  with  her  as  his  wife: 
Langtry  v.  SUUe,  30  Ala.  536;  Finney  v.  State,  3  Head,  544;  Commonwealth  v. 
Wentz,  1  Ashm.  272;  HanCa  Case,  11  Me.  391;  Squire  v.  StaU,  46  Ind.  459; 
WHSams  v.  State,  54  Ala.  131;  dmnumweaUh  v.  ffenning,  10  Phila.  209;  Hal- 
broot  ▼.  State,  34  Ark.  511;  Parker  v.  State,  77  Ala.  47;  Commonwealth  v. 
Jaekaon,  11  Bush,  679;  MUea  v.  United  States,  103  U.  8.  304. 

The  admissions  of  defendant  of  a  former  marriage,  coupled  with  cohabita- 
tion and  repute,  are  evidence  tending  to  prove  an  actual  marriage,  upon  which 
a  Jury  may  convict:  Stately.  Hughes,  35  Kan.  626;  State  v.  JBritton,  4  McCord, 
256;  Oneale  v.  Commonwealth,  17  Gratt.  583;  Williams  v.  State,  44  Ala.  24; 
Seoffffins  ▼.  State^  32  Ark.  205.  In  order  to  prove  a  former  marriage  in  Eng- 
land, a  witness  may  testify  to  the  general  repute  there  at  a  time  anterior  to 
his  acquaintance  with  the  defendant:  Commanwealthy.  Johnson,  10  Allen,  196; 
and  express  evidence  of  a  marriage  in  fact  may  be  strengthened  and  sup- 
ported by  that  which  tends  to  prove  the  same  fact,  such  as  the  way  in  which 
a  man  and  woman  lived  after  the  time  when  they  were  charged  to  have  been 
married:  Hayes  v.  People,  25  N.  Y.  390.  So  in  Missouri,  it  is  competent 
evidence  to  prove  a  man's  first  marriage  that  he  and  the  woman  lived  to- 
gether, and  held  themselves  out  to  the  world  as  man  and  wife  for  years;  that 
they  had  a  family  of  children  living  with  them  as  their  children;  that  she 
had  signed  and  acknowledged  deeds  as  his  wife,  and  that  after  the  bigamous 
marriage  she  had  sued  for  a  divorce;  that  he  had  answered,  and  that  the 
divorce  had  been  granted:  State  v.  Oonee,  79  Mo.  600.  But  mere  cohabita- 
tion is  not  sufficient  proof  of  marriage:  Case  v.  Case,  17  Gal.  598;  People  v. 
Lambert,  5  Mich.  349;  S.  C,  72  Am.  Dec.  49;  Bird  v.  Commonwealth,  21 
Gratt.  800;  Brown  v.  State,  52  Ala.  338. 

Clergyman — Need  He  be  Duly  Authorized? — In  Hayes  v.  People,  25  N.  Y. 
300,  it  was  held  to  be  inmiaterial  that  the  parson  who  performed  the  marriage 
was  not  a  regularly  authorized  minister,  but  was  confederating  with  the  de- 
fendant to  deceive  the  woman.  The  statute  in  Kentucky  so  lays  down  the 
law:  Robinson  v.  CommonvjeaWi,  6  Bush,  309.  If  the  person  who  performed 
the  ceremony  was  reputed  to  be  and  acted  as  a  minister,  this  is  sufficient 
prima  fade:  State  v.  Abbey,  29  Vt  60;  S.  C,  67  Am.  Dec.  754.  In  State  v. 
Bray,  13  Ired.  289,  it  is  said  that  where  a  marriage  is  said  to  have  been 
performed  by  a  minister,  the  extent  of  his  authority  should  appear;  and  in 
Stale  V.  Hodgskins,  19  Me.  155,  S.  C,  36  Am.  Dec.  742,  it  is  said  that  it  is 
not  sufficient  evidence  of  marriage  in  a  criminal  prosecution  to  show  that  a 
ceremony  was  performed,  without  showing  that  the  person  by  whom  it  was 
performed  was  clothed  with  the  requisite  authority  for  that  purpose. 

Wife  as  Witness.  —  As  long  as  the  first  marriage  is  denied  and  disputed,  the 
second  wife  is  an  incompetent  witness  for  the  prosecution.    Where  it  has  by 
other  evidence  been  duly  established  to  the  satisfaction  of  the  court,  she  may 
^  be  admitted  to  prove  her  marriage  with  him:  Afilesr,  United  Stales,  103  U.  S. 

ZOi;  Fiimcy  ▼.  State,  3  Head,  544;  StaU  v.  McDaM,  15  La.  Ann.  403;  State 
V.  Patterson,  2  Ired.  346:  S.  C.  38  Am.  Dec  699.    Bat  the  first  and  true 
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wife  is  not  a  competent  witness  for  the  state:  WUHams  v.  StaCe^  44  Ala.  24; 
WiUon  V.  Hill,  13  N.  J.  Eq.  147.  In  Iowa»  the  rule  is  different*  under  a  stat- 
utory construction.  The  code  giving  the  wife  the  right  to  testify  against  her 
husband  for  a  crime  committed  by  him  against  her  was  held  to  extend  to 
bigamy:  State  v,  Sloan,  65  Iowa,  217. 

Statute  qf  LimUations,  when  Bars  Prosecution  for  Bigamy.  — The  offense  of 
bigamy  is  committed  and  the  act  completed  when  the  second  marriage  is  con- 
summated, and  the  statute  runs  from  that  time.  Unless  the  indictment  is 
found  within  the  statutory  limitation  of  that  time,  the  prosecution  is  barred: 
Q\m  v.  Commonwealth,  81  Pa.  St  428;  Beggs  v.  Stale,  55  Ala.  108;  Scoggina  ▼. 
Stale,  22  Ark.  205.  In  those  states,  however,  where  the  offense  consists  as 
much  in  the  continued  cohabitation  as  in  the  second  marriage,  the  prosecution 
is  not  barred  until  the  limited  period  after  cohabitation  has  ceased:  Stale  ▼. 
Sloaji,  55  Iowa,  217. 

First  Wife  must  be  Shown  to  have  been  Alive  at  Time  cf  Second  Marriage^ 
Presumption  qf  Continuance  o/L\fe,  — It  is  indispensable  to  conviction  of  big- 
ajhy  that  the  first  husband  or  wife  bo  shown  to  have  been  alive  at  the  time  of 
the  second  marriage,  and  this  must  be  shown  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt.  Where  there  is  no  direct  evidence  that  the  first 
husband  or  wife  was  alive  at  the  time  of  the  second  marriage,  there  are  cir- 
cumstances under  whicli  the  jury  will  be  justified  in  presuming  such  to  have 
been  the  case.  In  Goi'man  v.  State,  23  Tex.  646,  defendant's  first  wife  waa 
shown  to  have  been  alive  six  months  previous  to  the  second  marriage,  and 
the  court  held  that  it  was  permissible  for  the  jury,  under  the  circumstances, 
to  presume  that  she  was  alive  at  the  time.  While  defendant's  presump- 
tions of  innocence  might  have  offset  the  presumption  of  continued  life,  certain 
admissions  which  he  had  made  robbed  him  of  its  benefit.  In  Parker  v.  Stale, 
77  Ala.  47,  the  court  say  that  where  the  prosecution  has  shown  the  former 
wife  to  have  been  alive  at  a  specified  time  before  the  second  marriage,  a  pre- 
sumption arises  in  favor  of  the  continuance  of  life,  and  that  it  is  then  incum- 
bent on  the  defendant  to  prove  her  death  or  continued  absence  for  the  five 
years  provided  by  the  statute,  and  that  in  such  a  case  no  confiicting  presump- 
tion of  innocence  arises.  In  Commonwealth  v.  McOrath,  140  Mass.  296,  it  is 
said  that  "the  question  whether  a  person  is  alive  at  a  certain  time,  whether 
a  day  or  a  month  or  a  year,  or  any  period  less  than  seven  years  after  direct 
evidence  that  he  was  living,  is  for  the  jury,  to  be  determined  by  the  general 
presumption  or  probability  of  the  continuance  of  life,  modified  by  the  circum- 
stances of  the  particular  case."  That  the  jury  were  to  judge  of  the  strength 
of  the  presumption  of  the  innocence  of  the  defendant  as  well  as  of  the  contin- 
uance of  the  life  of  his  former  wife,  in  view  of  all  the  circumstances  affecting 
them,  and  that  if  the  presumption  of  innocencf^  was  not  as  strong  as  the  pre- 
sumption of  continued  life,  they  were  to  find  accordingly,  or  vice  versa.  Where 
it  was  shown  that  after  defendant's  second  marriage  his  first  wife  secured  a 
divorce  from  him,  and  that  she  was  awarded  the  custody  of  their  minor  child, 
this  was  held  sufficient  frima  facie  to  prove  that  she  was  alive  at  the  time  of 
his  second  marriage:  Stale  v.  Asftley,  37  Ark.  403.  In  Squire  v.  Stale,  46  Ind. 
459,  and  in  People  v.  Feilen,  58  Cal.  218,  where  there  was  no  direct  evidence 
that  the  wife  was  alive  at  the  date  of  the  second  marriage,  and  the  evidence 
showed  only  that  she  was  alive  about  two  years  before  that  time,  this  ques- 
tion was  discussed  at  considerable  length,  and  the  courts  concluded  that  the 
presumption  of  innocence  to  which  defendant  was  entitled  neutralized  the 
presumption  of  the  continuance  of  life,  and  that  there  was  a  failure  of  vwu 
denoe. 
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Indietmeni,  —  As  in  other  cases,  an  indictment  for  bigamy  is  generally  held 
to  be  good  if  it  follows  the  statute  creating  or  defining  the  offense.  In  In- 
•diana,  an  indictment  for  bigamy  need  not  aver  the  time  and  place  of  the  first 
marriage,  the  person  by  whom  it  was  solemnized,  or  the  maiden  name  of  the 
first  wife:  JJutchhu  t.  StaU,  28  Ind.  34.  That  it  is  not  necessary  to  state 
the  jdace  where  the  defendant  was  first  married  was  held  in  People  v.  Oiesea^ 
<61  Cal.  53;  State  v.  Bra^,  13  Ired.  289.  In  Kansas,  neither  the  time  nor 
2>lacc  of  the  first  marriage  need  be  set  forth:  State  v.  IlugJies,  35  Ran.  G26. 
In  Iowa,  the  date  of  the  first  marriage  need  not  l)0  stated:  State  v.  Hughee^ 
<5S  Iowa,  1G5;  and  so  in  Massachusetts:  CommonweaUh  v.  McGrcUh,  140  Mass. 
^296;  and  in  Texas,  the  name  of  the  first  spouse  may  be  omitted:  Wataon  v. 
^tate,  13  Tex.  App.  7G.  The  contrary  is  held  in  Vermont.  Chief  Justice 
Redfield  says  that  the  first  marriage  is  a  traversable  fact,  and  as  such,  under 
the  uniform  rule  applicable  to  indictments,  must  be  distinctly  alleged  with 
time  and  place:  State  v.  Le  Bore,  26  Vt.  765.  This  ruling  is  distinctly 
^optcd  in  Kentucky:  Davis  v.  Commortwealth,  13  Bush,  318. 

Venue  in  ProKCUtions  for  Bigamy,  —  The  crime  of  bigamy  consists  in  con- 
tracting the  second  marriage,  the  party  having  a  previous  husband  or  wife 
living.  The  oflfense  is  completed  by  such  marriage,  and  the  place  where 
the  marriage  occurs  is  the  place  where  the  crime  is  committed  within  the 
meaning  of  the  criminal  law.  Consequently  the  venue  in  the  indictment 
is  laid  at  the  place  where  the  second  marriage  took  place,  and  this  is  the 
place  where  the  prisoner  must  be  tried:  Finney  v.  State,  3  Head,  544;  WU- 
Hams  v.  State,  44  Ala.  24;  Beggs  v.  State,  55  Id.  108;  WalU  v.  StaU,  32  Ark. 
.565;  State  v.  Bamett,  83  N.  C.  615;  StaU  v.  FUtgeraid,  75  Mo.  571;  State  v. 
JlwjheH,  58  Iowa,  165.  In  such  of  the  states  as  make  cohabitation  under  a 
i>iganious  marriage  amount  to  the  crime,  the  venue  may  generally  be  laid 
Ami  the  prisoner  tried  in  the  county  where  the  accused  is  in  custody  or  has 
lK*en  apprehended:  Stale  v.  Sweetair,  53  Me.  438;  Collina  v.  People,  1  Hun, 
<>10;  State  v.  Fiitgerald,'75  Mo.  571.  As  was  said  in  the  principal  case,  if 
iioth  marriages  occurred  without  the  state,  and  the  law  does  not  provide  for 
pnnishing  cohabitation  under  a  bigamous  marriage,  the  offense  committed  u 
not  an  offense  against  the  laws  of  the  state,  and  the  prisoner  cannot  be  eon* 
▼ietad  of  bigamy:  People  v.  MMetp  2  Park.  Cr.  195. 
AM.  Dec.  Vol.  XCm—17 
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Balis  bt  Exbootob  or  Administrator  are  Void  nr  VLadm  without 
Ordkr  of  Court,  or  in  any  manner  not  aathorized  by  law;  and  prop- 
erty  bo  sold  may  be  recovered  by  the  diBtribntees  or  legatees  £rom  the- 
partiea  holding  it  under  the  sale. 

Warrantt  of  Title  is  not  Implied  in  Sales  bt  Executors,  Adionis- 
TRATOBS,  OR  TRUSTEfii;  the  maxim  cavecU  emptor  applies  both  in  regard 
to  title  and  to  sonndness  or  quality. 

Want  of  Title  cannot  be  Set  up  against  Patment  of  Purchase-monet 
by  a  vendee  of  real  property  who  has  protected  himself  by  covenants  of 
warranty,  unless  he  shows  a  previous  eviction,  or  in  cases  where  there- 
has  been  fraud;  and  this  rule  applies  to  personal  as  well  as  real  prop- 
erty. 

Purchaser  of  Personal  Property  from  Executor  or  Administrator, 
at  a  sale  under  a  void  order  of  the  probate  court,  may,  as  a  defense- 
against  the  payment  of  the  purchase-money,  show  a  previous  eviction^ 
or  a  return  or  offer  to  return  the  property  within  a  reasonable  time  after 
discovering  the  defect  in  the  title,  thereby  rescinding  the  contract  of 
sale. 

Purchaser  with  Warranty  ELEcrnNo  to  kE^iciNii  Sale  for  Some  De- 
fect in  Title  or  Qualitt  must  forthwith  return  or  tender  back  th» 
subject-matter  of  the  sale,  or  give  notice  to  the  seller  to  take  it  back;, 
and  if  instead  he  keeps  the  property  an  unreasonable  time,  or  uses  it 
and  exercises  the  dominion  of  an  owner,  he  cannot  treat  the  sale  as  void. 

Ck)^TRAer  cannot  be  Rescinded  in  Toto  by  One  Party  unless  Bots 
CAN  BE  Placed  in  the  identical  situation  which  they  occupied  at  tho 
time  of  the  contract. 

Purchaser  Who  Becomes  Unable  to  Return  Property  before  Hb 
Discovers  Defect  of  Title  of  the  vendor  is  remediless  unless  he  ha» 
protected  himself  by  covenants  of  warranty;  and  this  rule  applies  to 
sales  by  executors  and  adaiiuistrators. 
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Febson  Who  Dr rives  Title  tukouch  or  under  Judicial  Proceediso 
ifl  chargeable  with  notice  of  wliatever  appears  iu  the  record. 

PtTBCHASER    OF    SLAVES    AT    SaLE   UNDER  VOID  OrDER   OF  PrOBATB  CoURT 

cannot  plead  as  an  excuse  for  failure  to  rescind,  by  returning  or  offering 
to  return  the  slaves,  the  fact  that  he  did  not  discover  the  defect  of  title 
until  after  emancipation  of  the  slaves,  and  that  he  could  not  then  retura 
them. 

Debt.    The  opinion  states  the  facts. 

Safe,  PhelaUy  and  Dowd,  for  the  plaintiffs  in  error. 

Davis,  HaughtoUy  and  GhoUon,  for  the  defendants  in  error. 

By  Court,  Ellett,  J.  The  defendants  in  error  brought 
an  dction  of  debt  against  the  plaintiffs  in  error,  in  March, 
1866,  founded  on  a  bill  single,  dated  December  16,  1859,  for 
$3,890.50,  payable  twelve  months  after  date. 

The  defendants  pleaded  two  pleas:  1.  As  to  $1,300,  parcel 
of  the  sum  demanded,  payment  before  suit  brought;  and 
2.  As  to  the  residue  of  the  sum  demanded,  that  part  of  the 
consideration  of  said  bill  single  was  the  purchase  of  certain 
slaves  of  the  estate  of  Brandon  for  the  price  of  $2,670,  sold  by 
the  plaintiffs  below,  as  executors  as  aforesaid,  on  the  12th  of 
December,  1859,  under  a  supposed  order  of  sale  made  by  the 
probate  court  of  Monroe  County  at  November  term,  1859,  for 
the  purpose  of  an  equal  division  of  such  slaves  among  the  par- 
tics  interested  therein;  that  a  number  of  the  legatees  of  said 
testator  interested  in  said  slaves  were  not  summoned  or  law- 
fully notified  of  said  proceedings,  and  did  not  appear  thereto, 
wherefore  the  order  of  sale  and  the  sale  itself  were  void, 
and  did  not  divest  the  title  of  the  estate  of  Brandon  to  tlio 
slaves;  that  the  slaves  have  become  emancipated  by  the  net 
of  the  government  of  the  United  States,  and  are  free  persons, 
and  as  such  beyond  the  power  of  defendants  to  return  or  offer 
to  return  the  same  to  the  plaintiffs;  that  the  defendants  did 
not  discover  the  defect  of  title  until  after  the  emancipation  of 
the  slaves,  and  during  the  term  at  which  the  plea  was  filed, 
and  so  they  say  that  the  consideration  of  said  bill  single  has 
failed  as  to  tlie  said  sum  of  $2,670. 

To  this  plea  of  failure  of  consideration,  the  plaintiffs  below 
demurred,  and  the  court  sustained  the  demurrer,  and  this  is 
the  only  error  complained  of. 

The  grounds  relied  on  as  causes  of  demurrer  to  the  plea  are 
mainly  that  the  defendants  do  not  allege  or  show  any  eviction 
or  disturbance  of  their  possession  by  superior  title;  that  they 
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did  not  return  or  offer  to  return  the  slaves  in  a  reasonable 
time;  that  the  excuse  set  out  for  not  returning  the  slaves  is 
insuQicient;  and  that  the  defendants  did  not  offer  to  pay  for 
the  use  and  services  of  the  slaves  while  in  their  possession 
from  the  time  and  sale  in  December,  1859,  to  their  emancipa- 
tion. 

It  has  been  settled  by  repeated  decisions  of  this  court,  that 
a  sale  of  slaves,  by  an  administrator  or  executor,  at  private 
sale,  or  in  any  manner  not  authorized  by  law,  was  void,  and 
that  the  slaves  might  be  recovered  by  the  distributees  or  lega- 
tees, from  the  persons  holding  under  such  sales:  Cable  v. 
Martin,  1  How.  556;  Bains  v.  McOee,  1  Smedes  &  M.  i208; 
Worten  v.  Howard,  2  Id.  527  [41  Am.  Dec.  607];  JTu/Z  v. 
Clark,  14  Id.  187.  These  were  all  cases  of  suit,  at  law  or  in 
equity,  by  the  distributees  or  legatees,  to  recover  the  property 
wrongfully  sold.  The  first  case  we  find  in  which  the  question 
was  made  as  to  the  validity  of  a  sale  of  personal  property, 
where  the  objection  was  made  by  the  purchaser,  that  the  order 
of  sale  of  the  property  for  the  purpose  of  equal  division  among 
the  heirs  was  given  by  the  court,  without  all  the  parties  inter- 
ested having  been  summoned,  as  required  by  the  statute,  is 
that  of  Joslin  v.  Caughlin,  26  Miss.  134.  In  that  case  the 
purchaser  of  the  property  at  the  sale  set  up  these  facts  as  a 
defense  against  the  collection  of  the  purchase-money,  and  the 
court  said  that  the  decree  being  void  for  want  of  notice  to  the 
parties,  no  title  passed  by  the  sale,  and  hence  the  considera- 
tion of  the  note  had  entirely  failed.  It  is  evident  that  the 
attention  of  the  court  was  confined  to  the  question  of  the  in- 
validity of  the  order  of  sale,  and  was  not  directed  very 
strongly  to  the  effect  which  such  naked  invalidity,  standing 
alone,  was  entitled  to  have  upon  the  rights  of  the  parties.  Ac- 
cordingly, when  the  same  case  came  again  before  the  court  in 
the  following  year  on  a  replication  stating  that  the  purchaser 
still  retained  the  quiet  possession  of  the  slave,  it  was  promptly 
decided  that,  without  having  made  an  offer  to  return  the  slave 
to  the  plaintiff,  the  defendants  could  not  resist  tlie  payment  of 
the  note,  notwithstanding  the  invalidity  of  the  order  of  sale: 
Joslin  V.  Caughlin,  27  Miss.  852.  The  case  having  been  again' 
sent  back,  the  defendants  rejoined  to  the  replication,  that  the 
slave  died  before  the  suit  was  commenced;  and  the  sufficiency 
of  this  rejoinder  being  brouglit  before  this  court,  it  was  held 
to  be  too  vague  and  uncertain  to  constitute  a  defense.  The 
defendants,  it  is  said,  '^  were  bound  either  to  return  the  slave 
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in  a  reasonable  time,  or  to  show  a  good  excuse  for  not  doing 
so":  Jodin  v.  Caughlin^  30  Miss.  502.  The  case  was  remanded, 
and  then  the  defendants  amended  their  answer  by  alleging 
that  the  slave  died  before  the  obligation  became  due,  and  be- 
fore they  discovered  the  illegality  of  the  sale,  and  therefore 
could  not  be  returned.  To  this  the  plaintiff  replied  that  the 
slave  came  to  her  death  by  the  ill  treatment,  neglect,  and  vio- 
lence of  the  defendants.  A  demurrer  was  sustained  to  this 
replication,  and  the  case  was  brought  to  this  court  for  the 
fourth  time.  It  was  then  held  that  the  answer  offered  no  suf- 
ficient excuse  for  the  failure  to  return  the  slave;  and  that, 
upon  the  pleadings,  it  appeared  that  the  plaintiff  had  lost  the 
property  by  the  unjustifiable  conduct  of  the  purchaser.  "  He 
was  bound,  said  the  court,  to  restore  the  plaintiff  in  his  rights, 
before  he  could  set  up  the  defense  of  failure  of  title;  and  he 
can  certainly  take  no  benefit  from  his  failure  to  do  so,  when 
that  failure  has  arisen  from  an  additional  wrong":  Joalin  v. 
Caughlirij  32  Miss.  104.  We  have  quoted  so  much  from  the 
various  decisions  in  that  case,  because  they  contain  all  that 
the  court  has  said  at  any  time  in  reference  to  excuses  for  not 
returning  the  property,  and  it  is  clear  that  the  law  on  that 
point  was  not,  in  that  case,  made  the  subject  of  particular  ex- 
amination or  discussion. 

In  the  mean  time,  in  the  case  of  Bohannon  v.  Madison,  31 
Miss.  348,  the  rule  had  been  laid  down  more  broadly.  It  is 
there  said:  '^ By  their  purchase,  they  acquired  possession  of 
the  slaves;  and  if  the  sale  was  void,  they  should  have  instantly 

returned  the  property  to  the  executor Parties  who  set 

up  the  illegal  action  of  the  executor  or  administrator,  as  a  de- 
fense for  not  performing  their  contract,  ought  either  to  return 
or  offer  to  return  the  property."  And  again,  in  Washington 
V.  McCaughan,  34  Miss.  304,  it  was  said:  ''The  rule  is  now 
firmly  settled  in  this  court  in  regard  to  a  sale  of  personal 
estate  by  an  administrator,  that  the  purchaser  retaining  pos- 
session, and  not  offering  to  restore  the  property  to  the  admin- 
istrator, shall  not  be  permitted  to  resist  the  payment  of  the 
purchase-money  on  the  ground  that  the  sale  was  invalid." 

The  general  rule  of  law  is,  that  upon  a  sale  of  personal 
property,  the  law  implies  a  warranty  of  title;  but  it  is  equally 
well  settled  that  in  the  case  of  sales  by  executors,  administra- 
tors, and  other  trustees,  there  is  no  such  implied  warranty, 
and  that  the  maxim  caveat  emptor  applies  in  such  cases,  both 
in  regard  to  the  title  and  soundness  or  quality  of  the  property 
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told.  And  where  the  vendee  has  protected  himself  by  cove- 
nants of  warranty,  and  is  put  in  possession,  ue  cannot  defend 
himself  against  the  payment  of  the  purchase-money  without 
a  previous  eviction,  unless  in  cases  where  there  has  been 
fraud.  This  rule  applies  as  well  to  personal  as  to  real  prop- 
erty, and  where  there  is  no  warranty,  express  or  implied,  and 
BO  fraud,  the  purchaser  is  without  remedy. 

But  in  the  case  of  sales  of  personal  property  by  an  executor 
or  administrator  under  a  void  order  of  the  probate  court,  the 
decisions  above  quoted  give  the  purchaser  a  remedy  for  the 
failure  of  title,  although  there  is  no  warranty,  no  eviction,  and 
no  fraud.  This  relief  is  afforded  as  in  cases  where  there  is  a 
warranty  of  title  or  soundness,  and  the  purchaser  is  desirous 
io  rescind  the  contract  in  toto,  on  the  ground  of  some  defect 
existing  in  the  title  or  quality  of  the  property.  A  purchaser 
under  such  circumstances  may  proceed  in  two  modes:  he  may 
keep  the  property,  and  defend  the  action  by  showing  a  partial 
failure  of  consideration,  and  a  breach  of  the  warranty  to  that 
extent;  or  he  may  rescind  the  contract,  by  returning  the  prop- 
erty. If  the  complaint  be  of  tlie  want  of  title,  he  must  show 
a  previous  eviction,  or  he  must  return  the  property.  In  this 
case,  there  being  no  warranty,  the  decisions  alluded  to  give 
the  purchaser  the  right  to  defend  himself  against  the  payment 
•of  the  purchase-money,  by  returning  or  offering  to  return  the 
property  within  a  reasonable  time  after  discovering  the  defect 
'of  title,  and  thereupon  rescinding  the  contract  of  sale.  And 
the  question  presented  on  this  record  is,  whether  in  such  cases 
any  excuse  will  be  admitted  for  not  returning  the  property, 
and  if  so,  whether  the  excuse  stated  in  the  plea  is  sufficient. 

The  rule  on  this  subject  appears  to  be  stated  in  the  books 
without  any  qualification.  Thus  '*  if  the  purchaser  elect  to 
treat  the  same  as  a  nullity,  he  must  forthwith  return  or  tender 
back  the  subject-matter  of  the  sale,  or  give  notice  to  the  vendur 
to  take  it  back;  for  if  the  purchaser  keeps  it  an  unreasonable 
time,  or  uses  it,  and  exercises  the  dominion  of  an  owner  over 
it,  he  cannot  afterwards  treat  the  sale  as  a  void  sale  and  re- 
cover the  purchase-money  on  the  ground  of  failure  of  consid- 
eration: Addison  on  Contracts,  273.  And  he  must  put  the 
other  party  in  statu  quo,  by  an  entire  surrender  of  possession, 
and  of  everything  he  has  obtained  under  the  contract:  Voorhees 
V.  Earl,  2  Hill,  288  [38  Am.  Dec.  588];  Masson  v.  Bovet,  1  Denio, 
69.  And  if  one  party  have  already  received  benefit  from  the 
contract,  he  cannot  rescind  it  wholly,  but  is  put  to  his  action 
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for  damages:  Story  on  Contracts,  1080,  sec.  977.  A  contract 
cannot  in  general  be  rescinded  in  toto  by  one  of  the  parties 
where  both  of  them  cannot  be  placed  in  the  identical  situation 
which  they  occupied  when  the  contract  was  made:  Chitty  on 
Contracts,  485,  689,  691,  815. 

We  do  not  find  the  doctrine  anywhere  stated  that  the  pur- 
chaser can,  in  any  case  or  under  any  circumstances,  rescind 
the  contract  without  a  return  of  the  property  or  an  offer  to 
return  it.  The  very  idea  of  rescinding  a  contract  implies  that 
what  has  been  parted  with  shall  be  restored  on  both  sides. 
That  one  party  shall  be  released  from  his  part  of  the  agree- 
ment, and  that  he  shall  be  excused  from  making  the  other 
party  whole,  does  not  seem  agreeable  to  reason  or  justice.  If, 
on  the  contrary,  a  party  by  any  cause  becomes  unable  to  return 
the  property  before  he  discovers  the  defect  of  title,  it  would 
seen^  more  equitable  that  he  should  be  left  to  his  recourse  on 
his  covenants,  and  if  he  has  not  protected  himself  by  cove- 
nants, that  he  should  be  without  remedy. 

In  the  present  case,  the  purchaser  had  the  possession  and 

use  of  the  property  for  nearly  six  years,  and  until  the  title  was 
destroyed  by  act  of  the  government.  He  had  all  the  beneficial 
enjoyment  of  the  property  which  he  could  possibly  have  had 
if  the  title  under  the  executor's  sale  had  been  perfect.  To 
allow  him  now  to  rescind  the  sale  would  be  to  permit  him  to 
retain  all  the  benefit,  profit,  and  advantage  of  the  labor  of  the 
slaves  for  nearly  six  years  without  making  any  compensation. 
Such  a  conclusion  would  be  full  of  injustice  to  those  interested 
in  the  estate.  The  means  always  existed  near  at  hand  to 
discover  the  true  state  of  the  title,  and  a  very  little  diligence 
would  at  any  moment  have  disclosed  the  defect.  If  men  choose 
to  make  large  investments  of  money,  without  taking  any  of 
the  ordinary  precautions  to  assure  themselves  that  they  are 
obtaining  a  good  title,  courts  ought  not  to  lend  too  indulgent 
an  ear  to  their  complaints,  even  when  they  come  freshly  after 
the  transaction  for  relief  But  when  parties  have  slept  on 
their  rights  for  over  six  years,  when  the  statute  of  limitations 
would  itself  have  made  their  title  perfect  by  cutting  off  all 
remedy  from  those  supposed  to  possess  the  superior  title,  they 
present  themselves  with  no  claim  to  the  favorable  considera- 
tion of  a  court  of  justice.  The  rule  of  diligence  ought  to  be  the 
more  stringent  where  the  means  of  information  are  of  record 
in  the  county,  and  where  the  title  is  deduced  under  the  judg< 
ment  or  decree  of  a  court  easy  of  access,  and  open  at  all  timea 
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for  examination.  Indeed,  it  is  a  familiar  general  principle 
that  a  party  deriving  title  under  or  through  a  judicial  proceed- 
ing is  charged  with  notice  of  whatever  appears  by  t«»e  record. 
It  is  not  necessary  to  apply  this  principle  to  the  prv^ent  case, 
for  without  it,  the  long  delay  of  the  parties  would  hj  sufficieat 
to  preclude  them  from  setting  up  the  defense. 

We  think,  therefore,  there  was  no  error  in  sustaining  the 
demurrer  to  the  second  plea,  and  as  this  is  the  only  error 
assigned,  the  judgment  will  be  affirmed. 


Sales  bt  Executors  or  ApMiNiarRATORS  abe  Void  quIom  ^*do  by  order 
of  court  or  as  aathorized  by  law:  See  Walbridge  v.  Deny,  83  Am,  Deo,  227,  and 
note.  The  principal  case  is  cited  in  Clark  v.  ffomihcU,  47  Mum.  4db,  wImto 
the  court  say  that  the  Mississippi  statute  does  not  change  ^bm  oomiAoa-law 
rule  that  sales  may  be  made  otherwise  than  by  order  of  conn  if  tL*  will  so 
direct,  and  that  the  principal  case  does  not  so  hold. 

Executors  or  Apministratdrs  cannot  Bind  Estate  bt  Wajbt^Ihties 
of  property  sold,  and  hence  none  is  implied:  See  Able  v.  Chamdler,  62  Am. 
Dec.  518,  and  note.  Caveat  emptor  is  the  rule:  Wdlbndge  ▼.  Iktf/,  83  Id.  227» 
and  note;  and  Miller  ▼.  Palmer,  55  Miss.  338,  citing  the  principal  case. 

PxRaoir  DERivnrQ  Tttle  fbok  Judicial  Progeedihos  is  chargeable  with 
whatever  appears  of  record:  Joqere  v.  Oriffin,  43  Miw.  138;  Siorm  ▼•  Smiih, 
43  Id.  603;  Learned  v.  Corley,  43  Id.  707. 

Resoession,  how  and  within  What  Tdcb  Right  kust  be  Exercised: 
See  the  note  to  BrjfatU  v.  Idurgh,  74  Am.  Dec  657-662.  The  principal  case 
is  cited  in  WhUwarth  v.  Carter,  43  Miss.  74,  to  the  point  that  the  right  mnsi 
be  exercised  within  a  reasonable  time  or  it  will  not  avaiL 

If  Adequate  Kbmedt  at  Law  Exists,  fraud  will  not  oonf er  jurisdiction 
upon  conrti  of  equity:  Learned  t.  ffobnee,  49  Miss.  800^  eitiBg  the  prinoipal 


State  v.  McGintt. 

[41  MISSISSIPFI,  48ft.] 

MiasiBHiFPi  Statute  FRomBmNo  Prosecution  or  AonoRs  or  Suits  iob 
Debt  against  southern  soldiers  who  have  been  called  into  active  aervico 
by  the  state  authorities,  while  such  soldiers  are  or  may  be  engaged  in  the 
military  service  of  any  of  the  southern  states,  is  constitutionaL 

Ordinance  or  Mississippi  Ck>NVXNnoN  of  1861  to  Raise  Means  ior 
Defense  of  the  state,  and  the  tax  levied  in  consequence  thereof,  were 
rendered  void  by  the  ordinance  of  the  convention  of  1866,  which  do* 
dared  the  fundamental  act  of  the  convention  of  1861  to  be  null  and 
▼Old,  and  the  state  can  assert  no  rights  founded  on  and  prooseding  from 
those  acts. 

Debt.    The  opinion  states  the  &ctt. 
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C.  E.  Hooker  J  attorney-general^  for  the  plaintiff  in  error. 
J.  B,  Coleman^  for  the  defendant  in  error. 

By  Court,  Handy,  C.  J.  This  action  was  brought  against 
the  defendants  in  error,  the  principal  and  sureties  on  a  bond 
executed  by  McGinty  as  tax  collector  of  Jefferson  County,  to 
recover  moneys  collected  under  the  ordinance  of  the  state  con- 
vention of  1861,  entitled  ^' An  ordinance  to  raise  means  for  the 
defense  of  the  state,"  the  moneys  sued  for  being  a  special  tax 
imposed  under  that  ordinance. 

The  principal  and  one  of  the  sureties  demurred  to  the  dec- 
laration; and  the  other  surety  pleaded  in  abatement  that,  at 
the  time  of  the  commencement  of  the  suit,  he  was  a  southern 
soldier  duly  enlisted  and  mustered  into  the  service  of  the 
state  of  Mississippi,  and  actually  engaged  in  the  military 
service  of  said  state,  and  had  been  called  into  actual  service 
by  the  authorities  of  said  state.  To  this  plea  the  state  de- 
murred, and  on  the  hearing  of  both  demurrers  the  former 
was  sustained,  and  the  latter  was  held  to  be  insufficient  in 
itself;  but  the  error  was  extended  back  to  the  declaration^ 
which  was  adjudged  insufficient,  and  judgment  was  given  for 
the  defendants.  These  rulings  of  the  court  are  the  errors  here 
assigned. 

1.  No  suggestion  is  made  in  behalf  of  the  state  of  any 
ground  on  which  the  plea  filed  in  this  case  was  not  valid; 
and  we  can  perceive  none,  unless  it  be  that  the  act  of  the 
legislature  on  which  it  was  founded  is  unconstitutional. 

But  the  act  does  not  appear  to  us  to  be  obnoxious  to  this 
objection.  It  is  in  effect  a  regulation  in  regard  to  process 
against  parties  who  were  so  situated  as  in  the  judgment  of 
the  legislature  to  be  disabled  from  giving  their  attention  to 
suits  which  might  be  brought  against  them,  and  from  pro- 
tecting their  interests  therein.  They  were  compelled  to  be  in 
actual  service  in  the  army;  and  the  nature  of  that  service  put 
it  out  of  their  power  to  attend  courts,  to  consult  counsel,  and 
to  attend  to  the  various  matters  in  which  the  protection  of 
their  rights  in  suits  against  them  might  require  their  personal 
attention.  It  was  therefore  just  and  proper  that  the  right  to 
sue  them  should  be  suspended;  and  it  stands  on  the  same 
principle  as  if  had  been  enacted  that,  during  their  absence 
from  home,  it  should  not  be  lawful  to  serve  process  upon  them 
by  leaving  copies  at  their  places  of  residence. 

The  suspension  of  such  suits  does  not  proceed  on  the  pur- 
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pose  of  depriving  the  creditor  of  the  benefit  of  his  legal  right 
to  sue,  but  on  the  just  policy  that  the  defendant  was  in  the 
military  service  of  his  country,  which,  for  the  time  deprived 
him  of  the  power  to  protect  his  private  interest;  and  that,  as 
he  was  in  a  state  of  legal  duress,  he  should  suffer  no  detri- 
ment in  his  rights  which  he  was  prevented  by  law  from  pro- 
tecting. 

Our  statutes  contain  many  recognitions  of  this  principle, 
sometimes  for  the  protection  of  defendants  and  sometimes  of 
plaintiffs.  The  exception  of  nine  months  after  grant  of  ad- 
ministration within  which  the  administrator  is  not  allowed  to 
be  sued  is  on  this  principle;  and  of  the  same  character  are 
the  provisions  that  if  any  plaintiff  shall  at  the  time  of  the  ac- 
<;rual  of  the  cause  of  action  be  under  the  disability  of  infancy, 
coverture,  imprisonment,  idiocy,  etc.,  or  absence  beyond  the 
limits  of  the  United  States  on  business  of  the  state;  or  shall 
be  prohibited  by  law,  or  restrained,  or  enjoined  from  com- 
mencing or  prosecuting  any  action,  the  time  of  such  disability 
or  restraint  shall  not  be  computed  as  part  of  the  time  of  the 
running  of  the  statute  of  limitations:  Rev.  Code,  400,  art  12; 
Id.  402,  art.  26.  It  appears,  therefore,  that  the  act  worked  no 
more  injury  to  a  plaintiff  than  would  have  arisen  to  a  defend- 
ant by  an  enlargement  of  the  period  of  limitation  in  com- 
mencing an  action,  and  that  it  stands  on  the  same  principle 
4is  a  statute  of  limitations  or  one  altering  the  mode  of  service 
of  process.  We  therefore  consider  it  free  from  objection  on 
the  ground  of  constitutionality,  and  are  of  opinion  that  the 
demurrer  to  the  plea  should  have  been  overruled. 

2.  The  second  assignment  of  error  is  also  well  taken. 

The  ordinance  of  the  convention  of  1861,  under  which  the 
tax  in  question  was  levied,  was  an  essential  part  of  the  pro- 
ceedings of  that  body  by  which  this  state  was  declared  to  be 
withdrawn  from  the  Union.  By  the  ordinance  of  the  conven- 
tion of  August,  1865,  the  fundamental  act  of  the  convention 
of  1861  was  declared  to  be  null  and  void,  and  all  the  acts  and 
ordinances  of  that  convention,  in  direct  furtherance  of  the 
secession  of  the  state  from  the  Union,  necessarily  were  ren- 
dered void.  Of  this  character  is  the  ordinance  to  raise 
means  for  the  defense  of  the  state  in  the  position  of  inde- 
pendence assumed  under  the  ordinance  of  1861.  That  act, 
4)nd  all  the  benefit  and  rights  arising  to  the  state  under  it, 
became  illegal  and  void  in  virtue  of  the  ordinance  of  August, 
1865,  and  must  be  so  held  as  a  legal  question.    And  the  statOp 
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t)eing  the  author  of  the  act  of  Beceesion  and  of  the  ordinance 
passed  for  the  purpose  of  raising  means  in  aid  of  it,  can 
dissert  no  legal  right  in  court  founded  on  those  acts,  and  di* 
Tcctly  proceeding  from  them.  This  is  the  clear  and  unavoid- 
^hle  result,  in  a  legal  point  of  view,  of  the  right  of  the  state 
involved  in  the  claim  attempted  to  be  recovered  in  this  case; 
and  we  are  bound  to  hold  that  the  demurrer  to  the  declara- 
tion was  properly  sustained;  and  the  judgment  must  be  af- 
firmed. 

Ellett,  J.,  did  not  sit  in  this  cause. 


Harvey  v.  Kelly. 

141  Ml88It8IPPI,  490.] 

Vendor  mat  File  Bn.L  to  Enforce  his  Lien  upon  Faxlttrx  of  Vindxb 
TO  Pat,  althongh  the  price  was  to  be  paid  in  specific  articles,  and  not  in 
money. 

Express  Reservation  of  Venix>r's  Lien  in  Deed  Amounts  to  Equitabui 
Mortgage;  and  the  rights  of  the  vendor  and  vendee  depend  on  their 
contract,  and  not  on  mere  implication  of  law. 

To  Create  Vendor's  Lien,  there  must  be  Debt  for  Unpaid  Purchase- 
uonet  in  fixed  amount,  dae  directly  to  the  vendor.  If  the  vendee's  ob- 
ligation consists  of  a  collateral  covenant,  or  is  for  the  discharge  of  the 
liability  of  a  third  person,  and  the  conveyance  is  absolute,  no  lien  is 
retained. 

While  Written  Evidence  mat  be  Filed  as  Exhibits,  and  Referred  to 
as  part  of  the  pleading,  good  pleading  requires  that  the  substance  of  such 
evidence  shall  be  set  forth  by  proper  averments  in  the  pleading. 

Bill  in  equity.    The  opinion  states  the  facts. 

Benjamin  King,  for  the  appellant. 

H.  B.  Mayes^  for  the  appellees. 

By  Court,  Ellett,  J.  The  appellant  filed  his  bill  in  the 
chancery  court  of  Copiah  County  to  enforce  a  lien  on  certain 
land  for  the  unpaid  purchase-money.  The  bill  alleges  that 
complainant  and  the  defendant  Kelly  were  joint  owners  of  the 
land  in  question,  and  that  on  the  28th  of  October,  1861,  com- 
plainant sold  his  interest,  which  was  one  half,  to  Kelly,  for  the 
consideration  of  $2,520.22;  the  deed  is  filed  as  exhibit  A; 
that  Kelly  gave  his  note  for  the  purchase-money,  dated  Octo- 
ber 30,  1861,  which  is  filed  as  exhibit  B,  and  that  said  note  is 
unpaid,  except  $1,080,  which  is  credited  on  it;  that  Kelly, 
about  the  6th  of  January,  1862,  conveyed  an  undivided  half 
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of  tlie  hand  to  Witliain,  wlio  reconveved  it  to  Kelly,  and  that 
Kelly,  about  the  2d  of  January,  1863,  conveyed  an  undivided 
half  of  the  property  to  A.  J.  Johnson;  that  Witham  and  John- 
son respectively  had  notice  before  the  said  conveyances  to  then> 
that  the  said  note  for  the  purchase-money  was  executed  for 
that  purpose,  and  was  still  unpaid,  except  as  to  the  credit 
above  mentioned.  The  bill  claims  and  seeks  to  enforce  & 
vendor's  lien  on  the  property. 

The  deed  filed  as  exhibit  A  is  dated  October  28, 1861,  but  i» 
acknowledged  by  the  grantor  on  the  30th  of  October. 

It  recites  that  the  consideration  is  $2,300.70,  and  it  contains 
an  express  reservation  of  a  vendor's  lien  for  the  purchase- 
money. 

The  note  filed  as  exhibit  B  is  dated  October  30,  1861,  the 
day  on  which  the  deed  was  acknowledged,  is  for  the  sum  of 
$2,520.22,  payable  January  1, 1863,  and  recites  on  its  face  that 
it  was  given  for  the  purchase-money  of  the  land.  Annexed  to 
it  is  an  agreement  between  Kelly  and  complainant  that  th& 
money  shall  be  paid  in  lumber  at  ten  dollars  a  thousand,  de- 
livered on  the  cars  at  Kelly's  mill,  the  bill  to  be  furnished  by 
complainant  three  months  before  the  maturity  of  the  note. 

A  supplemental  bill  was  filed  to  bring  in  the  heirs  of  John- 
son, who  died  before  the  service  of  the  process,  and  amend- 
ments were  made  alleging  that  complainant  furnished  Kelly 
bills  for  the  lumber  in  the  time  and  manner  specified  in  the 
agreement  annexed  to  the  note,  and  that  Kelly  has  no  prop- 
erty out  of  which  the  money  could  be  made. 

To  the  bill  thus  revived  and  amended,  Kelly,  Witham,  and 
two  of  the  heirs  of  Johnson  demurred  for  want  of  equity  on 
the  face  of  the  bill,  which  demurrer  was  sustained,  and  the 
bill  dismissed. 

The  ground  assumed  in  argument  in  support  of  the  judg- 
ment of  the  court  below  is,  that  the  original  agreement  for  a 
money  consideration  of  $2,300.70,  as  expressed  in  the  deed, 
was  subsequently  rescinded,  and  a  new  agreement  substituted, 
by  which  lumber  to  the  value  of  $2,520.22  was  to  be  delivered 
in  payment  for  the  land;  and  that  when  anything  else  than 
money  is  agreed  to  be  paid,  the  vendor's  equitable  lien  does 
not  exist. 

It  does  not  strike  us  that  this  is  a  correct  view  of  either  the 
facts  or  the  law  of  the  case.  On  the  contrary,  the  note  is  con- 
temporaneous with  the  execution  of  the  deed.  The  latter,  it  is 
true,  bears  date  two  days  previously,  and  recites  that  the  con- 
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flideration  was  $2,300.70  cash  paid  in  had,  and  at  the  close  of 
it  reserves  a  lien  on  the  land  for  its  security,  reciting  that  the 
statement  of  its  being  paid  was  an  error  in  fact.  The  note 
«hows  on  its  face  that  it  was  given  for  the  purchase-money  of 
the  land,  and  it  is  for  the  payment  of  money  absolutely.  The 
addition  of  interest  from  its  date  to  its  maturity  on  the  amount 
of  the  purchase-money,  $2,300.70,  would  make  the  amount  for 
which  the  note  was  given. 

The  agreement  of  the  same  date  written  at  the  foot  of  the 
note  that  the  same  should  be  paid  in  lumber  at  a  stipulated 
price  was  a  mere  agreement  as  to  the  mode  in  which  the 
money,  for  the  mutual  convenience  of  the  parties,  might  be 
paid,  and  did  not  change  the  nature  of  the  transaction.  On 
failure  to  pay  in  the  manner  agreed  upon,  the  debt  was  again 
payable  in  money,  and  the  complainant  was  left  in  the  full 
enjoyment  of  all  his  rights. 

The  vendor's  lien,  being  expressly  reserved  by  stipulation 
in  the  deed,  amounted  to  more  than  the  equitable  lien  of  the 
vendor,  as  implied  by  the  law  from  the  relation  of  vendor  and 
vendee.  It  constituted  an  equitable  mortgage,  as  ruled  by 
this  court  in  the  case  of  Stratum  v.  Gold^  not  yet  reported,  and 
greater  prominence  might  with  much  propriety  have  been 
given  in  the  bill  to  this  view  of  the  case.  Where  an  express 
lien  is  thus  reserved  by  the  stipulations  between  the  parties, 
the  law  does  not  raise  the  implied  lien,  and  the  rights  of  the 
parties  depend  on  their  contract,  and  not  on  the  mere  implica- 
tion of  law. 

It  is  indeed  admissible  to  a  certain  extent  in  pleading  in 
chancery  to  file  written  evidence  as  exhibits,  and  to  refer  to 
them  as  a  part  of  the  bill  or  answer,  but  good  pleading  requires 
that  everything  that  is  material  to  the  case  should  be  set  forth 
in  the  pleading  itself  by  proper  averments.  This  may  be  done 
in  general  terms,  and  the  exhibit  may  be  referred  to  for  greater 
certainty  as  to  particular  details,  but  the  pleading  ought  to 
contain  the  substance  of  the  case.  It  is  unnecessary  for  us  to 
say  whether  the  bill  in  this  case  would  have  stood  the  test 
of  a  demurrer  on  the  ground  of  its  loose  and  indefinite  state- 
ments, inasmuch  as  that  question  has  not  been  presented  to 
us.  Enough  appears  to  show  that  the  complainant  has  sub- 
stantial rights  of  which  he  is  deprived  by  the  decree. 

Tlic  case  of  Patterson  v.  Edwards^  29  Miss.  G7,  is  much  relied 
on  by  the  appellee's  counsel  as  an  authority  in  his  favor; 
but  we  do  not  think  it  applicable  to  the  case.    There  the  pur* 
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chaser,  in  addition  to  the  payment  of  a  sum  of  money  in  cash, 
agreed  also  to  take  up  certain  notes  of  the  vendor  held  by  a 
bank,  and  the  question  was,  whether  there  was  an  implied 
lien  in  equity  on  the  land  as  security  for  the  performance  of 
this  agreement.  And  this  question  was  answered  in  the  nega- 
tive, because  there  was  no  debt  for  unpaid  purchase-money  to 
a  fixed  amount  due  directly  to  the  vendor,  but  only  a  covenant 
by  the  vendee  to  pay  the  debts  due  by  the  vendor  to  the  bank. 
The  present  is  a  very  difierent  case,  and  would  be  so  if  no  ex- 
press lien  had  been  reserved. 

The  decree  allowing  the  demurrer  and  dismissing  the  bill 
is  reversed,  and  the  cause  remanded,  with  leave  to  the  adult 
defendants  to  file  their  answer  within  sixty  days,  and  for 
proper  proceedings'  against  those  who  are  under  age. 


Vendor's  Lien  mat  be  Enporcsd  though  Price  was  to  be  Paid  in  arti- 
eles  other  than  money:  Deawn  v.  Tayhr,  53  Miss.  700,  citing  the  principal 


Though  Wrhings  are  Filed  as  Exhibits,  and  Bbiebbxd  to  hi 
Pleadings,  it  is  required  that  the  sabstance  of  the  writing  shall  be  set  fortb 
in  the  pleading:  Terry  y,  J(me$,  44  Miss.  542. 
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[41  HI881881PPI,  602.] 

Grantor  is  Defined  to  be  One  Who  Gives,  Bestows,  or  CtONOEDBS  • 
thing,  and  in  legal  parlance  is  understood  to  be  one  who  ezecates  a  deed 
or  conveyance,  and  may  be  distinguished  from  a  vendor,  who  is  a  seller^ 
or  a  person  who  disposes  of  a  thing  for  money. 

Vendor's  Lien  mat  be  Enforced  in  Favor  of  One  Who  is  not  Gran* 
TOR  of  the  land,  and  though  the  deed  to  the  vendee  is  executed  by  a 
third  person.  Thus  the  owner  of  land  made  a  parol  gift  of  it  to  his 
daughter.  She  sold  the  land  to  another,  taking  his  notes  for  the  price. 
The  grantor  executed  the  conveyance  to  the  vendee,  and  the  price  not 
having  been  paid,  the  vendee  (the  daughter)  was  permitted  to  enforce 
hei'  lien  therefor. 

Purchaser  of  Land  from  One  Wuo  Acquired  It  bt  Parol  Gut  from 
her  father,  and  who  gave  to  her  vendee  her  father's  conveyance  of  the 
same,  is  estopped,  in  an  action  by  the  vendor  for  the  price,  from  setting 
up  as  a  defense  that  the  gift  to  the  daughter  was  void  because  not  ia 
writing,  or  from  setting  up  title  adverse  to  that  conveyed  by  the  deed. 

Bill  in  equity.    The  opinion  states  the  facts. 
James  Somervillej  for  the  plaintiffs  in  error. 
/.  Z.  Oeorge^  for  the  defendants  in  error. 
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By  Court,  Jeffords,  J.  The  bill  in  this  case  alleges  that 
in  the  year  1860  Mary  E.  Russell  was  the  owner  in  her  sepa- 
rate  right,  and  held  as  her  separate  property  under  the  law* 
of  this  state,  certain  real  estate,  with  the  buildings  thereon, 
lying  in  the  county  of  Carroll;  that  the  said  lands  were  given 
to  her  by  William  Booth,  her  father,  as  a  marriage  portion ; 
that  said  Booth  neglected  to  execute  a  deed  for  said  lands  to 
his  daughter,  Mrs.  Russell,  and  never  made  any  written  con- 
veyance of  the  legal  title,  or  any  written  memorandum  of  said 
gift,  until  called  on  by  Russell  and  wife  to  make  a  deed  to 
one  Jack  Moore  in  the  year  1860;  that  she  was  placed  in  pos* 
session  in  the  year  1848,  and  after  erecting  all  of  the  improve- 
ments which  were  upon  the  place,  continued  to  occupy  the- 
same  as  a  residence  until  the  sale  to  Moore;  that  on  the  four- 
teenth  day  of  January,  1800,  Russell  and  wife  sold  to  said 
Moore,  and  procured  the  said  Booth  to  make  a  deed  for  the 
said  lands  directly  to  Moore;  that  the  price  agreed  to  be  paid 
by  Moore  was  $2,250  or  $2,500,  but  which  of  said  sums  not 
precisely  remembered;  that  Moore  has  never  had  his  deed 
recorded;  that  all  of  the  purchase-money,  except  $675,  ha» 
been  paid  by  Moore,  which  amount,  with  interest  from  the 

date  of  sale,  remains  due  and  unpaid;  that  on  the day 

of ,  1860,  Moore  sold  said  lands  to  one  George  Vasser^ 

and  attempted  to  convey  title  to  Vasser,  but  conveyed  a 
wholly  different  and  distinct  tract  of  land;  that  Vasser  well 
knew  at  the  time  of  his  purchase  from  Moore  that  the  pur- 
chase-money due  from  Moore  to  Russell  and  wife  had  not 
been  paid  in  full,  and  that  a  certain  balance  remained  un- 
paid; that  repeated  attempts  were  made  to  secure  the  pay- 
ment of  the  said  balance  due  by  Moore  from  the  jnirchasc- 
money  due  by  Vasser,  about  the  time  of  his  purchase,  witl> 
the  concurrence  of  Vasser,  which  attempts  were  frustrated  hy 
circumstances  over  which  Vasser  had  no  control;  that  there 
is  a  much  larger  amount  due  from  Vasser  to  Moore's  estate 
than  is  due  to  Russell  and  wife. 

The  bill  concludes  with  a  prayer  asking  for  the  enforcement 
of  a  vendor's  lien  for  the  amount  of  the  purchas-i-money  still 
due. 

The  defendants  demurred  to  the  bill  for  the  following  causes: 
1.  That  from  the  bill  it  appears  that  William  Booth  was  the 
grantor  in  the  deed  to  Jack  Moore,  and  that  no  lien  arises  front 
•aid  deed  in  favor  of  the  complainants;  2.  That  if  it  be  true,. 
AS  alleged  in  said  bill,  that  the  land  belonged  in  law  or  equity 
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to  the  said  Mary  E.  Russell,  then  the  sale  whs  void  for  want 
of  a  conveyance  by  her  to  said  Moore  according  to  law;  3. 
The  bill  is  uncertain  and  ambiguous  as  to  stating  who  was  the 
owner. 

Upon  the  hearing  the  chancery  court  sustained  the  demurrer, 
and  pronounced  its  decree  accordingly. 

The  demurrer  necessarily  admits  as  absolutely  true  all  of 
the  material  allegations  of  the  bill.  It  is  assumed  in  the  ar- 
gument as  well  as  by  the  demurrer  that  the  terms  "  grantor  " 
And  '* vendor"  are  precisely  synonymous.  Is  this  so?  A 
grantor  is  one  who  gives,  bestows,  or  concedes  a  thing;  and  in 
legal  parlance,  is  understood  to  be  the  party  who  makes  and 
-executes  a  deed  or  conveyance. 

A  vendor  is  a  seller;  a  person  who  disposes  of  a  thing  for 
money. 

Who  was  the  seller?  Who  disposed  of  the  thing?  Who 
actually  delivered  possession  of  the  thing  sold,  and  received 
that  portion  of  the  consideration  money  which  was  paid  at  the 
lime  of  sale?  Most  certainly  it  was  not  Booth,  the  grantor; 
but  Russell  and  wife,  the  vendors.  Booth  was  nominally 
grantor,  it  is  true,  but  without  an  interest.  He  was. in  no 
proper  sense,  however,  a  vendor. 

He  was  the  mere  contrivance  or  instrument  made  use  of  for 
the  purpose  of  transferring  what  belonged  to  and  had  been 
«old  and  disposed  of  by  another  party. 

The  court  has  in  effect  decided  this  very  point  in  the  case  of 
Ilolloway  V.  Ellis,  25  Miss.  103.  In  that  case,  the  court  en- 
forced a  vendor's  lien  in  favor  of  Ellis,  who  purchased  of  Sar- 
gent, without  taking  a  deed.  Ellis  afterwards  sold  to  Cook, 
4igreeing  to  make  or  procure  a  title  by  a  specified  time.  Sar- 
gent, at  the  request  of  both  parties,  conveyed  to  Cook  directly. 

Here  the  legal  title  never  was  in  Ellis,  but  he  was  a  seller 
— a  vendor — without  being  a  grantor,  and  his  lien  as  such 
-was  recognized  and  established.  Not  only  is  this  the  rule  in 
Mississippi,  but  it  is  remarkably  well  defined  in  other  states: 
Stexcjri  V.  HuttoUj  3  J.  J.  Marsh.  178;  Ligon  v.  Alexander^  7 
Id.  289. 

It  is  urged  by  the  demurrer,  also,  that  even  admitting  Mrs. 
Russell  was  the  holder  of  the  legal  or  equitable  title,  the  sale 
^vas  void  for  want  of  a  conveyance  according  to  law.  This 
position  is  wholly  untenable  both  in  law  and  fact,  for  the  con- 
tract was  not  absolutely  void,  but  only  voidable. 

As  to  the  question  of  fact,  it  is  alleged  in  the  bill,  and  by 
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the  rules  of  law  admitted  by  the  demurrer,  that  a  written 
conveyance  was  made  and  fully  executed  according  to  law  by 
the  delivery  of  the  deed  to  Moore,  which  he  accepted.  He  is 
precluded  from  going  behind  it;  nor  can  any  person  claiming 
under  him  inquire  whether  the  original  parol  gift  from  Booth 
to  Mrs.  Russell  could  or  would  have  been  enforced  as  against 
the  donor,  had  he  refused  performance.  Nor  is  it  necessary 
for  this  court  to  determine  whether  Mrs.  Russell,  by  upwards 
of  ten  years'  adverse  possession  under  the  statute  of  1844,  had 
acquired  the  legal  title  to  said  lands. 

It  is  immaterial,  so  far  as  the  present  oontroversy  and  par- 
ties are  concerned,  whether  her  title  was  a  legal  or  an  equita- 
ble one,  as  this  was  a  question  exclusively  between  the  father 
ind  daughter,  which  was  not  made  at  a  time  when  it  could 
nave  been  urged;  and  now  that  the  gift  from  Booth  has  been 
carried  out  and  perfected  in  good  faith,  and  the  contract  from 
Russell  and  wife  to  Moore  has  been  completely  executed,  it  is 
impossible  to  raise  the  question;  it  would  be  useless  folly  to 
discuss  it. 

It  seems  to  us  that  no  case  ever  appealed  more  directly  and 
strongly  to  the  conscience  of  a  chancellor.  The  money  is  ad- 
mitted to  be  due  from  Moore  to  Russell  and  wife,  and  from 
Yasser  to  Moore,  who  admits  that  he  had  notice,  and  is  still 
in  the  possession  and  enjoyment  of  the  lands  sold.  No  person 
can  be  injured  by  establishing  the  vendor's  lien  in  this  case, 
in  even  the  slightest  possible  degree. 

The  decree  of  the  court  is  reversed,  the  demurrer  overruled, 
and  the  cause  remanded  to  the  court  below  for  further  pro- 
ceedings in  accordance  with  the  principles  of  this  decision, 
with  leave  to  defendants  to  answer  within  sixty  days. 


Duri'moriON  BRwmi  Gbantor  and  VKxroon  made  in  the  prinoipal  cue 
ia  approved  in  Perhiiu  v.  Oibaon,  53  Miss.  704,  709,  710,  717. 

Vkhdob's  Lxnr  mat  bb  Entobced  in  Favor  ov  One  who  imot  grantor 
of  land:  Dam  ▼.  Pearaon,  44  Mias.  611,  613;  Andermm  t.  Spenetr,  61  Id.  S71t 
S72,  citing  the  principal  caae. 

No  Ohb  ixokpt  Pubchaskb  tob  Valvb  oah  Rimr  Ymntorn'M  Glades 
/>oyfe  T.  Orr,  63  Miaa.  232,  citing  the  srincipal 
▲M.  ma  Vol.  Xcm-lB 
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Baeeb  V.  Kelly. 

[41  Ml88I88IPn,6M.] 
iNSTRUOnON  ChABOINO  without  QuALDIGATION  that  DlOIiABATIOHa  AH]> 

Admissions  of  a  party  are  not  evidence  in  his  fiivor  is  erroneoua. 

Dbglabatioms  ov  Partt  are  Admissibls  as  Evidkngx  in  his  Favor 
when  part  of  the  res  gegUs,  or  where  such  dedarations  are  necessaiy 
to  explain  an  act  whidi  takes  its  character  from  the  design  and  inten- 
tion  of  the  party  who  does  it. 

Etidsnob  of  ms  Aois  and  Deolabations  Madb  antb  Ltcbm  Motax^ 
and  at  a  time  when  he  could  have  no  reasonahle  motive  to  misstate 
foots,  are  admissible  where  the  intentions  of  a  party  are  sought  to  be 
established  to  show  what  his  intentions  were. 

Aon  AND  Declarations  of  Defendant  Made  befobb  Sxtino  out  At- 
tachment are  admissible  as  evidence  in  his  favor,  on  the  trial  on  an 
issue  as  to  whether  or  not  the  defendant  was  about  to  remove  out  of  the 
state. 

Gertifigatb  of  CoMMiaaioNER  TO  DEFOsmoN  Which  States  that  Wit- 
NBS8E8  "  were  duly  sworn  true  answers  to  make  to  the  interrogatoriea 
and  cross-interrogatories,"  is  a  substantial  compliance  with  the  require- 
ments of  the  Mississippi  statute. 

Pbomissort  Note  Indorsed  in  Words  *'I  Absion  the  Within  to  EL  for 
value  received,  and  bind  myself  to  paying  it  promptly  after  maturity, 
if  not  paid  by  the  drawers  at  maturity,"  imposes  on  the  indorser  the 
liability  the  guarantor,  and  in  such  a  case,  upon  the  failure  of  the  makera 
to  pay  at  maturity,  the  holder  may  recover  the  amount  of  the  note  with 
out  proof  of  demand  and  notice. 

To  Fix  Liability  of  Guarantor  of  pROMiasoRT  Note,  acceptance  and 
notice  by  the  holder,  as  in  cases  of  letters  of  credit  with  guaranty,  are 
wmecessary,  and  it  is  likewise  unnecessary  upon  failure  of  the  makers 
to  pay  at  maturity,  to  make  demand  and  give  notice  as  in  ordinaxy  casss 
of  indorsements. 

Attachment.    The  opinion  states  the  facts. 
Johnston  and  Jolmstonj  for  the  plaintiff  in  error. 
Potter  J  for  the  defendant  in  error. 

By  Court,  Peyton,  J.  The  defendant  in  error  sued  out  an 
attachment  against  the  plaintiff  in  error,  on  the  ground  that 
the  plaintiff  in  error  was  about  to  remove  himself  out  of  this 
state,  returnable  to  the  circuit  court  of  Hinds  County  for  the 
second  district. 

At  the  May  term  of  said  court,  1866,  the  defendant  in 
the  attachment  filed  a  plea  in  abatement,  traversing  the 
truth  of  the  alleged  cause  for  which  said  attachment  was 
sued  out,  and  upon  issue  joined  thereon  there  was  a  trial  and 
verdict  for  the  plaintiff  in  attachment. 

The  defendant  below  moved  to  set  aside  aside  said  verdict, 
and  for  a  new  trial,  on  the  following  grounds:  1.  The  jury 
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found  contrary  to  the  evidence;  2.  The  court  erred  in  giving 
instructions  for  the  plaintiff;  3.  The  court  erred  in  refusing 
one  of  defendant's  instructions;  and  4.  The  jury  found  con- 
trary to  law,  —  which  motion  was  overruled  by  the  court.  To 
which  judgment  of  the  court,  in  overruling  said  motion,  the 
defendant  excepted. 

The  defendant  then  pleaded  non  assumpsit  to  the  action,  on 
which  there  was  a  trial,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $6,596.56. 

From  which  judgment  the  plaintiff  in  error  prosecutes  this 
writ  of  error,  and  makes  sundry  assignments  of  error,  of 
which  it  will  be  necessary  to  notice  only  the  first,  second, 
third,  seventh,  tenth,  eleventh,  thirteenth,  eighteenth,  and 
nineteenth. 

The  first  assignment  of  error  is,  that  the  court  erred  on  the 
trial  of  the  first  issue,  in  giving  the  first  and  third  instruc- 
tions asked  for  by  the  plaintiff  below.  In  the  first  of  which 
the  court  instructed  the  jury  that  the  declarations  and  admis- 
sions of  a  party  are  legal  and  sufficient  evidence  against  him, 
but  not  in  his  favor.  This  instruction  is  erroneous  in  charg- 
ing as  to  the  sufficiency  of  the  evidence.  The  sufficiency  of 
the  evidence  is  a  matter  peculiarly  within  the  province  of  the 
jury  to  determine.  It  is  also  erroneous  in  charging,  without 
qualification,  that  the  declarations  and  admissions  of  a  party 
are  not  evidence  in  his  favor.  This  instruction  undoubtedly 
lays  down  the  general  rule  correctly.  But  there  are  well- 
recognized  exceptions  to  this  general  rule,  and  the  case  at  bar 
comes  within  one  of  these  exceptions.  An  acknowledged  ex- 
ception to  the  rule  which  prohibits  a  party  from  producing 
his  own  declarations  in  his  favor  is,  where  such  declarations 
are  necessary  to  explain  an  act  which  takes  its  character  from 
the  design  and  intention  of  the  party  who  does  it-.  Cross  v. 
Blacky  9  Gill  &  J.  198;  Baptiste  v.  De  Volunbrun,  5  Har. 
&  J.  86. 

The  declarations  and  acts  of  a  party  to  a  suit  when  they 
make  part  of  the  res  gestas  constitute  another  exception  to  the 
general  rule  above  alluded  to,  and  are  legal  and  competent 
evidence  for  him.  There  is  no  error  in  giving  the  third  in- 
struction. 

The  second  assignment  of  error  is,  that  the  court  erred  in 
refusing  to  give  the  ninth  instruction  asked  for  by  the  defend- 
ant below,  which  is  as  follows:  "As  illustrative  of  the  issue  in 
thifl  case,  the  jury  should  consider  all  the  contemporaneous 
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acts  and  conduct  of  the  defendant  as  indicating  his  intention 
in  reference  to  the  removal  from  the  state."  This  instruction 
propounds  the  law  correctly  as  applicable  to  this  case,  and  the 
court  erred  in  refusing  to  give  it. 

We  will  consider  together  the  seventh,  tenth,  and  thirteenth 
assignments  of  error,  as  they  are  substantially  the  same,  to 
wit:  "That  the  court  below  erred  in  deciding  that  no  evidence 
should  be  admitted  on  the  part  of  the  defendant  to  prove  any 
declarations  or  statements  made  by  him  at  any  time  before 
the  attachments  were  sued  out,  unless  those  declarations  were 
part  of  conversations  called  out  by  the  attaching  creditor." 
In  thus  ruling  the  court  manifestly  erred. 

Where  the  intentions  of  a  party  are  sought  to  be  established, 
he  may  show  what  were  his  intentions,  by  introducing  in  evi- 
dence his  own  acts  and  declarations  made  ante  litem  motam^ 
or  at  a  time  not  suspicious,  when  he  could  have  no  reasonable 
motive  to  misstate  facts  or  misrepresent  the  truth:  Gardner  v. 
0^ Connelly  5  La.  Ann.  353. 

In  the  case  of  Offut  v.  Edwards^  9  Rob.  (La.)  90,  the  court 
decided  that  where  an  attachment  has  been  obtained,  evidence 
will  be  admissible  on  the  part  of  the  defendant  to  prove  his 
conversations  and  declarations  made  out  of  the  presence  of 
the  plaintiff  previous  to  his  leaving  the  state,  anrf  a  short  time 
before  the  attachment  was  sued  out,  with  a  view  to  show  that 
his  removal  from  the  state  was  not  intended  to  be  permanent. 
And  again,  in  the  case  of  Thowpson  v.  Stewart,  5  Litt.  5,  the 
court  decided  that  the  declarations  of  a  party  made  before  an 
adverse  possession  was  taken,  as  to  his  intention  in  removing 
from  the  premises,  may  be  given  in  evidence  in  his  favor,  on 
the  traverse  of  an  inquisition  of  forcible  entry. 

The  first  issue  was  upon  the  truth  of  the  alleged  cause  for 
which  the  attachment  in  this  case  was  sued  out,  and  not 
whether  the  attachment  was  wrongfully  sued  out;  for  that 
would  depend  upon  the  result  of  the  trial  of  that  issue,  and 
the  finding  of  the  jury  for  the  defendant  would  be  virtually  a 
finding  under  the  statute  that  the  attachment  was  wrongfully 
sued  out. 

Whether  the  plaintifi*  in  error  was  about  to  remove  himself 
out  of  this  state  at  the  time  of  suing  out  the  attachment,  is  a 
question  of  intention  which  can  be  established  only  by  declar- 
ations, acts,  and  circumstances.  His  intention  can  be  known 
only  to  himself,  except  so  far  as  it  is  communicated  by  his 
declarations.    And  these  declarations,  made  about  that  time« 
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and  before  the  controversy  arose,  are  legal  evidence  for  him  of 
his  intention  of  removing  from  or  remaining  in  the  state:  Rus- 
9eU  V.  Frisbie,  19  Conn.  205. 

The  declarations  offered  in  evidence  on  the  part  of  tlie 
plaintiff  in  error  were  made  by  him  about  the  time  that  he 
made  the  declaration  upon  which  the  attachment  was  taken 
ont;  and  his  acts  with  reference  to  procuring  hands  and  mak- 
ing preparations  for  planting  in  Hinds  were  done  but  a  short 
time  before  or  after  that  declaration  was  made,  and  at  a  time 
when  there  was  no  controversy  or  lis  pendens  between  these 
parties,  and  were,  therefore,  competent  evidence  for  the  plain- 
tiff in  error,  and  should  have  been  permitted  to  go  to  the  jury: 
KM  v.  }Vhitely,  3  Gill  &  J.  198;  Kilbum  v.  Bennett,  3  Met. 
199. 

The  eleventh  assignment  of  error  is,  that  the  court  below 
erred  in  deciding  that  the  plaintiff  in  error  could  not  give  in 
evidence  any  acts  or  conduct  of  his  occurring  after  the  attach- 
ment proceedings  were  commenced.  There  is  no  error  in  this 
ruling  of  the  court. 

The  declarations  of  a  defendant  in  an  attachment  made 
after  the  attachment  was  sued  out  are  inadmissible  to  explain 
away  the  effect  of  previous  declarations:  Tucker  v.  Frederick^ 
28  Mo.  574  [75  Am.  Dec.  139].  The  same  reason  that  ren- 
ders declarations  of  the  defendant,  made  after  the  attachment 
is  sued  out,  incompetent  evidence  for  him  will  apply  to  his 
subsequent  acts  and  conduct,  and  render  them  inadmissible 
as  evidence  for  him. 

The  eighteenth  assignment  of  error  is  not  well  taken.  The 
manner  of  swearing  the  witnesses,  and  the  commissioner's  cer- 
tificate to  the  depositions,  are  a  substantial  compliance  with 
the  law.  We  therefore  think  there  was  no  error  in  allowing 
the  depositions  of  Graham  and  Hero  to  be  read  in  evidence 
to  the  jury. 

The  nineteenth  assignment  of  error  is,  that  the  court  erred 
in  permitting  the  note  of  Adams  and  Austin  to  R.  Clardy, 
and  indorsed  by  him  and  defendant  Baker,  for  $1,075,  to  be 
read  to  the  jury,  so  as  to  bind  Baker  in  the  absence  of  all 
proof  of  protest  and  notice. 

This  presents  the  question  of  the  legal  effect  of  Baker's  in* 
dorsement  on  said  note,  which  is  in  the  following  words:  '*  I 
assign  the  within  to  Sam^jel  D.  Kelly,  for  value  received,  and 
bind  myvelf  \o  paying  it  promptly  after  maturity,  if  not  paid 
<fy  the  drawers  at  maturity." 
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This  indorsement  makes  Baker  a  guarantor  of  the  payment 
of  the  note.  It  is  an  absolute  engagement  that  the  makers 
should  pay  the  note  when  due,  or  that  he  would  pay  it  him- 
self. The  plaintiff  below  was  not  bound  to  prove  demand  of 
payment  of  the  makers  and  notice  of  non-payment,  as  in  case 
of  an  ordinary  indorsement:  Thrasher  v.  Loring,  2  Smedes  & 
M.  139;  Matthews  v.  Chrisman,  12  Id.  595  [51  Am.  Dec.  124]. 

There  is  a  manifest  distinction  between  an  absolute  guaranty 
of  a  promissory  note,  or  a  sum  ascertained  and  certain,  and  a 
letter  of  credit,  with  a  guaranty  which  requires  acceptance 
and  notice.  Upon  the  failure  of  the  makers  of  the  note  to 
pay  it  at  maturity,  the  liability  of  the  guarantor  becomes  fixed, 
and  the  holder  has  a  right  to  sue  him  at  once  upon  the  guar- 
anty, and  recover  the  amount  due  upon  the  note,  without 
proof  of  demand  and  notice,  as  in  ordinary  cases  of  indorse- 
ment: Allen  V.  Rightmerej  20  Johns.  365  [11  Am.  Dec.  288]; 
Heaton  v.  Hulbert,  3  Scam.  491;  Klein  v.  Currier^  14  111.  241; 
Hance  v.  Miller,  21  Id.  638. 

When  the  matter  alleged  lies  peculiarly  in  the  knowledge  of 
the  plaintiff,  he  must  aver  and  prove  that  the  defendant  had 
notice;  but  when  it  lies  equally  in  the  knowledge  of  the  de- 
fendant, such  averment  and  proof  are  unnecessary:  Lent  v. 
Padelford,  10  Mass.  230  [6  Am.  Dec.  119];  Douglass  v.  Hoto* 
landj  24  Wend.  35;  Jones  v.  Train,  11  Vt.  444;  2  Am.  Lead. 
Cas.  54,  55,  94.  The  case  at  bar  comes  within  the  latter 
branch  of  the  rule. 

When  the  guaranty  is  that  the  debt  shall  be  paid  by  a  par- 
ticular day,  the  guarantor's  obligation  is  not  considered  sec- 
ondary or  collateral,  but  primary  and  positive,  and  no  demand 
and  notice  are  necessary:  Lane  v.  Le  Villian,  4  Ark.  76  [37 
Am.  Dec.  769];  Lee  v.  Dick,  10  Pet.  496.  And  where  a  guar- 
anty is  a! ^solute  in  its  terms,  and  definite  as  to  its  amount 
and  extent,  no  notice  to  the  guarantor  is  necessary:  Carson  v. 
Hill,  1  McMull.  76;  Williams  v.  Springs,  7  Ired.  384. 

Where  one  contracts  in  the  form  of  a  guaranty  upon  the 
back  of  a  promissory  note,  he  cannot  set  up  in  defense  the 
want  of  demand  and  notice,  nor  the  mere  neglect  of  the  holder 
to  sue  the  maker:  Brown  v.  Curtis,  2  N.  Y.  225;  Matthews  v. 
ChrisTTian,  12  Smedes  &  M.  595  [51  Am.  Dec.  124]. 

We  have  reserved  for  the  la;st  the  consideration  of  the  third 
assignment  of  error,  which  is,  that  the  court  erred  in  over* 
ruling  the  motion  for  a  new  trial  of  the  first  issue,  made  by 
the  defendant  below. 
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^  Upon  the  whole,  for  the  reason  given  in  this  opinion,  we 

think  the  coort  erred  in  refusing  to  grant  a  new  trial  of  the 
first  issue. 

The  judgment  will  therefore  be  reversed,  the  cause  remanded, 
and  a  venire  de  novo  awarded. 


r 
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p  When  Declarations  of  Party  arb  Admissibls  in  nis  Own  Favor.  — 

The  whole  rule  as  to  the  admissibility  of  such  declarations  may  be  stated  in 
ti  few  words  as  follows:  Declarations  of  a  party  are  admissible  as  evidence  in 
his  favor  when  they  form  part  of  the  reg  gestcR,  or  where  such  declarations 
•are  necessary  to  explain  an  act  which  takes  its  character  from  the  design 
and  intention  of  the  party  who  does  it.  This  is  the  rule  stated  in  the  prin- 
•cipal  case,  and  in  Ymtng  v.  Power,  41  Miss.  197.  It  is  not  proposed  to  dis- 
•CU88  what  and  when  declarations  form  part  of  the  res  gestcs.  This  topic  wiU 
be  fully  treated  in  a  note  to  People  v.  Vemonf  to  be  published  in  volume  95 
Am.  Dec.  Examples  wiU  be  given,  however,  of  declarations  of  all  kinds 
which  have  been  admitted  in  favor  of  the  party  making  them. 

Declarations  by  a  party  to  a  contract  soon  after  its  execution  have  been 
field  admissible  as  showing  the  state  of  mind  of  the  party  at  the  time:  ifc- 
If{i€  V.  MaUoy,  93  N.  G.  154.  So  of  declarations  of  a  party  nuide  at  the  time 
of  receiving  money,  and  to  the  effect  that  more  was  due:  DiUard  v.  Scruggs, 
3G  Ala.  C70.  Declarations  of  a  married  woman  made  at  the  time  of  acknowl- 
edgment of  a  deed,  that  she  did  it  under  protest,  are  admissible:  Louden  v. 
BfyUie,  16  Pa.  St.  532;  8.  C,  55  Am.  Dec.  527.  On  a  question  of  domicile, 
declarations  of  intent  which  accompanied  the  acts  of  starting  or  journeying 
are  admissible:  T/te  Venus,  8  Cranch,  278;  Richmond  v.  Thofmastoji,  38  Me. 
23*J;  CornvUle  v.  Brighton,  39  Id.  333;  Russdl  v.  Frisbie,  19  Conn.  205.  In  an 
action  by  a  bailor  for  loss  of  articles  by  the  bailee,  the  latter's  declarationa 
contemporaneous  with  the  loss  are  admissible  in  his  favor  to  show  the  nature 
of  the  loss:  Tomplans  v.  ScUtmarsh,  14  Serg.  &  R.  275;  Beardslee  v.  Richard' 
son,  11  Wend.  25. 

Declarations  of  a  person  taking  possession  of  property  are  admissible  to 
«how  the  nature  and  limitations  of  his  possession:  Hall  v.  Young,  37  N.  H. 
134;  Blood  v.  Rideout,  13  Met.  237;  ffaftpy  v.  Mosher,  47  Barb.  501.  The 
declarations  of  a  vendor  in  possession  of  land  as  to  the  claim  under  which  he 
holds  are  admissible  in  his  favor:  Osgood  v.  Eaton,  63  N.  H.  355;  McSween 
v.  JUcCown,  23  S.  C.  342.  Where  a  claim  of  ownership  can  be  proved  only 
by  the  claimant's  words  and  acts,  they  are  admissible:  Phipps  v.  Pierce,  94 
N.  C.  514.  To  prove  adverse  possession,  declarations  by  the  party  in  pos- 
session in  favor  of  his  own  title  are  admissible:  Huggins  v.  ITuggins,  71  Oa.  66; 
and  see  Tfwmpson  v.  Stewart,  5  Litt.  5.  On  the  question  whether  a  deed 
was  intended  as  a  mortgage,  the  fact  of  the  grantor's  remaining  in  possession, 
and  his  dechirations  in  connection  therewith,  are  admissible  in  his  favor: 
CreiglUon  v.  Iloppis,  99  Ind.  369.  Declarations  upon  taking  possession  of 
tand  as  to  the  boundaries  may  be  admitted:  Potts  v.  Ever  hart,  26  Pa.  St.  496. 

Where  pai't  of  a  declaration  or  conversation  is  admitted  against  a  party, 
lie  may  show  the  rest  of  it  to  explain  its  effect.  This  topic  is  fully  discussed 
in  a  note  to  Rouse  v.  Whited,  82  Am.  Dec.  342-345. 

Declarations,  conduct,  and  exclamations  of  passengers  on  a  railroad  at  the 
time  of  an  accident  are  admissible  as  part  of  the  res  gestce,  to  justify  the  con- 
<luct  of  the  party  injured:  Galena  etc.  R.  R.  Co,  v.  Fay,  16  UL  558;  S.  C,  63 
Am.  Deo.  323. 
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EzcUnmtioiLi  of  pain  are  admissible  to  proTe  the  ezistenoe  of  pain:  Irnur* 
ones  Ch.  T.  Momly^  8  Wall.  397;  Sanders  ▼.  n^Urr.  \  Dik/lSl;  Boom  ▼. 
CharUtm^  7  Cash.  581;  Hatch  ▼.  Fuller,  131  Mass.  574;  i:diu  v.  Van  Bureoy 
83  Mioh.  49;  (Trnnd  i?apK2«  «te.  R.  R,  Co,  ▼.  Buntley^  38  Id.  537;  7W/e  ▼. 
Blahe^  43  N.  H.  92;  Taylor  ▼.  (S^iicT  Trunk  R.  R.  Co.,  43  Id.  304;  State  v. 
Howard,  32  Vt.  380;  ^o^er«  ▼.  Craiut  30  Tex.  284.  Gzoaoa  and  gestures  at 
the  time  of  an  injnry  are  admissible  to  show  pain  and  suffering,  and  even  the 
natnre  of  the  injnry:  Bacon  ▼.  CharUon,  7  Cosh.  581;  Hyatt  ▼.  Adams,  16> 
Mich.  180.  So  declarations  of  pain  or  symptoms  of  a  malady  are  admissible 
to  ehow  a  party's  physical  condition  and  the  nature  of  his  illness:  State  ▼. 
Maehey,  12  Or.  154;  Fay  v.  Harlan,  128  Mass.  244;  Carthage  T,  Co.  ▼.  An- 
drews, 102  Ind.  138;  and  see  the  cases  above  cited;  but  this  refers  only  to- 
present  symptoms  at  the  time  of  making  the  statement,  and  declarations  as  to 
past  symptoms  and  effects  of  a  malady  are  held  inadmissible  under  this  rule: 
Soosa  T.  Boston  Loan  Co,,  132  Mass.  439;  Chrand  Rapids  R.  R.  v.  HuntiUy,  3a 
Mich.  537;  Merhely.  Benmnifton,  58  Id.  156;  S.  C,  55  Am.  Rep.  666;  Z>entom 
T.  State,  1  Swan,  279. 

I>eclaration8  of  one  cm  trial  for  a  erime,  if  part  of  the  res  gestae,  are  admis- 
sible in  his  favor:  PhiUips  v.  State,  19  Tex.  App.  158.  Declarations  ezplana* 
tory  of  how  the  party's  hands  became  bloody  are  admissible:  Semgg  v.  Stale, 
8  Smedes  &  M.  722. 

Declarations  of  the  prosecutrix  soon  after  the  commission  of  the  crime  of 
rape  are  admissible  in  evidence:  See  the  oases  collected  in  the  extended  not» 
to  SmUh  ▼.  State,  80  Am.  Dec  371.  So  as  to  deolaratiops  nuMla  immediately 
•iter  an  indecent  assault:  Qordmer  ▼.  KsOogg,  23  Minn.  4631 
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Henderson  v.  Bondueant. 

189  MI880USI,  8G9.] 

FiBTT  Takxkq  Notb  Sionkd  Ain>  Indobsed  nr  Blask,  with  blanks  in  th* 
body  of  the  note  for  inaertion  of  the  amount,  bat  with  figures  in  the 
oomer  specifying  a  certain  som,  is  bound  to  take  notice  that  the  note 
cannot  be  filled  for  a  larger  sum  than  that  specified  in  the  comer,  and 
is  pat  on  inquiry  as  to  the  authority  of  the  party  offering  the  note  to  fill 
the  blank  with  a  larger  sum. 

Action  upon  a  promissory  note.  The  opinion  slates  the 
facts. 

Adams  and  Shaeldfordj  for  the  plaintifiT  in  error. 
/.  V,  TumeTj  for  the  defendant  in  error. 

By  Court,  Wagner,  J.  Plaintiff  brought  his  suit  against  the 
defendants  on  a  note  for  the  sum  of  $250.  The  note  is  pay- 
able to  plaintiff,  signed  by  Charles  P.  Bondurant  and  Edward 
A.  Carter  as  makers,  and  indorsed  in  blank  on  the  back  by  the 
defendant  William  T.  Gilliam.  The  suit  is  instituted  against 
all  the  defendants  as  makers  of  the  note. 

Bondurant  and  Carter  filed  no  answer,  and  judgment  by 
default  was  taken  against  them.  The  defendant  Gilliam  filed 
an  answer,  in  which  he  substantially  states  that  Bondurant,. 
who  is  the  principal,  brought  to  him  a  blank  piece  of  paper, 
signed  by  Bondurant  and  Carter  on  the  lower  right-hand 
comer,  and  with  the  figures  $200  on  the  upper  left-hand  cor- 
ner; that  Bondurant  procured  his  indorsement  on  the  back  of 
the  paper  for  the  purpose  of  negotiating  the  same  in  one  of  the 
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banks  at  Glasgow;  that  the  figures  $200,  on  the  left-hand  cor- 
ner, indicated  that  the  same  was  to  be  negotiated  for  $200,  and 
the  note  filled  up  for  that  amount,  he  (Gilliam)  to  occupy  the 
position  of  indorser;  that  he  had  no  interest  in  the  note  or  the 
proceeds,  but  only  indorsed  the  same  for  the  accommodation 
of  Bondurant;  that  Bondurant  took  the  blank  note  thus  signed 
and  indorsed,  with  the  figures  at  the  top,  to  Glasgow,  and  tried 
to  negotiate  the  same  in  the  banks  at  Glasgow,  but  did  not 
succeed;  that  Bondurant  was  owing  a  precedent  debt  to  the 
plaintiff  for  about  $300,  and  having  failed  to  obtain  a  discount 
in  the  banks,  he  took  the  blank  note  with  the  figures  $200  on 
the  same,  and  with  defendant's  indorsement  on  the  back,  and 
proposed  to  deliver  the  note  to  plaintiff  in  payment  of  the  pre- 
■cedent  debt  to  the  extent  the  figures  indicated,  and  to  pay  the 
balance  in  money,  but  that  on  examination  of  the  amount  due 
plaintiff  from  Bondurant  it  was  found  that  Bondurant  had  not 
enough  money  to  pay  the  balance,  and  that  it  was  arranged 
between  plaintiff  and  Bondurant  to  make  the  note  for  $250  in- 
stead of  $200,  and  that  Bondurant  himself  (or  the  plaintiff 
with  his  consent)  altered  the  figures  $200  and  made  them 
4^250;  that  defendant  was  not  present  at  the  time,  and  was 
^ever  notified  of  the  alteration  and  never  consented  to  the 
same;  and  that  Bondurant  at  the  time  of  the  negotiation  with 
plaintiff  informed  him  that  he  had  obtained  the  indorsement 
of  defendant  on  the  paper  to  be  negotiated  in  the  banks,  or  one 
of  them,  for  $200,  but  that  he  did  not  succeed. 

Upon  the  trial  of  the  cause  before  the  court  without  a  jury, 
Bondurant  was  sworn  as  a  witness  for  the  defendant,  and  tes- 
tified to  the  facts,  substantially  as  set  out  in  the  answer,  as  to 
the  manner  of  procuring  the  defendant's  indorsement,  and  the 
mode  in  which  the  note  was  to  be  negotiated  and  discounted. 
He  also  stated  that  failing  to  get  the  note  discounted  in  bank, 
he  delivered  the  same  to  plaintiff  in  payment  of  $250,  and 
took  up  a  note  for  a  previous  debt  for  $300,  paying  the  balance 
<  f  $50  in  money;  that  the  figures  $200  were  in  his  handwrit- 
ing, and  were  on  the  note  at  the  time  he  was  negotiating  it 
with  the  plaintiff;  did  not  recollect  who  altered  the  figures 
from  $200  to  $250,  but  thought  it  was  done  by  his  consent;  did 
not  remember  who  filled  up  the  written  portion  of  the  note  at 
$250,  nor  that  he  told  plaintiff  the  understanding  concerning 
the  note  between  him  and  defendant  when  he  received  defend* 
ant*s  indorsement;  defendant  was  not  present  when  the  altera- 
tion was  made. 
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Defendant  then  proved  that  it  was  the  custom  at  the  banks 
for  blank  notes  to  be  presented  for  discount  with  the  signature 
of  the  parties  at  the  right-hand  corner,  and  indorsed  by  others 
on  the  back,  and  with  the  figures  for  the  amount  for  which  the 
discount  is  wanted  on  the  left-hand  corner  of  the  face;  that 
the  figures  on  the  face  indicate  the  amount  for  which  the  note 
is  to  be  filled  up,  and  that  the  indorsement  of  the  signature 
on  the  back  of  the  note  indicates  that  the  party  signing  on  the 
back  is  to  be  bound  as  indorser,  and  the  note  is  filled  up  to 
him  as  payee. 

The  court  gave  certain  declarations  of  law,  which  it  is  un- 
necessary here  to  notice,  and  then  found  for  the  plaintiff. 

Judge  Story  says:  ''It  is  very  common  for  persons  to  sign 
their  names  in  blank  to  a  paper,  for  the  purpose  of  having  a 
promissory  note  written  over  it;  and  in  such  a  case  the  note, 
when  written,  will  bind  the  party,  if  done  by  a  person  properly 
authorized,  in  the  same  manner  and  to  the  same  extent  and 
from  the  same  time  as  if  it  had  been  originally  filled  up  be- 
fore the  signature  was  made":  Story  on  Promissory  Notes,  sec. 
10.  Where  a  person  holds  a  negotiable  note,  bona  fide,  for 
value,  an  indorser  who  indorsed  it  in  blank  will  not  be  allowed 
to  set  up  as  a  defense  that  he  indorsed  the  note  with  the  un- 
derstanding that  it  was  afterwards  to  be  filled  by  the  maker 
with  a  certain  amount,  and  that  the  maker  filled  the  note  with 
a  much  larger  amount  than  was  agreed  upon:  Tumilty  v.  The 
Bank,  13  Mo.  276;  Farmers'  Bank  v.  Garten,  34  Id.  119. 

In  the  case  of  Russell  v.  Langstaff,  Doug.  514,  the  plaintiff, 
when  he  took  the  notes,  knew  that  they  were  blank  at  the  time 
of  the  indorsement,  and  were  afterwards  filled  up  by  Galley, 
the  maker;  Lord  Mansfield  says:  "The  indorsement  on  the 
blank  note  is  a  letter  of  credit  for  an  indefinite  sum.  The 
defendant  said,  '  Trust  Galley  to  any  amount,  and  I  will  be 
his  security.'  It  does  not  lie  in  his  mouth  to  say  the  indorse- 
ments were  irregular." 

But  this  rule  only  applies  where  the  transaction  has  been 
carried  on  in  good  faith,  and  the  holder  or  indorsee  has  re- 
ceived the  paper  for  value,  and  has  not  been  guilty  of  laches 
or  negligence.  If  he  is  informed  of  the  breach  of  trust  or  con- 
fidence committed  by  the  maker,  or  there  are  circumstances  of 
suspicion  which  ought  to  place  a  prudent  man  on  his  guard,  or 
induce  him  to  make  inquiry,  he  will  not  be  protected  by  in- 
voking the  above  principle.  Thus,  in  the  Mahaiwe  Bank  v. 
DouglasSj  31  Conn.  170,  the  defendant  indorsed  a  blank  bill  of 
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exchange,  from  which  the  holder,  who  had  previously  signed 
it  as  drawer,  erased  most  of  the  former  part,  and  then  wrote 
over  his  own  name  a  negotiable  note  payable  to  the  defend- 
ant's order,  and  got  it  discounted  as  an  indorsed  negotiable 
note  at  the  Mahai we  Bank,  which  was  the  plaintiff  in  the  case^ 
and  the  court  held  that  the  bank  was  bound,  at  its  own  risk, 
to  scrutinize  it,  and  to  ascertain  whether  the  defendant  au- 
thorized such  a  change.  There  was  enough,  it  was  decided, 
to  put  the  bank  on  its  guard;  and  if  it  trusted  to  the  repre- 
sentations of  the  holder,  it  was  at  its  own  risk. 

Lovett  V.  Adams,  3  Wend.  380,  decides  that  where  a  bond 
was  executed  by  nine  persons  as  obligors  upon  certain  terms 
and  conditions,  and  subsequently  delivered  by  five  of  the  obli- 
gors without  the  knowledge  or  consent  of  the  remaining  four, 
upon  terms  and  conditions  different  from  those  originally  stipu- 
lated, that  it  was  not  obligatory  upon  the  latter.  And  in  Halt 
V.  Bank  of  the  Commonwealth^  5  Dana,  258  [30  Am.  Dec.  685], 
it  was  held  that  when  the  note  was  delivered  to  the  plaintiff 
with  the  sum  and  date  placed  on  the  top  or  margin,  mth  the 
expectation  or  intention  that  he  would  insert  the  same  sum 
and  date  in  the  body,  but  that  he  tore  them  off  and  inserted 
a  different  sum  and  date,  without  authority,  the  plaintiff  could 
not  recover. 

In  the  case  here,  the  indorsement  was  in  blank,  but  the 
amount  for  which  the  note  was  expected  and  intended  to  be 
filled  up  was  in  the  comer  and  margin  of  the  note;  that  wa» 
an  authority  for  filling  it  up  for  that  sum,  and  no  more.  The 
plaintiff,  when  he  took  the  note  and  had  it  filled  up  for  a 
different  amount,  was  apprised  of  this  fact,  or  at  least  bad 
such  knowledge  as  was  sufficient  to  put  him  on  his  guard, 
and  make  it  necessary  that  he  should  make  further  inquiiy^ 
and  when  he  persisted  in  taking  it  with  the  facts  apparent  ou 
the  face  of  the  writing,  he  acted  at  his  own  risk. 

The  law  was  not  properly  declared  in  the  court  below,  and 
its  judgment  is  reversed  and  the  cause  remanded. 

The  other  judges  concurred. 


Note  with  Blavk  nr  Bodt  ior  Iitsxbtzom  of  Akouht  may  be  filled 
with  amoant  indicated  in  margin:  WUBammm  v.  SmUh,  78  Am.  Deo.  478^  and 
note. 
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Mebohants'  Bane  v.  Harrison. 

[89  Missouri,  438.] 

Av.'K^OWLEDOMSMT    IS    SumdENT    TO    RENDER    DeED  AdMISSZBUI  DT  EtI- 

DENCB,  where  notary,  in  bis  certificate  to  a  deed  conTeying  land  in 
livingaton  Coanty,  describes  bimself  as  a  notary  public  within  and  for 
the  county  of  Livin^ton,  though  he  appends  to  his  signature  the  wordi 
"Notary  Public  Howard  County." 

Iw  Both  Pabties  in  Ejectment  Claim  itnder  Common  Title,  it  is  prima 
/ade  sufficient  to  show  a  derivative  title  from  the  common  grantor  with- 
out proving  his  title. 

Legal  Existence  of  Corporation  is  Established  Prima  Facie  by  proof 
of  the  charter  of  the  corporation,  and  of  the  exercise  of  the  powers 
thereby  conferred. 

Banks  mat  Lawfully  Purchase  Real  Estate  in  Missouri,  under  the 
banking  act  of  1856-^7,  if  the  purchase  is  made  in  good  faith  for  the 
purpose  of  securing  a  debt  due  to  the  bank. 

Sheriff  Who  Levies  Execution  upon  Real  Estate  Merely  by  Indors- 
ing LE\nr  upon  his  writ,  and  subsequently  turns  over  the  writ,  with  his 
other  unexecuted  process,  to  his  successor  in  office,  cazmot  afterwards 
proceed  to  sell  and  convey  the  lands  of  the  defendant,  and  his  deed  will 
not  convey  title. 

Recitals  in  Sheriff's  Deed  Conveying  Lands  of  Judgment  I>ebtor  are 
sufficient  evidence  of  the  existence  of  the  judgment  without  piodnotion 
of  the  judgment  record. 

Ejectment.    The  opinion  states  the  facts. 

Vories  and  Vories,  for  the  appellants. 
Hall  and  Olivery  for  the  respondent. 

By  Court,  Holmes,  J.  This  was  an  action  of  ejectment  for 
the  possession  of  a  tract  of  land  lying  in  the  county  of  Living* 
ston.  The  petition  alleged  that  the  plaintiff  was  a  corporation 
under  the  laws  of  the  state.  The  answer  denies  the  material 
allegations  of  the  petition.  Both  parties  claimed  title  under 
Jasper  N.  Bell,  the  common  grantor.  It  was  amply  proved 
that  Jasper  N.  Bell,  prior  to  any  conveyance  to  either  party, 
had  had  possession  of  the  land  claiming  title  by  deed,  and  for 
nearly  ten  years  at  least.  Documentary  evidence  was  offered 
hy  the  plaintiff  to  show  a  complete  chain  of  title  from  the 
United  States  to  Jasper  N.  Bell,  but  one  of  the  deeds  was  ex- 
cluded on  the  ground  of  a  defective  acknowledgment.  The 
notary  public  who  took  the  acknowledgment  described  him- 
self in  the  body  of  the  acknowledgment  as  a  notary  public 
witbin  and  for  the  county  of  Livingston,  but  appended  to  his 
signature  his  official  character  in  these  words:  "Notary  Pub- 
lic Howard  County.*'    We  are  inclined  to  think  that  the  deed 
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should  have  been  admitted;  but  being  excluded,  there  waff 
still  evidence  enough  to  show  a  possession  of  the  land  by  one 
claiming  title  by  deed,  and  this  was  suflSclent  prima  facie  evi- 
dence of  title  to  entitle  the  plaintiff  to  recover  until  a  prior  or 
better  title  should  be  shown.  And  further,  as  both  parties 
claimed  title  under  a  common  grantor,  the  title  of  the  ances- 
tor was  admitted,  and  could  not  be  denied  in  this  case. 

"  When  both  parties  claim  under  the  same  third  person,  it 
is  prima  facie  suflScient  to  prove  a  derivation  of  title  from 
him  without  proving  his  title":  2  Greenl.  Ev.,  sec.  307. 

The  answer  denied  that  the  plaintiff  was  a  <;orporation,  and 
this  fact  was  put  in  issue.  To  support  this  issue,  the  plaintiff 
read  in  evidence  the  act  of  the  legislature  incorporating  the 
bank,  and  prescribing  the  mode  in  which  it  should  be  organ- 
ized, and  there  was  ample  evidence  tending  to  show  that  the 
bank  had  gone  into  operation  under  the  act,  and  to  show  acts 
of  user.  The  acts  of  user  which  were  proved  were  prima  facie 
evidence  under  the  charter:  Angell  on  Corporations,  sec.  635. 
No  evidence  was  offered  by  the  defendant  to  the  contrary. 
We  think  it  was  sufficiently  proved  that  the  plaintiff  was  a 
corporation. 

It  appeared  in  evidence  that  this  land  was  purchased  by 
the  bank  by  way  of  securing  the  payment  of  a  debt  due  from 
Jasper  N.  Bell  amounting  to  about  two  thousand  four  hun- 
dred dollars;  that  the  land  was  worth  some  nine  thousand 
five  hundred  dollars,  but  was  subject  to  the  prior  lien  of  a 
deed  of  trust;  and  that  the  balance  of  the  purchase-money, 
amounting  to  about  seven  thousand  dollars,  was  paid  to  the 
holder  of  the  deed  of  trust  to  discharge  this  prior  encum- 
brance, and  the  land  was  purchased  by  the  bank  for  the  sole 
purpose  of  securing  the  payment  of  the  debt. 

It  was  objected  that  this  purchase  was  not  authorized  by 
the  charter  of  the  bank,  and  that  the  deed  was  therefore  null 
and  void.  There  was  no  other  prohibition  on  the  bank  from 
the  purchase  of  real  estate  than  that  contained  in  the  twenty- 
sixth  section  of  the  act  to  regulate  banking  institutions  (Laws 
1856-57,  p.  21),  which  provides  that  "each  bank  may  hold 
such  real  estate  as  may  be  required  for  the  convenience  and 
accommodation  of  said  bank  and  branches,  and  such  as  may 
be  conveyed  to  the  same  in  payment  of  debts  previously  con- 
tracted in  good  faith,  and  without  a  view  to  the  purchase 
thereof;  and  also  such  as  may  be  purchased  at  sales  upon 
judgments  and  decrees  in  favor  of  the  bank,  when  it  shall  be 
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purchased  in  order  to  secure  the  debt.  But  the  bank  shall 
as  soon  as  practicable,  under  the  direction  of  the  board,  dis- 
pose of  all  real  estate  held  by  it  which  is  not  necessary  to  the 
transaction  of  its  business." 

It  is  insisted  that  this  purchase  was  made  on  speculation, 
and  not  necessarily  to  secure  the  payment  of  a  debt  previously 
contracted  in  good  faith  and  without  a  view  to  the  purchase 
thereof.  The  real  value  of  the  property  was  what  it  was  worth 
over  and  above  the  prior  encumbrance,  and  this  does  not  ap- 
pear to  have  been  much,  if  any,  more  than  the  amount  of  the 
debt  due  the  bank.  We  do  not  see  that  there  was  any  ground 
for  saying  that  the  purchase  was  not  made  in  good  faith  and 
for  the  purpose  of  securing  the  payment  of  the  debt,  and  we 
think  it  came  clearly  within  the  power  given  by  the  charter. 

The  defendant  claims  under  a  sheriff's  deed,  upon  a  sale  of 
this  land  by  the  sheriff  of  the  county  of  Livingston  under  a 
judgment  and  execution  against  Jasper  N.  Bell.  The  deed  to 
the  plaintiff  was  dated  and  recorded  on  the  12th  of  May,  1862; 
the  judgment  was  rendered  on  the  second  day  of  December, 

1861,  in  the  court  of  common  pleas  of  Buchanan  County; 
and  the  execution  was  issued  to  the  sheriff  of  Livingston 
County  on  the  tenth  day  of  December,  1861,  and  was  by  him 
levied  on  this  land  in  no  other  way  than  by  indorsement  of 
the  levy,  with  a  description  of  the  property,  on  the  execution 
in  his  office,  on  the  twentieth  day  of  December  following. 
Before  proceeding  further  with  the  levy,  the  sheriff,  in  May, 

1862,  resigned  his  office  and  turned  over  his  unexecuted 
process,  this  execution  included,  to  the  coroner  of  the  county. 
The  coroner  proceeded  to  make  other  levies  under  the  execu- 
tion on  other  property,  both  real  and  personal,  and  made 
return  thereon  of  his  execution  of  these  levies.  It  further 
appears  by  a  return  made  subsequently  on  the  same  execu- 
tion, that  it  had  somehow  come  again  into  the  hands  of  the 
former  sheriff,  who  indorsed  a  return  thereon  that  he  had  on 
the  ninth  day  of  July,  1863,  sold  the  lands  described  in  the 
accompanying  le\'y  at  the  court-house  door  of  Livingston 
County  to  the  Bank  of  the  State  of  Missouri,  for  the  sum  of 
$12.50.  This  return  does  not  state  that  the  sale  was  made 
during  the  session  of  any  court.  It  is  insisted  by  the  defend- 
ants that  the  sheriff,  having  made  his  indorsement  of  a  levy 
before  his  resignation,  had  power  and  authority  under  the 
statute  to  go  on  and  complete  the  levy  by  an  advertisement 
and  Bale,  after  his  resignation,  and  notwithstanding  that  he 
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havizig  taken  place.  In  such  case  the  deed  is  to  be  considered  as  relat> 
ing  to  the  date  of  the  sale  and  certificate,  and  as  vesting  the  full  legal 
title  in  the  insured  at  a  date  anterior  to  that  of  the  policy.  He  is  to  b# 
regarded  as  absolute  owner  at  that  date  and  at  the  time  of  the  loM. 

The  opinion  states  the  facts. 

Sharp  and  Broadheady  for  the  appellant. 

Olaver  and  SJiepley,  and  Currier^  for  the  respondents. 

By  Court,  Holmes,  J.  It  appears  that  the  property  insured 
was  sold  on  the  second  day  of  August,  1862,  under  a  decree  of 
foreclosure  of  a  mortgage,  and  that  a  certificate  of  purchase  of 
that  date  was  delivered  by  the  special  commissioner  to  the- 
purchaser,  who  assigned  it  to  the  plaintiffs  under  the  laws  of 
Illinois,  which  allowed  fifteen  months  for  redemption  before 
the  final  deed  was  to  be  executed;  that  the  plaintiffs,  as  owners 
of  the  property,  effected  this  insurance  on  the  fifth  day  of 
September,  1863;  that  the  loss  occurred  on  the  ninth  day  of 
October  following,  and  that  on  the  third  day  of  December, 
1863,  the  special  commissioner  executed  and  delivered  to  the 
plaintiffs,  as  assignees  of  the  certificate  of  purchase,  his  final 
deed  convejring  the  property  in  fee,  no  redemption  having 
taken  place. 

The  policy  contained  a  clause  to  this  effect:  "  That  if  the 
interest  in  the  property  to  be  insured  be  a  leasehold,  trustee,, 
mortgagee,  or  reversionary  interest,  or  other  interest  not  abso- 
lute, it  must  be  so  represented  to  the  company,  and  expressed 
in  the  policy  in  writing;  otherwise  the  insurance  shall  be- 
void." 

No  written  application  was  made  before  the  policy  wa& 
issued.  The  verbal  representation  was  simply  to  the  effect 
that  the  insured  were  the  owners  of  the  property. 

The  ground  of  objection  is,  that  they  were  not  the  absolute 
owners  in  fee-simple  title  at  the  date  of  the  policy  or  of  the 
loss,  and  that  there  was  a  breach  of  warranty  in  this  respect, 
or  a  misrepresentation  of  the  interest  of  the  insured,  that 
under  this  clause  avoided  the  policy. 

The  object  and  intent  of  this  clause  would  seem  to  have 
been,  that  if  the  interest  of  the  insured  in  the  property  was 
only  that  of  a  lessee,  trustee,  mortgagee,  or  other  estate  les& 
than  a  freehold,  or  carved  out  of  the  fee-simple,  the  same 
should  be  particularly  stated  and  described  in  the  policy.  A& 
to  the  absolute  or  full  ownership  of  the  property,  whether  it 
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were  by  virtue  of  a  legal  or  equitable  title,  it  would  seem  to 
have  been  left  to  the  general  law  on  the  Bubject  of  the  interest 
of  the  insured.  If  he  were  the  owner  at  the  time  of  the  loss, 
that  would  be  enough;  if  he  were  not  the  owner,  there  could 
be  no  recovery  on  the  policy.  Under  a  somewhat  similar 
claim,  it  has  been  held  that  the  "  absolute  interest "  referred 
rather  to  the  actual  ownership  than  to  the  nature  of  the  title, 
and  meant  a  vested  interest  of  which  the  owner  could  not  be 
deprived  without  his  consent,  '^  in  contradistinction  to  a  con- 
tingent or  conditional  interest":  Hough  v.  City  Fire  Ins.  Co.y 
29  Conn.  10  [76  Am.  Dec.  581].  An  equitable  title  that  would 
be  protected  by  a  court  of  equity  as  such  may  be  an  owner- 
ship as  absolute  as  the  legal  title.  The  clause  does  not  con- 
cern the  particular  character  of  the  owner's  title.  This  title 
was  subject,  it  is  true,  to  be  divested  by  redemption  under  the 
statute,  and  may  be  said  to  have  been  so  far  conditional,  or 
rather  defeasible.  We  are  inclined  to  think  such  a  contin. 
gency  did  not  come  within  the  special  intent  of  this  clause, 
which  rather  related  to  lesser  estates,  or  interests,  of  the  class 
particularly  enumerated;  nor  do  we  see  any  reason  for  a  dif- 
ferent construction;  for  if  the  title  had  failed  by  reason  of  a 
redemption,  there  could  have  been  no  recovery  on  the  policy 
even  without  this  clause;  not  failing,  the  loss  would  fall  on 
the  plaintiffs,  and  they  would  be  justly  entitled  to  indemnity. 
The  indefeasibility  of  the  title  is  not  the  criterion  of  an  in- 
surable interest;  an  expectancy  coupled  with  a  present  ex- 
isting title  is  enough:  Stirling  v.  Vaughan^  11  East,  618;  1 
Arnould  on  Insurance,  230;  Hildyard  on  Insurance,  66. 

But  whatever  doubt  there  may  have  been  on  this  point,  we 
think  the  whole  controversy  is  closed  by  the  operation  of  the 
fiction  of  relation,  whereby,  for  all  the  purposes  of  this  insur- 
ance, the  commissioner's  deed  is  to  be  considered  as  relating 
back  to  the  date  of  the  sale  and  certificate,  and  as  vesting  the 
full  legal  title  in  the  plaintiffs  as  of  a  date  anterior  to  the 
date  of  the  policy;  and  that  they  are  to  be  regarded  as  having 
been  the  absolute  owners  of  the  title  at  that  date  and  at  the 
time  of  the  loss:  Crowley  v.  Wallace^  12  Mo.  145;  Jackson  v. 
ilcCallj  3  Cow.  75  [6  Am.  Dec.  343] ;  Boyd  v.  Longworth,  1 1 
Ohio,  235.  We  see  no  reason  why  this  principle  should  not 
be  applied  here.  The  certificate  filed  was  equivalent  to  a  deed 
taken  and  recorded,  so  far  as  the  purchaser's  security  from 
any  intervening  claims;  but  the  right  of  redemption  was  con- 
cerned, and  the  deed  operated  by  way  of  execution  of  a  stat- 
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ute  power  to  pass  the  absolute  title  from  the  date  of  the  sale 
by  relation:  4  Kent's  Com.,  7th  ed.,  456-460. 

It  is  consistent  with  the  maxim,  Ut  res  magis  valeat  quam 
pereat.  It  is  in  furtherance  of  justice.  It  does  not  interfere 
witli  the  rights  of  a  stranger,  nor  injuriously  affect  the  inter- 
vening rights  of  any  third  party.  It  does  not  take  away  any 
defense  which  the  defendants  would  be  entitled  to  make  by 
virtue  of  an>y  stipulation  in  the  policy.  The  interest  of  the 
assured  was  not  of  the  character  of  any  of  these  lesser  estates, 
which  were  required  to  be  disclosed  and  particularly  described 
in  the  policy.  It  merely  avoids  a  technical  objection  to  the 
nature  of  the  plaintiff's  title.  It  is  a  fiction  of  law  which 
may  be  properly  applied  in  support  of  justice,  and  to  obviate 
a  failure  of  the  contract  on  a  purely  technical  ground. 

No  injustice  is  done  to  the  defendants.  It  was  not  a  mat- 
ter of  any  importance  to  them  that  this  title  was  subject  to  be 
divested  by  a  possible  redemption;  for  if  there  had  been  a  re- 
deption  before  the  loss,  there  would  have  been  no  title,  no  in- 
surable interest,  in  the  plaintiffs,  and  of  course  no  possible 
right  to  recover.  But  there  was  no  redemption.  The  defeasi- 
ble title  became  an  absolute  one,  and  by  relation  was  fully 
vested  before  the  loss,  and  all  substantial  ground  of  objection 
on  the  part  of  the  defendants  entirely  disappears. 

Judgment  affirmed. 

The  other  judges  concur. 


EQurrABLB  TiTLB  vx  PROPKBTT  IS  Absolutb  IiTTZREST,  and  Is  insnraUA. 
Sach  title,  with  a  right  to  the  legal  title  upon  performance  of  certain  ocm« 
ditions,  a  part  of  which  have  been  performed,  is  an  abeolate  interest:  Hough 
▼.  City  Fire  Im.  Co,,  76  Am.  Dec  681,  a  case  very  mach  like  the  principal 
case;  see  also  McDonald  ▼.  Black,  55  Id.  448;  Strong  ▼.  Manmfactwrera*  In$. 
Co.,  20  Id.  507. 

If  Onb  uas  Equitable  Titls  in  Propbrtt,  and  so  states  in  the  policy, 
he  has  an  insurable  interest:  Williams  v.  Soger  WUliama  Ins,  Co,,  107  Mass. 
380;  Lingei\feUer  v.  Phoenix  Ins.  Co,,  19  Mo.  App.  268.  If  he  is  the  owner  at 
the  time  of  the  loss,  it  is  sufficient:  Id.,  both  citing  the  principal  case. 

Thb  FRiNCiFAL  CASE  IS  -DiSTiNoiriSHED  in  MtTS  Y.  FroMin  Ins,  Co,,  68  Ma 
190,  where  it  is  held  that  a  leasehold,  with  an  option  to  redeem  withoat  con* 
■ideration^  is  not  an  insurable  interest. 
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Tesson  V.  Atlantic  Mutual  Insueanob  Company. 

[40  MUflOtJBI,  8S.] 

Equitt  vat  Rxiobm  Pouot  of  iNtfOBANCS  or  other  written  oontract  npon 
parol  evidenoe,  when  the  contract  really  made  by  both  parties  has  not 
been  correctly  incorporated  into  the  inntniment  throagh  accident  or  mis- 
take in  framing  it;  but  both  the  agreement  and  the  mistake  must  be 
made  ont  by  the  clearest  evidence,  according  to  the  understanding  of 
bcih  parties  as  to  what  the  contract  was  intended  to  be.  The  court 
cannot  supply  an  agreement  that  was  never  made. 

Whxn  there  is  Such  Variaivce  in  Descriptioii  of  Propertt  in  a  policy 
of  insurance  as  amounts  to  a  breach  of  warranty  in  any  material  respect, 
the  result  is  that  the  policy  is  void;  and  it  is  not  enough  that  an  agent 
intended  to  effect  an  insurance  on  the  property  by  whatever  description 
might  be  correct. 

Whether  there  is  Sitch  Variance  betweev  Description  of  the  subject 
insured  as  contained  in  the  policy  and  the  actual  buildings  as  shown  by 
the  evidence,  or  whether  there  is  a  misrepresentation  of  any  material 
hetp  or  breach  of  the  waixanty  created  by  embodying  the  representa- 
tioos  made  in  the  policy,  such  as  would  preclude  a  recovery  on  the  policy, 
are  questions  of  fact  to  be  determined  by  a  jury. 

OoHTRAOT  OF  INSURANCE  IS  TO  BE  CONSTRUED  with  reference  to  the  subject- 
matter,  and  with  a  view  to  the  object  and  intention  of  the  parties  as  the 
nme  may  be  gathered  from  the  instrument;  and  parol  evidence  is  admis- 
■iUfii,  not  to  contradict  or  change  the  terms  of  the  instrument^  but  to 
develop  and  explain  its  true  meaning. 

OoKBTRUonoN  OF  Lanouaob  IN  PoLiCT  OF  INSURANCE  is  to  be  determined, 
as  in  other  contracts,  by  usage  and  common  acceptation;  and  the  stipula- 
tions, though  being  of  tiie  character  of  warranties  and  conditions,  are  to  be 
lesaonably  construed  with  reference  to  the  whole  sabjeot-matter,  and  not 
captionsly  or  litenlly.  Parol  evidenoe  is  admissibls  for  this  puposo^  and 
the  question  is  one  for  the  jury  to  determine. 

Thx  opinion  siateB  the  facte. 

Hm  and  Jewettf  for  the  appellant 

Cflaver  and  Shepleyy  and  BaleweU  and  Farishj  for  the  respond- 
ent. 

By  Court,  Holmes,  J.  This  is  a  petition  in  the  nature  of  a 
bill  in  equity  to  reform  a  policy  by  correcting  a  mistake  alleged 
^  to  have  been  made  in  the  framing  of  the  instrument,  in  order 

to  make  it  conform  to  the  real  contract  of  the  parties,  and  for 
relief  upon  the  policy  so  reformed.  The  court  below  granted 
the  relief  prayed,  and  the  case  came  up  by  appeal. 

It  appears  that  the  agent  of  the  insured  made  a  written  ap- 
plication to  the  company  in  these  words:  ''  15,000  fire  insur- 
ance wanted  for  six  months  on  a  three  or  four  story  brick 
distillery  and  machinery,  not  running,  no  fire  about  it,  situated 


^ 
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entirely  detached  (nearest  building  being  an  office,  say  100 
yards),  on  the  bank  of  the  Mackinaw  River,  in  the  town  of 
Fomeyville,  Woodford  County,  Illinois,  valued  at  $32,000. 
Privilege  of  $5,000  other  insurance.  Gable  end  is  frame. 
December  16,  1858.  Ed.  P.  Tesson,  per  L.  E.  Suber,  attorney 
in  fact.    Brought  a  letter  from  Tesson, — no  plat" 

The  policy  contained  this  description:  "  On  his  three  or  four 
story  brick  distillery  building  and  machinery  in  the  same,  not 
running,  no  fire  in  or  about  it,  situated  entirely  detached  on 
the  banks  of  the  Mackinaw  River,  in  the  town  of  Fomeyville, 
Woodford  County,  Illinois;  valued  at  $32,000j  other  insurance 
on  same,  $5,000." 

The  evidence  shows  that  the  agent  had  at  the  time  of  the 
application  no  more  exact  information  concerning  the  true 
situation  and  description  of  the  buildings  to  be  insured  than 
that  which  he  communicated  to  the  company;  that  the  com- 
pany had  no  other  knowledge  of  the  premises  than  that  which 
was  communicated  by  the  agent;  that  certain  plats  were 
handed  to  a  person  (by  the  witness  stated  to  be  the  secretary) 
at  the  insurance  office,  soon  after  the  application  was  made, 
and  before  the  policy  was  delivered,  which  (as  stated  by  the 
secretary)  never  came  to  his  knowledge,  nor  to  that  of  the 
directors,  until  after  the  loss,  and  formed  no  part  of  the  writ- 
ten application  as  made;  and  that  the  policy  came  into  the 
hands  of  the  assured  soon  after  it  was  issued,  but  that  no  mis- 
take had  been  discovered  or  notified  to  the  company  until  after 
the  loss. 

It  does  not  appear  that  these  plats  furnished  any  evidence 
that  any  contract  or  agreement  for  a  policy  had  been  made 
and  agreed  on  between  the  parties  different  in  its  terms  from 
that  which  the  policy  contained.  So  far  as  appears  from  any 
explicit  testimony,  the  policy  conformed  in  all  essential  par- 
ticulars with  the  written  application,  except  in  the  omission 
of  the  words  '^  gable  end  is  frame."  No  stress  is  laid  upon  this 
difference. 

The  evidence  further  shows  that  the  distillery  as  a  whole 
stood  detached  from  any  other  buildings  of  adjoining  proprie- 
tors; that  the  main  part  of  the  building  was  three  stories  high, 
two  stories  of  brick  and  the  third  story  of  wood;  that  there 
were  boilers  set  in  brick-work  outside  of  the  building,  and  cov- 
ered with  a  shed-roof  on  posts  and  supported  against  the  wall, 
with  an  engine  in  the  cellar;  and  that  there  was  a  wooden  ad< 
dition  to  the  main  building  one  story  (eight  or  nine  feet)  high^ 
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and  some  sixty  feet  long  and  thirty  wide,  used  in  connection 
^vith  the  distillery  and  as  a  part  of  it. 

The  plaintiff  proceeds  here  upon  the  supposition  that  he 
would  not  be  entitled  to  recover  on  the  policy  at  law.  He  as- 
sumes that  it  is  necessary  to  have  the  policy  reformed,  on  the 
ground  of  a  mistake  made  in  not  framing  the  instrument  ac- 
cording to  the  agreement  that  was  entered  into  between  the 
parties,  and  that  the  contract  as  understood  by  both  parties 
was  not  correctly  embodied  in  the  policy. 

A  court  of  equity  has  jurisdiction  to  reform  a  policy  of  in- 
surance or  other  written  contract  upon  parol  evidence,  when 
the  agreement  really  made  by  both  parties  has  not  been  cor- 
rectly incorporated  into  the  instrument  through  accident  or 
mistake  in  the  framing  of  it;  but  both  the  agreement  and  the 
mistake  must  be  made  out  by  the  clearest  evidence,  according 
to  the  understanding  of  both  parties,  as  to  what  the  contract 
was  intended  to  be,  and  upon  testimony  entirely  exact  and 
satisfactory;  and  it  must  appear  that  the  mistake  consisted 
in  not  drawing  up  the  instrument  according  to  the  agreement 
that  was  made:  Andrews  v.  Essex  Fire  and  Marine  Ins.  Co.,  2 
Mason,  6;  1  Story's  Eq.  Jur.,  sees.  157-161;  Adams's  Equity, 
171;  1  Phillips  on  Insurance,  42;  1  Arnould  on  Insurance,  51; 
Delaware  Ins,  Co.  v.  Hogan,  2  Wash.  C.  C.  4;  Lyman  v.  United 
Ins.  Co.,  2  Johns.  Ch.  630;  Keisselbrack  v.  Livingston,  4  Johns. 
Ch.  144;  1  Duer  on  Insurance,  71.  The  court  cannot  supply 
an  agreement  that  was  never  made:  Graves  v.  Boston  Ins,  Co.y 
2  Cranch,  419. 

The  record  here  does  not  present  such  a  case.  There  is  no 
explicit  and  satisfactory  evidence  that  any  other  agreement 
was  made  between  the  parties  than  that  which  was  embodied 
in  the  policy.  The  policy  conforms  substantially  to  the  writ- 
ten application  upon  which  it  was  framed.  It  is  not  clearly 
proved  that  the  plats  ever  formed  a  part  of  the  application, 
nor  does  it  appear  that  they  furnish  any  evidence  that  a  dif- 
ferent contract  was  made.  It  is  evident  enough  that  the  object 
of  the  agent  was  to  get  an  insurance  effected  on  this  property; 
but  he  was  not  himself  informed  of  its  situation  and  character 
so  that  he  could  give  a  true  and  correct  description.  The  writ- 
ten application  was  drawn  up  on  such  as  he  had  at  the  time, 
and  the  policy  appears  to  have  been  framed  according  to  the 
application.  No  other  agreement  was  made.  It  is  plain  that 
if  the  description  in  the  policy  be  not  sufficiently  correct,  the 
reason  was  that  the  agent  was  not  furnished  with  sufficient 
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information  to  enable  him  to  de^ribe  the  premises  more  ac 
curately.  It  turns  out  after  a  loss  that  there  was  such  a  mis- 
description of  the  situation  and  character  of  the  buildings  that 
the  plaintiff  apprehends  that  he  would  fail  to  recover  in  an 
action  at  law,  for  the  reason  that  the  policy  might  not  cover 
the  subject  that  he  intended  to  get  insured.  The  company  has 
made  no  other  contract  than  that  contained  in  the  policy.  If 
there  be  such  a  variance  as  would  amount  to  a  breach  of  war- 
ranty in  any  material  respect,  the  result  would  simply  be  that 
the  party,  through  a  want  of  proper  diligence  and  information, 
has  failed  to  make  an  available  contract  of  insurance:  Plahio 
V.  Merchants^  and  Manufacturers'  Ins.  Co.j  38  Mo.  248.  It  is 
not  enough  that  the  agent  intended  to  effect  an  insurance  on 
this  property  by  whatever  description  might  be  correct:  Graven 
V,  Boston  Ins.  Co.y  2  Cranch,  419. 

The  case  made  simply  presents  this  question,  whether  there 
was  such  a  variance  between  the  description  of  the  subject  in- 
sured as  contained  in  the  policy  and  the  actual  buildings  as 
shown  by  the  evidence  as  would  preclude  the  plaintiff  from 
recovering  on  the  policy  in  an  action  at  law.  In  a  general 
sense,  the  buildings  appear  to  have  stood  detached  from  other 
buildings  of  adjoining  proprietors.  The  main  building  was 
of  brick,  the  third  story  only  being  of  wood,  and  there  was  a 
wooden  addition  used  as  a  part  of  the  distillery,  one  story 
high,  and  the  boilers  were  set  in  brick  outside,  with  a  shed- 
roof  of  wood.  Now,  whether  or  not  this  distillery  building 
was  the  identical  subject  insured  in  this  policy,  or  whether 
there  was  a  misrepresentation  of  any  material  Csu^t,  or  a 
breach  of  the  warranty  created  by  embodying  the  representa- 
tions made  in  the  policy,  would  be  matters  of  fact  for  a  jury 
to  determine.  The  contract  is  to  be  construed  with  reference 
to  the  subject-matter,  and  with  a  view  to  the  object  and  inten- 
tion of  the  parties,  as  the  same  may  be  gathered  from  the  in- 
strument. Parol  evidence  is  admissible,  not  to  contradict  or 
change  the  terms  of  the  instrument,  but  to  develop  and  ex- 
plain its  true  meaning.  It  is  admissible  to  show  the  true  sit- 
uation and  character  of  these  buildings  as  the  subject-matter 
referred  to  in  the  policy,  and  also  upon  the  question  of  a  ma- 
terial variation  between  the  representations  made  and  incor- 
porated into  the  policy  and  the  actual  facts  as  they  were,  and 
upon  the  matter  of  a  material  difference  in  the  risk. 

The  construction  of  the  language  of  the  policy  is  to  be  de- 
termined, as  in  other  contracts,  by  usage  and  common  accep- 
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tation;  and  the  etipulatioiiB,  though  being  of  a  character  of 
warranties  and  conditions,  are  to  be  reasonably  construed 
with  reference  to  the  whole  subject-matter,  and  not  captiously 
or  literally:  1  Phillips  on  Insurance,  sees.  766,  872. 

Where  a  policy  described  the  building  as  '^  a  frame  house 
filled  in  with  brick,"  which  amounted  to  a  warranty,  and  the 
proof  showed  a  house  filled  in  with  brick  to  the  eaves  only 
(the  gables  being  of  wood),  and  only  in  front  and  rear,  the 
two  sides  abutting  against  brick  walls,  it  was  left  to  the  jury 
to  say  whether,  by  the  usage  and  custom  of  insurers  and  in- 
sured, such  a  house  answered  the  description  in  the  policy: 
Fowler  v.  jEtna  Fire  Ins.  Co.,  7  Wend.  270;  1  Phillips  on  In- 
surance, sec.  873.  So  when  the  representation  and  the  policy 
described  the  building  as  '^  a  stone  mill  four  stories  high  and 
covered  with  wood,"  and  the  evidence  showed  a  building  of 
stone  to  the  eaves  only,  the  gables  and  roof  being  of  wood, 
under  a  policy  which  contained  a  rule  that  the  insurance 
should  be  void  if  the  buildings  were  described  in  the  policy 
otherwise  than  they  really  were,  '^  so  as  the  same  be  charged 
at  a  lower  premium  than  would  otherwise  be  demanded,"  it 
was  left  to  the  jury  to  decide  whether  the  risk  were  materially 
different,  and  whether  from  all  the  facts  given  in  evidence,  in 
order  to  verify  the  description  given  in  the  policy,  it  was 
necessary  that  the  whole  waUs  from  the  foundation  to  the  roof 
should  be  stone,  and  they  were  instructed  that  no  variation 
not  fraudulently  made  would  vitiate  the  policy,  unless  by 
reason  thereof  the  insurance  was  made  at  a  lower  premium 
than  would  otherwise  have  been  demanded. 

The  decision  in  the  supreme  court  of  the  United  States  was 
placed  on  the  ground  that  the  rule  had  provided  for  the  case; 
but  the  question  of  material  difference  in  the  risk  was  held  to 
be  a  matter  of  fact  for  the  jury  to  decide,  and  no  opinion  was 
given  upon  the  instruction,  which  also  left  it  to  the  jury  to 
determine  whether  the  property  insured  was  truly  described. 
In  Houghton  v.  Manufacturers*  Mut.  Ins.  Co.,  8  Met.  120  [41 
Am.  Dec.  489J,  it  was  held  that  such  representations  embodied 
in  the  policy  partook  in  some  measure  of  the  character  of 
both  representations  and  warranties;,  that  they  need  only  be 
substantially  true  and  correct,  and  that  an  exact  and  literal 
compliance  was  not  required,  as  in  other  warranties;  and  that 
it  was  a  matter  of  fact  for  the  jury  to  decide  whether  such 
representations,  incorporated  into  the  description  in  the  policy, 
were  untrue  in  any  respect  material  to  the  risk,  or  were  sub* 
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ctantially  true  and  correct,  and  made  in  good  faith  without 
any  intent  to  deceive.  The  rule  is,  that  in  cases  of  express 
"Warranty,  it  is  wholly  immaterial  whether  the  matter  war- 
ranted were  material  to  the  risk  or  not;  but  here  the  question 
is  rather  as  to  what  was  warranted.  This  depends  partly 
upon  the  true  interpretation  and  proper  construction  of  the 
policy,  and  in  part  upon  the  question  of  fact  whether  the 
buildings  were  in  fact,  in  every  material  respect,  the  same  as 
they  were  described  in  the  policy,  and  whether  the  actual 
warranty  has  been  complied  with  or  not.  It  becomes  essen- 
tially a  question  whether  the  facts  not  literally  embodied  in 
the  description  in  the  policy,  and  so  not  disclosed,  were  mate- 
rial to  the  risk;  and  there  can  be  no  doubt  that  this  is  a  ques- 
tion of  fact  for  a  jury  to  determine:  2  Greenl.  Ev.,  sec.  397; 
Firemen^ 8  Ins.  Co.  v-  Walden^  12  Johns.  513  [7  Am.  Dec.  340]; 
Macdowall  v.  FrdseVj  1  Doug.  260;  Litiledale  v.  Dixon,  1  Bos. 
<fe  P.,  N.  R.,  151. 

We  do  not  undertake  to  decide  whether  the  plaintiff  would 
be  entitled  to  recover  at  law  or  not.  We  decide  only  that  he 
is  not  entitled  to  the  equitable  relief  prayed  for  in  his  petition 
on  the  case  made  here. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  leave  to  the  plaintiff  to  proceed  at  law  upon  an  amended 
petition,  if  he  chooses  to  do  so. 

The  other  judges  concur. 

Admissibility  of  Parol  Et^encb  to  reform  a  policy  of  insnnuica:  Ripley 
▼.  JEtna  Ins,  Co,,  86  Am.  Dec.  362,  and  note  371;  Cooper  v.  Farmen'MuL  F. 
Im.  Co.,  88  Id.  644,  and  note  649;  SUmt  v.  CUy  F.  Ina.  Co.,  79  Id.  639,  and 
note  647. 

Material  Misrepresentation  in  Description  of  Propertt  in  the  policy 
avoida  it:  Oould  v.  York  County  Mut.  F,  Ins.  Co.,  74  Ahl  Dec  494,  and  not^ 
498;  Mutual  F.  Ins.  Co.  v.  Deale,  79  Id.  673. 

QnE.STi0N  OF  Materiality  of  Misrepresentation  or  concealment  in 
policy  of  insurance  is  for  the  jury:  MtUwU  F.  Ins.  Co.  v.  DecUe,  79  Am.  Dec. 
673;  Daniels  v.  Hudson  River  F.  Ins.  Co.,  69  Id.  192;  BurriU  v.  Saratoga 
County  etc,  Ins.  Co.,  40  Id.  346,  and  note  361. 

Contract  of  Insurance,  Rule  for  CoNSTBaiNO:  St.  John  v.  American 
Mut.  Life  Ins,  Co,,  64  Am.  Dec.  629,  and  note  631;  Grant  v.  Lexington  etc 
Ins.  Co.,  61  Id.  74;  National  F.  Ins.  Co.  v.  Crane,  77  Id.  289,  and  note  296. 

UflAQB  or  Custom  as  Affecting  Pouor  of  Insurance,  and  admissibility 
•of  parol  evidence  to  prove  the  same:  Darnels  v.  Hudson  River  F.  Ins.  Co.^  69 
Am.  Dec.  192;  OUndals  Woolen  Co.  v.  Protection  Ins.  Co.,  64  Id.  309,  and  note 
121. 
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Rogers  v.  Crow. 

140  HI880UBI,  9L1 

liAMP8»  CRAifDELBRSy  Caitdlesticks,  Cakdelabka,  Soonci8|  GA8-nxTinun» 
ftad  the  varioas  oontriTai^pes  for  lighting  houses  by  means  of  candles, 
oil,  other  fluids,  or  gas,  u^  not  fixtures,  form  no  part  of  the  realty,  and 
do  not  pass  under  a  sale  thereof. 

Chubch  Oboan  is  Fixture,  and  Passes  to  Orahtbb,  where  in  the  build« 
ing  of  the  church  a  space  or  recess  was  left  to  be  exclusively  appropri- 
ated to  the  reception  of  the  organ,  and  that  part  of  the  building  was  left 
incomplete,  and  never  finished  until  the  organ  was  put  into  poBition« 
which  was  necessary  to  give  to  that  part  of  the  house  arohitectoral  per- 
fection and  symmetry,  and  to  make  it  conform  to  the  intention  and  nsea 
in  view  when  it  was  erected. 

The  opinion  states  the  facts. 

Cline  and  Jamison,  for  the  appellants. 
Sharp  and  Broadhead,  for  the  respondents. 

By  Court,  Wagner,  J.  This  was  an  action  commenced  in 
the  St.  Louis  court  of  common  pleas,  by  the  respondents,  to 
recover  the  value  of  certain  property  which  they  alleged  to  be 
personal  chattels  belonging  to  them,  and  unlawfully  possessed 
and  detained  by  the  appellants.  From  the  record  it  appears 
that  respondents  were  vestrymen  and  trustees  for  St.  Paul's 
Parish,  a  Protestant  Episcopal  Church  in  the  city  of  St. 
Louis,  and  that  in  their  house  of  worship  they  placed  an 
organ,  gas-fixtures,  and  other  articles,  for  the  convenient  oc- 
cupancy of  the  same.  That  being  pecuniarily  embarrassed, 
they  executed  a  deed  of  trust  conveying  the  lot  on  which  the 
house  was  built,  together  with  all  the  buildings,  erections, 
and  improvements,  to  secure  the  payment  of  their  indebted- 
ness. The  notes  which  the  deed  of  trust  was  taken  to  secure 
not  being  paid,  the  trustees  in  the  deed  sold  the  premises  to 
satisfy  the  same,  and  on  the  sale  Derrick  A.  January  became 
the  purchaser  of  the  property;  January  afterwards  deeded 
and  conveyed  the  property  to  appellants,  who  are  now  in  pos- 
session thereof  On  the  trial,  respondents  dismissed  their 
cause  of  complaint  as  to  several  of  the  articles  enumerated 
in  their  petition,  and  the  court  found  that  others  passed  by 
the  sale  with  the  premises  as  part  of  the  realty,  but  refused 
to  declare  that  the  gas-fixtures  and  the  organ  were  fixtures, 
and  decided  that  they  were  personal  property  detachable 
from  the  real  estate,  and  therefore  did  not  pass  with  it. 

The  evidence  shows  that  when  the  church  was  erected  there 
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was  a  niche  or  recess  left  in  the  walls  over  the  vestibule,  in 
the  front  end  of  the  building,  expressly  for  the  reception  of  an 
organ;  that  the  organ  stands  on  a  floor  or  platform  built  ta 
receive  it,  and  is  fastened  to  this  floor  by  nails  driven  through 
the  outer  case  of  the  organ  into  the  floor.  In  the  rear  of  the 
organ  the  wall  is  in  a  rough,  unfinished  state,  and  .is  pretty 
much  without  ceiling  or  finish.  If  the  organ  were  removed, 
it  would  not  only  destroy  the  architectural  design,  finisli,  and 
symmetry  of  the  building,  but  would  leave  exposed  to  view 
the  unfinished  wall  in  the  rear,  and  the  open  space  above  the 
organ  which  is  now  concealed  by  it.  Skillful  architects  testi* 
fied  that  they  regarded  the  organ  as  a  .part  of  the  church; 
the  internal  finish  of  the  building,  architecturally  considered^ 
would  not  be  complete  without  it 

If  this  contest  had  arisen  between  landlord  and  tenant,  it 
would  admit  of  little  doubt;  for  as  between  landlord  an'd 
tenant  many  things  which  pass  under  the  general  name  of 
fixtures  will  for  the  encouragement  of  trade  be  permitted  to 
be  removed  by  the  tenant  during  his  term,  which,  as  between 
heir  and  executor,  vendor  and  vendee,  or  mortgagor  and  mort- 
gagee, would  be  considered  as  part  and  parcel  of  the  realty^ 
and  would  therefore  belong  to  the  heir,  or  vendee,  or  mort- 
gagee. 

As  to  the  first  point  presented  in  the  case,  it  has  been  imi- 
formly  held  that  lamps,  chandeliers,  candlesticks,  candelabra^ 
sconces,  and  the  various  contrivances  for  lighting  houses  by 
means  of  candles,  oil,  or  other  fluids,  are  not  fixtures,  and 
form  no  part  of  the  freehold. 

In  the  case  of  Lawrence  v.  Kemp^  1  Duer,  863,  the  New  Yor> 
superior  court  decided  that  gas-fixtures,  when  placed  by  i 
tenant  in  a  shop  or  store,  although  fastened  to  the  building 
are  not  fixtures  as  between  landlord  and  tenant. 

In  Wall  V.  Hinds,  4  Gray,  256.  [64  Am.  Dec.  64],  it  was  held 
that  a  lessee  could  take  away  gas  pipes  put  by  him  into  a 
house  leased  to  him  for  a  hotel,  and  passing  from  the  cellar 
through  the  floors  and  partitions,  and  kept  in  place  in  the 
room  by  metal  bands,  though  some  of  them  passed  through 
wooden  ornaments  of  Uie  ceiling,  which  were  cut  away  for  their 
removal. 

Id  South  Carolina  a  house  and  lot  were  sold  under  a  foreclos- 
ure of  mortgage,  and  a  few  days  afterwards  the  sheriff,  under 
execution  against  the  mortgagor,  removed  and  sold  certain 
gas  chandeliers  and  pendant  hall  gas-burners,  and  the  court 
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decided  unanimously  that  they  were  not  fixtures  which  passed 
to  the  purchaser  of  the  real  estate  by  the  coveyance  of  the 
land:  Montague  v.  Dent,  10  Rich.  135  [67  Am.  Dec.  572]. 

The  same  question  arose  in  Pennsylvania  in  the  case  of 
Vaughen  v.  Baldeman,  33  Pa.  St.  622  [75  Am.  Dec.  622],  where 
property  was  sold  by  the  sheriff  in  pursuance  of  an  execution 
placed  in  his  hands,  and  it  was  decided  in  the  same  way,  the 
court  holding  that  gas-fixtures  did  not  pass  under  the  sale  to 
the  vendee  as  a  part  of  the  realty.  In  his  opinion,  Read,  J., 
says:  '^  The  pipes  connect  with  the  street  main,  and  are  now 
carried  up  through  the  walls  and  ceilings  of  the  house,  with 
openings  at  the  points  where  it  is  intended  to  attach  fixtures 
for  the  purpose  of  lighting  the  rooms  and  entries.  These  are 
called  gas-fittings;  whilst  the  chandeliers  and  other  substitutes 
for  the  oil  lamps  and  candles  are  called  gas-fixtures,  and  are 
screwed  on  to  the  pipes,  and  cemented  only  to  prevent  the  es- 
cape of  gas;  and  may  be  removed  at  pleasure,  without  injury 
cither  to  the  fittings  or  to  the  freehold.  There  is  therefore 
really  nothing  to  distinguish  this  new  apparatus  from  the  old 
lamps,  candlesticks,  and  chandeliers,  which  have  always  been 
considered  as  personal  property." 

The  next  question,  as  to  whether  the  organ  is  to  be  regarded 
as  a  fixture  is  not  entirely  clear.  Great  diversity  exists  in 
the  adjudications  on  this  subject,  and  few  decisions  can  be 
considered  as  absolute  authorities  in  other  instances,  even  of' 
fixtures  of  a  similar  denomination.  It  will  be  found  on  an 
examination  of  the  books  that  considerations  of  custom,  inten- 
tion, ornament,  convenience,  and  so  forth,  have  all  had  influ- 
ence in  controlling  the  cases.  Whilst  it  has  been  held  that 
chattels  should  not  be  regarded  as  fixtures  unless  they  are  so 
far  incorporated  with  the  structure  of  which  they  form  a  part 
that  they  cannot  be  severed  from  it  without  injuring  the  struc- 
ture itself,  as  in  Farrar  v.  Chauffetete,  5  Denio,  527,  yet  the 
general  course  of  decision  is  in  favor  of  viewing  everything  as 
a  fixture  which  has  been  attached  to  the  realty,  with  a  view  to 
the  purpose  for  which  it  is  employed  or  held,  however  slight 
or  temporary  the  connection  between  them:  Walmsley  v.  Milnej 
7  Com.  B.,  N.  S.,  115;  Wilde  v.  Waters,  16  Com.  B.  637.  In 
accordance  with  this  rule,  it  has  been  held  repeatedly  that  the 
machinery  of  a  manufactory  is  to  be  regarded  as  a  part  of  the 
realty,  whether  it  is  attached  to  the  body  of  the  building,  or 
merely  connected  with  the  other  machinery  by  running  bands 
or  gearing  which  may  be  thrown  off  at  pleasure  and  without 
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iujury  to  the  freehold.  In  general,  it  may  be  said  that  as  be- 
tween vendor  and  vendee  the  purchaser  is  clearly  entitled  ta 
everything  that  has  been  annexed  to  the  freehold  with  a  view 
of  increasing  its  value  or  adapting  it  to  the  purposes  for  which 
it  is  used;  and  within  this  principle  it  has  been  held  that 
pipes  and  bath-tubs  of  a  dwelling,  the  counters  of  a  store,  the 
vats,  stills,  and  kettles  of  a  brewery  or  distillery,  are  fixtures: 
Cohen  v.  Kyler\  27  Mo.  122;  Tabor  v.  Robinson,  36  Barb.  485; 
Main  v.  SchwarzwaeldeVy  4  E.  D.  Smith,  273;  Bryan  v.  Law- 
rente,  5  Jones,  337. 

Mr.  Dane,  in  his  Abridgment  of  American  Law,  remarks: 
'^  It  is  very  difficult  to  extract  from  all  the  cases  as  to  fixtures 
in  the  books  any  one  principle  upon  which  they  have  been  de- 
cided; though  being  fixed  and  fastened  to  the  soil,  house,  or 
freehold,  seems  to  have  been  the  leading  one  in  some  cases, 
though  not  the  only  one."  And  he  further  remarks:  "Not  the 
mere  fixing  or  fastening  is  alone  to  be  regarded,  but  the  use, 
nature,  and  intention":  3  Dane's  Abr.  156. 

In  Teaffv.  Hetoitt,  1  Ohio  St.  511  [59  Am.  Dec.  634],  Chief 
Justice  Bartley,  after  a  very  able  review  of  the  authorities, 
reached  the  conclusion  that  the  united  application  of  the  fol- 
lowing requisites  might  be  considered  the  safest  criterion  of  a 
fixture:  '*  1.  Actual  annexation  to  the  realty,  or  something  ap- 
purtenant thereto;  2.  Application  to  the  use  and  puri)Ose  of 
that  part  of  the  realty  with  which  it  is  connected;  3.  The 
intention  of  the  party  making  the  annexation  to  make  the 
article  a  permanent  accession  to  the  freehold;  this  intention 
being  inferred  from  the  nature  of  the  article  affixed,  the  rela- 
tion and  situation  of  the  party  making  the  annexation,  the 
structure  and  mode  of  annexation,  and  the  purpose  and  use 
for  which  the  annexation  has  been  made." 

In  the  building  of  the  church  a  space  or  recess  was  pur- 
posely left  to  be  exclusively  appropriated  to  the  reception  of 
an  organ;  that  part  of  the  building  was  left  incomplete,  cind 
was  never  finished  till  the  organ  was  put  in  position.  This 
was  necessary  to  give  that  part  of  the  house  perfection,  sym- 
metry, and  make  it  conform  to  the  intention  and  uses  had  in 
view  when  it  was  erected.  Architecturally,  it  was  incomplete 
till  the  organ  was  fitted  and  fastened,  and  the  workmen  closed 
their  labors,  hiding  the  unfinished  walls  in  the  rear.  The 
character  or  permanency  of  the  annexation  in  this  particular 
case  can  have  no  controlling  or  preponderating  weight.  Upon 
an  examination  of  the  design,  use,  and  adaptability,  the  evi* 
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dence  of  intention  was  manifest  and  unmistakable,  and  the- 
purchaser  had  a  right  to  be  governed  by  these  considerations 
in  regarding  it  as  a  fixture.  In  the  execution  of  the  deed  of 
trust,  the  grantors  made  no  reservation,  and  it  must  be  pre- 
sumed that  they  intended  everything  should  pass  by  their 
deed  that  was  annexed  to  the  realty,  and  stand  pledged  as  a 
security  for  the  debt.  Under  all  the  circumstances,  we  are  of 
the  opinion  that  the  organ  was  a  fixture,  and  formed  parcel  of 
the  realty,  and  as  such  is  rightfully  the  property  of  the  gran- 
tees. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
The  other  judges  concur. 

APFAKATI7S  lOR  LlOBTDTO  HOUSBS,  WHXTHIB  FiXTUBXS:  Joknmm*9  E£r  T. 

WimnaiC%  B£r,  83  Am.  Dec  475,  and  note  480;  WaJUL  y.  Hmi^^  64  Id.  6^ 
and  note  75,  76. 

KuLB  FOR  Determinino  wbxther  TmNO  IS  FixiTrBS:  Note  to  Gray  v. 
Hoidahip,  17  Am.  Dec.  687-^96;   Tecff  v.  BmtfiU,  59  Id.  634,  and  note  657;. 
ProMenee  Oa»  Co,  v.  Thurber,  55  Id.  621,  and  note;  CongrtgaUonal  Society  t» 
Flemrngp  79  Id.  511,  and  note  513. 
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land  demised  binds  the  assignees  by  express  words,  and  the  eorenan^ 
runs  with  the  land. 

AocEFTAVCB  OF  RxKT  BT  LANDLORD  after  notioo  or  knowledge  of  a  fuilur» 
for  which  a  forfeiture  might  have  been  claimed  is  a  waiver  of  tlje  for* 
feitnre. 

Aht  Recognition  of  Tenancy  Subsistino  after  the  right  of  entry  has  ac> 
cnied  and  the  landlord  has  notice  of  the  forfeiture,  has  the  effect  of  a 
waiver.  Slight  acts  are  sufficient  for  this  purpose,  such  as  a  continuanco- 
of  the  lease  without  re-entering  to  take  the  land  itself  or  an  acceptance- 
of  the  rcut. 

FoRFEiruRES  ARE  NOT  Favored  IN  Law,  and  when  once  waived  will  not  he^ 
assisted  by  the  court. 

When  Estate  in  Land  has  been  Forfeited  by  non-performance  of  con- 
ditions at  the  day,  the  forfeiture  will  be  waived  by  accepting  perform- 
ance at  a  subsequent  period;  and  when  a  covenant  has  been  broken, 
already,  the  acceptance  of  performance  of  a  new  agreement  substituted' 
in  place  of  it  will  have  the  same  effect. 

AOCEFTANCB  OF  ReNT  WITH  KNOWLEDGE  OF  PREVIOUS  CAUSES  OF  FORFEIT- 

17RB  implies  a  still  subsisting  lease,  and  precludes  a  forfeiture  afterwarda- 
for  the  same  causes,  and  so  the  acceptance  of  performance  of  a  building 
covenant,  or  of  an  agreement  substituted  in  place  of  it,  together  with  th» 
continued  acceptance  of  rent,  has  the  same  effect. 
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Landlord  Who,  bt  hib  Wobdb  or  Acis^  knowingly  causes  Ida  tenant  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  indnces  him  to 
act  upon  that  belief,  so  as  injuriously  to  alter  his  position,  will  be 
estopped  from  averring  as  against  the  tenant  a  different  state  of  things 
as  existing  at  that  time,  or  if  he  asserts  a  fact  upon  which  the  tenant 
acts  and  will  receive  damage  if  the  fact  is  not  true,  he  will  be  estopped 
from  contvadicting  it. 

liAivDLORD  Who  has  Waived  the  forfeiture  of  the  lease  and  accepted  a 
substituted  agreement  and  new  arrangement  cannot  resist  covenants  to 
renew  the  lease. 

MsABURB  OF  Da&iaoes  FOR  REFUSAL  TO  Benbw  Leasb  after  a  waiver  of 
forfeiture  by  the  landlord  is  the  value  of  improvements  made  during  the 
first  term  and  the  future  value  of  the  leasehold,  less  the  expense  of  re- 
pairs made  during  the  first  term. 

The  opinion  states  the  facts. 

Krum^  Decker^  and  Krum,  and  Oanttj  for  the  appellant. 

Olover  and  ShepUy^  and  Cline  and  Jamiaony  for  the  respond- 
-ent. 

By  Court,  Holmes,  J.  This  is  an  action  for  damages  on  a 
breach  of  covenant  for  the  renewal  of  a  lease,  at  the  suit  of 
the  last  one  of  several  successive  assignees  against  the  lessor. 
The  lease  provided  that  every  failure  to  pay  the  quarterly 
rent  reserved,  or  to  pay  the  taxes,  or  to  keep  any  [or]  perform 
iiny  of  the  other  covenants,  agreements,  or  stipulations  therein 
set  forth,  should  "make  and  create  a  forfeiture  of  the  lease," 
if  so  determined  by  the  lessor,  by  a  notice  in  writing.  The 
lease  was  not  to  be  assigned  by  the  lessee,  under  penalty  of 
forfeiture,  without  the  written  consent  of  the  lessor.  The 
lessee  bound  himself,  his  heirs,  executors,  administrators,  and 
assigns,  to  erect  three  good  and  substantial  three-story  brick 
houses  of  a  specific  quality  and  description  on  the  lot  demised, 
within  the  first  two  years  of  the  term,  which  were  to  be  the 
property  of  the  lessor  at  the  end  of  the  lease  and  renewals.' 
The  lease  was  for  a  term  of  ten  years,  and  was  to  be  renewed 
for  another  term  of  ten  years,  "provided  the  said  lessee,  or  his 
legal  representatives  or  assigns,  shall  punctually  pay  all  the 
rents  and  taxes"  which  might  be  assessed  and  legally  de- 
manded, "and  perform  all  the  other  covenants,  agreements, 
and  stipulations  herein  set  forth."  The  renewed  lease  was  to 
-contain  similar  covenants,  except  that  the  rent  was  to  be  fixed 
upon  a  valuation  by  appraisement  in  the  lease  specially  pro- 
vided; and  a  second  renewal  for  still  another  term  of  ten 
years  was  to  be  made  in  the  same  manner,  and  subject  to  like 
covenants,  agreements,  and  stipulations. 
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There  was  evidence  to  the  effect  that  some  of  the  saccessive 
Assignments  of  the  lease  had  been  made  without  license  in 
writing,  and  some  upon  a  written  consent,  which  had  been 
lost;  but  that  the  lessor  had  never  enforced  a  forfeiture  of  the 
*ease  for  this  or  any  other  reason,  and  had  accepted  rent  with 
full  knowledge  of  this  failure,  from  the  several  assignees  in 
succession  down  to  the  end  of  the  term;  that  the  three  houses 
had  not  been  built  within  the  first  two  years  df  the  term;  that 
the  time  had  been  afterwards  extended  by  the  lessor  by  a 
writing,  which  had  been  lost,  or  was  not  produced;  and  that 
the  assignee  in  possession,  with  this  knowledge  and  consent 
of  the  lessor,  and  in  pursuance  of  an  arrangement  made  with 
him,  had  proceeded  to  erect  these  three  houses  under  the  lease, 
which  were  still  not  complete  within  the  extended  time,  nor 
to  the  entire  satisfaction  of  the  lessor, — but  that  upon  certain 
alterations  and  improvements  being  made  under  the  super- 
vision of  certain  arbitrators,  the  lessor  had  finally  consented 
not  to  insist  upon  forfeiting  the  lease,  and  accepted  the  build- 
ings as  they  were,  as  a  performance  of  the  covenant,  and  ex- 
pressed himself  satisfied;  be  continued  afterwards  to  accept 
rent  as  before  until  the  end  of  the  term,  and  never  took  any 
steps  to  forfeit  the  lease. 

At  the  end  of  the  term  the  lessor  refused  to  renew  the  lease 
according  to  the  covenant  for  renewal,  proceeded  to  eject  the 
tenants,  and  took  possession  of  the  property.  He  now  takes 
the  ground  that  the  covenants  and  agreements  on  which  the 
stipulation  for  a  renewal  depended  had  not  been  kept  and  per- 
formed according  to  the  terms  and  conditions  of  the  lease,  and 
that  he  was  not  bound  to  renew.  It  is  answered,  on  the  other 
side,  that  all  right  of  forfeiture  for  the  reason  that  the  lease 
had  been  assigned  without  the  written  consent  of  the  lessor, 
or  that  the  other  covenants  had  not  been  kept,  had  been 
waived  by  the  subsequent  acceptance  of  rent,  with  notice  of 
the  cause  of  forfeiture,  and  that  any  right  to  refuse  a  renewal 
of  the  lease  on  account  of  any  breach  of  the  building  covenant 
had  been  waived;  also  by  his  own  acts,  and  by  his  acceptance 
of  performance  of  the  substituted  agreement,  that  he  was 
estopped  to  deny  that  this  covenant  had  not  been  performed. 

The  covenant  of  the  lessee  for  himself  and  assigns  to  buitd 
houses  on  the  land  demised  binds  the  assignees  by  express 
words,  and  the  covenant  runs  with  the  land:  Dumpor^s  Castj 
I  Smith's  Lead.  Cas.  102. 

The  acceptance  of  rent  after  full  notice  or  knowledge  of  the 

▲m.  Dsa  Vol.  Xom— ^J> 
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failure  for  which  a  forfeiture  might  have  been  claimed  was  a 
waiver  of  the  forfeiture,  which  could  not  afterwards  be  asserted: 

1  Smith's  Lead.  Gas.  83;  Ooodright  v.  Davis^  Cowp.  803;  Ro& 
V.  Harrison^  2  Term  Rep.  225;  Amsby  v.  Woodward^  6  Barn. 

6  C.  519. 

It  was  in  evidence  that  the  landlord  elected  to  retain  the^ 
reversion  with  its  incidents,  and  continue  the  lease,  without 
re-entering  to  take  the  land  itself.  Slight  acts  are  deemed 
sufficient  for  this  piirpose,  and  any  recognition  of  a  tenancy 
subsisting  after  the  right  of  entry  has  accrued,  and  the  lessor 
has  notice  of  the  forfeiture,  will  have  the  effect  of  a  waiver: 

2  Piatt  on  Leases,  468;  Taylor's  Landlord  and  Tenant,  sees. 
497,  498;   Coon  v.  Brickett^  1  N.  H.  163;  Jackson  v.  Bronson^ 

7  Johns.  227  [5  Am.  Dec.  258];  Jackson  v.  Allen^  3  Cow.  220. 
A  man  may  be  estopped  by  acceptance  of  rent:  4  Com.  Dig., 
tit.  Covenant,  A,  3,  p.  79. 

The  principle  is  not  confined  to  a  forfeiture  for  assigning 
without  license,  or  for  non-payment  of  rent,  but  extends  to  any 
other  ground  of  forfeiture  which  merely  makes  the  lease  void- 
able, unless  the  lessee  proceeds  to  enforce  the  forfeiture  by 
re-entry.  Forfeitures  are  not  favored  in  the  law,  and  where  a 
forfeiture  is  once  waived,  the  court  will  not  assist  it:  Cowp* 
803.  The  clause  in  this  lease  which  gave  a  right  of  forfeiture 
and  re-entry  for  non-payment  of  rent  and  taxes,  or  for  any 
failure  to  keep  and  perform  the  covenants,  agreements,  and 
stipulations  in  lease,  did  not  make  the  lease  absolutely  void^ 
but  only  voidable  at  the  election  of  the  lessor.  It  may  be  con- 
sidered as  well  established  that  where  an  estate  in  land  has 
been  forfeited  by  non-performance  of  conditions  at  the  day^ 
the  forfeiture  will  be  waived  by  accepting  performance  at  a 
subsequent  period;  and  where  a  covenant  has  been  broken 
already,  the  acceptance  of  performance  of  a  new  agreement 
substituted  in  place  of  it  will  have  the  same  effect:  1  Smith's 
Lead.  Cas.  88;  Chalker  v.  Chalkety  1  Conn.  79  [6  Am.  Dec.  206]; 
Clark  V.  Jones^  1  Denio,  516  [43  Am.  Dec.  706];  Jones  v.  Car- 
ter,  15  Mees.  &  W.  718. 

This  covenant  for  a  renewal  depended  only  ujwn  the  con- 
dition that  the  lessee  or  his  assigns  should  pay  the  rent  and 
taxes,  and  perform  the  other  covenants;  and  the  lease  was 
conditioned  to  be  forfeited  at  the  option  of  the  lessor,  on  notice 
in  writing,  upon  any  failure  to  keep  and  perform  these  same 
covenants.  No  forfeiture  was  enforced  during  the  term.  The 
rents  were  accepted  to  the  end  of  the  term  with  knowledge  of 
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all  causes  of  forfeiture.  The  failure  to  perform  the  building 
covenant  was  certainly  well  known  to  him,  and  the  evidence 
tended  strongly  to  prove  that  he  had  granted  an  extension  of 
the  time;  that  he  was  fully  aware  of  the  progress  and  com- 
pletion of  the  work;  that  he  complained,  negotiated,  and  arbi- 
trated, concerning  it;  that,  upon  urgent  solicitation,  he  had 
forborne  to  take  any  steps  to  forfeit  the  lease;  and  that  when 
the  work  was  finished,  though  not  done  exactly  according  to 
the  new  agreement  or  the  provisions  of  the  building  covenant, 
he  not  only  accepted  it  as  a  performance,  and  expressed  him- 
self satisfied,  but  certainly  forebore  ever  afterwards  to  claim 
any  forfeiture  on  account  of  a  failure  to  keep  and  perform  that 
covenant  or  any  other.  He  stood  by  and  saw  the  work  go  on, 
and  encouraged  the  assignee  to  expend  his  money  in  the  com- 
pletion of  valuable  buildings,  which  were  to  become  his  prop- 
erty at  the  termination  of  the  lease  and  renewals.  He  knew 
that  the  work  was  done  under  a  full  persuasion  that  it  would 
be  accepted  as  a  performance,  or  in  place  of  a  performance,  of 
this  covenant.  The  work  was  done  within  about  four  years  of 
the  end  of  the  term;  and  now,  after  such  acceptance,  he  insists 
upon  a  breach  of  this  covenant  as  a  justification  for  his  refusal 
to  renew  the  lease,  and  claims  that  it  had  been  irrevocably 
broken  before  the  work  began. 

It  is  not  to  be  supposed  that  the  assignee  had  any  expecta- 
tion that  his  lease  was  to  end  in  four  years  after  the  erection 
of  these  houses,  nor  that  the  lessor  was  not  fully  aware  that  he 
relied  upon  a  renewal  of  the  lease  according  to  its  tenor,  and 
depended  upon  his  acceptance  as  a  waiver  of  all  cause  of  for- 
feiture and  a  performance  of  the  covenant.  It  may  as  well  be 
said  of  this  waiver  as  a  waiver  of  an  assignment  without  license, 
that  to  hold  otherwise  would  be  '*  productive  of  great  injustice, 
and  enable  a  landlord  to  eject  a  tenant  after  he  had  given  him 
reason  to  suppose  that  the  forfeiture  was  waived,  and  after  the 
latter  had,  on  this  supposition,  expended  his  money  in  im- 
proving the  premises":  Amaby  v.  Woodward,  6  Barn.  &  C.  519; 
2  Piatt  on  Leases,  469. 

If  a  man  be  estopped  by  the  acceptance  of  rent,  and  if  such 
acceptance,  with  knowledge  of  the  previous  causes  of  forfeiture, 
implies  a  still  subsisting  lease,  and  precludes  a  forfeiture  after- 
wards for  the  same  causes,  why  may  not  the  acceptance  of 
performance  of  this  building  covenant,  or  rather  of  the  agree- 
ment substitnted  in  the  place  of  it,  together  with  the  continued 
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acceptance  of  rent,  be  deemed  an  irrevocable  waiver  of  this 
cause  of  forfeiture? 

If  the  lessor  intended  to  refuse  a  renewal,  why  did  he  not  so 
inform  the  tenant  before  he  began  to  build?  or  why  did  he 
allow  him  to  proceed  with  the  expenditure  of  his  money?  Not 
to  hold  that  this  was  not  a  complete  waiver  would  be  a  great 
hardship  upon  the  plaintiff;  and  viewing  the  matters  with 
reference  to  the  whole  conduct  of  the  defendant,  it  would  cer- 
tainly have  all  the  effect,  if  it  did  not  wear  the  aspect,  of  an 
intentional  fraud.  When  a  man  by  his  words  or  conduct 
knowingly  causes  another  to  believe  in  the  existence  of  a  cer- 
state  of  things,  and  induces  him  to  act  upon  that  belief  so  as 
injuriously  to  alter  his  previous  position,  the  former  will  be 
concluded  from  averring,  as  against  the  latter,  a  different  state 
of  things  as  existing  at  that  time;  or  asserts  a  fact  upon  the 
faith  of  which  another  acts,  and  will  receive  damage  if  the  fact 
be  not  true,  he  shall  be  estopped  from  contradicting  it:  Broion 
V.  Wheeler,  17  Conn.  353  [44  Am.  Dec.  550].  We  think  the 
case  comes  within  the  doctrine  both  of  waiver  and  estoppel: 
1  Greenl.  Ev.,  sec.  207;  Dezell  v.  Odell,  3  Hill,  215  [38  Am. 
Dec.  628];  Townsend  v.  Empire  Stone-dressing  Co.,  6  Duer,  208. 

The  defendant  cannot  now  be  heard  to  say  that  the  cove- 
nants of  this  lease  had  not  been  fully  performed.  It  matters 
not  that  the  building  covenant  had  been  broken  and  the  term 
elapsed.  The  substitution  of  a  new  arrangement,  even  by 
parol,  which  was  acted  upon  by  both  parties,  and  executed  to 
the  satisfaction  of  the  defendant,  was  enough.  It  is  insisted 
that  the  proof  of  this  satisfaction  was  not  clear.  W^e  do  not 
lay  the  whole  stress  upon  this  admission  that  he  was  satisfied. 
The  facts  themselves,  the  acts  of  the  parties,  the  forbearance 
to  claim  a  forfeiture,  the  acceptance  of  rent,  the  confiscation 
of  the  buildings,  speak  louder  than  his  express  admissions, 
and  are  even  more  satisfactory. 

The  first  instruction  given  for  the  plaintiff  placed  the  issue 
of  a  waiver  by  acceptance  substantially  before  the  jury  on  all 
the  evidence  bearing  upon  the  question;  andtliis  issue  was 
decisive  of  the  case. 

The  instructions  refused  for  the  defendant  proceeded  upon 
a  theory  of  the  law  which  cannot  be  sustained. 

As  to  damages,  the  general  rule  was  correctly  laid  down  by 
the  court.  It  is  insisted  that  the  plaintiff  was  not  entitled  to 
recover  for  the  expense  of  repairs  made  upon  the  premises 
shortly  before  the  end  of  the  first  term.  '  This  may  be  so  in 
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some  cases;  but  here  it  was  proper  for  the  jury  to  consider  as 
well  the  value  of  the  improvements  made  during  this  fir^t 
term  as  the  future  value  of  the  leasehold  in  estimating  the 
actual  damage  sustained  by  the  plaintiff  in  the  broach  of 
the  covenant  to  renew.  The  evidence  tended  ta  prove  that 
the  value  of  the  future  leasehold  with  the  renewals  was  about 
twenty  thousand  dollars.  The  expense  of  repairs  would  seem 
to  have  been  deducted  in  the  verdict,  which  was  for  some  six- 
teen thousand  dollars  only.  We  see  no  reason  to  think  the 
verdict  was  excessive. 
Judgment  affirmed. 

The  other  judges  concur. 

AocKPTANCE  BT  Landlo&d  09  Rest  AooRUiivo  AiTiR  FoBVDTUBS  oper- 
ates aa  a  waiver  of  the  breach  of  a  condition  of  the  lease:  Chmber  v.  ITaeheU, 
70  Am.  Dec.  467,  and  note  4CS;  note  to  Smith  v.  Mariner,  68  IdL  S5.  The 
principal  case  is  cited  to  the  above  point  in  Il&m  v.  Pettier,  16  Mo.  App.  440; 
Mooer9  v.  Martin,  23  Id.  661. 

FoBnrruRBs  will  ivot  bs  EMyoscKD:  Hall  v.  Delaplaine,  68  Am.  Dec.  67; 
WttUUm  V.  WhiiUm,  75  Id.  163,  and  notes  to  these  cases. 

AoCKFTAHCB  OF  FuLFiLLMiNT  OF  CoNDmoN  at  a  later  day  than  the  stipu- 
lated period  is  a  waiver  of  idl  objections  that  it  was  not  seasonably  per- 
formed: Crocker  v.  Old  SiAUh  Society  in  Bonton,  106  Mass.  498,  citing  the 
principal  case. 

Equttt  will  Comfel  Specifio  Pbrvormancb  of  Covbvant  to  renew  a 
lease:  Biddle  v.  McDonough,  15  Mo.  App.  540;  or  hold  the  covenantor  Lable 
in  damages  for  breach  of  the  covenant:  Amot  v.  AleoDOtiderp  44  Mo.  28,  both 
citing  the  principal  case. 


Bernecker  v.  Miller. 

[40  Missouri,  47S.] 

Poaaissiov  of  Onb  Tenant  in  Ck>MMON  is  Possbssion  of  All.  Where 
two  are  in  poesessiou  together,  and  one  only  is  turned  oat,  and  the  other 
still  remains,  his  possession  is  still  that  of  the  other  also  aa  well  aa  his 
own. 

The  opinion  statea  the  facts. 

P.  C  MoreJuad,  for  the  appellants. 

R.  S.  MeDanaldj  foi  the  respondent. 

By  Conrt,  Holmes,  J.  This  was  an  action  of  forcible  entry 
and  detainer.  It  appears  that  the  defendants  had  been  in  pos- 
session of  the  premises  together  as  heirs  and  tenants  in  com- 
mon; that  Wendelin  Miller  (who  held  by  right  of  his  wiie) 
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had  taken  a  lease  from  the  plaintiff,  who  was  not  in  any 
actual  possession  of  the  premises  at  the  time,  which  included 
these  premises  (as  Wendelin  says,  by  mistake  in  the  descrip- 
tion, of  which  he  knew  nothing,  not  being  able  to  read  Eng- 
lish); and  at  the  expiration  of  this  lease  the  plaintiff  sued 
him  and  obtained  a  writ  of  possession  against  him,  which 
was  executed  by  the  sheriff  by  putting  out  Wendelin  and  his 
family,  leaving  Martin  Miller  in  possession  as  before.  There 
was  nothing  to  show  that  either  one  of  these  tenants  in  com- 
mon had  the  exclusive  possession  more  than  the  other.  After 
being  put  out,  Wendelin  and  his  family  returned  into  the  house, 
where  Martin  still  remained. 

This  action  is  brought  against  both  Wendelin  and  Martin, 
and  is  founded  upon  the  idea  that  the  plaintiff,  by  turning  out 
Wendelin,  had  obtained  the  exclusive  possession  of  the  prem- 
ises. But  the  sheriff  did  not  turn  out  Martin,  because  his 
writ  did  not  name  him,  and  there  was  no  re-entry  by  him 
upon  any  possession  of  the  plaintiff.  The  plaintiff,  being  a 
witness,  said  that  Martin  was  a  hired  man  and  a  servant  of 
Wendelin.  Wendelin  Miller  testified  that  Martin  occupied 
the  premises  before  he  went  there,  and  continued  to  occupy  a 
room  in  the  house,  not  as  his  servant. 

The  court  left  it  to  the  jury  to  say  whether  or  not  Martin 
was  in  possession  only  as  the  servant  of  Wendelin,  and  the 
jury  found  for  the  plaintiff. 

The  defendant  asked  the  court  to  instruct  the  jury  that,  on 
the  evidence,  the  plaintiff  was  not  entitled  to  recover  against 
Martin.  This  instruction  was  refused.  We  think  the  instruc- 
tion should  have  been  given.  Martin  was  in  possession  as 
one  of  the  tenants  in  common;  he  had  not  been  dispos.sessed 
by  the  sheriff;  he  had  not  made  any  forcible  entry  upon  any 
possession  of  the  plaintiff.  That  he  may  have  been  a  hired 
man  to  do  work  for  Wendelin,  or  may  have  been  his  servant 
otherwise,  was  not  conclusive  of  his  right  to  the  possession  of 
the  premises.  The  possession  of  one  tenant  in  common  is 
the  possession  of  all.  Where  two  are  in  possession  together, 
and  one  only  is  turned  out  and  the  other  still  remains,  his 
possession  is  still  that  of  the  other  also  as  well  as  his  own. 
We  are  inclined  to  think  the  case  came  within  the  decision  in 
Oarrison  v.  SavignaCy  25  Mo.  47  [69  Am.  Dec.  448],  and  that 
there  was  error  in  refusing  the  defendant's  instruction. 

Judgment  reversed,  and  the  cause  remanded.  The  other 
judges  concur. 


f 
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PoesEssiON  OF  One  Co-tenant  is  Possession  of  All:  Alexander  v.  A'en- 
nedy,  70  Am.  Dec.  358;  Pool  v.  Morris,  74  Id.  68;  Warfield  v.  Lindeil,  77 
id.  614,  and  notes  to  these  cases. 

The  pbincipal  case  is  ctted  in  Freeman  on  Cotenancy  and  Partition, 
2d  ed.,  sec.  167. 


Chambers's   Administeator   v.   Weight's   Heies. 

j^  [40  1II880UBI,  482.1 

Covenant  ttndeb  Seal  between  Tenants  in  Common,  by  which  they 
bind  themselves,  their  heirs,  executors,  or  administrators,  to  bear  equally 
the  expenses  of  any  suit  by  or  against  the  parties  to  the  contract  involv- 
ing the  validity  of  the  title  to  their  lands,  is  a  personal  covenant,  and  cm- 
braces  only  such  suits  and  expenses  as  may  be  commenced  during  the 
.  lifetime  of  the  contracting  parties,  and  does  not  include  those  which 

may  be  brought  after  the  decease  of  such  parties,  and  be  prosecuted  or 
defended  by  their  heirs  and  personal  representatives. 
Ufon  Death  of  Ancestor,  his  Land  Passes  to  his  Heirs  or  devisees. 
His  personal  representative  takes  no  interest  in  it  beyond  a  naked 
power  to  sell  for  the  payment  of  debts,  and  the  possession  as  well  as  tht 
defense  of  the  title  belongs  exclusively  to  the  heirs  or  devisees. 

The  opinion  contains  the  facts. 
^  £.  A.  Hilly  for  the  appellant. 

Clover  and  Shepleyy  for  the  respondents. 

Bj  Court,  Holmes,  J.  The  case  comes  to  this  conrt  by 
appeal  from  a  judgment  on  demurrer  to  the  petition.  The 
6uit  was  founded  upon  a  written  contract  under  seal  between 
William  Chambers,  William  Christy,  and  Thomas  Wright, 
dated  August  30,  1830.  The  parties  had  previously  made  a 
partition  among  themselves  of  a  tract  of  land  held  by  them 
as  tenants  in  common  under  Louis  Labeaume,  and  the  gen- 
-eral  tenor  of  the  contract  related  to  costs  and  expenses  to  be 
incurred  in  prosecuting  or  defending  the  title  to  the  lands  so 
divided  in  partition,  and  to  the  equalization  of  losses  which 
might  be  sustained  by  reason  of  defects  in  the  title;  and  the 
particular  clause  which  was  made  the  foundation  of  this  ac- 
tion read  as  follows:  "And  in  the  event  of  any  suit  or  suits 
being  prosecuted  by  or  against  the  parties  aforesaid,  or  either 
of  them,  involving  the  title  of  the  original  grant  to  Louis 
Labeaume,  the  expenses  shall  be  equally  borne  by  the  parties 
liereto."  The  previous  clauses  related  to  suits  and  matters 
then  pending  and  existing;   the  whole  contract  terminating 
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with  this  clause,  "for  the  performance  of  which  we  bind  our- 
selves,  our  heirs,  executors,  and  adminifeir:.t( •:•«." 

The  suit  is  brought  by  the  administrator  of  William  Cham- 
bers against  the  heirs  and  devisees  of  William  Christy,  who 
died  in  1837,  and  for  expenses  of  suits  concerning  the  title  to 
said  lands  which  were  prosecuted  or  defended  by  the  admin- 
istrator after  the  decease  of  the  original  party  whom  he  repre- 
sented. 

We  think  the  demurrer  was  well  taken.  The  contract 
concerned  the  personal  acts  of  the  persons  named  only,  and 
related  to  suits  to  be  prosecuted  by  or  against  them,  or  either 
of  them,  and  at  least  commenced  during  the  life  of  the  party 
concerned,  and  to  expenses  which  should  be  incurred  in  such 
suits.  It  did  not  embrace  suits  and  expenses  which  should 
arise  after  the  decease  of  the  contracting  parties,  and  be- 
prosecuted  or  defended  by  their  heirs  and  devisees  or  legal 
reprti6entatives.  The  whole  scope  of  the  agreement  was  con- 
fined to  the  immediate  parties,  to  acts  to  be  done  by  either 
one  of  them,  and  to  suits  which  were  at  least  begun  to  be- 
prosecuted  or  defended  by  him  in  his  lifetime,  and  to  the 
expenses  to  be  incurred  therein.  If  any  demand  had  arisei> 
upon  a  breach  of  this  contract  in  favor  of  William  Chambers 
in  his  lifetime  or  after  his  decease,  it  would  doubtless  have- 
been  a  debt  against  the  other  parties  or  their  estates.  Na 
such  demand  ever  arose  or  existed  under  the  contract  upoa 
this  petition. 

If  the  suits  in  which  the  expenses  sued  for  were  incurred 
had  been  commenced  by  or  against  William  Chambers  in  hi» 
lifetime,  there  is  authority  for  saying  that  his  administrator 
might  have  been  bound  to  go  on  with  them  to  their  termina-^ 
lion,  and  that  all  the  exjxenses  incurred  therein,  either  before  or 
after  his  decease,  would  have  been  incurred  under  this  contract 
and  by  authority  of  its  provisions,  and  that  the  debts  thus 
created  against  the  other  parties,  or  their  heirs,  devisees,  and 
legal  representatives  would  have  been  assets  of  the  estate  of 
William  Chambers  for  which  his  administrator  might  sue  in 
his  representative  capacity;  for  this  would  not  have  been  a 
personal  engagement  merely  to  be  performed  by  the  party 
himself  only,  depending  upon  his  personal  judgment,  skill,. 
and  taste,  and  it  might  have  been  implied  that  he  undertook 
and  covenanted  to  prosecute  or  defend  such  suit  to  the  end,, 
and  that  the  other  parties  covenanted  to  pay  to  him  or  his  per- 
sonal representatives  their  respective  proportions  of  the  ex* 
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pcnses  to  be  incurred  therein:  Marshall  v.  Broadhurst,  1  Cromp. 
&  J.  403;  S.  C,  1  Tyrw.  348;  S^oni  v.  Kirkman,  1  Tyrw.  <fe 
G.  777;  Edwards  v.  Graeey  2  Mees.  &  W.  190;  Chitty  on  Con- 
tracts,  98.  Wherever  the  testator  is  bound  by  the  covenant^ 
his  executor  or  administrator  is  bound  also,  unless  it  be  such 
a  covenant  as  was  to  be  determined  by  his  death,  or  was  to  be^ 
performed  by  him  in  person;  he  is  not  bound  by  a  covenant 
for  the  personal  act  of  the  testator,  unless  there  be  a  breach  in 
his  lifetime,  but  he  may  be  bound  to  do  a  personal  thing 
which  the  testator  undertakes  to  do,  and  which  is  not  deter- 
mined by  his  death,  but  may  be  performed  or  completed  by 
his  personal  representative,  who  may  be  said  to  represent  hin^ 
as  to  the  performance  of  covenants  which  are  by  covenants  to 
be  performed,  as  well  after  as  before  his  decease,  but  not  a» 
to  covenants  never  made  or  things  which  he  never  undertook 
to  perform  at  all:  2  Williams  on  Executors,  1487;  3  Com.  Dig.,, 
tit.  Covenants,  C,  1,  p.  263,  and  B,  1,  p.  260;  Thurseden  v. 
Warthen,  2  Bulst.  158;  Harvey  v.  Oswoldy  Cro.  Eliz.  553;. 
Hovey  v.  Newtoriy  11  Pick.  42;  Labarge  v.  McCauslandy  3  Mo. 
685. 

The  party  here  did  not  covenant  that  he  would  prosecute  or 
defend  all  such  suits  as  might  thereafter  be  brought,  nor  that 
he  would  pay  the  expenses  thereof;  and  it  is  not  the  case  of  a 
breach  of  covenant  on  his  part  to  be  performed.  The  contract 
is  to  be  construed  with  reference  to  the  subject-matter  and 
according  to  the  intentions  of  the  parties:  Browning  v.  Wright y 
2  Bos.  &  P.  13;  Story  on  Contracts,  sec.  567.  We  cannot  add 
anything  to  the  terms  in  which  it  is  expressed.  It  may  bo 
understood  as  u  power  given  to  incur  expenses  in  any  suit 
prosecuted  by  or  against  either  of  the  parties  involving  the  title 
in  question,  and  to  charge  the  other  parties  with  their  respective- 
portions  thereof.  The  charges  so  authorized  are  made  a  debt 
against  them,  for  the  payment  of  which  they  bind  themselves,, 
their  heirs,  executors,  and  administrators.  This  power  i& 
given  to  William  Chambers,  but  not  to  his  heirs  or  legal  repre- 
sentatives; they  are  not  named  or  designated  in  the  contract 
slb  grantees  of  any  such  power.  It  is  not  said  that  his  heir» 
or  legal  representatives  may  incur  such  expenses  at  their 
charge,  nor  that  they,  their  heirs  or  legal  representatives,  would 
be  liable  for  the  expenses  of  all  suits  that  might  be  commenced 
or  prosecuted  or  defended  after  the  decease  of  all  the  immediate 
parties  by  such  heirs  or  legal  representatives  in  all  future  time. 
The  expenses  sued  for  were  incurred  after  the  decease  of  all  the 


314  Chambers's  Adm'r  v.  Wright's  Heirs.     [Missouri, 

original  parties  to  the  contract.  We  do  not  see  how  the  admin- 
istrator could  derive  any  authority  from  this  instrument  to 
(prosecute  or  defend  these  suits,  or  to  incur  the  expenses  at 
the  charge  of  the  defendants  or  their  ancestors;  and  it  is  need- 
less to  inquire  by  what  authority  he  did  actually  proceed. 
The  real  estate  descended  to  the  heirs  or  passed  to  the  dev- 
isees; the  personal  representative  takes  no  interest  in  the 
lands  descended  but  a  naked  power  to  sell  for  the  payment  of 
•debts,  and  the  possession  as  well  as  the  defense  of  the  title 
"belongs  to  the  heirs  and  devisees.  The  administrator  had 
nothing  to  do  with  it:  Aubtuihon  v.  Lory,  23  Mo.  99. 

This  does  not  belong  to  the  class  of  covenants  which  run 
with  the  land  and  concern  the  tenure  and  enjoyments  of  the 
property  conveyed.  It  is  purely  a  personal  and  collateral 
•covenant;  and  there  is  no  such  privity  of  contract  between 
the  parties  here  as  can  bind  them  any  further  than  they  are 
expressly  bound  by  the  terms  of  the  written  instrument: 
Ilurd  V.  CurtiSj  19  Pick.  459;  2  Washburil  on  Real  Property, 
16;  1  Smith's  Lead.  Cas.,  4th  ed.,  118;  8  Com.  Dig.,  tit.  Cov- 
enants, C,  8,  A,  2,  pp.  256-265.  There  is  no  debt  against  the 
xlefendants  or  their  ancestors,  arising  under  the  contracti 
which  would  be  assets  to  be  recovered  by  the  plaintiff;  and 
it  is  therefore  unnecessary  to  inquire  in  what  manner  any 
«uch  debt  could  be  enforced  against  these  defendants,  as 
heirs  and  devisees,  after  administration  closed. 

Judgment  affirmed.    The  other  judges  concur. 


The  principal  case  is  cited  in  Rawle  on  Covenants  for  Title,  547,  554| 
to  whether  covenants  to  defend  the  title  made  by  the  ancestor  terminate 
^ith  his  death,  or  run  with  the  land  and  bind  the  heir. 

Heirs  Hold  Title  to  Land  frou  Intestate  in  their  o^'n  right,  subject 
only  to  his  debts,  and  not  subject  to  any  other  control  of  the  administratori 
Walbridge  v.  Day,  83  Am.  Dec.  227,  and  note  230;  CamcUl  v.  WiUon,  76  Id. 
'Sol,  and  note  357;  Rose  v.  Newman,  80  Id.  G46. 

Probate  or  County  Courts  Possess  No  Power  to  allow  any  claims 
Against  a  decedent's  estate,  or  to  order  the  sale  of  land  belonging  thereto, 
except  to  pay  the  debts  of  the  deceased  existing  at  his  death:  Presbyterian 
-Church  V.  McEUdnney's  AdmW,  CI  Mo.  543;  RUchiey  ▼.  Witim-;  72  Id.  559; 
Zoli  V.  CamaJian,  83  Id.  40;  Dillinger  v.  KeUey,  84  Id.  665;  Scudder  v.  Amea, 
-89  Id.  521,  all  citing  the  principal  case. 

Upon  Death  of  Intestate,  his  Land  Descends  Dibectlt  to  his  Hxibs. 
The  administrator  takes  no  interest  therein,  except  for  the  payment  of  debtex 
ZoU  v.  CamaJtan,  83  Mo.  40,  citing  the  principal  case. 

Sturgeon  v.  Sghaumbebo,  40  Mo.  486,  is  decided  upon  the  anthori^  of 
the  principal  case. 


I 
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*  Ballentine  v.  North  Missouri  E.  E.  Co, 

(40  MIBBOUBI.  49L] 

ICbasubb  of  Obligation  akd  Suyficiknct  of  Acoommodatton  of  Com- 
mon Carrier  to  ftumiah  transportation  must  be  determined  by  the 
amount  of  freight  ordinarily  carried  on  any  given  line  of  road.    This 
duty  of  the  carrier  is  not  peculiar  to  any  season  of  the  year,  or  any 
'  special  emergency  which  may  arise  in  the  course  of  business;  thus  if  by 

reason  of  a  sudden  or  unusual  demand  for  stock  or  produce  in  the  mar- 
ket, or  from  any  other  cause,  there  should  be  a  sudden  and  unexpected 
I  influx  of  business,  the  obligation  to  carry  will  be  fully  met  by  shipping 

the  freight  in  the  order  ajid  priority  of  time  in  which  it  is  offered. 

Carrier's  Means  of  Transportation  must  be  so  Distributed  at  the 
yarious  stations  along  the  road  as  to  afford  a  reasonable  amount  of  ac- 
commodation for  all.  One  station  must  not  be  furnished  with  means  of 
transportation  to  the  prejudice  of  another. 

Carrier  must  Receivb  All  Freight  that  may  be  offered,  and  within  a 
reasonable  time,  and  in  the  order  in  which  it  is  offered,  transport  it  to 
the  point  designated  by  the  owner  or  party  in  charge,  lliis  duty  must 
be  performed  in  good  faith,  without  favor  or  partiality  to  any  one. 
^  Keoliobnoe  of  Carrier  in  Delay  in  Transfortino  Freight  is  a  ques- 
tion for  the  jury  from  all  the  facts  and  circumstances  in  the  case. 

Carrier  is  not  Liable  for  Delay  in  Transfortino  Freight,  if  such 
delay  is  occasioned  by  the  act  of  God;  and  a  snow-storm,  which  hinden 
and  delays  the  carrier  in  the  performance  of  his  duty,  is  such  an  act  as 
will  exonerate  him  from  liability. 

Casrier  is  Responsible  for  Natural  or  Ordinary  and  proximate  con- 
sequences of  his  acts,  but  not  for  such  as  are  remote  and  extraordinary; 
thus  if  there  is  a  delay  in  the  shipment  of  stock,  and  the  bad  faith  of  the 
carrier  is  shown,  the  necessary  expense  in  feeding  and  attending  it  is  the 
natural  and  immediate  consequence  of  his  act;  but  for  the  death  or 
shzinkage  in  weight  in  the  stock,  caused  by  a  storm,  he  is  not  liable. 

The  opinion  states  the  facts. 

Mo88  and  Huntortj  and  Orrick,  for  the  appellant. 

Hicks  and  Doniphan,  for  the  respondent. 

By  Court,  Faoo,  J.  The  law  defining  and  regulating  the 
duties  of  railroad  companies  as  common  carriers  is  so  well 
settled  now  as  to  admit  of  little  doubt  or  controversy.  As  pre- 
liminary, however,  to  the  determination  of  the  questions  in- 
volved in  this  case,  it  may  be  stated  that  the  laws  of  the  state 
require  each  railroad  corporation  to  "furnish  sufiicient  accom- 
modations for  the  transportation  of  all  such  passengers  and 
property  as  shall  within  a  reasonable  time  previous  thereto  be 
offered  for  transportation,"  etc.:  R.  C.  1855,  p.  435,  sec.  44. 
The  sufiSciency  of  such  accommodations  must  be  determined 
by  the  amount  of  freight  and  the  number  of  passengers  ordi- 
narily transported  on  any  given  line  of  road.    The  duty  of  a 
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company  to  the  public  in  this  respect  is  not  peculiar  to  any 
season  of  the  year,  or  to  any  particular  emergency  that  may 
possibly  arise  in  the  course  of  its  business.  The  amount  of 
business  ordinarily  done  by  the  road  is  the  only  proper  meas- 
ure of  its  obligation  to  furnish  transportation.  If  by  reason 
of  a  sudden  and  unusual  demand  for  stock  or  produce  in  the 
market,  or  from  any  other  cause  there  should  be  an  unex- 
pected influx  of  business  to  the  road,  this  obligation  will  be 
fully  met  by  shipping  such  stock  or  produce  in  the  order  and 
priority  of  time  in  which  it  is  offered:  Galena  etc,  R.  R.  Co.  v. 
Raey  18  111.  488  [68  Am.  Dec.  574];  Wibert  v.  New  York  etc. 
R,  R,  Co.,  19  Barb.  36.  Any  other  construction  of  the  stat- 
ute would  be  unjust  to  the  railroad  companies,  without  bene- 
fiting the  public. 

It  seems  to  have  been  the  theory  upon  which  the  petition 
proceeded  in  this  case,  that  it  was  the  duty  of  the  defendant 
to  have  shipped  the  live-stock  in  the  order  of  time  in  which  it 
was  offered  with  reference  to  the  entire  line  of  its  road,  and 
not  to  any  particular  station.  This  is  altogether  unreason- 
able, and  in  its  practical  operation  would  work  great  hardships 
upon  all  companies.  Its  duty  in  this  respect,  then,  must  be 
imderstood  in  reference  to  each  particular  station,  and  not  to 
the  operation  of  the  road  as  a  whole. 

Whilst  it  may  be  difiScult  to  lay  down  any  general  rule  upon 
this  subject  sufficiently  accurate  in  its  terms  to  cover  all  cases 
that  may  possibly  occur,  still  we  think  it  can  be  approximated 
by  saying  that  its  means  of  transportation  must  be  so  dis- 
tributed at  the  various  stations  for  receiving  passengers  and 
freight  along  the  entire  line  of  its  road,  as  to  afford  a  reason- 
able amount  of  accommodation  for  all.  Or,  to  state  it  differ- 
ently, no  one  station  should  be  furnished  with  means  of  trans- 
portation to  the  prejudice  of  another,  but  a  distribution  should 
be  made  among  all  in  something  like  a  just  proportion  to  the 
amount  of  business  ordinarily  done  at  each.  Its  duty  is  to 
receive  all  freight  that  may  be  offered,  and  within  a  reason- 
able time,  and  in  the  order  in  which  it  is  offered,  to  transport 
the  same  to  any  other  point  on  the  line  of  its  road  that  may 
be  designated  by  the  owner  or  other  person  having  charge  of 
it.  This  duty  to  the  public  must  be  performed  in  good  faith^ 
and  without  partiality  or  favor  to  any  one.  Every  individual 
in  the  community  by  complying  with  the  prescribed  rules 
and  regulations  of  the  company  has  an  equal  right  to  demand 
the  performance  of  this  duty,  and  the  law  does  not  excuse  a 
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xliscrimination  in  this  respect  any  more  than  it  does  a  dis* 
crimination  in  favor  of  any  particular  station  on  the  line  of 
its  road.  In  every  proceeding,  therefore,  against  a  railroad 
company  for  neglect  of  its  duty,  either  in  receiving  or  ship- 
ping freight  in  the  order  in  which  it  is  offered,  the  good  faith 
of  its  conduct  in  the  matter  complained  of  is  a  proper  subject 
of  inquiry,  and  if  found  to  be  wanting,  should  receive  th© 
severest  condemnation  and  censure  from  the  courts  of  the 
countrv. 

The  petition  contains  five  counts,  charging  the  defendant 
with  neglecting  its  duty  in  failing  and  refusing  to  receive  for 
shipment  a  large  number  of  hogs  offered  at  one  of  its  stations 
called  Allen,  and  also  for  failure  to  deliver  a  lot  of  dead  hogs, 
and  for  failure  to  deliver  in  a  reasonable  time  and  in  good 
order  a  certain  lot  of  dressed  hogs,  all  shipped  at  said  station 
for  the  city  of  St.  Louis.  The  first  alleged  a  special  contract 
for  the  shipment  of  a  large  number  of  hogs  within  a  given 
period  of  time.  Under  the  instructions  of  the  court  below, 
the  issue  on  this  count  was  found  for  the  defendant.  The  sec- 
ond alleged  a  shipment  of  a  large  number  of  dead  hogs  from 
Allen  station  to  St.  Louis,  and  an  entire  failure  of  defendant 
to  deliver  any  portion  of  them.  The  third  was  for  a  like  ship- 
ment of  seventeen  dressed  hogs,  not  delivered  in  good  order 
and  within  a  reasonable  time.  The  fourth  and  fifth  counts 
simply  varied  the  statement  of  the  same  cause  of  action  sub- 
stantially. The  jury,  in  the  verdict,  returned  a  separate  finding 
and  assessment  of  damages  under  each  of  the  last  four  counts 
in  the  petition.  This  finding  was  stated  to  be  what  was  under- 
stood to  be  their  duty  under  the  instructions  of  the  court,  and 
coupled  with  the  further  statement  that  their  intention  was 
to  assess  the  whole  amount  of  damages  returned,  $3,728.78, 
under  the  third  and  fifth  counts  alone.  Plaintiff  thereupon 
elected  to  take  his  damages  so  assessed,  and  judgment  was 
entered  accordingly. 

As  to  the  finding  of  the  jury  on  the  third  count,  there  is  no 
controversy  here,  and  we  pass  to  the  consideration  of  the 
question  as  to  whether  the  jury  was  properly  directed  as  to 
the  liability  of  the  company  and  the  measure  of  damages  in 
such  cases.  Plaintiff's  claim  for  damages  on  the  fifth  count 
was  based  upon  the  allegation  that  on  or  about  the  fifteenth 
day  of  December,  1863,  in  accordance  with  tlie  rules  of  the 
company,  he  registered  for  shipment  on  said  road  and  at  said 
station  five  hundred  fat  hogs;  that  if  all  the  hogs  then  regis* 
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tcrcd  at  said  station  had  in  good  faith  been  shipped  in  their 
proper  order,  his  turn  would  have  been  reached  by  the  25th 
of  said  month;  that  defendant  acted  with  partiality  in  ship- 
ping for  other  parties  hogs  offered  for  shipment  after  tho 
date  at  which  plaintiff's  hogs  were  registered,  and  that  from 
said  first-mentioned  date  continuously  on  until  the  17th  of 
January  following,  his  hogs  being  at  or  near  said  station,  were 
offered  for  shipment;  that  at  said  last-named  date  tht'v  were, 
by  direction  of  the  defendant's  agents,  driven  to  another  sta- 
tion on  the  road,  and  shipped  on  the  23d  of  January,  1864^ 
that  during  this  period  of  time  plaintiff  expended  a  large 
amount  of  money  in  feeding  and  taking  care  of  his  hogs^ 
that  120  of  them  died,  and  that  he  sustained  heavy  damages 
thereby,  as  well  as  in  the  shrinking  in  weight  of  the  re- 
mainder. 

These  allegations  were  severally  denied,  with  an  averment 
in  the  answer  that  the  means  of  transportation  were  sufficient 
to  do  the  amount  of  business  ordinarily  required  upon  the 
road;  that  there  was  at  this  period  an  unusually  large  quan- 
tity of  live-stock  awaiting  shipment  all  along  the  line  of  this 
road,  and  greatly  beyond  the  capacity  of  defendant  to  re-  - 
ceive  and  transport  the  same  as  it  was  offered;  and  to  add  to 
the  embarrassment  of  the  company,  and  in  its  inability  to  ac- 
commodate the  public  as  speedy  as  it  might  otherwise  have 
been  done,  there  was,  on  or  about  the  thirty-first  day  of  De- 
cember, an  unusual  snow-storm,  which,  with  the  extreme 
severity  of  the  weather  that  followed  it,  greatly  obstructed 
defendant's  road,  and  for  the  period  of  two  weeks  hindered 
and  delayed  the  running  of  trains. 

Of  the  series  of  instructions  given  at  the  instance  of  the 
plaintiff,  it  will  only  be  necessary  to  consider  the  third,  the 
remainder  being  treated  as  substantially  correct.  An  applica- 
tion of  the  principles  enunciated  in  the  preceding  part  of  this 
opinion  will  demonstrate  the  fact  at  once  that  the  first  part  of 
that  instruction  must  be  held  to  be  erroneous. 

The  duty  of  the  company  to  receive  the  plaintiff's  hogs  in 
the  order  of  time  in  which  they  were  offered  for  shipment  is 
to  be  understood  as  referring  to  that  station,  and  not  to  all  the 
stations  on  the  road.  As  to  whether  the  failure  of  defendant 
to  receive  and  ^hip  plaintiff's  hogs  in  their  proper  order  and 
within  a  reasonable  time  was  a  willful  neglect  or  refusal  to 
perform  its  duty,  was  a  question  of  fact  to  be  considered  by 
the  jury,  with  reference  not  only  to  its  liability  to  furnish 
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sufficient  means  of  transportation  for  this  purpose,  but  also 
in  reference  to  any  other  fact  that  would  be  sufficient  in  law 
to  excuse  such  failure.  No  argument  or  citation  of  authori- 
ties is  considered  necessary  to  establish  the  fact  that  the 
matter  set  up  in  answer  by  way  of  excuse,  and  to  show  that 
defendant  for  a  portion  of  the  time  of  which  plaintiff  com- 
plains was  prevented  from  performing  its  duty,  was,  projjerly 
speaking,  the  act  of  God.  The  snow-storm  as  described  by 
the  witnesses,  to  the  extent  that  it  hindered  and  delayed  the 
defendant  in  the  performance  of  its  duty,  should  have  been 
considered  by  the  jury.  The  testimony  of  John  Ballentine^ 
who  was  the  brother  and  agent  of  the  plaintiff,  tends  to  show 
that  the  hogs  could  not  have  been  shipped  previous  to  the 
Btorm,  and  indeed  down  to  the  very  time  at  which  they  were 
driven  away  to  be  shipped  elsewhere.  After  stating  that  the 
five  hundred  hogs  mentioned  were  driven  to  Allen  on  the  14th 
of  December,  he  says:  "  I  understood  there  were  eighty  car- 
loads there  waiting  for  transportation  when  we  got  there;  I 
thought  we  should  not  get  through  by  spring.''  This  was  io 
his  examination  in  chief.  On  cross-examination  he  said:  *' We 
got  to  Allen  on  the  14th  of  December.  Mr.  Salisbury  had  one 
or  two  car-loads  of  hogs.  I  don't  think  our  turn  would  have 
come  before  we  left  in  case  Salisbury's  hogs  had  not  been 
taken."  No  testimony  is  preserved  in  the  bill  of  exceptions 
that  conflicts  with  these  statements.  With  a  showing  so  favor* 
able  to  the  defendant  by  the  plaintiff's  own  testimony  down 
to  a  period  after  the  occurrence  of  this  storm  (which  is  de- 
scribed by  the  witnesses  on  both  sides  as  one  of  great  severity), 
the  court  should  have  told  the  jury  that  it  was  one  of  the  facts 
in  the  case  to  be  considered  by  them  in  determining  whether 
or  not  the  defendant  was  excused  from  his  liability  to  receive 
the  hogs  within  the  period  of  time  mentioned  in  the  peti- 
tion. 

The  only  remaining  point  for  consideration  is  the  question 
of  damages.  The  elementary  books  as  well  as  the  opinions  of 
the  courts  attempt  to  lay  down  a  general  rule  upon  this  sub- 
ject, which  is,  substantially,  that  carriers  are  responsible  for 
the  natural  or  ordinary  and  proximate  consequences  of  their 
acts,  but  not  for  such  as  are  remote  and  extraordinary:  Sedg* 
wick  on  Measure  of  Damages,  3d  ed.,  63;  2  Greenl.  Ev.,  sec. 
256;  Clark  v.  Pacific  Railroad,  39  Mo.  184. 

The  general  statement  of  the  rule  is  easy  enough,  but  the 
point  of  difficulty  frequently  is  to  ascertain  whether  a  given 
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case  is  within  it  or  not.  Here  the  act  complained  of  is  the 
failure  to  receive  in  its  proper  order  of  priority  stock  offered 
for  shipment.  If  the  bad  faith  of  the  defendant  is  made  to 
appear,  he  is  liable  for  whatever  damages  can  be  shown  to 
have  resulted  to  the  plaintiff  as  the  natural  and  proximate 
consequences  of  its  act.  The  delay  occasioned  to  the  plaintiff, 
and  the  necessary  expenses  in  feeding  and  taking  care  of  the 
hogs,  are  therefore  to  be  taken  in  such  case  as  the  natural 
and  immediate  consequences  of  the  act.  But  this  cannot  be 
eaid  in  reference  to  the  loss  occasioned  either  by  tlie  death  or 
shrinkage  in  weight  of  the  hogs,  unless  it  could  be  made  to 
appear  that  these  effects  were  in  some  manner  caused  directly 
Jby  the  act  of  the  defendant. 

The  witness  John  Ballentine  stated  repeatedly  in  the  course 
of  his  examination  that  '^  the  freezing  and  piling  caused  the 
death  of  the  hogs."  His  testimony  in  this  respect  is  corrobo- 
rated by  all  the  witnesses.  But  very  few  of  the  hogs  died 
previous  to  the  occurrence  of  the  storm,  and  the  loss  of  the 
plaintiff  in  this  respect,  as  well  as  the  large  amount  of  shrink- 
age in  the  weight  of  the  hogs  taken  to  market,  was  certainly 
the  natural  and  proximate  consequence  of  the  storm,  and  not 
the  failure  of  the  defendant. 

The  snow-storm,  being  the  act  of  God,  could  not  have  been 
anticipated  by  the  parties,  and  in  no  sense  could  be  called  a 
consequence  of  the  defendant's  act. 

It  was  proper  in  the  instructions  to  the  jury  to  give  some 
prominence  to  the  fact  that  after  plaintiff's  hogs  had  been 
registered  for  transportation,  and  out  of  the  proper  order  of 
time  two  car-loads  of  hogs  were  shipped  for  Mr.  Salisbury. 
This  was  an  act  of  favoritism  inconsistent  with  the  duty  of 
the  defendant  to  the  public;  but  it  really  cuts  no  figure  in  this 
case,  for  the  reason  that  plaintiff  showed  by  his  own  testimony 
that  his  turn  would  not  have  been  reached  before  his  hogs  were 
driven  away  from  that  station,  even  if  these  two  car-loads  had 
not  been  shipped.  No  part  of  the  damages  sustained  by  plain- 
tiff could  have  been  attributed,  therefore,  directly  to  this  wrong- 
ful act. 

The  instructions  asked  by  the  defendant,  and  refused  by  the 
court  of  common  pleas,  and  numbered  in  the  bill  of  exceptions 
as  1,  2,  and  3,  ought  to  have  been  given. 

For  the  giving  of  an  improper  instruction  at  the  instance  of 
plaintiff,  and  the  refusal  of  those  asked  by  the  defendant,  the 
Judgment  must  be  reversed  and  the  cause  remanded. 
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Wagner,  J.,  concurred. 

Holmes,  J.,  having  been  of  counsel  in  the  court  below,  did 
cot  sit. 

Common  CAKRnai  must  Fuiuiish  Such  Faciutibs  for  transportation  u 
irill  meet  the  ordinary  demands  of  the  public,  bnt  is  not  bound  to  anticipata 
or  provide  in  advanoe  for  an  unusual  influx  of  freight:  Oakna  etc  R,  R.  Co. 
V.  /?(ir,  GS  Am.  L>oc.  574,  and  note  577.  The  principal  case  is  cited  to  this 
«frect  in  PiUst»uiy  ttc.  IVy  Co,  v.  Morion,  Gl  Ind.  575,  where  it  is  held  that  the 
"first  carrier  is  not  liable  for  the  delay  of  a  connecting  carrier  in  forwarding 
freight  where  there  is  a  sudden  influx  of  business. 

Common  Carrier's  Dott  to  Receive  and  Carry  Freioiit:  Mayhm  t. 
Swtk  Carolina  R,  R.  Co,,  64  Am.  Dec.  753;  Oalena  and  Cldeoijo  R,  R.  Co.  r. 
Roe,  68  Id.  574,  and  note  577;  IVeUem  Transportation  Co.  v.  Newludl,  76  Id. 
760,  and  note  775. 

Common  Carrier  is  Liablx  vor  Injury  to  goods  by  act  of  God,  where 
they  were  expoeed  by  the  carrier's  unreasonable  delay  in  forwarding  them: 
lead  V.  Spaulding,  86  Am.  Dec  426,  and  note  433. 

LiABiLnr  OF  Common  Carrier  for  injury  resulting  from  his  direct  cnr 
proximate  or  remote  acts:  Trow  v.  Vermoni  etc.  R.  R.  Co.,  58  Am.  Dec.  191; 
JCfTwfiacker  v.  daxkuid  tU.  R.  R.  Co.,  62  Id.  246;  Rdbftiiry  tU.  R.  R.  Co.  t. 
/^ation,  66  Id.  552;  Isbeil  v.  New  York  etc  R.  R.  Co.,  71  Id.  78. 

Carriers  are  Responsible  for  Natural,  ordinary,  and  proximate  oon* 
•cqueuces  of  their  acts,  but  not  for  snoh  as  are  remote  and  extriwirdinaryi 
J^^ranck  V.  Su  Louk  Trammer  Co.,  5  Mo.  App.  12,  citing  the  principal 
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r^  Missouri,  667.] 

Waiter  of  Condition  in  Policy  of  Insurance.  — Where  policy  of  insur- 
ance provides  that  it  shall  be  Toid  in  case  of  any  other  insurance  not 
mentioned  in  or  indorsed  upon  the  policy,  or  in  case  of  any  subsequent 
insurance  without  notice  to  the  insurer  indorsed  upon  the  policy,  or  the 
notice  acknowledged  in  wriling,  such  condition  may  be  waived  by  the 
company  as  well  by  acts  as  by  positive  declarations;  and  the  company 
may  be  estopped  by  a  course  of  dealing,  or  open  actions,  inducing  the 
insured  to  act  to  his  detriment. 

Insurance  Company  is  Bound  by  Acts  of  Local  Agent  within  the  scope 
of  his  authority.  Thus  where  the  agent  issues  a  policy  containing  a 
condition  that  it  shall  become  void  in  case  additional  insurance  is  taken 
without  notice  to  the  company  indorsed  on  the  policy,  or  otherwise 
acknowledged  by  them  in  writing,  but  expressly  agrees  with  the  insured 
to  obtain,  and  does  obtain,  additional  insurance,  after  which,  with  a  fuU 
knowledge  of  the  facts,  the  company  receives  the  premium,  thty  will  bt 
deemed  to  have  waived  the  condition  in  the  policy. 

Thb  opinion  contains  the  £Eu;t8. 

AM.  Daa  Vol.  XCm-21 
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Mason  and  Voorhis,  for  the  appellant. 
Sharp  and  BroadJiead,  for  the  respondent. 

By  Court,  Wagneb,  J.  This  was  an  action  brought  to  re-^ 
cover  the  sum  of  five  thousand  dollars  insurance  on  a  policy^ 
executed  and  delivered  by  the  defendant  to  the  plaintiff,  cov- 
ering a  certain  stock  of  foreign  and  domestic  liquors.  The 
policy  contained  this  clause:  "If  the  said  insured  or  assigns 
shall  hereafter  make  any  other  insurance  on  the  same  prop- 
erty, and  shall  not,  with  all  reasonable  diligence,  give  notice 
thereof  to  this  company,  and  have  the  same  indorsed  on  thi& 
instrument,  or  otherwise  acknowledged  by  them  in  writing,, 
this  policy  shall  cease  and  be  of  no  further  effect."  The  de- 
fense relied  upon  was,  that  after  the  issuance  of  the  policy  by 
the  company,  the  insured  procured  further  insurance  without 
notifying  the  company  of  the  fact,  or  having  it  indorsed  upon 
the  policy. 

The  facts,  as  they  appear  from  the  record,  are,  that  one 
Berg,  who  was  the  agent  for  the  defendant,  went  to  the  plain- 
tiff's office,  and  the  plaintiff  informed  him  that  he  wanted  in- 
surance for  ten  thousand  dollars  on  his  stock  of  liquors.  Berg 
told  plaintiff  that  his  company  never  took  more  than  five  thou- 
sand dollars  on  any  stock  of  goods,  but  that  he  would  get  th& 
other  five  thousand  dollars  in  some  other  company.  Plaintiff 
then  signed  the  application,  which  was  made  out  by  the  agent, 
Bergy  and  the  premium  was  agreed  upon  for  the  whole  teiv 
thousand  dollars,  if  he  should  effect  the  other  insurance. 
Berg  then  took  the  application  and  handed  it  in  at  the  office 
of  the  company,  and  informing  the  company  at  the  same  time- 
that  he  had  agreed  to  get  five  thousand  dollars  more,  as  th& 
plaintiff  wanted  ten  thousand  dollars.  To  this  it  does  not 
appear  that  the  company  made  any  objection,  but  accepted 
the  risk,  issued  the  policy,  and  received  the  premium.  The- 
next  day,  in  compliance  with  his  agreement.  Berg  effected 
the  additional  five  thousand  dollars  insurance  in  the  Western 
Insurance  Company,  and  told  the  president  and  secretary  of 
the  defendant  that  he  had  succeeded  in  getting  the  remaining 
insurance  for  the  plaintiff.  The  policy  issued  by  the  defend- 
ant was  delivered  to  plaintiff  in  an  evelope,  which  he  never 
opened  till  after  the  loss  occurred  by  fire,  and  no  indorsement 
of  approval  was  ever  made  on  it  by  the  defendant. 

The  defendant  asked  the  court  to  declare  the  law  to  be,, 
that,  under  the  evidence  in  the  case,  "  it  was  the  duty  of  the- 
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plaintiff,  upon  the  procurement  of  additional  insurance,  to 
have  60  informed  the  defendant,  with  a  view  of  giving  actual 
notice  thereof,  and  of  obtaining  its  consent  thereto  by  writing, 
by  indorsement  upon  the  policy,  without  which  the  plaintiff 
cannot  recover."  The  court  gave  the  declaration,  but  ap- 
pended the  following  addition:  '*  But  if  defendant  was  noti- 
fied that  its  own  agent  was  procuring  the  additional  insurance 
of  five  thousand  dollars  for  plaintiff,  and  that  after  it  was  ob- 
tained said  agent  notified  the  defendant  of  the  fact,  then  it 
was  the  duty  of  the  defendant  to  indorse  such  additional  in- 
surance on  the  plaintiff's  policy,  or  to  notify  plaintiff  of  its 
refusal  to  do  so;  and  until  such  refusal  was  notified,  the 
defendant  is  estopped  from  setting  up  a  defense  that  such 
additional  insurance  was  not  indorsed  on  its  policy."  The 
judgment  was  for  the  plaintiflT. 

Where  the  terms  of  a  policy  provide  that  it  shall  be  void  in 
case  of  any  other  insurance  not  mentioned  in  or  indorsed 
upon  the  policy,  or  in  case  of  any  subsequent  insurance  with- 
out notice  to  the  insurer,  and  indorsed  upon  the  policy,  or 
the  notice  acknowledged  in  writing,  such  stipulations  have 
uniformly  been  held  as  conditions  precedent  to  any  right  of 
recovery  on  the  policy:  Hutchinson  v.  Western  Ins.  Co.,  21  Mo. 
97  [64  Am.  Dec.  218];  Deitz  v.  Mound  City  MuU  F,  dk  L.  Ins. 
Co.,  38  Id.  85.  But  it  is  not  questioned  that  the  conditions 
may  be  waived  by  the  company,  and  such  waiver  may  be 
made  as  well  by  acts  as  by  positive  declarations.  The  com- 
pany may  also  be  estopped  under  certain  circumstances,  where, 
by  a  course  of  dealing,  or  its  open  actions,  it  has  induced  the 
insured  to  pursue  a  policy  to  his  detriment.  Now,  what  were 
the  terms  of  the  contract?  Why,  that  the  plaintiff  want<^d 
ten  thousand  dollars  insurance  on  his  stock,  and  that  de- 
fendant's agent  agreed  to  procure  it  for  him.  This  agree- 
ment was  notified  to  the  company,  and  no  objection  was 
made;  its  own  rules  or  custom  forbade  it  taking  more  than 
five  thousand  dollars,  but  it  was  the  common  practice,  in  ne- 
gotiating for  policies,  for  the  agent  to  get  what  was  wanted 
above  that  amount  in  other  companies.  The  company  knew 
tliat  the  agreement  made  by  its  own  agent  was  for  ten  thou- 
sand dollars,  and  it  also  knew  that  he  had  obtained  the  addi- 
tional five  thousand  dollars;  the  whole  matter  formed  one 
continuous  transaction;  and  while  a  mere  verbal  notice  given 
by  a  party  other  than  the  insured  would  not  be  a  suflicient 
compliance  with  the  conditions,  yet  here  it  entered  into  tha 
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contract  so  palpably,  with  the  implied  assent  and  acqui- 
escence of  the  company,  that  to  hold  it  not  bound  would  be 
sanctioning  the  most  manifest  injustice.  By  the  express 
agreement,  of  which  the  company  was  entirely  cognizant, 
the  insured  was  lulled  into  security,  having  an  abiding  con- 
fidence that  his  contract  would  be  carried  out  in  good  faith. 
It  is  very  true  that  a  written  contract  should  not  be  altered, 
varied,  or  impaired,  by  parol  evidence;  but  this  rule  only  ap- 
plies where  the  writing  constitutes  the  mutual  agreement  of 
the  parties.  When  the  policy  was  issued,  the  company  was 
apprised  of  the  agreement  that  its  agent  had  made;  and 
when  the  agent  secured  the  further  insurance,  carrying  out 
the  whole  contract,  it  did  not  repudiate  the  transaction,  or 
offer  to  cancel  the  policy.  Under  the  circumstances,  if  it  did 
not  intend  to  be  bound,  it  was  its  duty  to  speak  and  act. 

This  case  differs  essentially  from  those  cited  in  the  books, 
where  the  only  questions  were  as  to  the  validity  of  the  notice. 
The  defendant  received  the  premium  with  a  full  knowledge 
of  all  the  facts,  and  it  ought  not  to  be  permitted  to  gainsay 
its  acts  when  it  will  have  the  effect  of  defrauding  the  other 
contracting  party. 

Let  the  judgment  be  affirmed. 

The  other  judges  concur. 

• 

EiFKCT  OF  CoNDmoN  REQuiBDro  KonoB  ov  Qthkb  Insuranci^  and  tht 
oompaay'a  oonsent  thereto  to  be  indoraed  on  the  policy:  HuiddnBon  t.  WttiF' 
em  In$.  Co.,  64  Am.  Dec  218,  and  note  treating  the  aubject»  221;  Haie  r. 
Meduzwies*  MuU  F.  Ina,  Co.,  66  Id.  410,  and  note  413;  National  F,  /m.  Co,  t. 
Ortnie,  77  Id.  289,  and  note  295.  The  principal  case  ia  cited  with  approval 
on  the  ahoYe  point,  in  Hcofward  ▼.  National  Tna,  Co.,  52  Mo.  188,  195.  It  ia 
again  cited  in  PelJdngion  ▼.  NatiowU  Ins.  Co.,  55  Id.  177,  to  the  point  that  if 
the  agent  of  the  company  waive  anch  a  condition  in  the  policy,  the  company 
will  be  bound  by  hia  actiona. 

That  Ih^suRANCB  Companies  are  Bound  by  Aotb  of  their  agents  when 
acting  wiUiin  the  acope  of  their  authority,  aee  note  to  Clark  v.  Unkm  MuL 
F.  Ina.  Co.,n  Am.  Dec.  724  et  seq.;  note  to  Oloucuiar  Mfg.  Co*  v.  Howard 
F.  Ins.  Co.^  06  Id.  379;  and  Insurance  Companif  v.  WUkkmn^  13  Wall.  235^ 
citing  the  principal  caae  to  thia  point. 

Waivkr  or  Ck>NDinoN  m  Polict  bt  Aodit:  Boekm  t.  WVSamdmg  OHif 
Ins.  Cb.,  90  Am.  Deo.  787,  aad  note  790. 
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People  v.  Louqhbidgb. 

ri  MnSASKA,  U.] 

IQB  Labcbnt  will  NOT  Ln  AOAnivr  Omi  nr  Fonianov  oi 
GooM  rtolen  bj  him  in  another  state. 

Ihdictmsnt  for  larceny.    The  opinion  states  the  case. 

/.  W,  Saffogey  for  the  plaintiff  in  error. 

O.  W.  Doanj  district  attorney y  for  the  defendant  in  error. 

By  Court,  Cbounsb,  J.     The  plaintiff  in  error,  Charles 
Loughridge,  was  tried  at  the  the  October  term  of  the  district 
court  for  Douglas  County,  upon  an  indictment  charging  that 
on  the  thirtieth  day  of  August,  1867,  in  the  county  of  Doug- 
las, state  of  Nebraska,  he  did  steal,  etc.,  a  pocket-book  and 
other  property  to  the  amount  of  about  five  hundred  dollars. 
The  evidence  shows  that  the  property  in  question  was  taken 
from  one  Hanson  at  St.  Johns,  in  the  state  of  Iowa,  and  found 
in  the  possession  of  Loughridge  a  few  days  subsequently  at 
Omaha,  in  Douglas  County,  in  this  state.     The  judge  in 
effect  charged  the  jury  that  if  they  found  that  the  prisoner 
feloniously  took  the  property  in  the  state  of  Iowa,  and  escaped 
into  this  state,  and  was  found  in  possession  of  it  in  Doug- 
las County,  they  might  find  him  guilty  under  the  indictment. 
The  jury  returned  a  Verdict  of  guilty.    Motions  were  made  for 
a  new  trial  and  in  arrest  of  judgment,  which  were  overruled; 
and  the  case  is  brought  here  on  alleged  error,  lying  chiefiy  in 
the  charge  to  the  jury.    Whether  an  indictment  for  larceny 
eaii  be  supported  where  property  is  originally  stolen  in  one  of 
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the  United  States  and  carried  into  another  state,  where  the 
thief  is  arrested  and  prosecuted,  is  a  question  upon  which  the 
cases  are  in  conflict.  In  Massachusetts:  Commonuoealth  v. 
Cullins,  1  Mass!  116;  Connecticut:  State  v.  EUiSj  3  Conn.  185 
[8  Am.  Dec.  175];  Vermont:  State  v.  Moekridge,  11  Vt.  654; 
Ohio:  Hamilton  v.  State^  11  Ohio,  435;  and  Maryland:  Cum- 
mings  v.  State,  1  Har.  &  J.  140,  —  such  indictments  have  been 
sustained.  In  New  York:  People  v.  Gardner,  2  Johns.  477; 
People  V.  Schencky  2  Id.  479;  Pennsylvania:  Simmons  v.  Comr 
m^nwealth,  5  Binn.  617;  Tennessee:  Simpson  v.  State,  4 
Humph.  456;  and  North  Carolina:  State  v.  Brown,  1  Hayw. 
(N.  C.)  100  [1  Am.  Dec.  548], — the  contrary  doctrine  has  pre- 
vailed. The  force  of  the  Massachusetts  cases,  however,  hold- 
ing as  above,  is  very  much  shaken  by  the  opinion  of  Chief 
Justice  Shaw,  in  the  much  more  recept  case  of  Commonwealth 
v.  Uprichardy  3  Gray,  434  [6  Am.  Dec.  762],  where  he  holds 
that  stealing  goods  in  one  of  the  British  provinces,  and  bring- 
ing them  into  Massachusetts,  will  hot  support  an  indictment 
in  that  state.  I  can  discover  no  reason  applying  in  that  case 
which  does  not  obtain  in  case  of  an  indictment  found  in  one 
state  where  the  goods  are  brought  from  one  into  another.  The 
different  states  are  altogether  as  independent  of  each  other  in 
point  of  jurisdiction  as  any  two  nations. 

No  case  sustaining  an  indictment  under  such  circumstances 
asserts  the  rights  of  courts  of  one  state  to  entertain  jurisdic- 
tion of  cases  where  crimes  were  committed  in  other  states; 
but  they  all  ^proceed  upon  the  assumption  that  the  possession 
in  the  thief  amounts  to  a  larceny  in  every  county  into  which 
he  carries  the  goods,  because  the  legal  possession  remains  in 
the  true  owner,  and  therefore  every  moment's  continuance  of 
the  felony  amounts  to  a  new  caption  and  asportation.  There 
is  considerable  subtilty  in  this  principle,  and  it  was  no  doubt 
suggested  for  the  convenience  of  trying  felons  in  the  county 
where  they  might  be  taken  with  the  goods,  and  to  avoid  their 
escaping  punishment  by  fleeing  from  one  state  or  locality  into 
another.  No  legislator  in  defining  larceny,  and  affixing  a 
penalty  to  the  offense,  ever  contemplated  such  an  interpreta- 
tion. To  allow  this  interpretation  to  hold  in  the  case  of  differ- 
ent counties  of  the  same  state  may  with  safety  be  permitted. 
Here  the  accused  may  have  compulsory  process  for  his  wit- 
nesses, and  a  conviction  in  one  county  will  be  a  bar  to  that  in 
another.  To  extend  its  application  to  states  is  to  attach  to 
the  crime  of  larceny  penalties  uncertain  in  their  character, 
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possibly  greatly  incommensurate  with  the  offense  committed^ 
and  such  as  do  not  attend  any  other  crime. 

Conviction  in  one  state  is  no  bar  to  a  conviction  in  another. 
For  larceny  committed  in  the  state  of  Missouri,  the  thief  bring- 
ing the  goods  here  by  way  of  Iowa,  may  be  first  tried  here 
under  this  doctrine,  and  sentenced  for  ten  years;  the  same  in 
Iowa;  and  lastly  convicted  and  sentenced  in  Missouri.  So 
from  the  fear  that  the  thief  might  escape  justice  altogether,  we 
find  a  warrant  to  inflict  upon  him  a  triple  penalty.  I  should 
prefer  the  ultimate  escape  of  now  and  then  a  culprit  than 
assume  jurisdiction  upon  a  theory  which  to  me  seems  based 
on  a  fiction  rather  than  on  a  clear  and  positive  principle  of  law. 
The  constitution  of  the  United  States  has  provided  for  cases 
where  ofienders  fly  from  the  state  where  the  ofiense  is  com- 
mitted. Wherever  he  is  found  he  may  be  secured,  and  sent 
to  that  state  for  trial  from  which  he  has  fled,  on  demand  of 
the  executive  thereof.  Under  this  provision,  escape  out  of  a 
state,  while  it  may  involve  some  inconvenience,  need  not  de- 
feat justice.  If  the  legislature  of  this  state,  like  that  of  some 
of  the  states,  chooses  to  make  the  possession  of  stolen  goods 
an  ofiense,  it  would  be  proper  for  it  to  do  so.  I  am  of  the 
opinion,  therefore,  that  the  judgment  of  the  court  below  should 
be  reversed  and  the  prisoner  discharged. 

Judgment  reversed. 

CaiMia  CoiacnTED  m  Okk  Statb  abb  not  Punishablb  in  Anotbxrx 
Sea  note  to  JTo^netcsB  ▼.  Seymour,  76  Am.  Dec.  672;  State  ▼.  Undeneood,  77 
Id.  264^  and  note. 


Poland  v.  O'Connor. 

[1   NSBRASKA,  60.J 

Bncmo  PxufORMANCs  of  Pabol  Contract  pob  Salb  of  Land  will  hot 
BB  Enioboed  onleas  a  contract,  clear,  definite,  and  nneqnhrocal  in  iti 
terms  ia  admitted  by  the  answer  or  satiBfactorily  establiahed  by  compe- 
tent proof. 

Patubnt  of  Portion  of  Purchasb  Prigb  is  not  Part  Pbriormangb 
taking  parol  contract  for  sale  of  land  out  of  the  statute  of  frauds. 

To  Takb  Parol  Contract  for  Salb  of  Land  out  of  Statutb  of  Fraudi 
there  must  be  unequivocal  and  satisfactory  evidence  of  poeseasion  given 
and  entered  upon,  or  of  acts  clear,  certain,  and  definite  in  their  object^ 
and  having  reference  to  the  contract. 

Aon   OF   P088BS8ION    DONB    AFTER  VENDOR    HAS    DiBAVOWBD   PaROL   C0H« 

tract  for  sale  of  land,  made  by  an  unauthorized  agents  are  withosk 
wanaat,  and  will  not  take  the  contract  out  of  the  statute  of  frauds. 
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Possession  Taxing  Pabol  Contract  fob  Saub  or  Land  out  or  Statuts 
OF  Frattbs  is  not  shown  by  proof  that  tho  vendee  naed  the  lot  which 
adjoined  his  warehouse  for  storing  lumber  and  wagons. 

It  is  not  Evxrt  Possnus  Act  of  Vendkb,  Donb  with  Rxfbbsmcb  to 
Parol  Contract  for  sale  of  land,  that  will  remove  it  from  the  statute  of 
frauds,  but  only  those  to  which  he  has  been  induced  by  positive  action 
or  permission  of  the  vendor;  or  at  most  by  those  results  that  naturally 
flow  from  the  sgreement. 

PVBOBASB    OF    BUILDINO    BT  VXNDBB    IN    PaBOL    CONTRACT   FOB    SaLB    OF 

Lans^  with  a  view  to  placing  it  on  the  premises,  will  not  take  the  con- 
tract out  of  the  statute  of  frauds. 

Bill  in  equity  for  specific  performance  of  a  parol  contract 
for  the  sale  of  a  lot  of  land  in  Omaha.  The  contract  was  made 
with  one  Clarke,  who,  the  plaintiff  claimed,  was  the  defend- 
ant's agent,  and  who  testified  to  his  authority  in  this  regard. 
The  defendant,  however,  denied  the  authority  of  Clarke  to  sell 
the  lot  in  question.  The  purchase  price  of  the  lot  was  one 
thousand  dollars,  according  to  the  allegations  of  the  plaintiff, 
who,  upon  being  informed  that  Clarke  had  sold  the  lot  to  him^ 
immediately  sent  to  Clarke  twenty-five  dollars  to  be  applied 
upon  the  purchase,  and  Clarke  gave  him  a  receipt  stating  that 
the  deed  would  be  made  in  ten  days.  Soon  afterwards,  and, 
as  the  defendant  claimed,  as  soon  as  he  was  aware  that  the 
plaintiff  contended  that  he  had  bought  the  lot  through  Clarke, 
the  defendant  disavowed  the  sale,  and  told  the  plaintiff  that 
if  he  occupied  the  premises  rent  would  be  demanded.  The 
bill  was  dismissed  after  hearing  upon  the  pleadings  and  proofs, 
and  the  plaintiff  appealed.  In  other  respects  the  opinioD 
states  the  case. 

A.  J.  PoppletoUj  for  the  appellant. 

/.  M.  Woolworth  and  E,  Wdkely^  for  the  appellee. 

By  Court,  Crounse,  J.    The  bill  was  rightly  dismissed. 

The  statute  has  said  that  no  person  shall  be  charged  with 
the  execution  of  an  agreement  relating  to  the  sale  of  land 
who  has  not  personally,  or  by  his  agent,  signed  a  written 
agreement:  R.  S.,  sec.  62,  p.  292.  And  when  done  by  an 
agent,  that  the  authority  of  such  agent  must  also  be  in  writ- 
ing: Id.,  sec.  84,  p.  297.  The  record  shows  no  such  case  as 
should  relieve  the  complainant  from  the  operation  of  the  stat- 
ute. 

1.  The  existence  of  a  contract,  clear,  definite,  and  unequiv- 
ocal in  its  terms,  should  have  been  admitted  by  the  answer, 
or  satisfactorily  established  by  competent  proof:  Story's  Eq. 
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Jur.,  sec-  764.  Here,  however,  the  very  authority  of  the  agcui 
who  assumed  to  sell  the  property  is  explicitly  denied  by  the 
answer.  To  establish  it,  we  have  but  the  unsupported  testi- 
mony of  the  real  estate  agent  himself,  whose  interest,  next  to 
that  of  securing  his  fee,  seems  to  have  been  to  serve  the  pur- 
chaser rather  than  the  vendor;  to  combine  with  the  former  m 
tying  up  and  hurrying  the  transfer  of  the  property  from  one 
to  the  other.  Opposed  to  this  is  the  testimony  of  the  re* 
spondent  in  direct  contradiction,  affording  a  striking  exhibit 
lion  of  the  evils  against  which  the  statute  was  designed  to 
provide.  One  of  the  most  important  objects  of  the  statute 
was  to  prevent  the  introduction  of  loose  and  intermediate 
proofs  of  what  ought  to  be  established  by  solemn  written  con* 
tracts:  Id. 

2.  Not  regarding  the  contract  as  established,  has  there  been 
such  a  part  performance  of  it  as  entitles  the  complainant  to  the 
xelief  sought?  The  payment  of  the  twenty-five  dollars  does 
not  affect  it:  Clinan  v.  iJooke^  1  Schoales  &  L.  40;  Story's  Eq. 
Jur.,  sec.  760;  2  Parsons  on  Contracts,  552.  Neither  is  there 
such  unequivocal  and  satisfactory  evidence  of  possession  given 
and  entered  upon,  or  of  any  acts  clear,  certain,  and  definite  in 
their  object,  and  having  reference  to  the  contract  made,  as  is 
required.  Under  the  contract  relied  on,  a  deed  was  to  bo 
given  in  ten  days.  At  the  expiration  of  this  time,  Poland 
was  advised  that  O'Connor  disavowed  the  agreement  of  Clarke^ 
and  of  his  refusal  to  make  a  deed.  What  Poland  may  have 
done  subsequently  to  that  time,  therefore,  was  without  war* 
rant,  and  defiantly. 

The  proofs  leave  it  quite  uncertain  as  to  what  acts  of  pos- 
session, if  any,  transpired  under  the  agreement  during  that 
time.  From  the  testimony  of  Poland,  it  appears  that  the 
vacant  lot  in  question  adjoining  the  warehouse  of  himself  and 
partner,  Patrick,  was  used  subsequently  to  the  time  of  agree- 
ment for  storing  lumber,  wagons,  and  like  articles  of  himself, 
the  firm  and  others  held  on  commission.  It  is  quite  probable 
that  not  only  during  the  ten  days,  but  both  prior  and  subse- 
quent thereto,  such  use  would  be  made  of  an  unoccupied  lot 
adjoining  a  warehouse.  This  is  far  short,  however,  of  that 
improvement,  that  open,  visible,  and  unequivocal  possession 
under  the  contract  necessary  to  take  the  case  out  of  the  stat- 
ute: Fry  on  Specific  Performance  of  Contracts,  sec.  403,  p.  237. 

As  to  the  purchase  of  the  house  to  put  upon  the  lot,  it  may  be 
jremarked  that  the  defendant  is  not  to  be  bound  by  every  possi* 
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ble  act  of  the  complaining  party  done  with  reference  to  the 
<;ontract.  He  should  be  affected  by  those  only  to  which  he 
has  been  induced  by  positive  action  or  permission  of  the  ven- 
dor; or  at  most  by  those  results  which  naturally  flow  from  the 
agreement.  He  certainly  should  not  be  concluded  by  the  folly 
•of  the  vendee. 

Here  possession  was  not  an  expressed  part  of  the  agreement. 
It  does  not  appear  that  the  purchase  of  this  lot  was  for  the 
purpose  of  erecting  or  building  thereon,  much  less  with  the 
•design  of  moving  one  already  constructed  thereon.  The  build- 
ing in  fact  never  was  moved  on  the  premises.  It  is  not  shown 
to  be  lost  or  depreciated  in  value.  No  damage  of  any  char- 
acter appears  to  have  resulted  from  its  purchase.  Still,  had 
the  investment  proved  an  entire  loss,  the  coraplainant^s  con- 
-duct  has  not  been  such  as  to  challenge  the  consideration  of  a 
oourt  of  equity.  To  purchase  a  valuable  lot  through  a  real 
-estate  agent  who  can  show  no  authority  with  the  owner  of  the 
property  living  on  the  next  block;  to  pay  but  the  amount  of 
the  agent's  fee  as  earnest;  and  in  the  next  hour  to  purchase  a 
building  ready  constructed  to  place  thereon  without  consent 
of  or  conference  with  the  vendor, — is  an  attempt  at  sharpness 
or  an  exhibition  of  folly  which  courts  do  not  favor. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Ck>URT  wn.L  Decrbb  Specitio  Periormangb  of  Contbact  witliin  th* 
statute  of  frauds,  where  parol  agreement  haa  been  partly  executed:  See  Ifytm 
▼.  Dox,  90  Am.  Dec.  G96,  and  note. 

Part  Pertormancb  of  Parol  Aorxembnt  which  wiU  take  ease  out  of 
the  statute  of  frauds:  See  Byan  v.  Dox,  90  Am.  Dec.  696,  and  note  708,  cit- 
ing other  cases.  Payment  of  a  small  portion  of  the  purchase  price  is  not 
euch  a  part  performance  as  wiU  take  the  contract  out  of  the  statute  of  fraudtt 
Baker  v.  Wmoell,  17  Neb.  58,  citing  the  principal  case.  Part  performance 
on  the  part  of  the  vendor,  including  the  delivery  of  possession,  and  fuU  per- 
formance on  the  part  of  the  vendee,  is  sufficient  to  take  a  parol  contract  for 
the  conveyance  of  real  estate  out  of  the  statute  of  frauds,  and  to  authorize  a 
decree  for  the  sx)ecific  performance  of  such  contract:  Hanhn  v.  WUson,  10 
Id.  140,  citing  the  principal 


^'eb.J  6A.Ni>i!  V.  bMiiu.  831 


Sands  v.  Smith. 

[1  Kkbrjiska,  106.] 

W^KRB  /nRMEMMwr  fOH  LoAif  OF  MoNET  IS  Madb  IN  Nbw  York,  and 
the  money  there  advanced,  a  note  payable  in  New  York,  and  giyen  aa  ae- 
oarity  porsuant  to  the  terms  of  the  agreement,  though  made  in  Nebraska, 
IB  a  mere  incident  of  the  agreement,  and  is  governed  by  the  laws  of  New 
York;  and  therefore  it  may  be  void  by  reason  of  the  usury  laws  of  that 
state,  though  valid  according  to  the  laws  of  Nebraska. 

Action  upon  a  promissory  note  dated  at  Omaha,  Nebraska, 
and  payable  in  New  York,  and  for  the  sum  of  five  thousand 
dollars,  with  interest  at  twenty-one  per  cent  per  annum.  The 
defendant  answered,  setting  out  the  usury  laws  of  New  York, 
which  make  void  securities  given  for  a  loan  of  money  with 
interest  at  a  rate  higher  than  seven  per  cent  per  annum.  H^ 
also  alleged  that  an  agreement  for  the  loan  of  five  thousand 
dollars  was  made  between  plaintiff  and  defendant  in  New 
York,  by  the  terms  of  which,  interest  at  the  rate  of  twenty-one 
per  cent  per  annum  was  to  be  paid  upon  the  amount  loaned, 
and  a  note  and  mortgage  executed  as  security  therefor;  that, 
pursuant  to  the  agreement,  the  note  in  suit  and  a  mortgage 
upon  lands  in  Nebraska  were  executed  and  delivered  to  the 
plaintiff,  who  thereupon  advanced  and  paid  over  to  the  de- 
fendant the  sum  of  five  thousand  dollars  in  New  York.  No 
reply  was  filed,  and  the  cause  being  tried  on  the  pleadings, 
judgment  was  rendered  for  the  plaintiflf,  the  interest  being 
computed  at  seven  per  cent  per  annum;  whereupon  the  de- 
fendant filed  his  petition  in  error. 

J,  M.  Woolworih^  for  the  plaintiflf  in  error. 
Redick  and  BriggSf  for  the  defendant  in  error. 

By  Court,  Crounse,  J.  From  the  pleadings  as  presented 
by  the  record,  there  is  no  question  but  that  the  agreement  for 
the  loan  of  money  expressed  in  the  note  in  suit,  with  its  terms 
as  to  rate  of  interest,  time  and  place  of  repayment,  was  made 
in  the  state  of  New  York,  and  the  money  there  advanced. 
The  circumstance  that  the  note  was  made  in  Omaha,  Ne- 
braska, where  at  the  time  there  was  no  limit  to  the  amount 
of  interest  that  might  be  agreed  upon  by  the  parties,  is  relied 
on  to  save  the  note  from  being  declared  void  under  the  laws 
of  New  York  relating  to  usury,  as  set  out  in  the  answer  of  the 
defendant  in  the  court  below.  This,  it  is  contended,  makes  it 
A  case  where  the  contract  is  entered  into  at  one  place  to  be 


S^>'2  Sam»s  v.  Smith.  [Neb. 

pcrlbrnicd  in  another,  giving  the  parlies  liberty  to  contraet  for 
the  highest  rate  of  interuKt  allowed  by  the  laws  of  either. 

The  fallacy  of  this  argument  consists  in  compounding  the 
contract  with  the  note.  It  is  distinctly  charged  that  the  note 
was  executed  in  pursuance  of  the  agreement  made  in  New 
York.  When  that  agreement  was  made,  and  the  money  there 
paid  over,  the  rights  and  obligations  of  the  respective  parlies 
attached;  the  note  was  but  evidence  of  the  agreement.  Had 
tbe  note  expressed  but  lawful  interest  of  New  York,  with  the 
understanding  between  the  parties  that  the  remaining  four- 
teen per  cent  interest  was  to  be  paid  as  fixed  upon  when  the 
law  was  made,  the  note  would  be  so  related  to  the  contract 
that  because  of  tbe  illegality  of  the  original  agreement,  no  ac- 
tion could  be  maintained  in  New  York  upon  it:  Merrills  v. 
LaWy  9  Cow.  66;  Maeomber  v.  Dunham^  8  Wend.  550;  Hammond 
V.  Hopping,  13  Id.  505.  So,  on  the  other  hand,  had  the  agree* 
ment  in  New  York  been  for  lawful  interest,  a  note  given  sub- 
sequently expressing  a  greater  interest  would  be  declared  void, 
while  the  original  agreement  would  stand:  2  Parsons  on  Con- 
tracts, 4th  ed.,  892. 

These  illustrations  are  given  to  show  that  the  original 
agreement  is  to  be  considered  in  the  solution  of  questions 
of  this  character.  The  note  is  but  an  incident.  In  Hosford 
V.  NiekoUy  1  Paige,  220,  where  a  contract  for  the  sale  of  land 
in  New  York  was  made  between  two  citizens  of  New  York,  one 
of  whom  removed  to  Pennsylvania,  where  the  contract  waa 
afterwards  executed  by  giving  a  deed,  and  taking  a  mortgage 
of  tiie  premises  to  secure  the  payment  of  the  purchase-money, 
in  which  mortgage  the  New  York  rate  of  interest  was  re- 
served, which  was  greater  than  that  of  Pennsylvania,  it  was 
held  that  the  giving  the  deed  and  taking  the  mortgage  was 
only  a  consummation  of  the  original  contract  made  in  New 
York,  and  that  the  mortgage  was  not  void  for  usury. 

Here,  then,  we  have  a  contract  both  made  and  to  be  per- 
formed in  the  state  of  New  York,  and  being  void  by  the  laws 
of  that  state  must  be  so  here. 

The  cases  urged  upon  the  attention  of  the  court  by  the 
counsel  for  defendant  in  error  have  no  application.  Depau  v. 
HumphreySj  8  Martin,  N.  S.,  1,  is  a  case  where  a  note  was  given 
in  New  Orleans,  payable  in  New  York,  mth  the  legal  interest 
of  Louisiana,  being  ten  per  cent,  while  that  of  New  York  is 
but  seven.  There  it  was  held  by  the  supreme  court  of  Louisi« 
ana  that  the  contract  being  made  in  Louisiana,  and  to  be 
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performed  in  New  York,  the  parties  might  stipulate  for  the 
interest  of  either  state.  This  case  is  sustained  by  Pecks  v. 
Mayo,  14  Vt.  33  [39  Am.  Dec.  205],  and  Chapman  v.  RoberU 
son,  6  Paige,  627  [31  Am.  Dec.  264],  while  it  has  the  disap- 
proval of  Justice  Story:  Conflict  of  Laws,  sec.  298. 

Having  concluded  that  in  the  case  under  consideration  the, ' 
contract  was  not  made  in  Nebraska,  it  is  unnecessary  to  con- 
eider  the  case  just  cited. 

The  contract  of  the  parties  being  void  by  the  laws  of  New 
York,  no  action  will  lie  here  on  the  note  given  under  it 

The  judgment  of  the  court  below  must  be  reversed. 


Pkomisbobt  Kotbs  abb  Govbbnbd  bt  Law  of  Placb  wbxbb  Thbt  abb 
Fatablb:  LewU  t«  ffeadk^,  87  Am.  Beo.  227,  and  note  230L 


MoBeADY   V.    BOOEBS* 
[1  Nbbbasxa»  nt] 

Vbbdict  CABiroT  Qpbbatb  a8  Abatbmbnt  or  AonoN  imleM  nndflred  in  a 
mit  for  the  identical  cause  of  action,  and  between  the  aame  parties. 

Vebdict  OAifvoT  Operatb  as  Rks  Jitdigata,  for  not  until  judgment  does  a 
matter  become  resJudkcUa, 

Skveral  Wroho-doers  mat  Each  bb  Sepabatelt  Fbocebded  against  to 
Judgment,  although  but  one  satisfaction  can  be  had. 

LlABILTTY    OP    SURETT    OB    ATTACHMENT    BOND   IS    SEVERAL    AS    ReSPECTS 

Obligee  in  another  attachment  bond  given  in  another  soit  against  the 
same  defendant  in  which  the  same  property  is  attached,  and  if  the  at- 
tachment is  wrongful,  each  may  be  proceeded  against  to  judgment^ 
although  but  one  satisfaction  can  be  had. 

Obneral  Exception  to  Instruction  is  Unavaiuno  iv  It  Involvb  Morb 
THAN  Single  Proposition,  and  any  portion  of  it  be  correct;  but  in 
such  case  each  portion  of  it  which  is  claimed  to  be  erroneous  must  be 
specifically  excepted  to. 

Bcbett  on  Attachment  Bond  is  Liable  in  Case  of  Wbonoful  Attach- 
ment for  all  damages  suffered  by  the  defendant  up  to  the  redelivery  of 
the  property;  and  therefore  he  is  liable  for  the  neglect  or  refusal  of  the 
sheriff  to  return  the  property  upon  the  dissolution  of  the  writ,  notwith- 
standing the  sheriff  may  be  also  liable. 

l>mNDANT    UPON    DISSOLUTION    OP  ATTACHMENT   18   ENTITLED  TO  ReTURN 

OP  PuoPERTT  WITHOUT  REIMBURSING  Sheripp  fop  charges  paid  a  car- 
rier to  get  possession  of  it  or  for  expenses  incurred  in  storing  it. 

Action  by  McReady,  who  had  been  the  defendant  in  an  at- 
^Achment  suit,  against  Rogers,  who  was  a  surety  in  the  attach- 
ment bond,  to  recover  damages,  the  attachment  having  been 
dissolved  on  the  ground  that  McReady  had  not  disposed  of  his 
property  with  fraudulent  intent,  as  averred  in  the  affidavit  for 
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attachment.  At  the  trial  the  defendant  sought  to  introduce 
in  evidence  a  verdict  of  a  jury  obtained  by  the  plaintiff  against 
one  Kennard,  and  to  establish  that  Kennard  had  brought  ar> 
attachment  suit  against  the  plaintiff,  and  had  levied  his  writ 
upon  the  property  in  question  prior  to  the  levy  of  the  writ  in 
controversy;  that  Kennard's  writ  had  been  dissolved,  and  that 
the  verdict  against  him  covered  all  the  damages  suffered  by 
the  plaintiff  from  its  wrongful  issuance  and  levy;  but  the  court 
excluded  the  evidence.  When  the  attachment  was  levied  the 
propertj'  was  held  for  unpaid  freight  by  tlio  Chicago  and  North- 
western Railway  Company,  and  in  order  to  get  X)OS8es8ion  of 
it,  the  sheriff  paid  these  charges;  and  he  also  incurred  other 
expenses  in  storing  it.  And  in  this  regard  the  court  charged 
that  upon  the  dissolution  of  the  attachment  the  plaintiff  was 
entitled  to  the  return  of  the  property,  without  reimbursing 
the  sheriff  for  these  expenses,  and  also  that  the  defendant  was 
liable  for  all  damages  suffered  by  the  plaintiff  by  reason  of 
the  wrongful  withholding  of  the  property  by  the  sheriff  upon 
this  pretext,  whether  before  or  after  the  dissolution  of  the  at- 
tachment. Verdict  and  judgment  for  the  plaintiff,  and  petition 
in  error  by  the  defendant. 

C  S.  Chasej  for  the  plaintiff  in  error. 
E.  Wakelyf  for  the  defendant  in  error. 

By  Court,  Crounse,  J.  Among  the  errors  assigned  and 
chiefly  relied  on  by  the  counsel  for  the  plaintiff  in  error  are: 
1.  The  rejection  of  testimony  offered  by  him  in  the  court 
below  showing  a  verdict  obtained  at  the  same  term  of  court 
against  other  parties,  and  in  favor  of  the  defendant  in  error, 
in  which  was  included  the  same  interest  sought  to  be  re- 
covered in  this  action;  and  2.  Permitting  the  jury  to  consider 
damages  arising  from  detention  of  the  attached  property  by 
the  sheriff  subsequent  to  the  dissolution  of  the  attachment. 

As  lo  the.  first,  I  cannot  understand  upon  what  principle 
such  proof  would  have  been  material.  Certainly  not  to  effect 
an  abatement  of  this  action;  for  this  purpose,  the  offer  must 
have  been  to  show  a  suit  for  the  identical  cause  of  action  and 
between  the  same  parties.  Not  as  res  judicataj  for  the  like 
reason  that  neither  the  parties  nor  subject-matter  are  identical; 
and  the  further  reason  that  not  until  judgment  has  a  matter 
become  res  jiidicata. 

Regarding  Rogers  as  one  of  several  wrong-doera  in  at* 
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taching  the  property  of  McReady,  the  rule  is,  that  each  may 
be  proceeded  against  separately,  although  but  one  satisfaction 
can  be  had:  Livingston  v.  Biakopy  1  Johns.  290  [3  Am.  Dec. 
330].  But  treating  Rogers  as  a  debtor  under  his  bond,  as  was 
80  pertinaciously  insisted  upon  by  the  counsel  (and  the  con- 
cession is  here  made  for  the  argument),  rather  than  as  a 
wrong-doer,  his  obligation  is  several  as  respects  Kennard. 
His  attachment  is  a  distinct  proceeding  subject  to  settlement^ 
continuance,  and  other  incidents  independent  of  that  of  Ken- 
nard  or  others.  Still,  as  one  of  a  number  severally  liable  for 
the  same  debt,  he,  like  each  of  the  others,  may  be  proceeded 
against  to  judgment,  although  but  one  satisfaction  could  bo 
had.  Even  where  the  obligation  is  joint  and  several,  judg- 
ment (without  satisfaction)  is  no  bar  to  a  recovery  against 
another:  Brown  v.  Wooion^  Cro.  Jac.  74;  King  v.  Hoare,  13 
Mees.  &  W.  504;  Simmons  v.  Carter,  6  Mass.  18. 

The  difficulty  is,  that  the  counsel  at  th^  time  of  his  offer 
was  anticipating  a  condition  of  the  several  cases  which  had 
not  then  transpired, — the  perfection  and  satisfaction  of  judg- 
ment against  Kennard  upon  the  verdict  which  was  then  stand- 
ing upon  the  records  of  the  court.  McReady  in  this  action  wa» 
entitled  to  but  his  actual  damages  arising  from  the  interference 
with  his  property  and  credits.  If,  as  to  any  parts  of  those  sued 
for  in  this  action,  he  had  been  satisfied,  he  would  have  been 
allowed  to  show  it.  The  introduction  of  a  verdict  simply  i» 
not  sufficient.  Too  many  contingencies  intervene  between  that 
and  the  realization  of  the  amount  it  expresses.  It  may  be  set 
aside,  the  judgment  on  it  may  be  reversed,  or  the  defendant 
may  be  worthless.  Nothing  short  of  its  satisfaction  could 
avail  the  defendant  below;  and  this  he  might  sliow  on  proper 
application  even  after  judgment  against  him. 

As  to  the  second  point  relied  on  by  the  plaintiff  in  error,  it 
would  be  sufficient  to  remark  that  he  is  not  in  a  condition  to 
take  advantage  of  the  supposed  error.  The  bill  of  exceptions 
shows  so  much  of  the  charge  of  the  judge  on  the  trial  below 
as  involves  several  propositions  of  law,  some  of  which  are  con- 
ceded to  h%  correct.  The  exception  taken  by  the  counsel  at  the 
trial  is,  "  to  all  and  each  and  every  part  thereof."  This  firing 
at  the  flock  will  not  do. 

It  is  a  well-established  point  of  practice  that  when  the 
charge  of  the  court  involves  more  than  one  single  proposition, 
a  general  exception  to  it  will  be  unavailing,  and  if  any  portion 
of  it  be  correct,  the  whole  will  stand.     Each  specific  portion  of 
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it  which  is  claimed  to  be  erroneous  must  be  distinctly  pointed 
out,  and  specifically  excepted  to:  See  2  Whittaker's  Practice, 
3d  ed.,  p.  364,  citing  scores  of  cases.  Nevertheless,  let  us  briefly 
notice  the  point  contended  for  by  the  counsel. 

It  is  claimed  by  him  that  on  the  dissolution  of  the  attach- 
ment it  was  the  duty  of  the  sheriff  to  return  the  property  to 
McReady,  and  that  for  his  neglect  or  refusal  so  to  do  Rogers  is 
not  responsible, — that  the  sheriff  alone  is  liable  from  that  time. 
That  Rogers,  as  surety  in  the  attachment  suit,  is  responsible  for 
a\1  damage  up  to  the  discharge  of  the  attachment,  is  conceded. 
Upon  what  principle  he  is  then  to  be  relieved  I  cannot  discover. 
The  plaintiff  in  that  suit,  representing  that  McReady  had  as- 
signed and  disposed  of  his  property  with  intent  to  defraud  his 
-creditors,  procured  an  attachment.  Subsequent  proceeding 
«howed  these  representations  to  be  false,  and  the  attachment 
was  discharged.  Thereupon  they  stand  as  though  no  process 
■against  McReady 's  property  had  overissued,  and  become  tres- 
passers ab  initio:  Lyon  v.  YaieSj  52  Barb.  237.  They,  through 
xheir  instrument  or  agent,  the  sheriff,  took  McReady's  property 
without  his  consent  and  against  his  will,  and  it  was  their  duty 
to  return  it,  and  place  him  in  as  good  condition  as  before  the 
taking.  It  is  true  that  McReady  might,  as  he  did,  demand 
the  property  of  the  sheriff  after  Uie  dissolution  of  the  attach- 
ment, and  have  his  action  against  him  not  officially,  but  as 
Against  a^y  trespasser  wrongfully  detaining  it,  upon  his  refusal 
to  deliver  it  up;  still,  the  liability  of  the  plaintiff  in  the  attach- 
ment, or  that  of  Rogers  as  his  surety,  is  none  the  less.  The 
•contrary  rule  might  prove  very  damaging.  Property  of  great 
value,  far  in  excess  of  the  ability  of  the  sheriff,  or  the  amount 
<y{  his  official  bond,  might,  upon  a  proper  and  sufficient  under- 
taking being  given,  be  attached  and  passed  into  the  hands  of 
the  sheriff.  The  condition  of  the  defendant  would  be  quite 
unfortunate  if  the  sheriff  should  willfully  dispose  of  or  refuse 
to  return  the  property, — the  plaintiff,  by  the  sheriff's  conduct, 
being  relieved  from  any  liability  under  his  bond. 

It  remains  to  notice  whether  the  reason  assigned  for  not  re- 
delivering the  property  be  sufficient.  The  property  having 
been  wrongfully  taken,  it  follows  that  any  charges  paid  to  get 
possession  of  it,  or  in  its  keeping,  were  voluntary  and  without 
warrant,  and  therefore  repayment  could  not  be  made  a  ood- 
dition  upon  which  a  return  of  the  property  depends. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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LiABnirr  of  Subbths  oh  ATrAOBMEtn  Bovd^  axi>  iob  Wbokoivl  At* 
T^CHMKRT:  See  the  extended  note  to  BurUm  ▼.  Knapp,  81  Am.  Deo.  467  et 
eeq. 

Sbvskal  Actiohs  mat  bb  Bkouort  and  several  judgments  recovered 
Against  several  wrong-doers,  bnt  only  one  satisfaction  can  be  had:  Jameaon  v. 
Barber,  56  Wis.  637,  citing  the  principal  case.  Sjc  an  extended  treatment 
of  this  subject  in  the  note  to  Kirltoood  v.  Miller,  73  Am.  Doc.  137-149. 

Each  Spbcific  Portion  of  Charge  which  claimed  to  be  erroneous  must 
be  distinctly  pointed  out  and  specifically  excepted  to:  Strctder  v.  WJtUe,  2 
l^eb.  360,  368;  Dodge  v.  People,  4  Id.  230.  Where  there  are  several  proposi- 
tions included  in  the  charge  which  are  undoubtedly  correct  and  entirely  ap- 
plicable to  the  case,  and  the  exception  goes  to  the  whole  charge,  it  cannot  be 
sustained:  Meyer  v.  Midland  Paci/ic  R.  Ji,  Co.,  2  Id.  335,  all  citing  the  prin- 
oipal  case.  See  also  MUwavkee  etc  R.  R,  Co.  v.  lluiiter,  78  Am.  Dec.  G99,  and 
cited  in  the  note  706. 


FiLLEY  V.  Duncan. 

•  [1  Nkbraska,  134.] 

Fabtt  will  bb  Presumed  to  have  Interest  in  Land  that  he  could  sell 
or  assign,  and  which  a  court  of  equity  would  recognize  and  protect  in 
the  hands  of  his  vendee  or  assignee,  where  at  the  time  of  the  contract 
of  sale  he  was  in  possession,  cultivating  the  premises,  and  afterwards 
acquired  a  complete  legal  title. 

Vendor  Who  Contracts  to  Convey  Estate  Which  He  has  not  at  the 
time  will  be  compelled  to  specifically  perform  his  contract  if  he  after- 
wards becomes  the  owner. 

No  Lien  under  Judgment  Attaches  to  After-acquired  Lands  so  as  to 
affeet  bonajide  purchasers,  until  levy  of  execution. 

LiBN  or  Judgment  is  Subject  to  All  EgorriEs  that  exist  at  the  time  of 
its  recovery. 

Purchaser  from  Vendor  ^itii  Notice  Takes  Subject  to  Equities  of 
Vendee,  and  this  notice  may  1)6  actual  personal  notice,  or  it  may  af iso 
from  open  and  notorious  possession  of  the  land  by  the  vendee. 

Lun  of  Judgment  Kecovered  aoain.st  Vendor  of  Land  attaches  only 
to  his  interest  in  it,  and  while  the  contract  of  sale  subsists  extends  only 
to  the  unpaid  balance  of  the  purchase-money. 

Entrt  of  Judgment  «  against  Vendor  of  Land  is  not  Constbuctivb 
NonCB  to  vendee  in  possession,  and  subsequent  payments  to  the  ven- 
dor are  not  at  his  peril. 

Actual  Notice  Given  bt  Judgment  Ckeditob  to  Vxndxb  of  the  entry 
of  his  judgment  against  the  vendor  will  not,  it  seems,  make  subsequent 
payments  by  the  vendee  to  the  vendor  payments  at  his  periL  Per 
Cronnse,  J. 

JvDGMiNT  Creditor  whose  Lixn  Attaches  to  Unpaib  PuBOHAsi-Moinnr 
on  a  contract  of  sale  may,  by  a  proceeding  in  the  natore  of  a  creditor's 
bill,  enjoin  subsequent  payments  by  the  vendee  until  the  rights  of  tho 
parties  are  determined. 

RiTLx  THAT  Purchaser  at  Sheriff's  Sale  Bjboomis  PossiasxD  of  Tiilb 
and  interest  of  judgment  debtor  at  the  time  of  the  entry  of  Jndgmont 
Ajc.  Dec.  Vol.  Xcm— 22 
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ia  subject  in  equity  to  the  qualificatioii  that  he  takes  the  title  subject  to 
the  equities  then  existing  against  the  judgment  debtor,  or  which  have 
since  arisen  through  want  of  knowledge  of  the  judgment. 
Where  Judgment  is  Reooyxbsd  against  Vendor  or  Land  ot  Which 
Vendee  is  in  Possession,  and  the  land  is  sold  under  the  judgment,  the 
vendee  who  has  without  notice  of  the  judgment  completed  his  purchase, 
and  received  a  deed  from  his  vendor  before  the  sherifiTs  sale,  may  sustain, 
a  bill  in  equity  to  have  the  sherifiTs  deed  declared  void,  and  the  possession 
of  the  premises  decreed  to  the  plaintiflf. 

Bill  in  equity  to  have  sheriflF's  deeds  declared  void,  and  the 
possession  of  the  premises  awarded  to  the  plaintiffs.  One 
Francis  Bell,  being  in  possession  of  the  premises  in  question^ 
and  owning  one  undivided  half  thereof,  contracted  with  Mrs. 
Duncan  to  sell  to  her  the  whole  tract,  and  to  convey  the  same 
as  soon  as  he  should  acquire  the  whole  title,  she  to  pay  a  cer- 
tain amount  down  and  the  balance  upon  the  execution  of  the- 
deed ;  and  under  this  contract  Mrs.  Duncan  entered  at  onco 
into  possession,  and  subsequently^  paid  all  of  the  purchase 
price  except  $512.  On  the  28th  of  May  of  the  next  ye  A", 
1860,  Bell,  having  acquired  the  title  to  the  whole  tract,  con- 
veyed to  Mrs.  Duncan,  and  received  the  balance  due  on  tho 
purchase  price.  In  1859,  at  the  December  term  of  the  dis- 
trict court,  one  Hills  recovered  judgment  against  Bell,  which 
he  assigned  to  the  defendant  Filley.  In  August,  1861,  execu- 
tion issued  thereon,  under  which  the  south  half  of  the  prem- 
ises was  sold,  Filley  becoming  the  purchaser  and  receiving  a 
sheriff's  deed.  At  the  same  term  the  defendant  Hopkins  also 
recovered  judgment  against  Bell,  and  in  October,  1860,  had 
an  execution  issued  thereon,  under  which  the  north  half  of 
the  premises  was  sold,  he  becoming  the  purchaser,  and  in  due 
course  receiving  a  sheriff's  deed.  It  was  not  shown  that  Mrs. 
Duncan  was  aware  of  these  judgments  until  after  she  had 
paid  the  whole  of  the  purchase-money  and  received  her  deed 
from  Bell:  but  both  of  the  defendants  knew  of  her  interest 
in  the  premises.  In  October,  1860,  Mrs.  Duncan  died,  leaving 
a  husband  and  three  children,  the  plaintiffs  in  this  suit.  After 
his  wife's  death,  and  until  1863,  Mr.  Duncan  remained  in  pos- 
session of  the  premises,  and  then  left  the  territory,  after  in- 
trusting the  pretnisesto  the  care  of  a  friend.  And  soon  after 
his  departure  the  defendants  Filley  and  Hopkins  entered  into 
possession,  which  they  retained  at  the  time  this  suit  was  com* 
menced.  The  cause  was  heard  upon  the  pleadings  and  proofs^ 
and  a  decree  rendered  in  accordance  with  the  prayer  of  the 
petition,  whereupon  the  defendants  appealed. 


Neb.]  FiLLEY  V.  Duncan.  839 

STiambaugh,  for  the  appellant. 
Croxton^  cwira. 

By  Court,  Crounse,  J.  At  the  time  of  making  the  contraot 
of  sale  of  the  lands  in  question  with  Mrs.  Duncan,  Bell,  it  is 
conceded,  was  the  owner  of  the  undivided  one  half  thereof. 
He  was  in  possession  of  the  premises,  and  agreed  to  convey 
the  entire  fee  when  he  should  receive  deeds  from  certain  heirs. 
What  his  interest  was  to  this  remaining  one  half  does  not  ap- 
pear. The  circumstance  that  he  was  in  possession,  —  culti- 
vating the  premises  being  of  itself  'prima  facie  evidence  of 
title,  —  and  the  further  fact  that  he  did  receive  quitclaim 
deeds  from  the  heirs,  make  it  quite  certain  that  he  had  some 
right  to  this  remaining  one  half.  The  conveyances  received 
by  him  were  simple  releases,  and  of  themselves  do  not  indi- 
cate the  interest  conveyed  by  them.  If  there  was  an  entire 
want  of  interest  in  Bell  to  this  part,  it  devolved  upon  those 
who  claim  an  advantage  by  reason  of  it  to  show  the  fact 
affirmatively.  It  is  safe  to  presume  that  Bell  had  such  an 
interest  as  he  could  sell  or  assign,  and  which  a  court  of  equity 
would  recognize  and  protect  in  the  hands  of  his  vendee  or 
assignee.  "It  is  extremely  clear,"  says  Story,  **that  an 
equitable  interest,  under  a  contract  of  purchase  of  real  estate, 
may  be  the  subject  of  sale.  A  purchaser  claiming  under  such 
original  contract,  in  case  he  afterwards  sells  his  purchase  to 
sub-purchasers,  becomes  in  equity  a  trustee  for  the  persons  to 
whom  he  contracts  to  sell":  2  Eq.  Jur.  1050. 

Where  there  is  a  contract  to  convey  an  estate  which  the 
vendor  has  not  at  the  time,  if  he  afterwards  become  the  owner, 
a  court  of  equity  will  compel  a  specific  performance:  Edwards 
v.  Varickj  5  Denio,  664,  per  Porter,  senator,  695.  So  when 
Bell  completed  his  title  by  securing  the  deeds  from  the  heirs, 
it  was  in  fact  for  the  benefit  of  Mrs.  Duncan;  and  the  transac- 
tion is  so  related  to  the  contract  with  her  that,  in  my  opinion, 
her  rights  to  this  after-acquired  title  are  the  same  as  to  that 
about  which  there  is  no  dispute.  However  this  may  be,  the 
lands  in  question  were  not  levied  upon  under  these  judgments 
until  Bell  had  conveyed  by  deed  to  Mrs.  Duncan;  and  as  to 
after-acquired  lands,  no  lien  attaches  so  as  to  afifect  bona  fide 
purchasers  until  levied  upon:  Code,  477;  Roads  v.  SymmeSy  1 
Ohio,  281,  313.  For  the  purposes  of  this  case,  therefore,  it 
may  be  assumed  that,  at  the  time  of  making  his  contract  with 
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Mrs.  Duncan,  Bell  was  the  absolute  owner  of  the  land  bar- 
gained to  ber. 

The  position  of  Mrs.  Duncan  in  July,  1859,  when  she  had 
made  her  contract  with  Bell,  was  this:  She  was  the  pur- 
chaser from  the  owner  in  fee  of  the  land  in  question;  she  was 
in  possession  of  and  cultivating  the  same;  and  on  making 
payment  according  to  the  terms  of  her  contract,  was  to  receive 
a  good  and  sufficient  deed.  The  transaction  was  a  lawful  and 
a  usual  one,  and  entered  into  in  good  faith. 

The  judgments  under  which  Hopkins  and  Filley,  the  appel- 
lants, claim,  were  entered  in  December  following,  and  before 
the  execution  of  the  deed  from  Bell  to  Mrs.  Duncan,  which 
was  on  the  twenty-eighth  day  of  May,  1860. 

The  lands  and  tenements  of  the  debtor  are  bound  for  the 
satisfaction  of  a  judgment  against  him  from  the  first  day  of 
the  term  at  which  it  is  rendered:  Code,  477.  But  it  is  well 
settled  that  in  equity  the  lien  of  a  judgment  is  subject  to  all 
equities  that  existed  at  the  time  it  was  recovered:  Mayor  v. 
Hinman^  13  N.  Y.  180,  190;  In  the  Matter  of  Howe^  1  Paige, 
125;  Ellis  v.  Tousley,  1  Id.  280;  White  v.  Carpenter,  2  Id.  217; 
Keirsted  v.  Avery,  4  Id.  9;  Parks  v.  Jackson,  11  Wend.  442  [25 
Am.  Dec.  656].  It  is  true,  an  agreement  for  the  sale  of  lands 
is  a  personal  contract;  it  does  not  attach  to  the  lands  sold, 
nor  divest  the  vendor  of  his  estate.  The  legal  title  still  re- 
mains in  him,  and  he  can  convey  to  a  bona  fide  purchaser, 
without  notice,  a  title  to  the  premises,  freed  from  the  equity  of 
the  vendee.  But  while  this  is  so,  a  purchaser  with  notice 
would  take  the  premises,  subject  to  the  equitable  rights  of  a 
vendee.  This  notice  may  be  actual  personal  notice,  or  it  may 
arise  from  open,  notorious  possession  of  the  lands  by  the  ven- 
dee, which  is  constructive  notice  to  all  the  world:  Gouvemeur 
V.  Lynch,  2  Paige,  300;  Chesterman  v.  Gardner,  5  Johns.  Ch. 
29  [9  Am.  Dec.  265].  The  lien  of  these  judgments  went  no 
further.  They  attached  to  the  interest  of  the  vendor,  Bell,  as 
they  found  it.  Had  the  vendee  abandoned  the  contract,  the 
entire  fee  in  the  vendor  would  have  become  subject  to  the  lien 
of  the  judgments;  and  the  purchaser  at  sheriff's  sale  under 
them  would  have  received  a  clear  title  to  the  lands  so  sold. 
With  the  contract  subsisting,  the  lien  extended  only  to  the 
unpaid  balance  of  the  purchase-money.  To  the  extent  of 
$512  remaining  unpaid  upon  Mrs.  Duncan's  contract,  these 
judgments  were  a  lien,  which  could  have  been  made  available 
)n  these  judgment  creditors  in  a  proper  proceeding* 
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Subsequent  to  the  entry  of  these  judgments,  and  before  sale 
of  the  premises  under  them,  Mrs.  Duncan  paid  this  bahmco 
of  the  purchase-money  to  Bell,  and  took  a  deed  from  him. 
No  actual  notice  to  her  of  the  entry  of  these  judgments,  nor 
claim  upon  her  for  the  balance  of  the  purchase-money,  is 
shown.  But  it  is  claimed  that  the  record  of  these  judgments 
was  constructive  notice  to  her,  and  that  any  payment  by  her 
to  Bell  after  this  entry  was  in  her  oWn  wrong,  and  not  to  the 
prejudice  of  these  judgment  creditors.  In  support  of  this  posi- 
tion, counsel  refer  to  Oouvemeur  v.  Lynch,  2  Paige,  300.  All 
that  is  there  said  by  the  chancellor  on  this  point  is:  *'If  a 
vendee  is  in  possession  of  land  under  a  contract  to  purchase, 
a  subsequent  purchaser  or  mortgagee  has  constructive  notice 
of  his  equitable  rights,  and  takes  the  land  subject  to  his  prior 
equity.  If  the  purchase-money  has  been  paid  before-  notice 
of  or  prior  to  the  recording  of  a  subsequent  mortgage,  the 
mortgagee  will  have  no  claim  upon  the  land.  Where  a  part 
remains  unpaid,  he  will  have  an  equitable  lien  thereon  to  the 
extent  of  the  unpaid  purchase-money."  This  case  and  the 
others  cited  by  counsel  under  this  head,  while  they  assert 
the  principle  assumed  in  this  case,  that  these  liens  in  equity 
extend  no  further  than  to  the  unpaid  purchase-money,  do  not 
declare  the  doctrine  contended  for  here.  In  my  examination 
I  have  met  with  but  one  case  supporting  the  view  taken  by 
the  counsel  for  the  appellants:  Mayor  v.  Hinmany  17  Barb. 
137.  In  1835,  one  Schroeppel,  being  the  owner  of  certain 
lands,  contracted  to  sell  them  to  Mayor.  In  1838  a  judgment 
was  recovered  against  Schroeppel,  which  became  a  lien  upon 
the  premises,  and  upon  which  they  were  sold  in  1844.  In 
January,  1846,  a  sheriff's  deed  was  given  to  Hinman  as  as- 
signee of  the  sheriff's  certificate.  Payments  were  made  to 
Schroeppel  by  Mayor  after  the  recovery  of  the  judgment  and 
before  the  sheriff's  sale.  After  the  sale,  and  before  the  deed 
was  given,  viz.,  in  October,  1845,  Mayor  made  a  further 
payment  to  Schroeppel.  It  was  held  that  the  judgment 
against  the  vendor  was  a  charge  upon  the  land  binding  the 
legal  titlCi — the  lien  being  restricted  in  equity  to  the  amount 
of  the  unpaid  purchase-money.  It  was  further  held  that  no 
notice  to  Mayor  of  the  judgment  or  sheriff's  sale  was  neces- 
sary to  protect  the  legal  title  and  claim  of  Hinman;  and 
that  Mayor  had  no  right  to  make  payments  to  Schroeppel  in 
October,  1845,  and  was  not  entitled  to  have  the  same  credited 
upon  his  contract  as  against  the  title  and  claim  of  Ilinman 
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under  the  judgment.  The  judge  delivering  the  opinion  of  the 
court  says,  as  to  the  vendee:  "His  real  equity  consists  in  hav- 
ing parted  with  his  money  upon  the  faith  of  his  contract  and 
before  an  adverse  legal  title  had  accrued,  or  legal  lien  attached; 
and  not  in  having  parted  with  his  money  subsequently,  without 
making  an  eSbrt  to  discover  the  then  state  of  the  legal  title  and 
the  rights  of  parties." 

This  case  was  taken  to  the  court  of  appeals  {vide  Mayor  v. 
Hinman,  13  N.  Y.  180),  and  there  reversed  as  to  so  much  as 
holds  that  the  record  of  a  judgment  is  sufficient  to  insure  the 
payment  of  the  balance  of  the  purchase-money  from  vendee 
to  judgment  creditors.  Judge  Denio,  delivering  the  opinion 
of  the  court,  after  assuming  the  law  as  fully  established  that 
one  in  possession  under  contract  of  purchase  is  to  be  protected 
in  equity  as  to  his  rights  which  existed  at  the  time  of  docket- 
ing a  judgment,  says:  "I  consider  it  equally  well  settled  that 
the  docketing  of  a  judgment  against  the  vendor  affords  no 
notice  of  its  existence,  either  actual  or  constructive,  to  the 
prior  vendee  of  the  judgment  debtor.  Parties  who  deal  with 
the  debtor  respecting  his  lands  subsequently  to  the  docketing 
of  the  judgment  are  affected  with  notice.  Such  persons  may 
make  themselves  perfectly  safe  in  that  particular  by  search- 
ing the  docket-book  of  judgments  in  the  proper  office;  and 
they  will  of  course  abstain  from  purchasing  if  they  find  the 
land  which  they  are  proposing  to  buy  encumbered  by  a  judg- 
ment. So  it  may  be  said  a  party  holding  a  contract  upon 
which  payments  remain  to  be  made,  may,  before  making  such 
payments,  examine  for  judgments  against  the  vendor;  but  it 
would  be  an  intolerable  inconvenience  to  require  this,  where 
the  payments,  as  is  usually  the  case,  are  to  be  made  annually 
or  oftener;  and  should  such  examinations  be  ever  so  strict, 
the  vendee  would  have  to  run  the  risk  of  an  encumbrance 
intervening  while  he  was  going  from  the  office  where  the  search 
was  made  to  the  residence  of  the  vendor  to  make  the  payment. 
It  has  been  repeatedly  decided  that  the  docketing  of  a  judg- 
ment or  the  recording  of  a  mortgage  is  no  notice  to  a  prior 
purchaser  or  mortgagee  of  the  premises  whose  conveyance  is 
on  record,  or  of  which  notice  was  had;  the  object  of  the  record- 
ing acts,  and  of  the  law  requiring  judgments  to  be  docketed, 
being,  it  is  said,  to  protect  subsequent  purchasers  and  encum- 
brancers against  previous  deeds,  mortgages,  etc.,  which  are 
not  recorded,  and  of  which  they  had  no  notice,  and  to  deprive 
the  liolder  of  the  prior  unregistered  conveyance  or  mortgage. 
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of  the  right  which  his  priority  would  have  given  him  at  com* 
iDon  law:  Cheesebrough  v.  MUlardy  1  Johns.  Ch.  409;  Siuyve- 
sarU  V.  HaUj  2  Barb.  Ch.  151. 

"The  plaintiff  (Mayor)  in  this  case  being  in  possession  under 
his  contract,  that  circumstance  was  notice  to  all  persons  who 
might  subsequently  become  interested  in  any  way  in  the  prem- 
ises, not  only  of  such  possession,  but  of  the  terms  of  the  con- 
tract, and  of  all  his  existing  rights  under  it. 

"In  the  view  of  a  court  of  equity,  his  condition  was  like  that 
of  a  party  having  a  prior  conveyance  or  lien  which  was  duly  rc- 

oorded The  vendee  having  no  notice  of  the  judgment 

oreditor's  lien,  and  the  creditor  having  full  notice  of  the  ven- 
dee's situation,  it  would  seem  to  be  reasonable  that,  in  order  to 
intercept  those  payments  and  divert  them  from  the  vendor's 
hands  to  his  own,  the  creditors  ought  at  least  to  inform  the 
vendee  of  the  existence  of  his  lien  and  his  right  to  the  unpaid 
purchase-money." 

The  case  of  Parka  v.  Jacksortj  11  Wend.  442  [25  Am.  Dec. 
656],  cited  with  approval  in  the  last-mentioned  opinion,  is  a 
«trong  authority  in  point.  Parks,  the  plaintiff  in  error,  was 
in  possession  of  a  tract  of  land  which  had  been  purchased  by 
one  of  these  executory  contracts,  and  possession  had  been 
taken  by  the  vendee  upon  the  contract  being  executed,  which 
was  continued  down  to  the  time  the  controversy  arose.  Judg- 
ments were  recovered  against  the  devisee  of  the  vendor,  and 
afterwards  the  party  holding  under  the  vendee,  without  actual 
notice  of  the  judgments,  paid  the  whole  purchase-money,  took 
a  conveyance,  and  conveyed  to  Parks.  Then  the  judgment 
creditor  sold  the  land  on  the  judgment,  obtained  a  sheriff's 
deed,  and  brought  ejectment  against  Parks.  The  court  of  er- 
rors held  that  the  plaintiff  could  not  recover.  The  purchase- 
money  for  the  land  was  paid  to,  and  the  deed  under  which 
Parks  held  was  executed  by,  one  Henry  Franklin,  to  whom 
the  devisees  of  the  original  vendor  had  conveyed  the  premises, 
and  the  judgments  under  which  the  plaintiff  in  the  ejectment 
«uit  claimed  were  against  the  devisees.  The  judgment  cred- 
itors claimed  that  the  conveyance  to  Henry  Franklin  was  void 
as  against  the  creditors  of  the  grantors,  and  commenced  a  suit 
in  chancery  against  the  parties  to  that  conveyance,  and  ob- 
tained a  decree  setting  it  aside  for  the  alleged  fraud,  having  at 
the  time  of  filing  the  bill  filed  a  notice  of  lis  pendens  in  the 
obunty  clerk's  oflQce.  The  payments  were  made,  and  the  deed 
tinder  which  Parks  held  was  given  pending  the  suit.     It  waa 
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scarcely  contended  that  the  docketing  the  judgment  against 
the  grantors  of  Henry  Franklin  would  alruic  enable  the  cred- 
itors to  question  the  payments  subsequently  made;  but  it  was 
insisted  that  the  lis  pendens  affected  the  parties  holding  under 
the  vendee  in  the  executory  contract,  and  that  the  payments^ 
were  consequently  made  in  their  own  wrong.  The  court,  how- 
ever, held  that  neither  the  judgments  nor  the  lis  pendens^  nor 
both  of  them,  affected  the  vendees,  or  impaired  the  effect  of 
the  payments  made  or  the  deeds  under  which  Parks  held. 

In  Maryland,  in  the  case  of  Hampson  v.  EdeUn^  2  Har.  &  J. 
64  [3  Am.  Dec.  530],  it  was  held  that  where  a  vendee,  subse* 
quently  to  the  recovery  of  a  judgment  against  the  vendor,  but 
without  actual  notice  thereof,  had  paid  over  the  balance  of  the 
purchase-money  and  taken  a  conveyance  from  the  judgment 
creditors,  such  vendee  was,  in  equity,  entitled  to  be  protected 
against  the  claim  of  the  judgment  creditors. 

These  latter,  cases,  besides  challenging  the  consideration 
due  to  so  high  authority,  are  based  on  the  better  reasoning. 
The  conclusions  reached  are  deduced  from  doctrines  so  fully 
established  by  authority  as  to  entitle  them  to  be  regarded  a» 
among  the  elementary  principles  of  the  law;  and  when  applied 
here,  afford  an  easy  solution  of  this  case.  At  the  time  of  the- 
entry  of  the  judgments  under  which  Hopkins  and  Filley  claim, 
Mrs.  Duncan  had  made  a  contract  with  Bell  for  the  premises 
in  question,  and  had  parted  with  a  part  of  the  purchase  price. 
At  the  time  of  her  purchase  there  was  no  suggestion  of  right 
or  interest  to  the  same  in  these  parties,  either  actual  or  con- 
structive. She  took  the  hazard  of  the  vendor's  title,  and 
relied  upon  his  responsibility  to  make  her  a  deed  in  due  time. 
She  also  ran  the  risk  of  prior  judgments  against  the  vendor, 
and  at  her  peril  was  bound  to  search  the  records  for  incum* 
brances  prior  to  the  date  of  her  contract.  Her  possession  was 
notice  to  all  the  world  of  her  interest.  She  was  the  equitable 
owner  of  so  much  at  least  as  had  been  paid  for,  and  was  en- 
titled to  a  conveyance  of  the  whole  of  the  lands  when  the 
balance  of  the  money  should  be  paid.  She  had  obligated  her- 
self to  pay  Bell  the  balance;  and  to  assume  to  pay  any  ono 
else  might  embarrass  her,  or  lead  to  litigation  with  Bell,  or 
those  to  whom  he  might  assign  his  contract  with  her.  These 
judgment  creditors  came  into  this  arrangement  rather  a^^ 
intruders.  They  are  given  a  right  to  the  unpaid  purchase 
money,  which,  in  a  proper  proceeding,  may  be  secured  b> 
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them.  To  this  extent  they  are  to  be  benefited,  and  it  is  but 
right  that  as  to  this  they  should  become  the  actors. 

They  should  at  least  have  given  Mrs.  Duncan  or  her  repre- 
sentatives actual  notice  of  the  entry  of  their  judgments  and 
their  claim  under  them.  Whether  a  simple  notice  to  the  ven- 
dee of  the  existence  of  judgment  liens  acquired  since  her  con- 
tract would  be  suflBcient  to  make  any  further  payments  to  tlie^ 
vendor,  the  judgment  debtor,  at  her  own  peril,  it  is  unneces- 
sary  to  decide.  In  my  opinion,  however,  it  is  not.  In  a  pro- 
ceeding in  the  nature  of  a  creditor's  bill,  payment  could  be 
enjoined  until  the  rights  of  the  parties  are  determined.  The 
party  who  seeks  to  interfere  with  and  override  a  lawful  trans- 
action, and  intercept  payments  due  under  legal  obligations,, 
and  have  the  same  applied  in  satisfaction  of  his  claims, 
should,  it  seems  to  me,  provide  himself  with  authority  from 
some  competent  power. 

Here  Mrs.  Duncan,  pursuant  to  her  agreement,  has  paid  all 
of  the  purchase-money,  and  taken  a  deed;  and  her  heirs  now 
ask  that  the  title  so  taken  be  cleared  from  the  cloud  raised 
by  the  sale  of  these  premises  under  the  judgments  mentioned. 
To  this  relief  they  are  entitled.  When  the  sherifT's  sale  wa» 
made,  no  title  remained  in  Bell,  and  of  course  no  title  passed. 
Bell  had  already  conveyed  to  Mrs.  Duncan.  The  rule  that 
the  purchaser  at  sheriff's  sale  becomes  possessed  of  the  titlo 
and  interest  held  by  the  judgment  debtor  at  the  time  of  the 
entry  of  judgment  is  subject  in  equity  to  this  qualification: 
that  be  takes  such  title  subject  to  the  equities  that  then  ex- 
isted  against  him,  or  which  have  since  arisen  through  want 
of  knowledge  of  such  judgments. 

Judgment  of  the  court  below  afi&rmed. 


RSTATEA  AND  IjlTElUESTS  AtFSCTED  BT  JUDGMENT  LlXN.  —  Nature  qf  Judf/- 

mtnt  Lien,  ^  A  judgment  does  not  constitate  a  specific  lien  upon  any  particu- 
lar r^al  estate  belonging  to  the  judgment  debtor,  but  ia  a  general  lien  upon  all 
of  hid  real  estate,  attaching  simply  to  hia  interest  therein,  and  in  some  statca- 
only  to  his  legal  interest,  and  subject  to  all  prior  liens,  whether  legal  or  equi- 
table: Freeman  on  Judgments,  sec.  338;  Rodgtrs  v.  Bonner,  45  N.  Y.  379;. 
Indiana  Scltool  Dial.  v.  Werner,  43  Iowa,  643;  Wilwn  v.  WUaon,  3  Del.  Ch. 
183.  In  the  first  instance,  the  lien  of  judgments  existed  only  by  virtue  of 
statute,  the  ancient  and  original  statutes  being  the  statute  de  meraUoribtUf 
and  the  statute  of  Westminster  giving  the  writ  of  ekgiL'  Bac  Abr.,  tit.  Exe- 
cutions. But  though  judgment  liens  are  nsually  provided  for  by  the  statute* 
of  the  several  states  in  this  country,  *'  the  lien  undoubtedly  existed  by  virtue 
of  certain  English  statutes  [such  as  the  above]  so  anciently  adopted  as  to  be- 
regarded  as  a  part  of  onr  common  law,  and  idso  by  virttxe  of  other  Englisl^ 
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«tatutes  sabjecting  to  execution  lands  sitaate  in  the  colonies'*:  Freeman  on 
Judgments,  sec.  339,  and  cases  cited.  The  lien  results  from  the  liability  of 
the  real  estate  to  be  taken  and  sold,  delivered,  or  extended  in  satisfaction  of 
-the  judgment,  and  exists  only  where  that  liability  exists:  Coombs  v.  Jordan, 
:S  Bland,  284;  S.  C,  22  Am.  Dec.  236.  And  it  is  also  confined  to  realty,  for 
hy  the  statute  of  frauds,  goods  and  chattels  are  not  bound  until  the  delivery 
of  the  execution  to  the  sheri£f:  Coombs  v.  Jordan,  supra;  WUmer*s  Appeal,  45 
Pa.  St.  455;  S.  C,  84  Am.  Dec.  505;  DunJiam  v.  Cox,  10  N.  J.  Eq.  437;  S.  C, 
<>4  Am.  Dec.  460;  see  Adams  v.  Hudson  County  Bank,  10  N.  J.  £q.  535;  S.  C, 
-64  Am.  Dec.  469;  Sellers  v.  Corwhi,  5  Ohio,  398;  S.  C,  24  Am.  Dec.  301. 
And  therefore  the  lien  of  a  judgment  without  a  levy  does  not  prevent  emble- 
ments from  passing  to  the  executor  on  the  debtor's  death  as  personalty: 
-Coombs  V.  Jordan,  supra. 

Attaches  to  Actual,  not  Apparent,  Iitterest  of  Judgment  Debtor. 
—  The  lien  of  a  judgment  attaches  to  the  precise  interest  of  the  judgment 
-debtor  in  the  land.  In  some  states  it  is  confined  to  the  legal  interest  of  the 
•debtor;  but  whether  it  extends  to  the  legal  and  equitable  int«rest,  or  is  re- 
stricted to  the  legal  interest  only,  it  ia  the  actual  and  not  the  apparent  in- 
terest of  the  defendant  that  is  affected,  and  his  apparent  interest  "can 
neither  extend  nor  restrict  the  operation  of  the  lien  so  that  it  shall  encumber 
-any  greater  or  less  interest  than  the  debtor  in  fact  possesses  ":  Freeman  on 
Judgments,  sec.  356;  Berkley  v.  Lanib,  8  Neb.  399;  CoU  v.  Du  Bois,  7  Id. 
•391,  citing  the  principal  case;  Oriknofum  Heirs  y,' Kimball,  4  Ind.  546;  S.  C, 
-58  Am.  Dec.  638;  Union  Bank  v.  Maynard,  51  Mo.  548;  Sandford  v.  McLean, 
3  Paige,  117;  S.  C,  23  Am.  Dec  773;  ElUs  v.  TousUy,  I  Paige,  280;  Morris 
V.  MowaU,  2  Id.  586;  S.  C,  22  Am.  Deo.  661;  Ex  parte  Trenlidm,  19  S.  C. 
126;  Blankenslup  v.  Dotiglass,  26  Tex.  225;  S.  C,,S2  Am.  Dec.  608;  Jn  re  Estes, 
-6  Saw.  459.  And  therefore,  where  the  judgment  is  a  lien  upon  equitable  in- 
terests, it  matters  not  that  the  evidences  of  the  debtor's  interest  are  not  of 
record:  LaiJirop  v.  Broum,  23  Iowa,  40;  Z^offan  v.  Herbert,  30  La.  Ann.,  pt.  1, 
p.  727;  Bicltter  v.  Selin,  8  Serg.  &  R.  425:  l^iantie  Bank  v.  Dennis,  37  HL  381. 
And  on  the  other  hand,  though  he  seems  to  have  an  interest,  if  he  have  none 
in  fact  no  lien  will  attach:  ChurcJiiU  v.  Morse,  23  Iowa,  229;  07U  v.  May,  5 
Neb.  157;  Holden  v.  OarreU,  23  Kan.  98;  Lombard  v.  Abbey,  73  HL  177;  Dos- 
well  V.  Adkr,  28  Ark.  83;  Freeman  on  Judgments,  sec.  357;  for  the  lien  can 
•extend  no  further  than  the  debtor  has  power  voluntarily  to  transfer  or  alien- 
ate tlie  lands  in  satisfaction  of  his  debt;  Coombs  v.  Jordan,  3  Bland,  284; 
S.  C,  22  Am.  Dec.  236;  and  the  rights  of  a  lien-holder  cannot  exceed  those 
which  might  be  acquired  by  a  purchase  from  the  defendant  with  full  notice 
•of  all  existing  legal  or  equitable  rights  belonging  to  third  persons:  Baker  v. 
Morton,  12  Wall.  150. 

Lien  Sid)ject  to  Eqtiiiies  qf  Tidrd  Persons,  —  And  therefore  a  judgment  lien 
on  the  land  of  the  debtor  is  subject  to  every  equity  which  existed  against 
the  land  in  the  hands  of  the  judgment  debtor  at  the  time  of  the  rendition  of 
the  judgment;  and  courts  of  equity  will  protect  such  equities  against  the 
legal  lien,  and  will  limit  that  lien  to  the  actual  interest  which  the  judgment 
debtor  has  in  the  estate:  Blankensldp  v.  Douglass,  26  Tex.  225;  S.  C,  82  Am. 
Dec.  608,  and  note  612,  613;  Coontbs  v.  Jordan,  3  Bland,  284;  S.  C,  22  Am. 
Dec.  236;  Sweet  v.  Jacocks,  6  Paige,  355;  S.  C,  31  Am.  Dec.  252;  Buehan  v. 
^M  m^er,  2  Barb.  Ch.  165;  S.  0.,  47  Am.  Dec.  305;  Coster's  Ez'r  v.  Bank  </ 
<?eorfjia,  24  Ala.  37,  64;  WharUm  v.  Wilson,  60  Ind.  591;  Ellis  v.  Tousley,  1 
Paige.  280;  Morris  v.  MouhiU,  2  Id.  586;  S.  C,  22  Am.  Dec.  661;  WalkeY. 
Mooily,  65  N.  C.  599;  Fraser  v.  TItaidier,  49  Tex.  26;  Floyd  v.  Harding,  28 
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"Oratt.  401;  Oooddl  v.  Blumer,  41  Wis.  436;  Broum  v.  Pierce,  7  Wall.  205; 
WhUworUi,  ▼.  Oaugain,  1  Phillips,  728;  Burgh  v.  Frands,  3  Swanst.  536,  note; 
/^mrA  V.  &W  of  Winchehea,  1  P.  Wms.  277.  Hence,  in  a  case  where  equity 
will  set  aside  a  deed  as  against  the  grantee  on  the  ground  of  daress,  the  same 
relief  may  be  had  as  against  the  judgment  creditor  of  the  grantee:  Baker  v. 
Morton^  12  Wall.  150.  And  a  very  familiar  example  of  the  application  of 
this  rule  is  the  case  of  a  judgment  rendered  against  a  vendor  which  attaches 
•only  to  right  of  the  defendant  to  the  balance  of  the  purchase- money,  not- 
withstanding he  has  the  whole  legal  title:  The  principal  case,  and  ti^/ro. 
But  to  entitle  an  equitable  lien  to  precedence,  it  should  be  founded  on  some 
new  consideration;  for  if  the  equities  be  equal,  the  holder  of  a  judgment  lien 
will  be  allowed  his  legal  rights.  Thus  an  agreement  to  make  a  mortgage  to 
secure  a  pre-existing  debt  will  not  be  enforced  as  an  equitable  lien  against 
the  lien  of  a  judgment  rendered  subsequently  to  the  agreement  and  prior  to 
the  execution  of  the  mortgage:  Dtnght  v.  Newell,  3  K.  Y.  185.  And  a 
further  exception  to  the  general  rule  exists  where  a  judgment  is  rendered 
■against  a  vendee  for  the  purchase-money  due  the  vendor;  for  a  purchaser 
ander  such  a  judgment  will  take  the  title  of  both  vendor  and  vendee:  Vier- 
heUer*8  Appeal,  24  Pa.  St.  106;  S.  C,  62  Am.  Dec.  365;  Ziegler'e  Appeal,  69 
Fa.  St.  471.  And  if  the  vendor  takes  a  mortgage  or  judgment  to  secure  the 
purchase  price  at  the  time  of  the  conveyance  to  the  vendee,  he  retains  a  lien 
which  will  not  be  displaced  by  any  other  encumbrance.  Hence,  if  at  the 
<late  of  the  conveyance  a  mechanic's  lien  existed  against  the  vendee  for  cer- 
tain buildings  on  the  land,  this  lien  will  not  take  precedence  over  a  judgment 
•entered  on  the  same  day  the  conveyance  was  made  to  secure  to  the  vendor 
the  payment  of  the  residue  of  the  purchase-money:  Stoner  v.  N^,  50  Id. 
1260.  And  so  a  judgment  on  a  note  given  for  an  improvement  on  a  home- 
stead was  held  to  be  a  lien  o:i  the  property  enforceable  even  against  a  bona 
Jde  purchaser:  Hurd  v.  Hbxm,  27  Kan.  722. 

Lien  cannot  be  Impaired  by  Act  o/ Debtor,  —  "  The  charge  cast  upon  lands  by 
•a  judgment  lien  can  in  uo  wiso  be  limited  or  impaired  by  any  act  or  omission 
•of  the  debtor.  The  creditor  has  a  charge  on  the  interests  of.  the  defendant 
tn  the  land  just  as  they  stood  at  the  moment  the  lien  attached  ":  Freeman  on 
Judgments,  sec.  356;  and  therefore  a  subsequent  sale  or  alienation  or  mort- 
gage of  the  lands  will  not  discharge  or  affect  the  lien:  Morris  v.  Moioatt,  2 
Paige,  586;  S.  C,  22  Am.  Dec.  661;  Decker  v.  Gilbert,  80  Ind.  107;  Bro(^  v. 
Spratjite,  99  Id.  169;  Bodjera  v.  McClaer's  Adm*r8,  4  Gratt.  81;  S.  C,  47  Am. 
Dec.  715;  Demjler  v.  Kiehner,  13  Pa.  St.  38;  S.  C,  53  Am.  Dec.  441;  AjrictU' 
ittral  Bank  v.  Pollen,  8  Smedes  &  M.  357;  S.  C,  47  Am.  Dec.  92,  and  note 
^',  nor  can  the  defendant  prejudice  the  rights  of  the  plaintiff  by  making  or 
accepting  a  lease  subsequent  to  the  judgment;  and  if  he  accept  a  lease  from  a 
third  person,  the  purchaser  at  a  sale  under  a  judgment  lien  existing  prior  to 
the  lease  may  dispute  the  title  of  the  defendant's  lessor:  Tinney  v.  Wool- 
ston,  41  111.  215.  But  the  lien  will  not  attach  to  land  conveyed  with  the  con- 
aent  of  the  judgment  creditor:  Sharpe  v.  Davis,  76  Ind.  17.  And  after  a  re^ 
tease  a  bona  fide  purchaser  takes  the  land  discharged  of  the  lien,  notwith- 
standing any  mere  oral  agreements  with  the  judgment  creditor,  that  the  land 
shall  be  sold  for  enough  to  pay  off  the  judgment:  Snyder  v.  Crawford,  98  Pa. 
£t.  414. 

Fixtures,  —  Whatever  is  part  of  the  realty  is  bound  by  the  lien  of  a  judg- 
ment against  the  owner:  Coombs  v.  Jordan,  3  Bland,  284;  S.  C,  22  Am.  Dec. 
1236.  Tlierefore,  if  in  a  statute  of  the  state  the  cars  and  other  rolling  stock 
of  railroads  are  made  fixtures,  they  are  subject  to  judgment  liens:  Bailroad 
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Compatiy  v.  JameSf  6  Wall.  750.  And  bo  if  one  purchases  land  in  good  faith,, 
without  taking  notice  of  a  duly  recorded  judgment  lien,  the  lien  holds  hi» 
improvements,  though  made  in  ignorance  of  it:  Taylor  v.  Mortjan^  8G  Ind.  295. 
Wlurt  Tide  Passes  through  Dtbtor  as  Mere  ConduU,  he  having  no  interest  in 
the  land,  a  judgment  against  him  will  not  attach  as  a  lien  upon  the  land: 
Atkinson  v.  Hancock^  67  Iowa,  452.  Thus  a  purchaser  who,  contempora- 
neously with  the  conveyance  of  property  to  him,  executes  a  trust  deed  of  tha 
same,  has  only  a  temporary  seisin,  not  subject  to  judgment:  Cowardin  v.  An- 
deraon,  78  Va.  88.  And  so  a  conveyance,  with  covenant  of  title,  made  by  a> 
grantor  who  has  a  bond  for  a  deed,  before  he  obtains  the  legal  title,  vests- 
the  legal  title  in  the  grantee  eo  in^n/t  when  the  grantor  obtains  it,  and  there 
is  no  space  of  time  in  which  the  lien  of  a  judgment  obtained  against  tho 
grantor  after  the  making  of  the  conveyance  can  attach  against  the  landt 
Lamprey  v.  Pike,  28  Fed.  Rep.  30. 

Equitable  Interests.  —  At  common  law,  the  judgment  lien  does  not 
attach  to  equitable  interests:  HusseU  v.  Houston^  5  Ind.  180;  Jeffries  v.  Slttr- 
huTTi,  21  Id.  112;  HarringtonY.  Sharp,  1  G.  Greene,  131;  S.  C,  48  Am.  Dec  365; 
Nessler  v.  Ndier,  18  Neb.  649;  Jackson  v.  Chapm,  5  Cow.  485;  Dixon  v.  Dixxm, 
81  N.  C.  323;  Bhomjield  v.  Ifumaeon,  11  Or.  229;  Morsell  v.  First  Nat.  Bani^ 
91  U.  S.-  357;  Brandies  v.  Codirane,  112  Id.  344;  Withnell  v.  Courtland  Wagon 
Co,,  25  Fed.  Rep.  372;  and  see  Saiufford  v.  McLean,  3  Paige,  117;  S.  C,  23 
Am.  Dec.  773;  Unknoum  Heirs  v.  Kimball,  4  Ind.  546;  S.  C,  58  Am.  Dec. 
638;  even  though  the  equity  is  one  in  possession:  Van  Cleve  v.  Oroves,  4 
N.  J.  Eq.  330.  And  therefore,  in  the  absence  of  statutes  declaring  that  a 
judgment  shall  be  a  lien  upon  equitable  as  well  as  legal  estates,  equitable 
estates  are  not  at  law  subject  to  the  lien:  Powell  v.  Knox,  16  Ala.  364,  and 
cases  supra.  In  England,  however,  and  in  the  majority  of  the  several  states,, 
the  common-law  rule  has  been  abolished,  and  the  lien  has  been  expressly 
extended  to  equitable  estates:  1  &  2  Vicl,  c  110,  sec.  13;  and  "the  genenil 
teuilency  of  the  American  statutes  creating  and  regulating  judgment  liens  is 
to  make  such  liens  a  charge  upon  whatever  estate  the  judgment  debtor  may 
^ave,  irrespective  of  the  question  whether  his  title  is  legal  or  equitable,  per- 
fect or  inchoate  ":  Freeman  on  Judgments,  sec.  348;  see  Maxwell  v.  Vawjht,. 
96  Ind.  136.  But  to  have  this  efifect,  the  statute  must  be  of  clear  import. 
Thus  though  a  statute  provided  that  a  judgment  should  '*be  a  lien  on  all 
real  property  of  the  judgment  debtor  not  exempt  from  execution,  owned  by 
him  in  the  county  at  the  time  of  the  docketing,"  it  did  not  operate  to  make 
a  judgment  a  lien  upon  the  equitable  title  of  the  defendant:  Smith  v.  Ingles, 
2  Or.  43;  see  also  Btoomjield  v.  Humason,  11  Id.  229;  Nessler  v.  Nefier,  la 
Neb.  640. 

But  though  equitable  estates  are  not  at  law  subject  to  the  lien  ol  a  judg- 
ment  and  legal  tribunals  in  the  absence  of  statutes  recognize  no  remedy  for 
the  ciifurcement  of  a  judgment  lien  against  them,  yet  in  equity  they  are 
bound  by  the  lien  to  the  same  extent  as  legal  estates,  and  courts  of  equity 
will  euforco  this  lien:  Unknown  Heirs  v.  Kimball,  4  Ind.  546;  S.  C,  5^ 
Am.  Dec  63S;  Lee  v.  Stone,  5  Gill  k  J.  1;  S.  C,  23  Am.  Dec  589;  Haley 
v.  WiUianm,  1  Leigh,  10;  S.  C,  19  Am.  Dec  743;  Midtaux*s  Adm'r  v.  Proton,. 
10  Gratt.  612.  And  in  Pennsylvania,  because  of  the  want  of  a  court  of  chan- 
cery, the  courts  were  necessarily  obliged  to  regard  all  judgments  as  operating 
immediately  upon  equitable  as  well  as  upon  legal  estates,  and  accordingly  in 
that  state  a  judgment  attaches  as  a  lien  to  equitable  interests:  Anwerier  v. 
Mathiot,  9  Serg.  &  R.  397;  RusseWs  Appeal,  15  Pa.  St.  319;  CarUutff  v.  An- 
derson, 3  Binn.  4;  Broun^field  v.  Mackey,  27  Pa.  St.  390.    But  the  intereit 
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-which  18  the  subject  of  the  lien  muBt  be  an  interest  in  the  land  itself:  Morram 
^.  Brtnbxr,  2  Rawlo,  185;  Thonuu  v.  Simp&on,  3  Pa.  St  69;  and  therefore 
^  devise  to  children,  which  gave  their  father  the  right  to  live  on  the  land 
-<luriug  his  life,  conferred  no  estate  upon  the  father  which  was  subject  to 
-a  judgment  lien:  Calhoun  v.  Jester,  11  Id.  474.  And  likewise  an  easement 
-consisting  of  a  right  of  way,  with  such  occupancy  as  is  necessary  to  the  ex- 
^rcise  of  the  right,  is  not  subject  to  judgment  liens:  WMttm  Padfie  /?.  B, 
-Co.  V.  Johnston,  59  Id.  294;  nor  is  a  pre-emption  right  on  public  lands  so  sub- 
ject: Harrington  v.  Sharp,  1  G.  Greene,  131;  S.  C,  48  Am.  Dec.  365;  but 
Ihe  lieu  may  attach  to  lands  purchased  from  the  government,  though  no 
patent  therefor  has  yet  issued:  Levy  v.  Thompson,  4  How.  17;  Landes  v. 
Brant,  10  Id.  348;  Huntingdori  v.  Orantland,  33  Miss.  453;  Cavender  v.  Smith, 
S  Iowa,  157;  Jackson  v.  Williams,  10  Ohio,  69;  Bogers  v.  Brent,  5  Gilm.  573. 

Equity  of  Bedemption,  —  An  equity  of  redemption  in  real  estate  is  subject 
to  a  judgment  lien  in  states  where  equities  are  so  subject:  Cooh  v.  Dillon,  9 
Iowa,  407;  S.  C,  74  Am.  Dec.  354;  Julian  v.  Beal,  26  Ind.  220;  Wilhelm  v. 
Humphries,  97  Id.  520;  Taylor  v.  Cornelius,  60  Pa.  St.  187.  And  a  judg- 
ment against  the  owner  of  the  equity  of  redemption  docketed  after  the  decree 
-of  foreclosure,  but  before  sale,  is  a  lien  on  the  surplus  proceeds;  but  not  if 
the  docketing  is  subsequent  to  the  sale:  Svxet  v.  Jacocks,  6  Paige,  355;  S.  C, 
31  Am.  Dec.  252;  Denliam  v.  Cornell,  67  N.  Y.  562.  In  the  latter  case,  the 
remedy  of  the  judgment  creditor  is  by  redeeming  from  the  foreclosure  sale: 
Sullivan  v.  Ledde,  60  Iowa,  326.  In  Illinois,  however,  the  statatory  right  to 
redeem  from  forced  sale  is  a  personal  right  to  which  the  lien  of  a  judgment 
cannot  attach:  Merry  v.  Bostwick,  13  Dl.  398;  Watson  v.  Beissig,  24  Id.  281; 
Blair  v.  Chamblin,  39  Id.  526;  and  the  surplus  after  a  sale  by  a  trustee  must 
he  distributed  among  the  general  creditors,  regardless  of  liens:  PaJilman  v. 
Shumway,  24  Id.  127. 

Land  Conveyed  to  Trustees.  —  A  judgment  lien  does  not  attach  to  the 
debtor's  interest  in  land  conveyed  by  him  upon  active  trusts  and  in  which  his 
«state  is  equitable  merely,  as  is  the  case  where  he  makes  an  assignment  for 
tlie  benefit  of  creditors;  and  no  lien  can  arise  except  from  a  filing  of  a  bill  in 
^equity,  but  by  this  means  a  judgment  creditor  may  obtain  a  lien  paramount 
to  tliat  of  the  judgment  debtor  in  the  surplus  proceeds  which  otherwise  would 
revert  to  the  debtor:  Brandies  v.  Codirane,  112  U.  S.  344;  Freeman*s  Savings 
<znd  Trust  Co.  v.  Earle,  110  Id.  710;  McFerran  v.  Da-ms,  70  Ga.  661;  Schroeder 
V.  Gumq/,  10  Hun,  418;  Chautauque  County  Bank  v.  White,  6  N.  Y.  236; 
-S.  C,  57  Am.  Dec.  442.  But  in  states  where  equitable  estates  are  subjected 
by  statute  to  judgment  liens,  if  judgment  debtor  has  conveyed  his  realty  to 
a  trustee  to  secure  an  indebtedness,  the  judgment  will  take  effect  upon  the 
<iebtor*s  equity  of  redemption,  and  if  the  land  is  sold  by  the  trustee  under 
the  trust  deed,  the  liens  cease  as  against  the  land,  and  attach  themselves  to 
the  money  in  the  hands  of  the  trustee  after  the  secured  debt  is  paid;  and  this 
fund  may  be  proceeded  against  either  by  a  bill  in  equity  or  by  garnishing  the 
trustee,  but  the  trustee  is  not  bound  to  search  the  records;  and  he  is  therefore 
•relieved  from  all  liability,  if,  without  any  knowledge  of  the  existence  of  any 
judgment,  he  pays  over  the  surplus  without  regard  to  the  lien:  Cook  v.  Dillon,  9 
Iowa,  407;  S.  C,  74  Am.  Dec.  354.  The  title  of  a  grantee  of  a  trustee  in  dis- 
x:narg3  of  a  trust  is  superior  to  that  of  a  purchaser  at  a  sale  under  a  judgment 
rendered  against  the  creator  of  the  trust  after  its  creation:  Clark  v.  Merriam, 
£3  Ind.  58.  But  the  estate  of  a  purchaser  at  a  trustee's  sale,  where  the  sale 
was  made  before  the  passage  of  an  act  subjecting  equitable  interests  to  sale 
•on  execution,  but  was  not  ratified  until  afterwards,  is  within  that  act,  and  ia 
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therefore  subject  to  the  lien  of  a  judgment  against  the  purchaaer:  Coombs  v^ 
Jordan,  3  Bland,  284;  S.  C,  22  Am.  Dec.  236. 

Lands  Fraudulently  Conveyed.  —  "Whoever  goes  ont  with  an  execn> 
tlon  to  seek  the  fruits  of  his  judgment  is  too  apt  to  find  that  fraud  has  fore- 
stalled him.  It  then  becomes  his  business  to  pursue  those  fruits  wherever 
fraud  has  taken  them;  to  wrest  them  from  the  possession  of  his  adversary 
wherever  they  may  be  found;  and  to  prepare  himself  to  show  that  the  i*etuge- 
to  which  they  have  been  taken  is  still  the  refuge  of  fraud.  In  many  in- 
stances the  aid  of  equity  is  invoked.  But  generally  this  is  nnuocessary;  for 
a  transfer  made  to  hinder,  delay,  or  defraud  creditors,  while,  as  between  th& 
parties,  it  conveys  the  title,  has,  as  against  a  creditor  proceeding  under  exe- 
cution, no  such  e£fect.  As  against  the  fraudulent  transferee,  the  creditor 
may  seize  the  property,  whether  real  or  personal,  as  that  of  the  fraudulent 
vendor,  and  may  proceed  to  sell  it  under  execution.  The  title  transferred 
by  such  sale  is  not  a  mere  equity,  —  not  the  right  to  control  the  legal  title, 
and  to  have  the  fraudulent  transfer  vacated  by  some  appropriate  proceeding; 
it  is  the  legal  title  itself  against  which  the  fraudulent  transfer  is  no  transfer 
at  all":  Freeman  on  Executions,  sec.  136,  citing  ffall  v.  Sands,  52  Me.  355; 
Oormerlyv.  Chapman,  61  Ga.  425;  Pratt  v.  WItecier,  6  Gray,  620;  Austin  v. 
Bell,  20  Johns.  442;  S.  C,  11  Am.  Dec.  297;  Lowry  v.  Orr,  1  Gilm.  70^ 
Oooch's  Case,  6  Coke,  60;  Jacoby's  Appeal,  67  Pa.  St.  434;  Nqfrnan's  Appeal, 
44  Id.  95;  Eastman  v.  ScfiettUr,  13  Wis.  324;  Pepper  v.  Carter,  II  Mo.  540; 
Barr  v.  Hatch,  3  Ohio,  627;  Bussell  v.  Dyer,  33  N.  H.  186;  Duvall  v.  Waters, 
1  Bland,  569;  S.  0.,  18  Am.  Dec.  350;  Middkton  v.  Sinclair,  5  Oranch  C.  C. 
609;  Laurence  v.  LippeneoU,  6  K.  J.  L.  473;  Crqft  v.  Arthur,  3  Desaus.  £q.  223; 
Shears  v.  Bogers,  3  Bam.  &  AdoL  363;  Staples  v.  Bradley,  23  Conn.  107;  Fouh 
kr  V.  TrebHn,  16  Ohio  St  493;  Foley  v.  Bitter,  34  Md.  646.  "And  what  is 
tme  of  fraudulent  transfers  is  equally  true  of  fraudulent  mortgages,  liens, 
judgments,  executions,  and  all  similar  devices  for  hindering,  delaying,  or 
defrauding  creditors.  Property  held  under  and  by  virtue  of  a  fraudulent  lien» 
execution,  or  transfer  is  subject  to  execution  precisely  as  if  such  transfer 
had  not  been  made,  and  such  lien  had  not  been  given;  and  this  whether  it 
was  wholly  or  partly  fraudulent.  For  if,  on  account  of  fraud,  it  be  void  in 
part,  it  Lb  at  law  void  m  toto  ":  Freeman  on  Executions,  sec.  136,  and  cases 
there  cited.  "The  right  to  issue  execution,  and  to  satisfy  it  by  the  sale  of 
the  defendant's  real  estate,  ordinarily  implies  that  the  judgment  is  a  lien  upon 
such  real  property.  There  are  manifest  difficulties  in  extending  this  rule  to  all 
cases  where  real  property  has  been  transferred  to  hinder  or  defraud  creditors. 
In  the  first  place,  the  apparent  title  is  in  the  fraudulent  vendee,  and  nothing 
appears  of  record  to  impugn  the  fairness  of  the  transfer,  or  to  warn  purchasers 
and  incumbrancers  that  it  remains  subject  to  execution  against  the  vendor. 
In  the  second  place,  the  title  in  fact  passes  by  the  transfer  not  only  as 
between  the  parties,  but  also  as  against  creditors  who  do  not  assail  the 
transfer  by  some  proceeding  at  law  or  in  equity,  having  for  its  object  the 
subjection  of  the  proi)erty  to  the  payment  of  their  claims  against  the  vendor. 
Perhaps  on  the  levy  of  the  execution  its  lien  may,  as  against  persons  not 
purchasers  or  encumbrancers  in  good  faith  and  for  value,  relate  back  to  the 
rendition  or  docketing  of  the  judgment.  But  we  think  the  better  rule  is, 
that  one  who  has  obtained  judgment,  and  has  not  by  levy  or  otherwise 
taken  any  further  steps  to  obtain  satisfaction  out  of  the  property  fraudu- 
lently transferred,  has  no  lien  thereon,  and  in  the  event  of  the  buikruptcy 
of  the  defendant,  that  he  could  not  be  awarded  preference  as  a  lien-holder: 
In  re  Estes,  12  Cent.  L.  J.  135;  and  that  the  judgment  creditor  first  proceed- 
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ing  in  equity  to  set  aside  the  conveyance,  and  to  subject  the  land  convey eil 
to  the  payment  of  his  judgment,  will  thereby  obtain  the  fruits  of  his  dili- 
gence and  overreach  persons  having  prior  judgments  against  the  same 
grantor:  Lyon  v.  RotibmSt  46  IlL  277":  Freeman  on  Judgments,  sec.  352; 
and  see  Dun/iam  v.  Cox,  C  N.  J.  £q.  437;  S.  C,  64  Am.  Dec.  460;  Chan- 
tauque  Co.  Bank  v.  RUUy,  19  N.  Y.  369;  S.  C,  75  Am.  Dec.  347;  Qiiorge  v. 
WilUamsony  26  Mo.  190;  S.  C,  72  Am.  Dec.  203.  And  there  are  numerous 
decisions  which  maintain  that  a  judgment  lien  does  not  attach  to  premisea 
fraudulently  conveyed  by  the  judgment  debtor:  MatOuUtan  Co,  v,  Etfertson, 
6  Paige,  4C5;  McKee  v.  Oilehrist,  3  Watts,  231;  Jcuxiby'a  Appeal,  67  Pa.  St. 
435;  Mi^ford  v.  Peterson,  35  K.  J.  L.  133.  But  many  others  maintain  that 
it  does:  Jachon  v.  Holbrooh,  32  K.  W.  Rep.  852  (Minn.);  Dunham  v.  Cox, 
10  N.  J.  £q.  437;  S.  C,  64  Am.  Dec.  460,  and  note  464;  ChatOauque  Countj^ 
Bankv.  RUUy,  19  N.  Y.  369;  S.  C,  75  Am.  Dec.  347.  Thus  in  the  last  case^ 
it  is  held  that  a  judgment  creditor  may  rely  on  the  lien  of  his  judgment  on 
real  property,  and  on  his  means  of  enforcement  at  law  instead  of  resorting 
to  equity;  and  though  the  debtor  has  made  a  prior  conveyance,  yet  the  cred- 
itor may  sell  on  execution,  and  the  purchaser  will  have  the  right  of  impeach- 
ing the  debtor's  conveyance  as  fraudulent;  and  if  the  creditor's  judgment 
was  recovered  before  other  creditors  instituted  proceedings  in  equity,  noth- 
ing in  the  course  or  result  of  those  proceedings  can  affect  the  rights  of  the 
purchaser  under  the  judgment.  See  also  Eastman  v.  Sdietiler,  13  Wis.  324; 
Miner  v.  Warner,  2  Grant  Cas.  448.  But  a  judgment  lien  on  land  held  fraud- 
ulently by  another  person  than  the  debtor  and  true  owner  ceases  when  the 
land  is  transferred  to  a  boTui  fide  purchaser:  Wood  v.  Wright,  9  Biss.  365. 
And  a  judgment  against  a  debtor  docketed  after  an  assignment  to  a  re- 
ceiver, pursuant  to  an  order  of  court  in  a  creditor's  suit,  of  land  alleged  to 
have  been  fraudulently  conveyed  away  by  such  debtor,  is  not  a  lien  thereon: 
ChoMtauque  County  Bank  v.  WhUe,  6  N.  Y.  236;  S.  0.,  57  Am.  Dec.  442. 

HoMKSTXADS  are  generally  regarded  as  not  subject  to  judgment  liens  since 
they  are  exempt  from  execution,  for  the  reason  for  the  existence  of  the  lien 
of  a  judgment  is  the  liability  of  the  property  to  be  taken  under  execution 
and  applied  to  the  satisfaction  of  the  debt.  Real  estate,  therefore,  so  long  as 
it  retains  the  character  of  a  homestead,  is  not  subject  to  judgment  liens,  and 
may  be  conveyed  and  encumbered  by  its  owner  clear  from  liens  of  judgments 
[Tevionsly  docketed  against  him:  Ackley  v.  Chamberlain,  16  CaL  181;  S.  C, 
76  Am.  Dec  516;  McDonald  v.  Badger,  23  Cal.  400;  Sullivan  v.  Ifendrickaon, 
54  Id.  259;  BarreU  v.  Sims,  59  Id.  619;  Houghton  v.  Lee,  50  Id.  103;  Mon- 
roe V.  May,  9  Kan.  475;  Morris  v.  Ward,  5  Id.  247;  Oapen  v.  Steplienson,  17 
Id.  617;  Lamb  v.  Shays,  14  Iowa,  567;  Wiggins  v.  Chanee,  54  111.  175;  Black 
V.  Epperson,  40  Tex.  162;  Freeman  on  Executions,  sec.  218.  But  if  the 
abandonment  of  the  homestead  claim  so  far  precedes  the  conveyance  of  the 
premises  that  they  cannot  be  regarded  as  simultaneous  acts,  then  as  an  op- 
portunity is  given  for  the  attachment  of  the  liens,  the  purchaser  will  take 
the  property  subject  to  the  liens  of  all  the  judgments  docketed  against  the 
grantor  at  the  time  of  the  conveyance:  Marriner  v.  Smitii,  27  Cal.  649;  Oreen 
V.  Marks,  25  HI.  222;  Ackley  y.  Chamberlain,  16  Cal.  181;  S.  C,  76  Am.  Deo. 
516.  But  as  all  prior  judgments  attach  at  the  moment  of  abandonment,  they 
will  have  no  precedence  over  one  another,  and  the  judgment  creditor  who 
first  proceeds  to  the  enforcement  of  his  judgment  will  gain  thereby  a  priority 
over  the  other  judgment  creditors:  BUss  v.  Clark,  39  111.  596;  McDonald  v. 
Crandail,  43  IcL  231.  Where,  however,  the  debtor's  land  is  worth  more 
than  the  value  of  a  homestead,  the  lien  attaches  to  the  excess  in  the  hands  of 
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1:he  debtor's  grantee:  J/or»ar^y  v.  Oalt,  112111.  373.  And  after  a  judgment 
lien  has  attached,  it  cannot  be  divested  by  the  snbseqnent  occupation  of  the 
f)reniise8  as  a  homestead,  but  the  homestead  right  wiU  be  postponed  to  the 
lieu  of  the  judgment:  Oage  v.  NebkU,  57  Tex.  374;  Elston  v.  Robinaon^  21 
Iowa,  531.  But  if  a  homestead  be  foreclosed,  and  sold  under  a  decree  of 
•court,  and  a  judgment  be  docketed  for  a  deficiency  remaining  after  the  sale, 
it  will  constitute  no  lien  on  the  homestead:  Martens  v.  GUaon,  13  Nev.  489; 
Hershey  v.  Dennis,  53  Cal.  77.  But  a  judgment  on  a  note  given  for  an  im- 
provement on  a  homestead  was  held  to  be  a  lien  on  the  property,  enforceable 
'«ven  against  a  bonajlde  purchaser:  Hurd  v.  Hixon,  27  Kan.  722. 

In  Wisconsin  and  Minnesota,  statutes  providing  in  general  terms  thai 
judgments  should  be  liens  on  all  the  defendant's  real  estate  were  construed 
by  the  early  decisions  as  extending  such  liens  to  homesteads;  and  although  as 
long  as  the  premises  retain  the  homestead  character  they  cannot  be  sold 
under  execution,  yet  the  moment  this  is  removed  they  become  subject  to 
sale,  and  consequently,  upon  the  alienation  of  the  homestead  by  tlie  judgment 
debtor,  the  property  will  become  liable  to  sale  in  the  hands  of  the  alienee  for 
the  satisfaction  of  judgments  subsisting  against  the  alienor  at  the  time  of  the 
conveyance:  Hoyl  v.  Home,  3  Wis.  752;  S.  C,  G2  Am.  Dec.  705,  and  note 
709;  Foiaom  v.  Carii,  6  Minn.  335;  Tilhteon  v.  Millard,  7  Id.  513;  and  see 
Smith  V.  BixickeU,  36  Barb.  571;  and  this  rule  prevails  in  some  other  states: 
See  Edton  v.  By  an,  5  Neb.  47;  State  Bank  v.  Carson,  4  Id.  498;  Moore  v. 
Granger,  30  Ark.  574;  Jackson  v.  Allen,  30  Id.  110;  Whitivorifi  y.  Lyons,  39 
Miss.  467.  The  Wisconsin  statute  of  1858  was  undoubtedly  passed  to  change 
ihis  law:  See  note  to  Hoyt  v.  Howe,  62  Am.  Dec.  709. 

Keversions  and  Bsmainders  are  legal  estates,  and  are  subject  to  sale 
under  execution,  or  to  be  taken  under  an  elegit,  and  they  are  therefore  sub- 
ject to  judgment  liens:  Freeman  on  Executions,  sec.  178;  Williams  v.  Amory, 
14  Mass.  20;  Woodgate  v.  Fleet,  44  N.  Y.  1 ;  Brown  v.  Gale,  5  N.  H.  416; 
Humphreys  v.  Humphreys,  1  Yeates,  427;  Den  v.  HiUman,  7  N.  J.  L.  180; 
Murton  v.  SmUh,  13  Pet.  462;  Bishop  of  BrUtoCs  Cane,  2  Leon.  113;  Watson 
•on  Sheriffs,  208.  Such  an  estate,  "though  it  does  not  entitle  the  reversioner 
or  remainderman  to  the  immedate  possession  of  lands,  is,  nevertheless, 
for  the  purpose  of  sale  and  conveyance,  whether  voluntary,  or  involuntary, 
treated  as  an  estate  in  possession  ":  Freeman  on  Judgments,  sec.  354. 

Bents.  — The  lien  of  a  judgment  is  ordinarily  confined  to  real  estate,  and 
does  not  extend  to  rents  and  profits:  Fifield  v.  Gorton,  15  IlL  App.  458. 
Thus  the  lien  of  a  judgment  on  the  debtor's  right  to  redeem  on  paying  a 
certain  sum  does  not  entitle  the  judgment  plaintiff  to  demand  an  account- 
ing for  rents  and  profits:  Wilhelm  v.  Humphiies,  97  Ind.  520.  But  if  upon 
filing  a  bill  to  have  land  sold  under  the  plaintiff's  judgment  a  receiver  of 
the  rents  and  profits  be  appointed,  all  the  moneys  which  come  into  his  hands 
for  rents  are  in  equity  subject  to  the  lien  of  the  judgment;  and  if  the  lands 
be  sold  for  a  sum  insufficient  to  satisfy  the  plaintiff  s  lien,  these  funds  held 
by  the  receiver  are  immediately  applicable  towards  paying  the  balance  due: 
United  States  v.  Butler,  2  Blatchf.  201.  A  debtor  who  has  executed  a  deed 
reserving  a  rent  charge  retains  an  interest  in  the  realty  which  is  subject  to 
sale  under  execution:  Hurst  v.  LitJigrow,  2  Yeates,  24;  S.  C,  1  Am.  Dec.  326. 

Leasehold.  —  An  estate  for  years  in  land  is  at  common  law  a  chattel  iA- 
terest,  and  is  therefore  not  bound  by  the  lien  of  the  judgment,  and  can  be 
subjected  thereto  only  by  levy  and  sale  under  execution  like  other  pfsrsonal 
property:  Merry  v.  HalH,  2  Oow.  497;   Vredenberg  v.  Morris,  1  Johns.  Ca«. 
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223.  In  some  states,  however,  it  has  been  by  statnte  subjected  to  judgment 
liens:  First  Natkmal  Bank  v.  BenneU,  40  Iowa,  537.  And  a  judgment  will 
attach  as  a  lien  upon  the  interest  of  the  debtor  in  land  hired  by  him  under 
a  lease  in  which  he  agrees  to  purchase  the  land  within  three  years:  Oorfuun 
V  Fanum,  10  K.  E.  Rep.  1  (111.). 

"CoPTuoLD  Estates  and  All  Other  Tenancies  at  Will  or  by  suffer- 
4iiice  arc  not  subject  to  execution.  The  reason  of  the  rule  is  apparent.  An 
<x;cupano  by  the  permission  and  at  the  will  of  the  owner  has  no  estate  which 
he  can  transfer  by  a  voluntary  conveyance,  and  no  possession  which  can  be 
regarded  as  independent  of  or  adverse  to  that  of  the  owner.  Hence,  he  has 
no  interest  in  the  title  nor  in  the  possession  susceptible  of  transfer  by  execu- 
tion ":  Freeman  on  Executions,  sec.  177,  citing  Wildy  v.  Bonney^  26  Miss.  35; 
Wofpner  v.  Speak,  3  Ohio,  292;  Colvin  v.  Baker,  2  Barb.  206;  Bigehw  v.  Finek^ 
11  Id.  498. 

Vendors  and  Vendees.  — We  have  seen  that  the  lien  of  a  judgment  at- 
taches to  the  actual  interest  and  not  to  the  apparent  interest  of  the  judgment 
•debtor.  "  It  follows  from  this  rule  that  upon  the  recovery  and  docketing  of 
■a  judgment  against  a  vendor  or  a  vendee,  the  interest  which  may  pass  by  any 
sale  made  to  render  such  lien  available  will  be  governed,  if  the  lien  be 
Against  the  vendee,  by  the  proportion  of  the  purchase-money  paid  by  him; 
and  if  it  be  against  the  vendor,  by  the  portion  of  the  purchase-money  re« 
maining  unpaid.  In  other  words,  the  purchaser,  under  a  lien  against  a  ven- 
•dee,  will  be  entitled  to  a  conveyance  from  the  vendor,  upon  precisely  the 
eame  terms  which  would  liave  been  open  to  the  vendee  under  his  contract; 
«nd  a  purchaser  under  a  lien  against  a  vendor  will  be  compelled  to  make  a 
<;onveyance  to  the  vendee  upon  precisely  the  same  terms  upon  which  the  ven- 
dor could  have  been  compelled  to  convey.  In  all  cases  a  purchaser  at  a  sale 
tinder  a  judgment  succeeds  to  the  rights  and  responsibilities  of  the  judgment 
•debtor,  and  to  no  other  ":  Freeman  on  Judgments,  sec.  363;  Catlin  v.  Robin" 
^n,  2  Watts,  373;  Anwerterv.  McUhoU,  9  Serg.  k  R.  402;  MeMullen  v.  Wen- 
ner,  16  Id.  20;  S.  C,  16  Am.  Deo.  453;  Purviance  v.  Lenmum,  16  Serg.  &  R. 
294;  RuMeiVs  Appeal,  15  Pa.  St.  319;  Stewart  v.  Coder,  11  Id.  94;  Garrard  v. 
Lantz,  12  Id.  193;  Melhn'a  Appeal,  32  Id.  128;  Stamiia  v.  NicJiolaon,  2  Or.  332; 
Cromwell  v.  Cr<{ft,  47  Miss.  44;  Railroad  Company  v.  WiUon,  7  Rep.  243;  Court" 
nay  v.  Parker,  16  Neb.  311;  S.  C,  33  N.  W.  Rep.  262;  Baker  v.  Thompson, 
■34  N.  W.  Rep.  51  (Minn.).  And  if  the  vendee  has  paid  the  whole  of  the  pur- 
chase price,  a  lien  against  the  vendor  can  attach  to  nothing  but  the  mere 
legal  title;  and  a  purchaser  with  notice  of  the  payment  made  will  take  noth- 
ing but  the  right  to  hold  the  title  until  the  vendee  asks  for  it,  and  he  will  be 
eompelled  to  transfer  it  to  the  vendee  upon  demand:  Lounsbury  v.  Purdy,  11 
Barb.  490;  Thomas  v.  Kennedy,  24  Iowa,  397;  MeMullen  v.  Wenner,  IG  Serg. 
&  R.  18;  S.  C,  16  Am.  Dec.  543;  Manly  v.  Hunt,  1  Ohio,  257.  And  o:i  the 
other  hand,  where  a  valid  contract  of  sale  is  made,  but  no  part  of  the  pur- 
ehase-money  is  paid,  the  vendee  has  an  equitable  interest,  which  a  court  of 
equity  will  protect  against  the  lien  of  a  judgment  docketed  after  the  making 
•of  the  contract:  Lane  v.  Ludlow,  2  Paine,  591;  Hampson  v.  Edelen,  2  Har.  k 
J.  64;  S.  C,  3  Am.  Dec.  530;  Keirsted  v.  Avery,  4  Paige,  9.  Where  the  ven- 
dor held  the  right  to  obtain  title  on  certain  terms  from  tlie  state,  the  land 
was  bound  by  the  lien  of  a  judgment  against  him,  though  not  the  vendor  but 
the  vendee  complied  with  the  terms  and  obtained  the  patent:  Carhhuffy.  An- 
derson^ 3  Binn.  4.  But  where  two  parties  made  a  parol  agreement  to  pur- 
4!ha4e  land  jointly,  but  the  purchase  was  made  by  one  alone  on  his  own  credit, 
who  gave  a  bond  for  the  purchase-money,  occupied  the  premises  foi  many 
AM.  Dec.  Vol.  XCIII— 23 
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years,  and  sold  and  conveyed  a  part  of  it,  but  afterwards  proving  unable  to 
advance  his  share  of  the  purchase-money,  it  wai  advanced  by  the  other,  who- 
took  a  conveyance  of  the  whole  in  fee,  it  was  held  tliat  judgments  rendered 
against  the  party  who  made  the  purchase,  prior  in  data  to  the  conveyanoe, 
were  liens  upon  his  interest  in  the  land;  but  as  to  those  rendered  subse- 
quently  to  that  period,  the  party  to  whom  the  conveyance  wm  made  was  en- 
titled to  relief  by  perpetual  injunction:  HoUida  v.  Shoop,  4  Md.  465;  S.  C, 
69  Am.  Dec.  88.  In  some  states,  however,  a  judgment  against  one  having 
the  right  to  compel  a  conveyance  of  land  upon  payment  of  the  purchase- 
money  is  not  a  lien  on  the  land:  Evans  v.  Feeny,  81  Ind.  532. 

Vendor'a  Lien, — A  mortgage,  trust  deed,  or  other  instrument  given  to- 
secure  the  purchase-money  of  land  takes  precedence  over  a  prior  judgment 
lien  against  the  vendee:  Parsons  v.  Boi/t,  24  Iowa,  154;  Hugkson  v.  Davis,  4 
Grant  Ch.  688;  RuUan  v.  Lemsconte,  16  U.  C.  Q.  B.  495.     But  where  a  mort- 
gage is  dated  several  days  after  the  sale  of  the  land,  and  does  not  show  upon 
its  face  that  it  was  given  to  secure  the  payment  of  the  purchase-money,  a. 
purchaser  under  the  judgment,  in  the  absence  of  actual  notice,  is  not  affected 
by  the  higher  character  of  the  mortgage  lien  due  to  the  nature  of  the  debt 
secured;  and  if  the  judgment  lien  attached  prior  to  the  date  of  the  mortgage, 
he  will  take  the  title  free  from  the  lien  of  the  mortgage:  Curtis  v.  Root,  2S- 
HI.  367.     And  a  judgment  creditor  who  advances  his  money  upon  the  faith 
of  unencumbered  title  upon  the  record,  without  actual  notice,  is  entitled  to- 
the  lien  of  his  judgment  in  preference  to  the  unrecorded  lien  of  the  Tender  for 
the  purchase-money  for  "  such  judgment  creditor  is  to  be  regarded  as  a  quast 
purchaser  for  a  valuable  consideration  without  notice  ":  HuUeU  v.  W/dpple, 
68  Barb.  224;  Freeman  on  Judgments,  sec.  360;  see  Mooi'e  v.  Byers,  65  N.  C. 
240;   Woodward  v.  Dean,  46  Iowa,  499.     But  if,  after  the  execution  of  tho 
contract  of  sale,  a  judgment  is  docketed  against  the  vendee,  and  the  ven- 
dor conveys  to  the  vendee,  but  reserves  a  lien  for  the  unpaid  balance  of  the- 
purchase-money,  the  lien  of  the  judgment  will  be  thereby  extended  to  the 
whole  estate,  but  it  will  be  subject  to  the  vendor's  lien:  Episcopal  Academy 
V.  Frieze^  2  Watts,  16.     If  a  judgment  is  entered  against  a  vendee,  its  liea 
will  not  be  displaced  by  a  decree  in  favor  of  the  vendor  setting  aside  the  sale, 
unless  the  judgment  creditor  was  a  party  to  the  decree:  Stevens  v.  Sellars,  6^ 
Oa.  540. 

Payments  by  Vendee  after  Judgment  against  Vendor,  — The  lien  of  a  judg- 
ment against  a  vendor  extends  to  all  sums  remaining  unpaid  by  the  vendee- 
upon  the  contract;  but  the  judgment  creditor  must  take  proper  care  to  notify 
a  vendee  in  possession  of  his  judgment,  and  must  take  the  proper  steps  to- 
subject  the  amount  due  from  the  vendee  in  possession  to  the  payment  of  his 
judgment.  For  it  is  well  settled  that  a  veudcc  in  possession  is  not  bound  to- 
ascertain,  before  making  any  payments  to  his  vendor,  that  no  judgments 
have  been  docketed  against  the  latter.  And  this  is  so  because  his  possession 
is  notice  to  all  the  world  of  his  interest  in  the  land,  and  therefore  charges- 
the  judgment  creditor  with  notice  and  puts  him  in  a  position  to  effectuate 
his  lien;  whereas,  such  being  the  case,  it  has  been  regarded  as  obviously  un- 
just to  compel  a  vendee  in  possession,  who  has  no  actual  knowledge  of  tho- 
judgment  lien,  to  pay  to  the  vendor  the  sums  falling  due  at  hb  peril  and  in. 
any  event,  even  after  the  exercise  of  the  utmost  vigilance,  to  take  the  risk 
of  a  judgment  being  docketed  against  his  vendor  between  the  time  when  he- 
searches  the  record  and  the  time  when  he  makes  the  payment.  And  it  has> 
therefore  seemed  proper  to  relieve  a  vendee  in  possession  from  this  obliga- 
tion, and  in  the  absence  of  actual  notice,  to  hold  that  a  payment  to  the  ven- 
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dor,  even  after  judgment  drjcketcd,  is  a  discharge  pro  tanto  of  such  a  vendee. 
'*  This  construction  of  the  law  beems  to  have  been  dictated  by  a  considera* 
tion  of  the  hardship  to  be  inflicted  on  the  vendee  in  possession  by  cdtablish- 
ing  a  different  rule":  Freeman  on  Judgments,  sec.  3G4;  tli.-)  principal  case; 
Mayor  v.  Hinman,  13  N.  Y.  180,  reversing  S.  C,  17  Barb.  137;  Park^  v.  Jack- 
mm,  11  Wend.  442;  S.  C,  25  Am.  Dec.  656;  Hampson  v.  Edelen,  2  Har.  &  J. 
64;  S.  C,  3  Am.  Dec.  530.  But  a  vendee  who,  with  knowledge  of  the  pen- 
dency of  a  suit  against  his  vendor,  pays  the  balance  of  the  purchase-money, 
does  so  at  his  peril,  where  the  lien  of  the  judgment  relates  back  to  the  first 
day  of  the  term,  and  will  take  the  land  subject  to  the  judgment  lien  to  the 
extent  of  the  purchase-money  remaining  unpaid  at  the  first  day  of  the  term: 
Lefferson  v.  Dallas,  20  Ohio  St.  68. 

The  Georgia  code,  section  3583,  providing  that  "when  any  person  has  bona 
fide,  and  for  a  valuable  consideration,  purchased  "  land,  and  has  remained  in 
possession  four  years,  the  land  shall  bo  discharged  from  the  lien  of  any  judg- 
ment against  his  vendor,  does  not  protect  one  purchasing  with  notice  of  such 
lien,  and  actual  notice  to  the  agent  is  actual  notice  to  the  principal:  Prater 
V.  Cox,  64  Ga.  706. 

Lands  Intended  to  be  Conveyed.  — If  A,  intending  to  convey  or  encum- 
ber Black  Acre,  through  mistake  conveys  or  encumbers  White  Acre,  and  ho 
afterwards  corrects  his  error,  or  his  deed  is  reformed  by  proceedings  in  equity, 
his  grantee  will  acquire  title  superior  in  equity  to  the  lien  of  any  judgment 
rendered  after  the  intended  conveyance  of  Black  Acre:  Oouoerneur  v.  TUittB, 
6  Paige,  347;  Smarts  v.  Stees,  2  Kan.  236. 

Judgment  against  Part  Owner  is  a  lien  upon  his  interest  in  the  land, 
but  the  lien  is  subject  to  all  existing  rights  and  equities  as  in  the  case  of  sev- 
eral ownership:  Buehan  v.  Sumner,  2  Barb.  Ch.  165;  S.  C,  47  Am.  Dec.  305. 
Property  may  stand  in  the  name  of  copartners  as  tenants  in  common;  but 
equity  will  regard  it  as  the  property  of  the  partnership,  and  the  partners  or 
creditors  of  the  firm  may  insist  that  it  be  treated  as  partnership  assets.  The 
judgment  lien  of  a  separate  creditor  will  in  such  case,  therefore,  attach  only 
to  the  legal  title  of  the  debtor  partner,  and  he  will  have  no  right  to  withdraw 
any  portion  of  the  realty  from  the  firm  assets:  Meily  v.  Wood,  71  Pa.  St.  488; 
Hoskxns  V.  Johnson,  24  Ga.  625.  Such  a  lien  is  also  subordinate  to  the  prior 
equitable  lien  of  a  copartner  who  has  paid  all  the  debts  of  the  firm:  Buehan 
V.  Sumner,  2  Barb.  Ch.  165;  S.  C,  47  Am.  Dec.  305.  On  the  other  hand, 
the  lien  of  judgments  against  a  firm  does  not  attach  to  land  conveyed  by  one 
of  the  partners  in  fraud  of  hb  creditors,  and  the  proceeds  thereof  upon  a  sale 
by  the  assignee  in  bankruptcy,  after  obtaining  a  decree  setting  aside  the  con- 
veyance, constitute  the  separate  estate  of  the  grantor,  and  must  be  first  ap- 
plied to  the  payment  of  his  separate  creditors:  /»  re  Estes,  6  Saw.  459. 

If  a  judgment  lien  attach  to  the  lands  of  a  co-tenant,  it  will  attach  to  his 
share  of  th(9  land  as  afterwards  set  off  to  him  by  partition,  whether  voluntary 
or  by  suit:  Polhemus  v.  Empson,  27  N.  J.  Eq.  190;  Barrington  v.  Clarke,  2 
Penr.  &  W.  124;  S.  C,  21  Am.  Dec.  432;  Longtoell  v.  Btidley,  23  Pa.  St.  103; 
W'dUard  v.  WilUard,  56  Id.  127;  Argyle  v.  Dwinel,  29  Me.  45;  and  if  the  laud 
is  sold  it  wiU  attach  to  his  share  of  the  proceeds:  Oarvin  v.  Oarvin,  1  S.  C.  55. 

Jitdgment  Lien  ajteb  Death  or  Defendant.  — This  subject  is  treated 
in  the  note  to  Kimball  v.  Jenkins,  89  Am.  Dec  242,  243. 

Truettees  and  Ezscutobs  and  Administrators.  — Trustees  have  no  an 
thority  to  transgress  or  act  at  variance  with  the  powers  conferred  upon  them 
by  their  trust.     And  if  without  authority  they  seek  to  bind  the  land  held 
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in  tmst  by  a  confession  of  judgment,  the  judgment  can  attach  as  a  lien 
upon  nothing  but  their  personal  interests,  and  cannot  operate  to  transfer 
the  est3,te  of  the  cestuLs  que  trusterU:  Huntt  v.  Tovmshtnd,  31  Md.  336.  The 
actual  interest  of  the  defendant  ia  all  that  can  be  affected  by  a  judgment 
lieu,  and  therefore  if  a  parol  trust  in  land  has  been  executed  but  the  naked 
legal  title  notwithstanding  remains  in  the  trustee,  his  creditor  cannot  by  a 
judgment  acquire  a  lien  on  the  land:  Hays  v.  Heger,  102  Ind.  524.  And  so 
where  lands  were  bought  and  paid  for  by  a  corporation,  but  the  deed  by 
mistake  was  drawn  in  the  individual  name  of  its  treasurer,  as  grantee,  the 
corporation,  however,  openly  using  and  occupying  the  premises,  personal 
judgnents  against  the  treasurer  were  not  liens  on  the  premises,  and  the  cor« 
poration  was  entitled  to  relief  against  the  purchaser  at  the  sheriff's  sale  under 
the  judgments,  notice  of  the  corporation's  rights  having  been  given  at  the 
sale;  and  the  corporation  was  not  estopped  by  bidding  at  the  sale:  Hobndel 
etc  Co.  V.  Cowjver,  34  N.  J.  Eq.  364.  But  a  trustee  who,  without  the  knowl- 
edge of  his  cestui  que  trust,  purchases  real  estate,  taking  the  title  in  his  own 
name,  and  pays  part  of  the  consideration  with  trust  funds  in  his  hands,  and 
gives  his  own  note  and  mortgage  for  the  balance,  has  an  interest  in  the  real 
estate  upon  which  a  judgment  against  him  will  become  a  lien:  MairUn  ▼. 
Baldwin,  30  Minn.  537. 

ExxcuTOBS  AND  ADHiNisTRaTOBS  are  not  invested  with  the  title  to  the  land 
of  the  decedent,  and  therefore  judgments  against  them,  even  in  their  official 
capacities,  are  not  liens  upon  the  land  of  the  estate:  IlamUton  v.  Beairdmore, 
7  Grant  Ch.  286;  Laidley  v.  Kline,  8  W.  Va.  218;  Woodyard  v.  Polaley,  14 
Id.  211;  Ctuter  v.  CusUr,  17  Id.  113.  And  a  judgment  recovered  against 
executors  as  such  is  not  a  lien  on  land  conveyed  to  them  as  executors:  Cook 
V.  Ryan,  29  Hun,  249.  Judgments  of  this  character  are  to  be  satisfied  out 
of  the  lands  of  the  estate  in  no  manner  otherwise  than  in  the  case  of  other 
demands,  namely,  by  an  application  to  the  probate  court  for  an  order  direct- 
ing a  sale  of  the  real  estate  for  the  payment  of  debts;  and  upon  such  an  ap- 
plication the  judgment  is  not  entitled  to  be  treated  either  as  a  lien  or  a  con- 
clusive evidence  of  debt:  Stone  v.  Wood,  16  111.  177;  Treadwelly.  Hemdon, 
41  Miss.  38. 

After  the  death  of  the  defendant  no  judgment  could  be  entered  up  at  com- 
mon law;  but  by  statute  Car.  II.,  c.  8,  it  was  provided  that  the  death  of  either 
party  between  verdict  and  judgment  should  not  thereafter  be  alleged  for 
error  against  any  judgment  entered  within  two  terms  after  verdict.  This 
statute  was  construed  as  giving  full  force  to  the  judgment  authorized  by  its 
provisions;  and  such  judgments  were  held  to  be  liens  on  the  landd  of  the 
debtor  in  the  hands  of  his  heir:  SaunderB  v.  McOounnn,  12  Mees.  &  W.  221; 
S.  C,  1  DowL  &  L.  405.  In  California,  judgment  may  be  entered  up  after 
verdict  or  the  decision  of  any  issue  of  fact  though  one  of  the  parties  has 
died;  but  the  judgment  is  not  a  lien,  and  b  simply  payable  in 'the  course 
of  administration:  Cal.  Code  Civ.  Proc,  sec.  669;  Edtale  qf  Page,  50  Cal.  40. 

Pboperty  of  Wii^.  —  The  right  of  a  wife  to  her  property  after  a  viola- 
tion by  the  husband  of  his  marital  obligations  is  superior  to  the  lien  of  any 
judgment  rendered  against  him  after  such  violation,  and  secures  to  her  the 
immediate  use  of  her  lands  free  from  such  lien,  upon  her  substantiating  her 
right  by  procuring  a  decree  of  separation  for  the  misconduct  of  her  husband. 
But  her  rights  cannot  be  enforced  against  a  Ixma  Jide  purchaser  without 
notice,  under  a  sale  made  before  the  filing  of  the  bill  for  separation:  Van 
Duzer  V.  Van  Ditzer,  6  Paige,  366;  Sackett  v.  Oiks,  3  Barb.  Ch.  204. 
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BowKR.  —  A  jndgment  rendered  against  a  man  prior  to  hia  marriage  creates 
a  lien  upon  his  land  not  subject  to  bo  divested  by  his  subsequent  marriage, 
and  paramount  to  the  wife's  right  of  dower  created  thereby:  San^ford  v. 
McLean,  3  Paige,  117;  S.  C,  23  Am.  Dec.  773;  Biceman  v.  Finehy  79  Ind. 
611;  Queen  Anne'9  County  v.  Pratt,  10  Md.  6;  DavkUon  v.  Frew,  3  Dev.  3; 
S.  C,  22  Am.  Dec.  708;  Hodfjes  v.  McCahe,  3  Hawks,  78;  Lane  v.  McChver,  3 
Har.  &  McH.  394;  Bohbinsy.  liobbins,  8  Blackf.  174;  BrotonY,  WiWanu,  31  Me. 
403;  Bisland  v.  Hetpett,  11  Smedes  &  M.  164.  But  if  the  lien  attaches  subse- 
quent to  the  marriage,  it  will  be  subordinate  to  the  wife's  right  of  dower: 
CoambsY.  Jordan,  3Bland,  284;  S.  C,  22  Am.  Dec.  236;  Piferv.  Ward,  8Blackf. 
252;  Oould  v.  Luckeit,  47  Miss.  116;  Oooev.  Cather,  23  111.  634;  Shaeffery.  Weed, 
3  Gilm.  511;  and  even  if  the  judgment  be  entered  on  the  day  of  the  marriage, 
it  cannot  defeat  the  wife's  dower  right:  Ingrain  v.  Morris,  4  Harr.  (Del.) 
111.  As  a  judgment  lien  does  not  affect  the  husband's  seisin,  it  cannot,  until 
by  a  sale  it  has  transferred  the  title,  destroy  the  wife's  right  to  dower;  and 
she  may  have  her  dower  assigned  to  her,  unless  a  sale  has  been  made,  but 
she  holds  the  assignment  subject  to  the  contingency  of  losing  it  by  a  subse- 
quent sale  had  during  the  life  of  the  lien:  Scribner  on  Dower,  573. 

Ajteb-aoquibed  Lands.  — Judgments  are  generally  regarded  as  binding 
by  lien  realty  acquired  by  the  judgment  debtor  after  the  docketing  of  the 
judgments:  Note  to  Roads  v.  Symmes,  13  Am.  Dec.  626,  627,  and  cases  cited; 
C6U  V.  Du  B<M,  7  Neb.  391,  394,  overruling  the  principal  case;  Leonard  v. 
WhiU  Cloud  Ferry  Co.,  11  Id.  340;  Barr<m  v.  Thompmm,  64Tez.  235;  Me- 
Clung  y.  Bdme,  10  Leigh,  394;  S.  C,  34  Am.  Dec.  739.  Though  in  some 
states  a  contrary  rule  prevails:  Roods  v.  Symmes,  1  Ohio,  281;  S.  C,  13  Am.- 
Dec  621;  Nol>let  v.  SL  Jolin,  29  Minn.  180;  Harrington  v.  Sharp,  1  G.  Greene, 
131;  S.  C,  48  Am.  Dec.  365;  Waters*s  Appeal,  35  Pa.  St.  623.  Where  the 
rule  prevails,  however,  a  personal  judgment  in  an  action  to  foreclose  a  mort- 
gage will  attach  to  after-acquired  land:  Lisle  v.  Cheney,  13  Pac.  Rep.  816 
(Kan.).  And  if  the  judgment  debtor  redeems  land  sold  on  execution  in  only 
part  satisfaction  of  the  judgment,  the  balance  of  the  judgment  at  once  at- 
taches as  a  lien  upon  the  property  in  his  hands:  Peckenbaugh  v.  Cook,  61 
Iowa,  477.  But  a  judgment  docketed  for  a  deficiency  after  the  sale  of  mort- 
gaged premises  under  a  judgment  of  foreclosure  is  not  a  lien  upon  the  prem- 
ises sold,  if  they  are  purchased  by  any  other  person  than  the  mortgage  debtor: 
Black  V.  Cferiehten,  68  CaL  66. 

But  the  lien  cannot  attach  before  the  land  comes  into  the  hands  ot  the 
debtor,  and  can  arise  only  upon  the  happening  of  that  contingency.  There- 
fore the  lien  is  regarded  as  attaching  eo  instanti,  the  title  passes  to  the  debtor, 
and  it  does  not  relate  back  to  the  rendition  of  the  judgment.  Therefore 
there  is  no  priority  between  the  liens  of  judgments  rendered  before  the  ac- 
quisition of  the  prox)erty  by  the  debtor,  for  as  all  attach  at  the  same  time, 
they  must  stand  on  the  same  footing,  though  the  judgments  may  have  been 
recovered  at  different  times:  Rel/e  v.  McComb,  2  Head,  558;  Oreenioay  v.  Can* 
non,  3  Humph.  177;  S.  C,  39  Am.  Dec.  161;  DatHs  v.  Benton,  2  Sneed,  666; 
Chapron  v.  Cassada,  3  Humph.  661;  Cayce  v.  Stovall,  60  Miss.  396;  Moody  v. 
Harper,  25  Id.  484;  Bartli  v.  Makeever,  4  Biss.  206;  Michaels  v.  Boyd,  1  Ind. 
259.  And  "this  construction  seems  to  be  of  undisputed  correctness,  and  to 
be  adopted  wherever  the  question  has  arisen  ":  Freeman  on  Judgments,  sec. 
368.    See  "  Homesteads,"  supra, 

Thb  principal  CASS  IS  CTTBD  to  the  point  that  the  judgment  lien  attaches 
only  to  the  interest  of  the  debtor  in  the  land,  and  can  attach  to  no  greater  in- 
terest than  that  owned  by  the  debtor:  Berkley  v.  Lamb,  8  Neb.  399.    In  CoU 
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r.  Du  Boia,  7  Id.  391,  394,  the  principal  case  is  overmled  upon  one  point,  and 
the  tme  mle  is  stated  to  be  that  the  lien  of  a  judgment  attaches  to  all  lands 
and  tenements  of  the  debtor  in  the  county  where  the  judgment  is  rendered, 
whether  held  by  him  at  the  time  of  its  rendition  or  anbaequently  acquired. 
See  also  Leonard  v.  WhUe  Cloud  Ferry  Co.,  11  Id.  340;  Bamm  v.  17iomp9(m, 
54  Tex.  238. 


MoAuSLAND   V.   PUNDT. 

[1  NBBBA8KA,  21L] 

Obnisal  Rule  that  Derivativs  Title  oannot  be  Better  than  that  from 
which  it  is  derived  is  subject  to  many  necessary  exceptions. 

G&ANTEB  OT  Judgment  Cbeditdr  Who  Pubchabbs  Debtor's  Lahd  at 
Sale  under  his  judgment  acquires  a  good  title,  notwithstanding  the 
judgment  is  afterwards  reversed. 

Judgment  Creditor  Who  Purchases  Debtor's  Land  at  Salb  under 
his  Judgment  acquires  a  title  no  more  affected  by  a  reversal  of  the 
judgment  than  if  he  had  been  a  stranger.     Per  Orounse,  J. 

■'Rule  that  Tenant  or  Vendee  in  Possession  cannot  Dent  Ttflb  under 
which  he  entered  is  confined  to  the  title  of  the  landlord  or  vendor  at  the 
time  possession  is  given. 

Tenant  or  Vendee  in  Possession  la  not  Estopped  prom  Showiho  that 
title  of  lessor  or  vendor  has  passed  from  him  by  his  own  conveyance,  or 
by  sale  under  judgment  against  him;  and  may  acquire  good  title  from 
the  grantee  or  purchaser  under  the  judgment. 

Bpiomc  Performance  of  Contract  for  Sale  op  Land  will  not  bb 
Decreed,  where  the  vendee  has  been  guilty  of  gross  negligence;  nor  will 
a  court  of  equity  allow  parties  to  lie  by,  with  a  view  to  see  whether  the 
contract  will  prove  a  gaining  or  losing  bargain,  and,  according  to  the 
event,  either  abandon  it,  or,  considering  the  lapse  of  time  as  nothing, 
claim  a  specific  performance. 

Kbolect  op  Vendee  to  Complt  with  his  Agreements  is  not  Excused 
by  the  circumstance  that  the  title  to  the  land  was  in  litigation,  if  the 
litigation  was  pending  when  the  contract  was  made,  and  an  adverse  de- 
termination was  provided  against  by  the  vendee  by  taking  the  guaranty 
of  a  third  person. 

Bill  in  equity  to  enforce  the  specific  performance  of  a  con« 
tract  for  the  Bale  of  land.    The  opinion  states  the  case. 

/.  M.  Woolworth^  for  the  appellant. 

E,  Wakely,  contra. 

By  Court,  Crounse,  J.  This  was  an  appeal  from  a  decree 
rendered  by  myself,  sitting  in  the  district  court  for  Douglas 
County,  dismissing  complainant's  bill.  This  court  being 
unanimous  in  sustaining  the  decision  there  made,  I  will 
briefly  state  some  of  the  reasons  inducing  it. 

The  suit  was  brought  in  the  name  of  Alexander  McAus* 
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land,  and  revived  in  the  name  of  his  children,  the  present 
complainants,  to  enforce  the  specific  performance  of  a  writ- 
ten contract  entered  into  between  one  Hughes  and  himself, 
for  the  sale  of  a  certain  building  lot  in  the  city  of  Omaha. 

The  facts  involved  may  be  best  understood  when  stated  in 
the  order  of  their  occurrence  chronologically. 

February  14,  1859,  William  M.  Jones  held  the  legal  title  to 
a  certain  lot  in  Omaha,  which  may  be  designated  as  the 
Famham  Street  lot.  On  that  day  a  suit  was  instituted  in 
the  district  court  for  Douglas  County,  by  Charles  W.  Oreen, 
And  others,  creditors  of  one  Franklin  W.  Brown,  against  said 
Brown  and  Jones,  alleging  that  Brown  was  the  real  owner  of 
eaid  lot,  and  asking  a  decree  declaring  that  Jones  held  the 
same  in  trust  for  the  benefit  of  the  creditors  of  Brown,  and 
that  it  be  sold  to  satisfy  their  judgments.  May  28,  1859, 
Jones,  in  writing,  agreed  to  sell  to  John  Hughes,  aforesaid, 
the  Famham  Street  lot,  Hughes  to  pay  him  two  thousand  dol- 
lars at  any  time  Jones  should  execute  and  deliver  to  him  a 
good  and  sufficient  warranty  deed  of  said  premises,  and  until 
«uch  time  Hughes  to  pay  Jones  three  hundred  dollars  annual 
rent  for  the  use  of  the  same.  May  30,  1859,  Pundt  and  Koe- 
nig,  being  seised  in  common  of  the  lot  in  question,  and  which 
may  be  distinguished  as  the  "  Douglas  Street  lot,"  entered  into 
a  written  agreement  with  Hughes,  by  which  the  latter  agreed 
to  convey  by  warranty  deed  the  Farnham  Street  lot  to  them, 
when  he  should  obtain  title  to  the  same,  when  Pundt  and 
Koenig  were,  besides  other  considerations,  to  convey  to 
Hughes  the  Douglas  Street  lot. 

July  9, 1859,  Hughes  and  Alexander  McAusland  enter  into 
the  agreement  in  writing,  the  specific  performance  of  which 
is  sought  in  this  suit,  by  which  Hughes  sells  to  McAusland 
the  Douglas  Street  lot,  and  is  to  execute  a  good  and  sufficient 
deed  for  the  same  when  McAusland  shall  have  paid  three 
several  promissory  notes  given  to  Hughes,  each  for  $116.67, 
payable  in  one,  two,  and  three  years  respectively,  with  ten 
per  cent  interest  annually.  McAusland  is  to  pay  all  taxes 
assessed  on  the  premises.  Upon  McAusland's  failure  to  per- 
form any  of  his  agreements,  Hughes  may  declare  all  the  re- 
maining payments  due,  and  may  foreclose  the  agreement  as 
a  mortgage.  Hughes  agrees  that  if  he  shall  fail  to  make  the 
deed  as  therein  named,  McAusland  shall  collect  the  sum  of 
one  thousand  dollars  damages.  The  agreements  of  Hughes 
are  guaranteed  by  Sahler  &  Co.    Under  this  agreement,  Mc« 
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Ausland  went  into  possession,  put  on  the  lot  a  building  worth 
from  one  thousand  to  fifteen  hundred  dollars;  has  occupied 
the  premises  ever  since,  paid  the  taxes  thereon  but  rarely, 
and  has  paid  nothing  upon  the  notes.  January  15,  1861,  the 
district  court,  in  the  suit  of  Green  and  other  creditors  against 
Jones,  decreed  that  Jones  held  the  Farnham  Street^  lot  in 
trust,  and  that  it  be  sold  to  pay  Brown's  creditors.  From 
this  decree  an  appeal  was  taken  to  the  supreme  court  of  the 
territory,  but  no  bond  was  given  to  stay  the  execution  of  the 
decree.  May  13,  1861,  the  Farnham  Street  lot  was  sold  by 
the  sheriff  under  the  decree  last  mentioned.  Green,  one  of  the 
plaintiffs,  becoming  the  purchaser.  The  sale  was  confirmed, 
and  Green  received  a  deed  for  the  premises.  June  11,  1861, 
the  supreme  court  of  the  territory  affirmed  the  decree  of  the 
district  court.  From  the  judgment  of  that  court  an  appeal 
was  taken  to  the  supreme  court  of  the  United  States.  March 
11,  1861,  Green  sold  and  conveyed  the  Farnham  Street  lot  so 
bought  by  him  at  sheriff's  sale  to  Pundt  and  Koenig  afore- 
said. July  10,  1862,  Hughes,  then  residing  in  England, 
"  sold  and  conveyed  and  quitclaimed  "  to  John  I.  Redick  and 
Clinton  Briggs  certain  real  and  personal  property  in  Nebraska, 
describing  among  others  the  Farnham  Street  lot,  but  not  the 
Douglas  Street  lot,  '*  and  all  other  real  or  personal  property 
which  have  any  legal  or  equitable  interest  in  ";  also  "  sold 
and  assigned  to  them  all  the  moneys,  rights,  and  credits  of 
every  description  belonging  to  him  from  any  one,  etc."  In 
December,  1865,  the  supreme  court  of  the  United  States  re* 
versed  the  decree  of  the  district  and  supreme  courts  of  Ne- 
braska, in  the  case  of  Green  and  others  against  Jones  and 
Brown.  March  24,  1866,  Jones  conveyed  to  Redick  and 
Briggs  all  of  his  interest  in  the  Farnham  Street  lot.  Shortly 
thereafter  Redick  and  Briggs  released  to  Pundt  and  Koenig 
their  interest  in  the  Farnham  Street  lot,  and  received  in  re- 
turn a  deed  for  themselves  of  the  Douglas  Street  lot. 

The  complainant's  claim  to  succeed  proceeds  upon  the 
assumption  that  Redick  and  Briggs,  as  the  assignees,  and 
under  the  conveyance  from  Hughes,  first  executed  the  con- 
tract between  Jones  and  Hughes,  thereby  possessing  them- 
selves of  the  Farnham  Street  lot,  then  exchanged  that  with 
Pundt  and  Koenig  for  the  Douglas  Street  lot,  in  pursuance  of 
the  contract  between  Hughes  and  Pundt  and  Koenig;  and 
that  now  having  the  lot  in  question  as  the  assignees  of  Hughes, 
and  having  notice  of  Hughes's  contract  with  McAusland,  they 
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are  as  much  bound  as  he  would  have  been  to  convey  to  McAus* 
land  or  his  representatives.  This  theory  gives  no  importance 
to  the  circumstance  that  long  prior  to  the  conveyance  from 
Jones  to  Redick  and  Briggs  of  the  Farnham  Street  lot,  the 
same  had  been  sold  to  Green  under  judicial  sale,  who  had 
sold  to  Pundt  and  Koenig.  This,  to  my  mind,  is  a  very  im- 
portant circumstance;  for  if  Pundt  and  Koenig  had  already 
I>ossessed  themselves  of  a  good  title  to  the  Farnham  Street  lot 
from  another  source  than  from  Hughes,  the  consideration  for 
which  they  were  to  give  Hughes  the  Douglas  Street  lot  was 
gone,  and  neither  Hughes  nor  his  assignees  could  claim  the 
Douglas  Street  lot  because  of  the  contract  between  Hughes 
and  Pundt  and  Koenig.  This  circumstance  appellant's  coun- 
sel wipes  out  in  a  very  summary  manner  with  a  syllogism: 
"No  man  can  transfer  a  greater  right  or  interest  than  he  him- 
self possesses."  Green's  title,  Green  being  a  party  to  the  suit 
in  which  the  decree  was  given,  upon  the  reversal  of  the  decree 
by  the  United  States  supreme  court,  must  have  reverted  to 
Jones.  Green  conveyed  to  Pundt  and  Koenig;  therefore  Pundt 
and  Koenig's  title  passed  back  to  Jones.  But  the  maxim  here 
invoked,  like  many  others,  is  subject  to  its  qualifications  and 
exceptions.  The  books  are  full  of  illustrations  showing  that 
the  rights  which  fall  under  the  protection  of  commercial  law, 
the  respect  paid  to  judicial  proceedings,  the  regard  given  to 
claims  of  innocent  parties,  and  the  like,  are  considerations 
before  which  the  rule  must  give  way.  By  sale  in  market 
overt,  one  wrongfully  in  possession  of  a  chattel  may  convey  a 
I  good  title  to  a  bona  fide  purchaser;   so  the  holder  of  a  nego- 

tiable note,  who  could  not  himself  recover  upon  it  as  against 
the  rightful  owner,  may  frequently  by  transferring  it  for  value 
vest  a  perfectly  valid  and  unimpeachable  title  in  the  assignee. 
So  under  the  law  of  stoppage  in  transitu  the  title  of  the  con- 
I  signee  may  be  such  that  the  consignor  may  revest  himself  of 

P  the  goods;  but  possessed  of  a  bill  of  lading,  the  consignee  may 

transfer  a  title  to  an  innocent  third  party,  which  is  beyond 
the  power  of  the  consignor  to  disturb.  "The  law,"  says  Chan- 
cellor Kent  in  Denniaton  v.  Bacon^  10  Johns.  197,  "has  always 
had  a  regard  for  derivative  titles  when  fairly  procured;  and 
though  it  may  be  true  as  an  abstract  principle  that  a  de- 
rivative title  cannot  bo  better  than  that  from  which  it  is  de- 
rived, yet  there  are  many  necessary  exceptions  to  the  operation 
of  this  principle."  In  that  case,  a  sale  under  the  power  of 
attorney  contained  in  a  mortgage,  being  equivalent  to  a  fore- 
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<jlosure  under  a  decree  of  a  court  of  equity,  was  held  to  give 
good  title  notwithstanding  the  contract  upon  which  the  mort- 
gage was  given  as  security  was  usurious,  and  the  statute 
declared  the  contract  and  the  security  given  under  it  void. 

Let  it  he  conceded  that  had  Green  retained  the  Farnham 
Street  property  under  the  reversal  by  the  United  States  su- 
preme court  of  the  decree  of  the  courts  of  Nebraska,  Jones 
would  have  been  in  as  of  his  former  estate,  is  it  because  Green 
was  seised  of  what  counsel  chooses  to  term  a  "  defeasible  title"? 
or  because  of  considerations  of  convenience,  the  relation  of  par- 
ticular persons  to  the  property  at  the  time,  and  like  matters 
not  growing  out  of  the  character  or  quantity  of  the  estate  held 
by  Green?  For  it  must  be  admitted  that  if  the  owner  of  a 
determinable  fee  conveys  in  fee,  the  determinable  quality  of 
the  estate  follows  the  transfer:  4  Kent's  Com.  10.  The  dis- 
trict court  of  Nebraska,  with  authority  unquestioned,  had 
decreed  that  Brown  was  the  owner  of  the  lot,  and  ordered  that 
it  be  sold.  No  supersedeas  bond  being  filed  to  stay  the  execu- 
tion of  this  decree,  the  sherijOT  was  compelled  to  sell  it:  R.  S., 
Code,  tit.  24,  sec,  775.  The  title  he  conveyed  was  the  same 
quantity  that  Brown  might  have  conveyed.  That  by  the 
district  court  was  declared  to  be  the  fee-simple  in  a  decree 
which  was  in  full  force.  It  is  not  disputed  but  that  had  a 
third  party  purchased  at  the  sheriflf's  sale,  instead  of  a  plain- 
tiff in  the  suit,  his  title  would  have  been  absolute  and  unaf- 
fected by  this  reversal:  Wood  v.  Jackson,  8  Wend.  9  [22  Am. 
Dec.  603];  Woodcock  v.  Bennett,  1  Cow.  711  [13  Am.  Dec.  568]; 
Taylor  v.  Boyd,  3  Ohio,  337  [17  Am.  Dec.  603].  This  is  so 
by  statute,  which  makes  no  distinction  in  favor  of  third  par- 
lies: Code,  508.  The  deeds  given  to  the  party  purchaser,  and 
to  third  parties,  are  similar.  No  defeasance  is  expressed,  and 
a  deed  cannot  be  defeated  by  one  not  in  writing.  Therefore, 
with  the  same  grantor,  a  given  estate,  conveyances  identical, 
and  under  a  law  discriminating  in  favor  of  neither,  it  neces- 
sarily follows  that  the  estate  passed  in  either  case  must  be  the 
same.  If  there  be  any  good  reason  why  the  property  reverts 
from  the  hands  of  the  purchaser  plaintiflf,  it  must  be  for  some 
other  than  that  he  takes  what  can  legally  be  denominated  a 
defeasible  title.  Judge  Lane,  in  Hubbel  v.  Broadwcll,  8  Ohio, 
120  (one  of  three  cases  cited  in  support  of  the  position  that 
had  Green  retained  the  property  until  the  reversal  of  the  de- 
cree it  must  have  reverted  to  Jones),  says:  "  It  is  the  settled 
policy  of  the  court  to  protect  judicial  sales.     Where  lands 
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iiave  passed  by  sale  under  execution  to  a  stranger  to  a  judg« 
fnent,  the  statute  compels  the  owner  of  the  land  on  reversal 
to  pursue  the  fruits  of  the  sale  in  the  hands  of  his  antago- 
nist. But  when  a  party  to  a  judgroent  purchases  and  con- 
tinues to  hold,  this  rule  does  not  apply  with  the  same  force. 
The  purchaser  is  a  party  to  the  errors,  and  it  seems  most 
<^onsonant  with  justice  to  restore  the  land  itself  to  its  original 
owner,  where  it  remains  between  the  original  parties  and  within 
reach  of  the  court,  no  new  rights  intervening."  The  statute 
here  referred  to  is  that  of  which  I  believe  ours  is  a  transcript. 
What  warrant  there  may  be  for  a  court  to  override  the  express 
language  of  it,  when  it  declares  that  "  such  reversal  shall  not 
defeat  or  affect  the  title  of  the  purchaser"  to  the  prejudice  of 
a  party  to  a  judgment,  because  in  his  opinion  "it  seems  most 
consonant  with  justice,"  I  shall  not  here  stop  to  inquire.  But 
from  the  peculiarly  guarded  manner  of  expressing  himself,  it 
is  very  certain  that  the  rule  here  announced  was  not  designed 
to  extend  to  a  case  like  the  present  one,  where  the  property 
has  passed  from  the  hands  of  the  judgment  creditor  to  those 
of  third  parties.  The  language  used  is,  "  where  a  party  to  a 
judgment  purchases  and  continues  to  hold,"  and  "  where  it 
remains  between  the  original  parties  and  within  reach  of  the 
•court,  no  new  rights  intervening." 

The  next  case,  McBlain  v.  McBlain^  15  Ohio  St.  337,  is  not 
one  of  reversal  of  a  judgment,  but  of  an  order  confirming  a 
sale;  a  distinction  to  which  some  importance  is  given  in  the 
opinion.  Even  in  this  case,  caution  is  shown  not  to  extend  the 
effect  of  a  reversal  to  third  parties.  Welch,  J.,  who  delivered 
the  opinion,  says:  *'  It  is  enough  here,  however,  to  say  that  the 
purchaser  was  not  only  a  party  to  the  sale,  but  also  a  party  to 
the  suit,  and  that  no  legal  rights  had  been  acquired  by  third 
parties  before  the  reversal."  In  the  remaining  case.  Warn- 
baugh  V.  Oates,  8  N.  Y.  138,  the  doctrine  contended  for,  that 
title  obtained  at  a  sale  under  a  decree  authorizing  it,  which 
IS  subsequently  reversed  by  an  appellate  court,  is  subverted 
by  the  reversal,  is  simply  assumed,  with  no  argument  or  au- 
thority to  support  it. 

Whatever  may  be  thought  of  the  correctness  of  the  main 
position  asserted  in  these  cases,  it  does  not  follow  that  grantees 
from  purchasing  parties  stand  in  the  same  position,  but  the 
■contrary  is  plainly  inferable  from  them.  And  this  is  conso- 
nant with  authority  and  good  reason. 

In  Lcvctt  V.  German  Ref.  Churchy  12  Barb.  67,  the  contest 


I 
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was  as  to  who  were  the  rightful  officers  of  a  certain  church 
corporation.  Tlic  first  party,  having  by  a  decree  of  the  chan- 
cellor  been  declared  the  rightful  officers,  under  authority  given 
them,  executed  a  mortgage  and  confessed  a  judgment.  After 
this,  the  second  party  appealed  from  the  chancellor's  decree 
and  it  was  reversed,  and  they  were  restored.  In  a  suit  brought 
to  foreclose  the  mortgage  given,  while  the  first  set  of  officers 
were  acting,  it  was  held  that  such  mortgage  was  a  valid  lien. 
The  court  says:  "  Indeed,  unless  the  decree  of  a  court  of  com- 
petent jurisdiction  protects  third  persons  not  parties  to  the  suit, 
dealing  with  the  successful  party  on  the  faith  of  the  decree,  no 
judgment  can  be  of  -any  avail  until  it  shall  have  received  the 
sanction  of  the  highest  tribunal  of  the  land,  or  until  the  time 
for  appealing  shall  have  expired." 

The  rights  of  third  parties  are  well  expressed  by  Bronson,. 
C.  J.,  in  Langley  v.  Wamerj  3  N.  Y.  327.  In  that  case,  Walsh 
recovered  a  judgment  against  Langley,  upon  which  execution 
issued  and  money  collected.  By  agreement  between  Walsh 
and  his  attorney,  Warner,  the  money  was  paid  by  the  officer 
to  the  latter  to  apply  on  account  for  services.  On  review  by 
the  appellate  court,  the  judgment  was  reversed  and  restitu- 
tion  ordere)i.  Langley,  being  unable  to  collect  the  money  from 
Walsh  on  the  order  of  restitution,  brings  an  action  against 
Warner.  Having  succeeded  in  the  court  below,  the  case  was 
reversed  in  the  court  of  appeals.  The  learned  judge,  in  de- 
livering  the  opinion  of  the  court,  among  other  things  remarks: 
'^  I  see  no  principle  on  which  the  action  can  be  maintained. 
The  defendant  has  got  none  of  the  plaintiff's  money;  he  has 
got  nothing  but  his  own.  Walsh  had  a  perfect  title  to  the 
money  when  it  was  collected,  just  as  perfect  as  it  would  have 
been  if  no  certiorari  had  been  issued.  He  had  a  right  to  do 
what  he  pleased  with  the  money,  and  he  made  a  very  proper 
use  of  it  by  paying  his  debts.  The  plaintiff  has  taken  up  the 
strange  notion  that  because  he  was  trying  to  get  the  judgment 
reversed  Walsh  could  not  give  a  good  title  to  the  money, 
especially  if  he  paid  it  to  one  who  knew  what  he  was  trying 
to  do.  I  am  not  aware  of  any  foundation  for  such  a  doctrine. 
As  Walsh  had  a  good  title  to  the  money,  he  could,  of  course, 
give  a  good  title  to  the  defendant  or  any  one  else.  No  one 
was  bound  to  presume  that  the  judgment  of  a  court  of  com- 
petent jurisdiction  was  erroneous,  and  would  be  reversed.  The 
legal  presumption  was  the  other  way,  that  the  judgment  was 
right  and  would  be  affirmed.     But  if  the  judgment  had  been 
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known  to  be  erroneous,  the  pendency  of  the  proceedings  in 
•error  could  not  affect  in  the  least  degree  the  title  of  Walsh  to 
the  mouey.  Nothing  short  of  a  reversal  of  the  judgment  could 
destroy  or  impair  his  right." 

In  Oray  v.  Brignardello,  1  Wall.  627,  in  the  supreme  court 
of  the  United  States,  it  is  laid  down:  ''It  is  a  well-settled 
principle  of  law  that  the  decree  of  a  court  which  has  juris* 
<liction  of  the  person  and  the  subject-matter  is  binding  until 
reversed,  and  cannot  be  collaterally  attacked.  The  court 
may  have  mistaken  the  law  or  misjudged  the  facts;  but  its 
Adjudication  when  made  concludes  all  the  world  until  set 
aside  by  the  proper  appellate  tribunal;  and  although  the 
judgment  or  decree  may  be  reversed,  yet  all  right  acquired 
at  a  judicial  sale  while  the  decree  or  judgment  was  in  full 
force,  and  which  it  authorized,  will  be  protected.  It  is  suffi- 
-cient  for  the  buyer  to  know  that  the  court  had  jurisdiction 
and  exercised  it,  and  that  the  order,  on  the  faith  of  which  he 
purchased,  was  made,  and  authorized  the  sale.  With  the  errors 
of  the  court  he  has  no  concern." 

Numerous  other  cases  might  be  added,  some  declaring  the 
doctrine  generally  and  without  exception;  while  all  agree 
that,  as  to  third  parties,  rights  acquired  imder  a  judgment 
of  a  court  of  competent  jurisdiction  are  not  affected  by  the 
reversal  of  such  judgment.  Third  parties  include  as  well 
those  who  may  acquire  their  rights  through  a  party  to  the 
suit,  while  the  judgment  is  in  force,  as  those  who  purchase 
immediately  at  the  sale.  The  grantee  of  such  party  to  the 
suit  buys  from  one  who  obtained  title  through  one  of  the  best 
known  sources.  At  the  time  of  his  purchase  no  appeal  may 
have  been  taken,  and  he  has  no  right  to  expect  there  will  be. 
if  an  appeal  has  been  taken,  he  is  not  to  suppose  that  the 
Judgment  will  be  reversed,  but  the  contrary  rather.  Notwith- 
standing, as  in  the  case  of  Hubbell  v.  Broadwell,  8  Ohio,  120, 
referred  to  by  counsel,  courts  may,  on  reversal  of  a  judgment 
or  decree,  regard  it  as  most  consonant  with  justice  to  hand 
back  the  identical  land,  if  yet  in  possession  of  a  party;  still, 
until  reversal,  it  cannot  be  denied  that  the  party  purchasing 
under  the  decree  or  judgment  has  as  good  a  title  as  a  third 
person,  and  if  he  conveys,  transfers  as  complete  a  title  as 
would  be  taken  by  a  third  party  directly  at  the  sale.  Both 
parties  take  under  the  same  judgment  or  decree,  and  while  it 
AS  in  full  force  the  law  protects  both  equally. 

In  this  view  of  the  point  raised,  Pundt  and  Koenig  took 
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from  Green  a  title  to  the  Famham  Street  lot,  unaffected  hy 
the  reversal  of  the  decree  in  the  case  against  Brown  and 
Jones. 

The  discussion  under  this  head  has  thus  far  proceeded  upoiv 
the  assumption  that  had  Green  retained  the  title  to  the  Farn* 
ham  street  lot  until  the  reversal  of  the  decree  under  which 
he  bought,  Jones  would  have  been  in  as  of  his  former  estate. 
This  was  conceded  by  counsel  for  appellee,  and,  as  I  under- 
stand, agreed  to  by  a  majority  of  the  court.     As  for  myself,  I 
prefer  to  go  one  step  further,  and  hold  that  Green,  as  plaintiff 
in  the  suit,  under  the  decree  on  which  he  purchased,  took  & 
title  no  more  affected  by  a  reversal  of  the  decree  than  though 
he  had  been  a  stranger.     This  I  regard  the  better  ground,  and 
in  harmony  with  well-established  principles  of  law.    With 
the  concession  that  a  stranger  to  the  suit  would  take  a  title 
unaffected  by  the  reversal  of  the  decree,  as  a  legal  conclusion, 
it  follows  with  mathematical  certainty  that  the  party  to  the 
suit  who  might  buy  at  the  same  time,  taking  under  the  same 
decree  and  same  proceedings  and  instrument,  must  take  a  like 
title,  unless  there  be  some  controlling  consideration  opposed. 
After  some  examination  I  have  been  unable  to  find  any  such 
reasons  or  considerations.    Those  assigned  in  the  opinion  in 
the  case  of  Hubhell  v.  Broadwell,  supra,  seem  unwarranted,, 
and  are  far  from  being  satisfactory.     There,  it  is  seen,  the 
positive  terms  of  a  statute  which  declares  that  *^  such  reversal 
shall  not  defeat  the  title  of  the  purchaser,"  are  disregarded^ 
and  a  party  to  the  suit  is  excepted  from  its  protection  because^ 
he  is  *'  a  party  to  the  errors,  and  it  seems  most  consonant  with 
justice  to  restore  the  land  to  its  owner."    To  say  nothing  of  a 
want  of  authority  to  summarily  override  a  plain  statute,  is  the 
reason  well  founded  in  fact?    Is  the  rule  following  it  a  safe 
one  to  adopt  and  apply  with   the  uniformity  which  should 
characterize  all  legal  rules?    There  is  no  law  prohibiting  the 
party  to  a  decree  to  bid  at  a  sale  under  it.    He  becomes  a  pur- 
chaser when  he  bids  more  than  a  stranger.     If  he  is  not  to 
have  the  same  protection  for  his  title,  his  bidding   is  dis* 
couraged,  and  to  this  extent  the  defendant,  in  a  decree  or  judg- 
ment, is  liable  to  have  his  property  sold  at  a  diminished  price. 
If  the  property,  as  in  the  case  before  us,  is  a  building  lot,  the 
value  of  which  consists  in  affording  a  place  to  erect  a  build- 
ing, should  the  party  purchaser  be  required  to  hold  the  prop- 
erty at  great  expense  for  years  perhaps,  to  await  the  final 
result  of  an  appeal,  before  be  can  make  any  use  of  it?    If  he 
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is  to  build,  is  he  to  receive  any  consideration  for  his  improve- 
ments? On  the  other  hand,  and  it  is  said  to  be  a  poor  rule- 
that  does  not  "  work  both  ways,"  suppose  the  property  pur- 
chased by  him  to  consist  of  valuable  buildings,  which  by 
accident  have  been  destroyed,  is  justice  satisfied  by  returning 
to  the  original  owner  the  lots  and  ashes?  Or  should  the  prop- 
erty be  timbered  or  mining  lands,  will  it  do  for  the  party  pur- 
chaser to  strip  them  of  the  timber  or  minerals,  and  return  the 
worthless  soil?  I  know  of  no  power  in  a  court  of  equity  to- 
stop  him  who  is  possessed  of  a  sheriff's  title,  under  a  judg- 
ment in  full  force,  from  cutting  timber  or  extracting  minerals^ 
from  lands  purchased,  even  though  he  be  a  party  to  a  judg- 
ment or  decree.  This  must  be  because  in  law  he  has  th& 
valid  title.  The  law  has  provided  against  all  this  by  allowing 
execution  to  be  stayed  by  a  proper  bond. 

These  are  but  few  of  many  queries  which  naturally  suggest 
thempelves,  and  which  must  show  the  working  of  such  a  rule- 
very  complicated,  and  anything  but  in  consonance  with  jus- 
tice. No  force  is  given  to  the  rule  to  say  that  he  is  a  "party 
to  the  errors."  If  it  be  the  errors  which  invalidate,  they  must 
operate  against  strangers  as  well. 

The  real  ground  assumed  is,  that  as  a  party  in  possession  it 
is  the  easier  and  simpler  way  to  "square  up"  by  handing  back 
the  identical  land.  This  we  have  seen  is  a  very  uncertain  and 
inequitable  rule.  To  pursue  the  fruits  of  the  sale,  to  have  a 
return  of  the  money  for  which  the  property  sold,  affords  at 
once  a  fixed  and  invariable  rule,  and  against  which  I  can  per- 
ceive no  good  objection.  In  presumption  of  law,  the  propert}*^ 
being  sold  at  public  sale  brought  its  value.  The  sale  was  per- 
mitted by  the  defendant  by  not  filing  his  supersedeas  bond. 
The  plaintiff,  under  the  law,  is  at  liberty,  alike  with  strangers,. 
to  bid  and  purchase  under  the  authority  of  the  decree,  and 
should  have  equal  protection.  Any  errors  which  may  haAe 
intervened  are  the  errors  of  the  court  with  which  he  has  no^ 
concern.  In  case  of  no  reversal,  the  defendant  is  benefited  by 
the  plaintiff  being  a  purchaser  to  the  extent  that  he  may  have^ 
raised  the  price  of  the  property  sold.  The  only  other  objection 
I  have  heard  or  have  been  able  to  discover  is  the  loose  expres- 
sion thrown  out  in  some  cases  where  the  right  of  third  parties 
or  strangers  to  the  suit  are  referred  to,  that  such  rights  are  up- 
held; because  such  rule  is  calculated  to  encourage  bidding,, 
from  which  the  inference  is  drawn  that  parties  to  the  judg- 
ment are  not  within  the  policy.    This  is  fallacious.    W» 
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acknowledge  a  sad  weakness  in  solemn  decrees  and  judgments 
of  courts  of  unlimited  jurisdiction,  standing  in  full  force,  if 
they  are  subject  to  considerations  of  policy  and  convenience. 
No  encouragement  to  bidding  is  an  incident  or  result  following 
the  reliance  or  confidence  which  is  always  given  to  the  face  of 
judgments  and  decrees  pronounced  by  courts  of  competent 
jurisdiction,  while  such  judgments  and  decrees  stand  in  force 
and  are  unreversed.  Such  expressions  no  doubt  take  their 
origin  from  Manning^s  Case,  8  Coke,  94,  where  it  is  said:  "If 
upon  his  judgment  the  plaintiff  takes  out  a  fieri  facias^  and 
thereupon  the  sheriff  sells  a  term  for  years  to  a  stranger,  and 
the  judgment  is  afterwards  reversed,  the  defendant  shall  only 
foe  restored  to  the  monay  for  which  the  term  was  sold,  and  not 
the  term  itself;  for  by  the  writ  the  sheriff  had  authority  to  sell, 
and  if  the  sale  might  be  avoided  afterwards,  few  would  be 
willing  to  purchase  under  execution,  which  would  render  writs 
of  execution  of  no  effect":  Bac.  Abr.,  tit.  Executions,  2;  Roll. 
Abr.  778;  Eyre  v.  Woodfinej  Cro.  Eliz.  278;  Anonymous^  Moore, 
573;  Qresham^s  Casey  Leon.  89;  Doe  v.  Thorn,  1  Maule  &  S. 
425.  It  will  be  remarked  that  the  principle  asserted  here  is, 
that  the  stranger's  title  to  the  term  for  years  rests  upon  the 
fact  that  "by  the  writ  the  sheriff  had  authority  to  sell,"  and 
what  is  said  about  purchasers  being  unwilling  to  buy  if  the 
rule  were  otherwise  is  simply  in  commendation  of  the  rulei 
and  not  the  rule  itself  or  the  ground  on  which  the  rule  rests. 

This  case,  it  will  also  be  remarked,  speaks  of  the  sheriff 
"selling  to  a  stranger,"  and  seemingly  makes  a  distinction  in 
his  favor.  This  is  cited  in  many  of  the  cases  which  maintain 
the  rights  of  third  parties,  or  strangers  purchasing  at  judicial 
sales,  and  the  inference  has  been  drawn  from  the  language 
used  that  parties  to  the  suit  fall  without  the  protection  given 
by  the  law  to  strangers.  Such  use  has  been  unwarranted 
and  indulged  in  without  examination.  The  sale  of  lands 
under  execution  was  unknown  to  the  common  law.  Such  sale 
would  have  been  an  invasion  of  the  feodal  principle  tlicn 
oxisting,  which  prohibited  the  sale  or  alienation  of  lands. 
Under  the  statute  of  Westminster  2,  13  Edw.  I.,  c.  18,  the 
writ  of  elegit  was  given  by  which  the  defendant's  goods  were 
appraised  and  delivered  to  the  plaintiff.  If  this  were  not 
suflicient  to  satisfy  the  judgment,  then  a  moiety  of  his  lands 
were  passed  to  the  plaintiff  to  hold  until  out  of  rents  and 
profits  thereof  the  debt  was  levied:  3  Bla.  Com.  418.  We  can 
readily  see  that  where  no  title  passes,  but  the  lands  are  held 
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to  satisfy  a  judgment  given,  upon  a  reversal  of  such  judg- 
ment the  lands  should  be  returned  to  the  defendant.  This 
is  illustrated  in  Tidd's  Practice,  vol.  2,  p.  1138.  "But  if  a 
man  recovers  damages  in  a  writ  against  B,  and  have  an  elegit 
of  his  chattels  and  a  moiety  of  his  lands,  and  the  sheriff  upon 
this  writ  deliver  a  lease  for  years  of  the  value  of  fifty  pounds 
to  him,  that  recovered  per  rationable  pretium  et  extentum  ha- 
bendum as  his  own  term,  in  full  satisfaction  of  fifty  pounds, 
part  of  the  sum  recovered;  and  after  B  reverse  the  judgment, 
he  shall  be  restored  to  the  same  term,  and  not  to  the  value; 
for  though  the  sheriff  might  have  sold  the  term  upon  this 
writ,  yet  here  it  is  no  sale  to  a  stranger,  but  a  delivery  of  the 
term  to  the  party  that  recovered  by  way  of  extent,  without 
any  sale,  and  therefore  the  owner  shall  be  restored:  Bac.  Abr., 
tit.  Executions;  OoOdyere  v.  Ince^  2  Cro.  Jac.  246.  That  it 
would  be  otherwise  if  sold  to  a  stranger,  who  of  course  parts 
with  his  money,  is  true:  Selw.  108;  Bac.  Abr.,  supra. 

Without  pursuing  this  discussion  further,  to  me  the  rule 
contended  for  by  counsel  seems  without  reason  to  sustain  it, 
and  no  doubt  to  a  great  extent  was  induced  by  a  misappre- 
hension  of  the  authority  cited  in  its  support.  The  true  rule, 
and  the  one  I  believe  will  be  established  generally,  is,  that  the 
title  acquired  under  judicial  sale  is  equally  good,  whether 
taken  by  a  party  to  the  suit  or  a  stranger,  and  not  affected  by 
a  reversal  of  the  decree  or  judgment  in  the  hands  of  one  any 
more  than  in  those  of  the  other. 

Counsel  makes  the  further  objection,  that  as  vendees  in  pos* 
session  under  contract  with  Hughes,  and  through  him  under 
Jones,  Pundt  and  Koenig  could  not  allege  their  purchase  of 
the  outstanding  title  against  him  or  his  grantors.  For  the 
purpose  of  answering  this  objection,  we  may  regard  the  duties 
and  obligations  of  a  tenant  paying  rent,  and  a  vendee  in  pos- 
session under  a  contract  for  the  purchase  of  the  premises,  the 
same,  resting  upon  that  principle  of  equitable  estoppel  which 
forbids  a  person  denying  a  title  by  recognizing  which  he  was 
permitted  to  take  possession:  Mattis  v.  Rohinsouy  1  Neb.  3. 

This  rule,  however,  must  be  confined  to  the  title  of  the  land- 
lord or  person  contracting  to  sell,  had  at  the  time  such  posses- 
sion is  given.  Subsequently  to  making  the  lease  or  contract 
of  sale,  the  lessor  or  vendor  might  sell  the  premises.  In  that 
case,  I  see  nothing  to  forbid  the  tenant  or  vendee  in  possession 
from  recognizing  or  treating  with  him,  to  whom  the  vendor  or 
landlord  had  sold.    What  the  vendor  could  himself  volun- 

▲if.  DBG.  Vol.  Xcm-^ 
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tarily  do,  the  law  can  as  effectually  accomplish  in  cases  fall- 
ing within  its  authority.  In  this  case,  Pundt  and  Koenig  did 
not  question  the  title  of  Jones.  Other  partis  did,  and  the 
court  adjudged  that  he  had  no  title,  and  ordered  the  premises 
sold  as  being,  in  fact,  those  of  Brown.  After  Green  had  ob- 
tained the  complete  legal  title,  there  was  nothing  in  the  way 
of  Pundt  and  Koenig  bargaining  with  him.  It  is  well  settled 
that  a  tenant  is  not  estopped  from  showing  that  the  interest 
of  the  lessor  has  passed  from  him  by  his  own  conveyance  or 
by  sale  under  judgment  against  him:  Bingham  on  Real  Es- 
tate, 210.  The  tenant  himself  may  become  purchaser  at  such 
judicial  sale:  Despard  v.  Walbridgey  15  N.  Y.  377.  It  follows, 
then,  that  Pundt  and  Koenig,  after  the  reversal  of  the  decree 
made  in  the  case  of  Green  and  others  against  Jones  and 
Brown,  were  possessed  of  a  good  title  to  the  Farnham  Street 
lot  from  a  source  other  than  from  or  through  Hughes,  and 
that  the  consideration  for  which  they  were  to  convey  to  him 
the  Douglas  Street  lot  was  gone,  and  they  accordingly  re- 
lieved from  their  obligation  to  convey.  It  was  then  that 
Redick  and  Briggs  obtained  a  release  from  Jones  of  his  in- 
terest in  the  Farnham  Street  lot.  It  has  been  shown  that 
Jones,  in  fact,  had  no  remaining  interest  in  it.  Whether 
Redick  and  Briggs  knew  this,  or  whether  they  supposed  that 
by  the  reversal  by  the  United  States  supreme  court  of  the 
decree  Jones  was  invested  with  his  original  title,  it  matters 
not.  They  bought  evidently  on  their  own  behalf,  and  not  as 
the  representatives  or  assignees  of  Hughes.  Hughes  had  years 
before  abandoned  his  contract.  With  this  pretense  of  title 
from  Jones,  Redick  and  Briggs  approach  Pundt  and  Koenig 
and  obtain  the  Douglas  Street  lot  in  consideration  of  their  re- 
lease to  them  of  this  assumed  interest  in  the  Farnham  Street 
lot.  Whether  Redick  and  Briggs  believed  that,  through  the 
reversal  aforesaid,  they  were  seised  of  a  good  title  to  the 
Farnham  Street  lot,  or  whether,  thinking  it  a  question  of 
some  doubt,  the  parties  compromised  upon  an  arrangement 
which  gave  Redick  and  Briggs  the  Douglas  Street  lot,  or 
whether,  knowing  they  took  nothing  under  the  Jones  release, 
but  using  the  release  as  a  pretext,  exercised  sharp  practice 
upon  Pundt  and  Koenig,  I  deem  it  unnecessary  to  inquire; 
and  although  in  getting  this  property  in  question  they  followed 
in  the  order  of  the  several  contracts  enumerated,  it  is  clear 
Redick  and  Briggs  did  not  in  fact  act  as  the  assignees  of 
Hughes,  following  those  contracts.    They  acted  independently 
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of  them,  and  while  they  undoubtedly  used  a  knowledge  of 
them  to  their  own  advantage,  it  is  their  own  good  fortune, 
and  cannot  avail  the  appellants. 

I  have  thus  briefly  reviewed  the  more  important  points  pre- 
sented and  very  ably  argued  by  counsel.  There  are  other 
grounds  still  upon  which  the  dismissal  of  the  bill  might  prop- 
erly have  rested.  At  the  very  threshold  of  his  application  to 
a  court  of  chancery,  the  complainant  stood  confronted  by  sev- 
eral rules  which  have  controlled  courts  of  equity  in  denying 
relief  of  the  kind  sought  here.  Beyond  what  would  have 
seemed  profitable  to  him,  McAusland  performed  none  of  the- 
obligations  of  his  contract  with  Hughes.  The  notes  express-  • 
ing  the  price  to  be  paid  for  the  Douglas  Street  lot  were  never- 
paid,  not  a  cent  of  principal  or  interest.  The  taxes  which  he* 
undertook  to  keep  down  were  left  unpaid;  and  the  place  was 
allowed  to  be  sold,  and  had  to  be  redeemed  by  Pundt  and 
Koenig.  More  than  this,  McAusland  is  shown  to  have  been 
insolvent;  and  had  Hughes  sought  to  collect  the  notes,  he 
would  have  been  unsuccessful.  Again,  the  property,  which 
at  the  time  of  making  the  contract  was  worth  but  five  hun- 
dred dollars,  and  which  remained  so,  or  of  even  less  value, 
for  several  years,  afterwards  grew  rapidly  in  value  till  worth 
several  thousand  dollars.  A  court  of  equity  will  not  lend  its 
aid  in  case  of  gross  negligence:  Fordyce  v.  Ford,  4  Bro.  C.  C. 
497.  Nor  will  it  allow  parties  to  lie  by,  with  a  view  to  see 
whether  a  contract  will  prove  a  gaining  or  losing  bargain,  and, 
according  to  the  event,  either  abandon  it,  or,  considering  the 
lapse  of  time  as  nothing,  claim  a  specific  performance:  Alley 
V.  Deschampa,  13  Ves.  228;  unless  the  complainant  has  taken 
all  the  pains  he  could  to  be  ready  to  carry  into  execution  the 
agreement:  Ghiest  v.  Homfray,  5  Id.  822;  nor  unless  he  has 
shown  himself  ready,  prompt,  and  eager:  5  Id.  720,  Sum.  ed., 
note  2;  nor  must  there  have  been  a  change  in  circumstances 
afiecting  the  character  and  justice  of  the  contract:  Pratt  v. 
LaWy  9  Cranch,  456,  493.  The  rules,  as  announced  in  these 
cases,  the  record  shows  the  complainant  to  have  violated, 
unless  he  stands  relieved  by  the  excuse  offered  by  his  counsel; 
that  is,  because  Hughes  did  not  hold  the  title  to  the  lot  which 
he  agreed  to  convey  with  warranty;  and  whether  he  ever 
could  get  it,  being  contingent  upon  the  suit  between  Green 
and  Jones,  McAusland  was  excused  from  paying  his  liotes  at 
their  maturity.  This  hardly  satisfies.  The  suit  involving 
Jones's  title  was  pending  when  the  several  contracts  were 
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made.  McAusland  was  constructively  advised  of  it,  as  there 
is  no  doubt  he  was  in  fact.  He  seems  to  have  provided 
against  an  adverse  determination  of  that  suit  by  taking  the 
guaranty  of  Sahler  &  Co.  for  some  two  thousand  dollars. 
The  notes  were  negotiable  which  were  given  on  the  making 
of  the  contract,  and  had  McAusland  been  of  sufficient  respon- 
sibility, they  could  have  been  transferred  and  collected.  The 
prospect  of  a  good  title,  or  the  guaranty  of  Sahler  &  Co.,  seems 
to  have  been  a  sufficient  warrant  for  him  to  erect  a  cheap 
building  on  the  premises.  To  my  mind,  all  these  circum- 
stances are  evidence  that  McAusland  well  knew  the  fact  that 
Jones's  title  was  in  litigation,  and  that  he  bargained  and  acted 
with  reference  to  it.  But  after  putting  on  a  cheap  building, 
and  the  property  not  appreciating  for  a  time  in  value,  he  no 
doubt  found  it  profitable  and  convenient  to  pay  nothing  on 
the  purchase  price,  and  to  occupy  the  place  for  a  terms  of 
years  without  the  payment  of  rent  and  taxes.  At  last  he 
asks  that  he  be  allowed  to  pay  the  five  hundred  dollars  which 
should  have  been  paid  years  ago,  and  take  a  place  worth  as 
many  thousand.  This  would  be  a  good  enterprise;  and  if  it 
<;ould  have  the  favor  of  this  tribunal,  the  courts  would  swarm 
with  applicants  eager  to  engage  in  like  speculations.  The 
decree  rendered  in  the  court  below  must  be  affirmed. 
Judgment  affirmed. 

Laches  as  Ground  for  Denial  of  Spbcifio  Pbriormanoe:  See  BemneU 
▼.  Wekh,  87  Am.  Deo.  364,  and  note  358. 

Effect  of  Reversal  of  Judgment  on  Tftle  to  Propertt  Sold  thers- 
inn>ER:  See  CarwrCs  AdnCr  v.  8uggetC»  Adm*r,  86  Am.  Dec.  112,  mnd  note 
114. 

Estoppel  of  Tenant  to  Dispute  Landlord's  Title  does  not  reach  bo* 
yond  particular  title  under  which  he  entered:  BtUimm  ▼.  Bwdd,  65  Am.  Dea 
442,  and  note  452. 
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Onx  Who  Taxxb  Gonyxtakcb  ov  Rbal  EnATB  m  Trust  iob  Mabkto 
Woman  kat  Mortoaob  the  same  to  seenre  the  pftyment  of  the  jmr- 
ohaae-money,  where  the  deed  and  mortgage  are  executed  at  the  Huiie 
time,  and  form  part  of  the  same  transaction. 

Cestui  qub  Tbust  la  Neoissart  Partt  to  Suit  itor  Forxolosurr  of  a 
mortgage  execated  by  a  trustee  upon  the  trust  estate;  and  if  sach  cuhd 
que  inist  be  a  married  woman,  her  husband  is  also  a  necessary  party. 

PltKTAiLiNo  Partt  is  Entttlxd  to  his  Costs  on  Afpxal»  although  the 
error  for  which  the  judgment  below  is  reversed  is  merely  technical,  and 
his  defense  seems  to  be  frivolous,  and  merely  for  delay.  * 

Appeal.    The  opinion  states  the  case. 
C  E.  De  Longy  for  the  appellant. 
Datfid  BixleVj  for  the  respondent. 

By  Court,  Beatty,  C,  J.  In  the  month  of  May,  1863, 
Harriet  Smith,  a  feme  covert,  entered  into  a  contract  with  the 
plaintiff  for  the  purchase  of  a  house  and  lot  in  Virginia  City. 

The  transaction  was  consummated  by  a  conveyance  of  the 
lot  from  the  plaintiff  to  J.  W.  Grier,  to  be  held  in  trust  for 
Harriet  Smith.  At  the  same  time,  and  as  a  part  of  the  same 
transaction,  Harriet  Smith  executed  and  delivered  to  plain- 
tiff her  promissory  note  for  two  thousand  dollars,  bearing  in- 
terest from  date  at  four  per  cent  per  month,  and  due  October 
1,  1864,  as  the  price  of  the  house  and  lot.  As  a  part  of  the 
same  transaction,  a  mortgage  was  executed  and  delivered  to 
plaintiff.    The  mortgage  commences  with  this  recital:  ^^This 
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indenture,  made  the  15th  of  May,  ....  between  John  W. 
Grier,  trustee  of  Mrs.  Harriet  Smith,  of  ...  .  and  Paul 
Mavrich,"  etc.  Then  follow  the  usual  words  of  conveyance, 
description  of  property,  etc.,  and  then  follows  the  following 
recital:  — 

''  This  conveyance  is  intended  as  a  mortgage  to  secure  the 
payment  of  the  sum  of  two  thousand  dollars,  the  purchase- 
money  of  said  lot,  the  same  being  a  note  bearing  interest  at 
four  per  centum  per  month,"  etc. 

The  mortgage  is  signed  by  Harriet  Smith  and  John  W. 
Grier. 

For  a  while  the  interest  was  paid  on  the  note.  Afterwards 
the  interest  ceased  to  be  paid;  and  the  time  of  credit  having 
expired,  the  plaintiff  filed  his  bill  to  foreclose  the  mortgage. 
Grier  and  Harriet  Smith  alone  were  made  defendants. 

The  defendants  answer,  and  the  only  material  facts  they 
state  in  the  answer  are  these:  That  at  the  time  of  the  original 
transaction  Harriet  Smith  was  a  married  woman,  and  her 
husband,  was  then  living  within  the  jurisdiction  of  the  court; 
that  she  was  still  a  married  woman,  living  with  her  husband 
within  the  jurisdiction  of  the  court,  and  always  since  the 
beginning  of  the  transaction  had  been  a  married  woman,  so 
living  with  her  husband  within  the  jurisdiction  of  the  court. 
On  the  trial,  she  proved  satisfactorily  that  she  was  a  married 
womsyi,  and  her  husband  was  within  the  jurisdiction  of  the 
court. 

The  court,  without  making  the  husband  a  party,  entered  a 
decree  for  the  sale  of  the  mortgaged  property.  From  this 
decree  defendants  appeal.  They  make  several  points  in  the 
case  which,  it  appears  to  the  court,  scarcely  require  notice; 
yet,  as  they  seem  to  be  relied  on  in  good  faith,  we  will  here 
dispose  of  them. 

It  was  contended  that  the  mortgage  cannot  be  enforced, 
because  Mrs.  Smith,  as  a  married  woman,  could  not  bind 
herself  either  by  note  or  mortgage.  It  is  true,  Mrs.  Smith 
could  not  make  a  valid  and  binding  contract;  her  note  was 
not  an  instrument  upon  which  she  could  be  sued  in  a  court  of 
law.  The  mortgage  does  not  purport  to  be  her  deed.  Her 
signature  to  it  is  mere  surplusage.  The  deed  was  made  to 
Grier,  and  he  executed  at  the  same  time  a  mortgage  to  secure 
the  purchase-money.  This  he  had  a  right  to  do,  and  the 
property  was  thereby  bound,  and  not  the  less  so  because  Mrs. 
Smith  had  made  a  void  vote.     He  describes  himself  therein 
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as  the  truBtee  of  Mrs.  Smith,  which  was  proper  and  *  ht 
enough;  but  we  cannot  see  that  the  mortgage  would  h;ive 
been  less  valid  if  he  had  not  so  described  himself.  He  took 
the  legal  title  from  the  plaintiff,  and  he  had  the  power  to 
mortgage  that  title  to  secure  the  purchase  price  of  the  land. 
The  interest  of  Mrs.  Smith,  as  cestui  que  trust,  was  subordinate 
to  the  iijortgage. 

We  hardly  suppose  that  counsel  is  serious  in  his  objection 
that  Grier  could  not  act  as  trustee  of  Mrs.  Smith,  because  he 
bad  not  been  appointed  as  such  by  any  lawful  authority.  We 
know  of  no  other  authority  necessary  to  make  a  man  trustee  for 
another  than  the  will  of  the  grantor  who  executes  the  deed  of 
trust  and  the  grantee  who  accepts  it.  The  objection  to  the 
non-joinder  of  parties  is  more  serious.  It  seems  to  be  well 
settled  that  in  a  bill  to  foreclose  a  mortgage  against  a  trustee, 
the  cestui  que  trust,  as  the  party  beneficially  interested,  must 
be  made  a  party:  See  Story's  Eq.  PL,  sees.  207,  209,  and  cases 
there  cited. 

Mrs.  Smith,  then,  although  not  properly  a  party  to  the  mort- 
gage, was  a  necessary  defendant.  When  a  married  woman  is 
a  necessary  defendant,  it  seems  equally  clear  that  the  husband 
should  also  be  a  party  to  the  suit,  and  joined  with  her;  unless, 
indeed,  when  his  interests  are  adverse,  in  which  case  he  might 
be  a  plaintiff. 

It  is  true  that  it  has  sometimes  been  contended  that  where 
the  wife's  interest  is  entirely  distinct  from  that  of  her  hus- 
band, and  the  litigation  is  about  her  separate  property,  that 
the  husband  need  not  be  joined.  But  all  the  cases  cited  in 
support  of  this  doctrine  seem  to  be  cases  where  the  husband 
was  without  the  jurisdiction  of  the  court,  or  there  was  a  deed 
of  separate  maintenance  between  the  parties,  or  some  other 
special  reason  for  it.  When  there  is  no  diflBculty  in  bringing 
the  husband  in,  we  think  the  court  should  not  proceed  to  a 
decree  before  he  is  brought 'into  court:  See  Story's  Eq.  PL, 
sees.  61,  63. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

The  court  below  will  cause  the  husband  of  Mrs.  Smith  to 
be  made  a  party  defendant,  and  upon  his  answering  or  suffer- 
ing default,  will  proceed  to  enter  the  proper  decree  in  the  case. 

As  the  defense  in  this  case  seems  to  be  frivolous,  and  merely 
for  delay,  and  the  error  on  which  the  case  is  reversed  merely 
technical,  we  will  not  allow  costs  to  the  appellant;   but  the 
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costs  in  this  court  shall  abide  the  final  result  of  the  suit  in 
the  court  below. 

Lewis,  J.,  did  not  participate  in  this  decision. 

Upon  petition  for  rehearing  or  modication  of  the  judgment 
in  the  foregoing  case,  the  following  order  was  made:  — 

By  Court,  Lewis,  J,  In  reversing  the  judgment  of  the  court 
below  in  this  cause,  it  was  ordered  that  the  costs  on  appeal 
should  abide  the  final  determination  of  the  action.  Upon 
this,  the  appellant  petitions  for  a  rehearing,  or  a  modification 
of  our  order  in  this  respect.  We  are  satisfied,  upon  reflection, 
that  the  appellant  should  recover  his  costs  upon  this  appeal, 
and  that  our  first  conclusion  was  incorrect.  The  judgment  of 
this  court  must,  therefore,  be  so  modified  as  to  allow  the  ap- 
pellant his  costs  upon  this  appeal. 

Bbobnan,  J.,  did  not  participate  in  this  order. 


ADlONmEATOR    HAS    No    AUTHOUTT  TO    MOBTGAOB    DbUEDEHT*!    BbA& 

Ebtatx:  Oreen  ▼.  Sergeant,  66  Am.  Dec  S8.  A  trustee  anthoriaed  to  sell 
zeal  estate  has  no  power  to  exchange  the  trust  property:  RinggM  ▼.  Ring- 
gold,  IS  Id.  260.  • 

OEflTux  qm  Trust  is  Kiobssabt  Pabtt  to  Surr  pob  FoBaoLosuBR  of 
mortgage  on  the  trost  property:  BanUiown  mni  LoukvUU  R.  R.  Co*t»  Me^ 
wije^  81  Am.  Deo.  641. 


LuoiOH  V.  Medin. 

[8  NlYADA,  tt.J 

pBOOBDnro  nr  Pbobatb  is  ur  its  Natubx  Distinct  from  Acnov  at 
Law  or  a  suit  in  equity,  notwithstanding  the  fact  that  the  same  court 
has  jurisdiction  in  common  law,  chancery,  and  probate  cases. 

Brror  IK  Kamks  of  Parties  to  Pbtttion  in  Prodatb  Progebdinos  may 
be  corrected  by  an  amendment.  And  where  a  petition  is  irregularly 
pre8ent3d  by  the  attorneys  of  the  legatees  in  their  own  name  instead  of 
the  name  of  the  legatees,  this  error  may  be  corrected  by  substituting 
the  names  of  the  legatees  for  those  of  the  attorneys. 

Wasts,  Nbqlioenoe,  and  Mismanagement  are  as  Good  ORomrDS  for 
RxMOViNQ  Executor  as  actual  fraud  or  embezzlement. 

Executor  Who  Fails  to  Do  What  is  Necessary  to  Protect  Estatk 
should  be  removed,  although  he  may  have  abstained  from  doing  anything 
actually  wrong. 

BnOUTOR  MAT  £mPLOT  Ck>UNSEL  TO  DEFEND   INTERESTS  OF  ESarfATl,    whcn 

it  is  involved  in  litigation.  But  he  has  no  right  to  employ  ooonsel  at 
the  expense  of  the  estate  to  do  what  he  himself  should  do,  and  for  th# 
of  which  he  is  compensated  by  his  oommiMiona. 
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8ETTLUX9T  OV  AOOOUHT  IN  PbOBATB  PBOCEEDIirOS  18  ONLY  RXS  JUDI- 
CATA aa  to  those  matters  actually  embraced  in  the  account;  and  where  a. 
mistake  appears  in  a  former  settlement,  it  may  be  corrected  in  a  subse- 
quent one. 

Probate  Coubt  kat  Gorbbot  its  Own  Ebbobs  in  Settlxment  of  Ao- 
COUNTS  at  any  time  before  final  settlement,  provided  the  correction  can 
be  made  from  the  face  of  the  record  without  opening  the  proof  as  to  the- 
acconnts  allowed.  But  if  the  mistake  or  error  is  only  to  be  shown  by 
going  anew  into  the  proof,  the  account  cannot  be  reopened. 

Executor  has  No  Poweb  to  Compbomise  Suit  Pendino  against  Estatk 
of  his  testator  without  the  consent  of  the  probate  court. 

When  Partt  Who  is  Co-tenant  ov  his  Testator  Pats  Monet  to  Com* 
fromisb  Suit  affecting  the  common  property,  without  seeking  the  advice- 
of  the  probate  court,  he  will  be  held  to  have  paid  it  as  co-tenant,  and 
not  as  executor. 

Executor  has  No  Right  to  Borrow  Momet  vor  Estate  of  his  testator,, 
unless  expressly  authorized  by  the  wilL 

Executor  haying  Mining  Stock  Lusle  to  Assessment  should  Obtain 
Obdeb  ov  Coubt  to  Sell  It,  or  if  the  estate  be  surely  solvent,  turn  it 
over  to  the  legatees;  but  he  has  no  right  to  borrow  money  to  pay  th» 
assessments. 

Appeal.    The  opinion  states  the  case. 

C  E.  De  Long  and  W,  H,  Rhodes^  for  the  appellants. 
WiUiama  and  BizleVj  for  the  respondents. 

By  Court,  Beatty,  G.  J.  In  this  case,  a  petition  was  filed 
by  Lnca  Jacovich  and  Dodato  Milinovich  against  Marco  Medin 
and  Vincent  Milatovich,  executors  of  Marco  Milinovich,  de- 
ceased. The  petition  is  headed,  *^  In  the  Matter  of  the  Estate 
of  Marco  Milinovich,  Deceased."  In  a  subsequent  stage  of  the 
proceedings,  by  leave  of  the  court,  the  names  of  both  theso 
petitioners  were  struck  out  from  the  title  of  the  petition,  and 
the  following  names  were  inserted  in  lieu  thereof:  **Andreane- 
Lucich,  Andrew  Milinovich,  Bogdun  Milinovich,  and  children, 
of  Marietta  Barbarovich,  deceased,  John  and  Andreane  Bar- 
barovich,  legatees." 

The  petition  shows  that  Marco  Milinovich  died  at  Virginia 
City,  on  the  fifteenth  day  of  July,  1863,  leaving  Marco  Media 
and  Vincent  Milatovich  his  executors,  who  subsequently  quali- 
fied as  such.  It  further  shows  that  Andreane  Lucich  and  the- 
others  who  were  substituted  with  her  as  petitioners  were  th& 
residuary  legatees  of  decedent's  estate,  both  real  and  personal. 
The  petition  further  shows  that  all  the  residuary  legatees  are 
foreigners,  not  residing  in  the  United  States,  and  that  the 
original  petitioners  were  the  agents  or  attorneys  of  the  legatees. 
The  petition  then  alleges  that  the  executors  never  filed  a  joint 
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inventory,  but  that  Medin  only  filed  a  separate  inventory  on 

the  day  of ,  1863,  showing  property  to  amount  of 

about  $27,857.50.  The  other  executor  never  filed  any.  Letters 
testamentary  were  issued  to  Medin  in  1863,  and  to  Milatovich 
about  the  1st  of  July,  18'64.  No  joint  accounting  has  ever 
been  had  by  said  executors  with  the  estate. 

It  is  further  charged  that  Medin's  inventory  was  not  correct, 
true,  or  complete.  It  charges  him  with  fraudulent  suppression 
and  concealment  of  certain  property.  It  charges  him  with 
fraud  in  a  settlement  made  with  the  probate  court  in  Febru- 
ary, 1865.  It  sets  out  many  particulars  in  which  the  settle- 
ment is  fraudulent,  and  winds  up  with  the  following  prayer:  — 

"Wherefore,  the  premises  considered,  your  petitioners  re- 
spectfully pray  that  the  said  executor  be  cited  to  appear  and 
«how  cause  why  he  shall  not  be  compelled  to  file  a  further  in- 
ventory of  the  property  of  said  estate,  and  to  show  cause  why 
the  settlement  of  said  accounts  above  referred  to  should  not  be 
«et  aside,  annulled,  and  revoked.  Your  petitioners  further 
pray  the  court  that  said  executor  be  immediately  ordered  to 
tile  de  novo  full,  true,  and  correct  accounts  of  all  property  of 
«aid  estate,  real,  personal,  and  mixed,  which  has  come  to  his 
knowledge  or  possession;  of  all  moneys  received  or  paid  out 
in  behalf  of  said  estate;  and  that  he  be  ordered  to  bring  into 
•court  proper  and  satisfactory  vouchers  for  all  sums  disbursed; 
and  your  petitioners  pray  the  court  for  all  such  other  and  fur- 
ther relief  as  may  be  just  and  proper." 

The  court  below  went  into  proof  as  to  the  various  allegations 
in  the  petition,  came  to  the  conclusion  that  there  were  some 
mistakes  in  the  settlement  of  the  executor  Medin,  but  no  fraud, 
and  dismissed  the  petition.  The  petitioners  moved  for  a  new 
trial,  which  was  denied,  and  appeal  to  this  court  from  the  judg- 
ment or  order  of  dismissal,  and  from  the  order  refusing  a  new 
trial. 

Upon  the  argument  of  the  case  in  this  court,  one  of  the 
points  most  seriously  urged  by  the  respondents  is,  that  the 
petition  does  not  state  facts  sufficient  to  entitle  the  petitioners 
to  the  relief  sought.  This  brought  up  the  question  whether 
this  petition  might  not  be  treated  as  a  bill  in  equity.  The 
petitioners  insist  that  the  district  court,  having  equity  juris- 
diction, and  the  facts  in  this  case  stated  being  such  as  to  re- 
<^uire  the  interposition  of  a  court  of  equity,  the  proceeding  may 
be  treated  as  a  suit  in  equity,  and  a  decree  rendered  giving 
€uch  equitable  relief  as  the  proof  in  the  case  will  justify. 
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We  think  the  counsel  for  petitioners  are  not  correct  in  this 
position.  Although  the  district  court  has  jurisdiction  in  com- 
mon law,  chancery,  and  probate  cases,  yet  the  proceedings  in 
•each  are  separate  and  distinct,  at  least  a  proceeding  in  a  pro- 
bate case  must  in  its  very  nature  be  distinct  from  an  action  at 
law  or  a  suit  in  chancery.  Under  our  practice  an  equitable 
-defense  may  be  set  up  to  an  action  at  law,  and  in  this  way  the 
•common-law  and  chancery  practice  become  to  some  extent 
blended  in  the  same  case.  In  other  respects  the  proceedings 
in  chancery,  at  common  law,  and  in  probate  courts  are  dis- 
tinct; and  the  proceedings  in  one  class  of  cases  should  not  be 
mixed  up  with  those  of  another. 

This,  it  appears  to  us,  was  peculiarly  a  proceeding  in  the 
probate  court,  and  had  none  of  the  characteristics  of  a  suit  in 
-equity.  If  it  were  a  suit  in  equity,  there  would  be  a  fatal  ob- 
jection to  it.  It  would  be  a  bill  to  set  aside  the  settlement 
and  accounts  of  an  executor  who  has  not  yet  made  his  final 
settlement  with  the  probate  court.  This,  it  appears  to  us, 
would  be  very  objectionable.  A  court  of  equity  certainly  has 
the  power  to  inquire  into  the  final  account  of  an  executor,  and 
proceed  to  hear  evidence  to  falsify  and  surcharge  the  account 
for  fraud,  and  to  render  such  decree  as  is  necessary  to  do 
equity  in  the  case. 

But  if  any  bill  has  ever  been  sustained  against  an  execu- 
tor to  falsify  and  surcharge  an  account  not  final,  it  has  es* 
caped  our  observation,  and  we  are  not  referred  to  any  such  in 
the  brief  of  counsel. 

We  think  such  a  practice  would  be  extremely  inconvenient. 
If  indulged,  it  might  result  in  having  several  bills  pending 
between  the  same  parties  at  the  same  time,  regarding  the 
eettlement  of  a  single  estate.  There  would  certainly  have  to 
be  something  extraordinary  in  the  case  before  a  court  of  equity 
would  countenance  such  a  proceeding. 

We  must,  then,  consider  this  as  a  proceeding  by  petition  in 
the  probate  court,  and  endeavor  to  see  to  what  relief  the  peti- 
tioners are  entitled.  The  petition  was  presented  in  the  first 
place  rather  irregularly  by  the  attorneys  of  the  legatees,  in 
their  own  name  instead  of  the  name  of  the  legatees.  Whilst 
this  was  irregular,  it  was  not,  perhaps,  fatal  to  the  petition. 

The  petition  is  entitled,  "  In  the  Matter  of  the  Estate  of 
Marco  Milinovich,  Deceased."  Such  an  estate  was  in  course 
of  settlement  before  the  court;  an  error  in  the  parties  to  the 
petition  was  such  an  error  as  we  think  the  court  might  amend, 
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and  properly  did  amend,  by  Bubstituting  the  names  of  the 
legatees  for  those  of  the  attorneys.  It  is  not  like  bringing  a 
suit  in  the  name  of  the  attorney  instead  of  the  principal^ 
which  would  be  such  a  fundamental  error  as  could  probably 
only  be  remedied  by  bringing  a  new  suit  in  the  name  of  the 
proper  parties.  If  we  look  at  the  facts  stated  in  the  petition, 
we  think  it  shows  abundant  grounds  for  asking  the  interposi- 
tion of  the  court  to  protect  the  estate  from  utter  waste  and 
destruction.  The  prayer  of  the  petition  does  not  appear  to 
have  been  framed  with  a  view  to  the  exact  relief  which  a  pro- 
bate court  could  have  given  under  the  existence  of  a  state  of 
facts  such  as  is  stated  in  the  petition. 

Section  115  of  the  probate  act  is  as  follows: — 

*'  Whenever  property  not  mentioned  in  any  inventory  that 
shall  have  been  made  shall  come  to  the  possession  or  knowl- 
edge of  an  executor  or  administrator,  he  shall  cause  the  same 
to  be  appraised  in  the  manner  prescribed  in  this  chapter,  and 
an  inventory  to  be  returned  within  two  months  after  the  dis- 
covery thereof;  and  the  making  of  such  inventory  may  be 
enforced  after  notice  by  attachment  or  removal  from  office." 

The  first  part  of  the  prayer  is  certainly  directed  to  the  re- 
lief provided  in  this  section,  and  the  allegations  of  the  petition 
and  the  proof  equally  show  that  the  court  should  have  ordered 
a  new  inventory. 

Sections  226,  227,  and  228  of  the  probate  act,  read  as  fol- 
lows:— 

'*  Sec.  226.  Any  person  interested  in  the  estate  may,  at  any 
time  before  the  final  settlement  of  accounts,  present  his  peti- 
tion to  the  probate  judge,  praying  that  the  executor  or  admin- 
istrator be  required  to  appear  and  render  such  exhibit,  setting 
forth  the  facts,  showing  that  it  is  necessary  and  proper  that 
such  an  exhibit  should  be  made. 

"  Sec.  227.  If  the  judge  be  satisfied,  either  from  the  oath  of 
the  applicant,  or  from  any  other  testimony  that  may  be  of- 
fered, that  the  facts  alleged  are  true,  and  shall  consider  the 
showing  of  the  applicant  sufficient,  he  shall  direct  a  citation  to 
be  issued  to  the  executor  or  administrator,  requiring  him  to 
appear  at  some  day  to  be  named  in  the  citation,  which  shall 
be  during  the  term  of  the  court,  and  render  an  exhibit  as 
prayed  for. 

'^  Sec.  228.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and  by  ob- 
jection in  writing  contest  any  account  or  statement  therein 
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contained.  The  court  may  examiae  the  executor  or  admiiuB- 
trator,  and  if  he  has  been  guilty  of  negligence,  or  has  wasted 
or  embezzled  or  mismanaged  the  estate,  his  letters  shall  be 
revoked." 

Under  the  provisions  of  these  sections,  if  the  allegations  of 
the  petition  are  true,  the  executors  should  have  been  cited  to 
.appear,  and  if  it  was  shown  by  the  evidence  that  the  execu- 
tors had  been  guilty  of  negligence,  waste,  embezzlement,  or 
mismanagement  of  the  estate,  they  should  have  been  re- 
moved. The  final  settlement  of  the  accounts  with  the  execu- 
tors should  have  been  made,  and  they  ordered  either  to  pay 
over  the  money  and  estate  to  the  legatees,  or  to  an  administra- 
tor with  the  will  annexed,  as  the  case  might  require.  The 
transcript  contains  neither  the  will  of  decedent,  the  inventory 
of  the  effects,  nor  the  powers  of  attorney  of  those  parties  who 
are  representing  the  legatees.  In  the  absence  of  these  neces- 
sary documents,  the  court  cannot  say  what  order  should  be 
made  in  the  premises. 

The  transcript  before  us  contains  over  three  hundred  pages; 
nearly  three  hundred  of  it  is  taken  up  with  the  testimony. 
The  handwriting  is  not  very  legible,  and  we  will  not  attempt 
to  say  whether  the  charges  of  fraud  have  or  have  not  been 
sustained.  To  determine  this  point  would  require  a  careful 
Weighing  of  the  testimony,  which  would  be  very  diflBcult  with 
«uch  a  transcript.  It  is  certain,  if  the  evidence  for  the  peti- 
tioners is  true,  there  have  been  gross  and  outrageous  frauds 
practiced.  But  on  the  other  hand,  this  evidence  is  contra- 
dicted in  all  material  points  by  that  of  respondents.  We 
think  the  court  below,  on  a  rehearing,  will  be  better  able  than 
ourselves  to  weigh  this  evidence,  and  accept  what  is  probable, 
and  reject  what  is  improbable  and  not  entitled  to  credit. 

But  outside  of  the  question  of  fraud,  there  are  other  ques- 
tions which  it  is  proper  for  this  court  to  pass  on.  Waste, 
negligence,  and  mismanagement  are  equally  as  good  grounds 
for  removing  executors  as  actual  fraud  or  embezzlement. 

In  this  case,  one  of  the  executors  has  totally  neglected  his 
<lutie8  as  such.  He  appears  to  have  done  really  nothing.  If 
one  qualifies  as  executor,  it  is  not  enough  that  he  iails  to  do 
anything  actually  wrong;  he  must  do  what  is  necessary  to 
protect  the  estate,  or  he  should  be  removed. 

The  other  and  managing  executor  has  certainly  wasted  and 
xuismanaged  the  estate  in  almost  every  conceivable  way. 

When  he  came  into  possession  of  the  estate  he  found  $1,480 
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in  gold  belonging  individually  to  the  testator,  besides  hi» 
share  of  cash  on  hand  in  saloon,  amounting  to  $443.75,  in  al) 
$1,923.75. 

Decedent  also  had  a  half-interest  in  liquors  to  the  value  of 
$4,758.36  at  invoice  price,  if  we  understand  the  testimony;  or 
if  that  was  not  the  invoice  price,  it  was  the  invoice  price  with 
the  freight  added.  These  were  readily  salable  nt  the  cost 
price,  and  perhaps  something  more,  so  that  he  had  what  was 
equivalent  to  at  least  four  thousand  three  hundred  dollars  in 
cash.  He  also  came  into  the  possession  of  real  estate  which 
was  producing  a  monthly  rental  of  about  five  hundred  dol- 
lars. The  estate  did  not  owe,  apparently,  a  dollar,  except  the 
expenses  of  testator's  last  sickness,  which  only  lasted  about 
fifteen  days.  At  the  end  of  nineteen  months  the  persona) 
property  is  all  gone,  and  the  acting  executor  brings  out  the 
estate  as  $5,341.22^  in  debt  to  himself,  having  in  the  mean 
time  paid  legacies  to  the  amount  of  $3,538.  In  other  words, 
he  brings  the  estate  in  debt  to  himself  some  eighteen  hundred 
dollars  over  and  above  what  he  has  paid  to  the  legatees. 

This  certainly  suggests  to  the  mind  at  once  some  misman- 
agement of  the  affairs  of  the  estate  by  the  executors.  If  we 
examine  the  items  of  expense  in  detail,  that  impression  cer- 
tainly is  not  removed. 

When  the  testator  died  he  was  half-owner  of  a  drinking- 
saloon,  which,  it  seems,  made  a  profit  of  nearly  nine  hundred 
dollars  in  the  fourteen  or  fifteen  days  during  which  he  was  sick 
After  his  death,  the  executor  Medin,  who  was  also  part  owner 
of  the  saloon,  made  haste  to  sell  the  same,  nominally,  to  Mark 
Lovely  and  Spiro  Vicanovich.  He  did  not  wait  to  qualify  as 
executor;  he  did  not  have  any  appraisement  of  the  stock  on 
hand  by  any  reliable  and  accessible  person.  He  did  have  it 
appraised  by  a  Mr.  Dougherty,  but  he  was  not  a  resident  of  the 
state,  and  was  not  produced  in  the  trial  of  this  motion  in  the 
court  below.  While  the  sale  of  the  saloon  was  made  nomi- 
nally to  Lovely  and  Vicanovich,  there  is  certainly  testimony 
enough  to  show  that  Medin  himself  was  the  real  purchaser  o* 
at  least  one  third  of  the  establishment,  and  indeed,  some  tes- 
timony tending  strongly  to  show  that  Lovely  was  then  an 
agent  of  Medin,  and  that  neither  he  nor  Vicanovich  paid  any- 
thing for  their  interest  in  the  saloon  at  the  time  of  the  sale; 
that  the  business  was  carried  on  with  the  means  of  testator, 
and  nothing  paid  to  Medin  except  the  proceeds  of  sales  from 
the  liquors  until  he  was  paid  up.     This  was  certainly  neither 
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a  prudent  nor  commendable  method  of  proceeding.  It  is,  to 
say  the  least  of  it,  calculated  to  throw  suspicion  on  his  con- 
duct and  motives. 

Mr.  Medin  selects  Mr.  Dougherty  as  the  appraiser,  but  he 
is  at  once  the  purchaser  and  the  seller.  His  flimsy  attempt  to 
show  that  he  only  came  into  the  concern  after  Lovely  bought 
it  is  only  calculated  to  make  his  motives  the  more  liable  to 
an  unfavorable  interpretation. 

When  at  a  subsequent  period  he  qualifies  as  executor,  in- 
stead of  stating  the  amount  of  money  and  liquors  on  hand  in 
the  saloon  in  which  testator  had  a  half-interest,  he  only  re- 
turns $1,295.47  as  the  net  proceeds  of  testator's  share,  thus 
swallowing  up  more  than  half  of  the  testator's  share,  without 
any  showing  of  what  had  become  of  it. 

He  makes  the  funeral  expenses  of  the  testator  (a  saloon- 
keeper in  fair  circumstances,  but  not  very  wealthy)  over  twelve 
hundred  dollars.  He  pays  large  assessments  on  mining  stocks 
without  any  order  of  the  probate  court  for  so  doing.  He 
charges  interest  for  money  he  probably  never  borrowed,  or  if 
he  did  borrow  it,  it  was  without  the  shadow  of  authority,  so 
far  as  shown  by  this  transcript.  What  authority  he  may  have 
derived  from  the  will  of  the  testator  or  the  powers  of  attorney 
of  the  legatees  we  know  not.  He  paid  one  attorney  five  hun- 
dred dollars  for  nothing  that  we  can  see,  unless  it  was  for  ad- 
vising him  how  to  squander  the  estate.  He  pays,  or  claims  to 
have  paid,  another  the  same  amount  for  compelling  himself 
to  admit  his  co-executor  to  a  participation  in  the  management 
of  the  estate. 

When  an  estate  is  involved  in  litigation,  an  executor  has  a 
right,  and  it  is  his  duty,  to  employ  counsel  at  the  expense  of 
the  estate  to  defend  its  interests,  but  he  has  no  right  to  charge 
the  estate  with  the  expense  of  counsel  for  doing  what  he  him- 
self should  do.  An  executor  is  paid  a  percentage  for  keeping 
the  accounts  and  attending  to  the  ordinary  affairs  of  an  estate. 
If  he  is  so  ignorant  as  not  to  be  able  to  do  this  himself,  he 
must  out  of  his  percentage  pay  for  the  necessary  assistance. 

In  this  case,  the  estate  was  involved  in  no  litigation  requir- 
ing the  employment  of  counsel,  except  the  litigation  about  the 
title  to  real  estate.  For  that  there  is  a  separate  charge,  dis- 
tinct from  the  two  items  of  five  hundred  dollars  eaoh,  to  which 
we  have  alluded.  We  have  alluded  to  all  these  extravagances 
to  show  the  necessity  for  immediate  action  on  the  part  of  the 
probate  court. 
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That  court  should  immediately  order  the  executors  to  file 
4in  account  making  a  full  showing  of  all  the  property  and 
assets  that  have  come  to  their  hands  up  to  the  date  of  filing 
such  account.  The  court  should  cause  a  settlement  to  be  made 
with  the  executors,  and  all  proper  orders  made  to  stop  the  un- 
necessary waste  of  the  estate.  Without  the  will  before  us, 
we  cannot  tell  what  are  the  necessary  orders  to  be  made. 
Whether  the  estate  shall  be  distributed  among  the  legatees 
and  devisees,  placed  in  the  hands  of  an  administrator  with 
the  will  annexed,  or  continued  in  the  hands  of  the  present  ex- 
-ecutors,  with  such  orders  about  the  management  of  the  estate 
as  will  stop  the  reckless  expenditures  heretofore  indulged  in, 
Tve  cannot  determine  from  the  transcript  before  us. 

One  of  the  great  difficulties  presented  to  our  minds  in  dis- 
posing of  this  case  is,  to  determine  what  the  probate  court 
may  review,  determine,  or  adjudicate  when  the  case  goes  back 
for  trial. 

Section  239  of  the  probate  act  seems  to  provide  that  what 
is  adjudicated  in  one  settlement  of  an  executor's  or  admin- 
istrator's account  shall  not  be  open  to  adjudication  in  any 
future  settlement  in  the  probate  court. 

That  a  final  settlement  with  an  executor  or  administrator 
is,  and  ought  to  be,  considered  rea  adjudicatay  and  not  open 
to  further  question,  except  when  a  bill  in  chancery  is  filed 
-charging  fraud,  is  a  well-settled  principle;  but  to  hold  that  a 
partial  and  incomplete  settlement  should  preclude  the  probate 
court  from  further  examination  of  the  executor's  accounts 
seems,  to  say  the  least,  rather  inconvenient.  In  obedience, 
however,  to  what  appears  to  be  the  plain  letter  of  the  statute, 
we  must  so  hold.  But  in  holding  that  a  partial  account, 
acted  on  by  the  probate  court,  is  to  be  considered  as  res  adjvr 
dicata,  we  have  high  authority  for  saying  it  is  only  to  be  so 
treated  as  to  those  matters  which  the  account  and  the  decree 
of  the  court  show  were  fairly  before  the  court  for  adjudication. 
The  general  result  at  which  the  court  arrives,  even  in  a  final 
settlement,  is  immaterial.  If  the  probate  court  finds,  for  in- 
stance, that  an  executor  has  properly  paid  out  all  the  estate 
that  came  to  his  hands,  this  will  not  prevent  one  interested 
in  the  estate  from  proceeding  in  the  probate  court  to  compel 
the  executor  to  account  for  property  not  mentioned  in  his  ac- 
count. 

The  settlement  of  an  account  is  only  rea  adjvdicata  as  to 
those  matters  actually  embraced  in  the  account.    For  this 
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)>rinciple,  see  the  very  sensible  opinion  of  Chief  Justice  Shaw 
in  the  case  of  Field  v.  Hitchcock^  14  Pick.  405. 

It  has  also  been  held  that  where  a  mistake  appears  in  a 
former  settlement,  it  may  be  corrected  in  a  subsequent  one:  1 
Pick.  159,  160. 

It  may  be  difficult  to  determine,  under  this  latter  rule,  where 
the  line  is  to  be  drawn  as  to  that  which  may  be  corrected  as 
41  mistake  and  as  to  that  which  shall  stand  as  res  adjudicata. 
It  would  at  least  be  safe,  if  anything  is  to  be  corrected  which 
has  once  been  passed  on,  to  say  everything  is  liable  to  correc- 
tion which  shows  upon  its  face  that  it  is  erroneous;  that  there 
has  been  a  mistake  either  of  fact  or  law  as  to  that  item. 

This  would  allow  the  court,  at  any  time  before  final  settle- 
ment, to  correct  its  own  errors,  but  not  to  reopen  the  proof  as 
to  accounts  allowed,  except  perhaps  in  cases  where  the  account 
showed  error  on  its  face,  but  did  not  show  (without  explana- 
tion) the  extent  of  the  error. 

So,  too,  where  anything  is  admitted  by  the  executor  or  ad- 
ministrator to  be  a  mistake,  all  this  may  be  corrected.  But 
if  the  mistake  or  error  is  only  to  be  shown  by  going  anew 
into  the  proof,  this  should  be  held  a&re<  adjudicata,  and  not 
liable  to  be  opened  to  new  testimony. 

Adopting  these  rules,  then,  let  us  see  what  can  be  investi- 
gated in  a  new  trial  of  this  motion.  There  was  an  account 
filed  by  one  of  the  executors  in  February,  1864,  but  no  notice 
fieems  to  have  been  given  as  to  the  settlement  of  this  account, 
and  no  action  seems  to  have  been  taken  thereon.  In  Febru- 
ary, 1865,  a  second  account  was  filed,  not  embracing  what 
was  contained  in  the  first,  but  merely  setting  out  with  the 
balance  as  shown  by  that  account,  and  continuing  the  account 
from  that  time  down  to  the  filing  of  this  second  account. 
Upon  the  filing  of  this  account,  notice  was  given  that  the 
court  would  hear  exceptions  to  the  same,  and  take  such  steps 
as  the  law  requires  for  the  settlement  thereof.  This  case 
seems  to  have  been  regularly  brought  to  a  hearing,  and  the 
account  was  examined.  But  in  approving  this  account,  we 
hold  the  first  account  was  in  no  manner  approved  or  acted 
on.  Had  the  first  account  been  properly  approved,  then  it 
would  have  been  proper  to  commence  where  that  left  off.  But 
as  the  first  account  was  never  approved,  the  mere  assertion  in 
the  second  account  of  what  appeared  as  the  balance  due  on 
the  first  cannot  be  held  to  preclude  an  examination  into  the 
items  of  the  first. 

AM.  DEC.  Vol.  XCm-25 
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The  first  account  has  never  been  the  subject  of  adjudica* 
tion.  That  the  court  and  the  counsel  who  drew  up  the  decree- 
of  settlement  considered  only  the  latter  account  as  adjudicated^ 
is  apparent  from  the  language  of  the  decree.  That  decree 
concludes  as  follows:  *'And  it  appearing  to  the  court,  after 
due  examination,  that  said  account  contains  a  just  and  full 
statement  of  all  the  moneys  received  and  disbursed  by  said 
executor  from  the  twelfth  day  of  February,  A.  D.  1864,  the- 
date  of  the  preceding  report  of  said  executor,  to  the  twelfth. 
day  of  February,  A.  D.  1865,  including  all  sums  of  money 
belonging  to  said  estate  which  came  to  his  hands  as  such 
executor,  or  were  received  by  another  by  his  order  or  author- 
ity  for  his  use  as  such  executor  during  said  period;  that  the 
amount  of  said  money  thus  received  was  $6,483.83^,  and  the 
amount  thus  disbursed  $11,825.06,  leaving  said  estate  debtor 
to  said  executor  in  the  sum  of  $5,341.22^;  that  for  the  items- 
of  disbursements  proper  vouchers  are  produced  to  the  court; 
and  it  being  proved  by  the  affidavit  of  said  executor,  annexed 
to  his  account,  that  the  items  of  his  expenditure  named  and 
charged  in  said  account  have  actually  been  paid  and  dis* 
bursed  by  him  at  the  place  where,  the  date  when,  and  the 
parties  to  whom  the  said  payments  are  stated  in  the  said 
account  to  have  been  made  respectively.  And  the  court  hav- 
ing duly  considered  the  said  report  and  account,  and  the 
proofs  and  allegations  and  matters  aforesaid,  the  court  find» 
that  the  said  account  is  just,  true,  and  correct,  and  entitled  to 
to  be  allowed  and  approved.  And  now,  on  motion  of  G.  D. 
Keeney,  Esq.,  attorney  for  said  executor,  it  is  ordered  and 
decided  that  the  said  account  and  report  of  Marco  Medin^ 
executor  as  aforesaid,  be  and  the  same  are  hereby  in  all 
respects,  as  the  same  were  rendered  for  settlement  by  the- 
said  Marco  Medin,  executor,  etc.,  approved,  allowed,  and  set- 
tled." 

If,  then,  only  the  second  account  was  properly  adjudicated, 
all  that  was  embraced  in  the  first  account  is  open  to  inquiry. 
The  court  may  inquire  into  the  funeral  expenses,  both  as  to 
what  was  expended  and  as  to  the  reasonableness  of  the  ex~ 
penditures.  It  may  inquire  into  the  circumstances  of  tht*- 
sale  of  the  Uncle  Sam  stock,  as  to  whether  it  was  a  fair  and 
bona  fide  saJe.  The  same  taxes  are  admitted  to  be  included 
in  both  bills;  they  must  of  course  be  excluded  from  the  first. 
Inquiry  may  be  made  into  the  matter  of  rents  from  the  death. 
of  testator  to  February  12,  1864,  the  value  of  liquors  on  hand^ 
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the  fairness  of  the  sale,  etc.  Indeed,  the  whole  question  is 
open,  so  far  as  the  period  from  the  death  of  testator  to  Feb- 
ruary 12,  1864,  is  concerned;  and  the  executor  should  bo 
compelled  to  make  a  full  showing  as  to  this  part  of  the  affairs 
of  the  estate,  both  as  regards  the  property  which  came  to  his 
hands  and  as  to  the  repairs  he  made.  His  vouchers  for  ex- 
penditures in  repairs  should  be  produced,  or  if  lost,  accounted 
for. 

Inquiries  may  also  be  made  as  to  whether  these  expendi- 
tures were  reasonable  and  proper.  Of  course  the  executor 
must  account  for  jewelry,  etc.,  omitted  from  the  invoice. 

With  regard  to  the  compromise  affair,  we  are  more  at  a  loss 
than  in  regard  to  any  question  presented  in  the  record.  Here 
is  an  item  of  the  account  of  February,  1865.  If  anything  was 
adjudicated  in  regard  to  this  item,  it  was,  first,  determined 
thut  this  amount  was  paid;  second,  it  must  also  have  been 
determined  that  it  was  rightfully  paid;  for  these  are  the  very 
questions  presented  as  to  each  item  of  an  account  presented 
for  settlement.  Whether  it  was  paid,  was  a  question  to  be 
determined  by  proof.  Whether  it  was  rightfully  paid,  was  a 
mixed  question  of  law  and  fact.  If  the  executor,  on  his  own 
motion,  could  pay  this  amount  of  money  and  hold  the  estate 
responsible,  then  we  must  in  this  case  presume  that  it  was 
proved  to  the  satisfaction  of  the  court  that  this  was  rightfully 
paid.  But  we  incline  to  the  opinion  that  an  executor,  with- 
out the  order  of  the  court,  could  not  lawfully  make  such  pay- 
ments. A  suit  pending  against  the  estate  at  the  time,  we  are 
inclined  to  think,  under  the  provisions  of  section  203  of  the 
probate  act,  might,  upon  the  order  of  the  probate  court  ap- 
proving such  a  course,  have  been  compromised,  and  the  money 
paid  to  eflFect  a  settlement.  But' the  executor,  without  the 
advice  of  the  court,  had  no  right  to  make  such  a  compromise. 

He  did,  however,  make  the  compromise;  and  as  he  was  both 
executor  and  tenant  in  common,  he  must  be  considered  as 
hanng  made  it  in  his  capacity  of  tenant  in  common. 

The  law  is  well  settled  that  when  one  tenant  in  common 
buys  in  an  outstanding  title,  it  inures  to  the  benefit  of  all  his 
co-tenants,  if  they  elect  to  bear  their  share  of  the  burdens  of 
the  purchase:  Kent's  Com.,  10th  ed.,  311,  note  c.  But  the  co- 
tenants  cannot,  we  think  (unless  they  have  previously  assented 
to  or  encouraged  the  purchase),  be  compelled  to  contribute. 
It  appears  to  be  purely  a  matter  of  choice  with  them  whether 
they  will  contribute  and  take  the  benefits  of  the  purchase,  or 
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stand  on  their  former  rights.  We  have  not  met  with  any  re- 
ported case  where  a  co-tenant  has  been  forced  to  contribute, 
where  he  fairly  and  openly  chose  to  renounce  the  benefits  of 
the  purchase. 

The  devisees  in  this  case  are,  then,  entitled  either  to  con- 
tribute or  reject  the  terms  of  this  compromise.  We  think 
that  right  had  not  been  and  cannot  be  properly  presented  to 
them  in  the  probate  court.  This  is  a  matter  to  be  settled 
between  the  parties  amicably,  or  in  a  court  of  equity.  The 
probate  court  has  nothing  to  do  with  it. 

The  executor  clearly  had  no  right  to  borrow  money  for  the 
estate  unless  expressly  authorized  by  the  will,  and  the  charge 
for  interest  in  his  second  account  must  be  struck  out  unless  so 
authorized.  An  executor  has  no  right  to  speculate  for  or  with 
the  estate.  If  he  held  mining  stock  which  was  likely  to  be 
forfeited  before  he  could  apply  to  the  court  for  instructions,  he 
might  be  justified  in  paying  something  to  preserve  it.  But 
he  is  certainly  not  justified  in  borrowing  money  for  mining 
speculations. 

If  he  held  stock  liable  to  large  assessments,  he  should  have 
applied  to  the  court  for  leave  to  do  one  of  two  things:  either 
to  sell  the  stock,  or,  better  still,  if  the  estate  was  surely  solvent 
witliout  the  stock,  to  turn  it  over  to  the  legatees,  and  let  them 
sell,  ortake  their  chances  on  speculation  with  it. 

The  order  of  the  court  below  must  be  reversed  and  set  aside. 

The  petitioners  will  be  allowed  to  amend  their  petition  if 
they  so  desire,  and  further  proceedings  will  be  had  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

RESPONSE  TO  PETITION  FOR   REHEARING. 

By  Court,  Beatty,  C.  J.  In  this  case  a  petition  for  a  rehear- 
ing has  been  filed,  indicating  that  the  original  opinion  herein 
has,  to  some  extent,  been  misunderstood.  Had  counsel  read 
the  opinion  a  little  more  carefully,  it  appears  to  us  at  least  a 
portion  of  the  matter  contained  in  the  petition  might  have 
been  omitted. 

However  that  may  be,  we  will  endeavor  to  make  ourselves 
fully  understood  on  some  of  the  points  referred  to. 

We  did  not  hold,  as  counsel  say,  'Hhat  section  239  of  the 
probate  act  makes  the  settlement  of  an  executor's  or  admin- 
istrator's account  final,  and  not  open  to  further  question,  ex- 
cept by  bill  in  chancery  charging  fraud."  At  least  we  did 
not  hold  it  in  the  unqualified  terms  used  by  counseL     We  dis* 
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tinctly  held  that  the  court,  notwithstanding  section  239,  might, 
at  any  time  before  final  settlement,  correct  its  own  errors, 
whether  of  law  or  fact.  That  any  error  apparent  on  the  record 
might  be  corrected  before  final  decree,  but  the  court  could  not 
open  the  proof  as  to  the  matters  of  account  already  passed  on 
and  settled  by  interlocutory  decree. 

It  is  the  failure  to  notice  this  distinction  which  seems  to  have 
misled  counsel  in  various  particulars. 

Counsel  complain  that  this  court  assumes  that  there  never 
was  but  one  settlement  of  the  executor's  accounts  upon  notice, 
whilst  in  fact  there  were  two  such  settlements;  that  they  were 
injured  by  this  assumption  of  the  court;  that  no  such  point 
was  ever  made  by  the  opposing  counsel,  and  if  it  had  been, 
they  could  have  shown  that  it  was  unfounded;  that  if  the 
record  fails  to  show  both  settlements,  it  was  not  the  fault  of 
respondents,  it  having  been  made  up  solely  under  the  direction 
of  appellants. 

The  plaintiffs  (appellants)  attack  certain  payments  and  ex- 
penditures of  respondents.  The  respondents  say  these  ex- 
penditures cannot  be  inquired  into,  because  they  have  already 
been  passed  on  by  the  probate  court.  To  show  that  they  have 
been  passed  on  by  that  court,  respondents  refer  to  a  decree 
which  clearly  shows  that  part  of  these  items  have  been  passed 
upon,  but  fails  to  show  any  adjudication  as  to  other  portions 
of  the  account.  This  decree  is  contained  in  the  record  before 
this  court. 

We  certainly  could  not  know  that  respondents  had  intro- 
duced evidence  in  the  court  below  which  was  not  contained  in 
the  statement  of  the  case,  or  that  their  answer  contained  mat- 
ter not  copied  in  the  record.  If  the  transcript  failed  to  con- 
tain any  portion  of  the  evidence  or  pleadings  material  for  the 
defense,  it  was  the  business  of  respondent's  counsel  to  have 
the  record  amended. 

Reference  is  made  in  the  petition  to  various  expressions  in 
the  transcript  which  counsel  seem  to  think  indicate  that  there 
were  two  decrees  actually  made  in  the  probate  court  in  regard 
to  these  accounts.  We  think  no  one  not  otherwise  acquainted 
with  the  fact  would  ever  have  drawn  such  inference  from  the 
record.  All  the  expressions  quoted  are  entirely  reconcilable 
with  the  existence  of  but  the  single  decree  found  in  the  record, 
except  one  word.  The  word  "  decrees  "  is  used  in  one  place 
where  it  should  have  been  in  the  singular  (decree),  if  there 
was  only  one  settlement.     But  when  that  word  appears  in  the 
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record,  it  seems  to  be  shown  by  what  immediately  follows  that 
the  "  6  "  was  a  mere  clerical  error. 

The  transcript  is  so  badly  made  up  that  we  are  at  a  loss 
sometimes  to  understand  how  certain  matters  got  into  it.  Tho 
body  of  tho  answer,  as  contained  in  the  transcript,  makes  no 
reference  to  any  exhibits.  But  immediately  after  the  aflS- 
davit  to  the  truth  of  the  matter  contained  in  the  answer 
follow  the  two  accounts,  and  then  this  sentence:  *'That 
upon  the  filing  of  the  accounts  such  proceedings  were  there- 
after had,  that  the  court  rendered  and  entered  the  following 
decrees."  After  this  follows  the  decree  settling  the  last  ac- 
count only.  Then  comes  a  statement  of  the  evidence.  On 
the  margin  of  these  accounts  is  marked,  "  Answer  continued." 
We  infer,  then,  that  these  accounts  and  this  decree  must  have 
been  attached  to  the  answer  as  exhibits.  But  because  the 
clerk  uses  the  plural  " decrees,"  we  could  not  well  infer  that 
there  was  another  decree  attached  as  an  exhibit  to  the  an- 
swer which  he  did  not  copy.  Especially  could  we  not  so  infer 
when  the  answer  wholly  fails  to  aver  the  existence  of  any  such 
decree. 

But  whilst  the  record  utterly  fails  to  show  in  any  manner 
that  there  was  more  than  one  decree  in  regard  to  the  settle- 
ment of  accounts  in  this  estate,  we  will  so  far  modify  our 
former  opinion  as  to  direct  the  court  below  to  give  to  tho  first 
account,  if  it  should  appear  to  have  been  properly  settled  upon 
notice  and  a  regular  decree  of  settlement  made  thereon,  the 
same  effect  that  we  have  given  to  the  second  account,  which 
was  settled  in  March,  1865. 

Whatever  upon  the  face  of  the  account  and  decrees  seems 
to  have  been  once  adjudicated  must  be  considered  closed,  ex- 
cept in  60  far  as  the  record  itself  may  show  some  error  in  tho 
former  decree.  If  it  should  appear  that  this  first  account 
was  regularly  passed  on  and  settled,  it  will  of  course  much 
abridge  the  extent  of  inquiry  in  any  subsequent  trial.  We 
cannot,  in  the  absence  of  what  is  claimed  to  be  a  regular  de- 
cree, determine  its  character  or  sufiiciency.  To  prevent  mis- 
understanding, we  will  say  the  first  item  of  the  first  account 
is  for  $1,480  cash  on  hand.  The  passage  of  this  account 
would  not  prevent  the  appellants  from  showing  there  was 
cash  on  hand  at  death  of  testator  other  than  or  beyond  the 
$1,480. 

The  next  item  is  $3,573.75,  rents.  The  passage  of  this  ac- 
count with  this  item  does  not  preclude  the  appellants  from 
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showing  that  the  executors  may  have  received  other  rent  or 
rents  to  a  greater  amount  than  $3,573.75.  These  are  mere 
xidmissions  of  a  general  result,  and  do  not  purport  to  be  items 
of  account  presented  in  proper  form  for  adjudication  of  the 
court. 

With  regard  to  the  third  item,  $1,295.47,  received  from  the 
settlement  of  partnership  business,  it  is  evident  this  also  is 
the  mere  result  of  other  accounts.  It  is  not  an  account  in 
such  form  as  could  properly  be  presented  for  settlement.  The 
•court  may  properly  go  into  an  investigation  of  the  accounts 
which  produced  this  result,  unless  there  was  a  former  settle- 
ment with  the  probate  court,  and  this  is  the  balance  found  on 
that  settlement.  In  the  absence  of  such  settlement,  the  court 
may  go  back  to  the  start,  ascertain  what  amount  of  partner- 
ship property  came  into  the  hand  of  the  executors,  how  they 
disposed  of  it,  and  what  were  the  legitimate  expenses  to  be 
deducted. 

In  regard  to  the  items  of  expenditure  for  the  estate  as 
•charged  in  this  account,  with  the  exception  of  the  last  item, 
$294,124,  they  are  all  of  such  a  character  as  might  legiti- 
mately have  been  paid  by  the  executors.  And  if  it  appears 
that  this  account  was  regularly  passed  on,  the  law  supposes 
satisfactory  proof  as  to  the  payment  of  each  item  was  made, 
and  they  are  not  the  subject  of  investigation  in  this  proceed- 
ing. If  there  was  fraud,  as  insisted  by  appellants,  in  the 
charges  for  funeral  expenses,  etc.,  that  must  be  reached  by 
another  proceeding. 

As  to  the  last  item  in  this  account,  charged  against  the 
estate  as  money  advanced,  without  any  specification  as  to 
when,  where,  or  for  what  advanced,  we  think  it  was  error  to 
allow  it  on  such  a  vague  statement.  The  executor  should  still 
be  required  to  show  for  what  this  was  paid,  and  allowed  such 
portion  of  it  as  he  can  show  was  properly  expended. 

In  the  beginning  of  the  second  account  is  a  repetition  of 
certain  charges  against  the  estate,  to  the  amount  of  $751, 
which  were  contained  in  the  first  account.  We  think  the  ac- 
counts themselves  clearly  show  this  error,  and  it  is  admitted 
by  the  executors.  This  can  be  corrected  in  the  next  settle- 
ment. 

The  intention  of  this  court  in  requiring  the  executors  to 
file  new  accounts  making  a  full  showing  of  all  the  property 
and  assets  that  have  come  to  their  hands,  etc.,  was  to  have 
them  file  a  statement,  first,  of  the  amount  and  value  of  the 
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jewelry,  watch,  etc.,  which  it  is  admitted  came  to  the  hands 
of  the  executors,  or  one  of  them,  and  was  never  placed  in  any 
inventory  or  account  of  the  estate.  Another  was,  to  make 
them  show  the  amount  of  partnership  property  which  be- 
longed to  decedent,  and  the  particulars  as  to  the  manner  of 
disposing  thereof,  and  the  expenses  of  closing  the  partner- 
ship affairs,  instead  of  merely  returning  the  general  result  as 
netting  $1,295.47.  So,  too,  instead  of  the  general  return  of 
$3,573.75  for  rents  for  the  first  term  of months,  the  peti- 
tioners are  entitled  to  an  account  of  the  items  making  up 
that  general  result. 

It  was  not  the  intention  of  this  court  to  require  that  which 
had  once  been  properly  passed  on  to  be  re-opened.  With  re- 
gard to  the  amount  paid  for  the  purchase  of  an  adverse  claim 
to  the  real  estate  held  as  tenants  in  common  by  Medin  and 
Milinovich,  the  deceased,  we  will  repeat:  as  the  executor  chose 
to  compromise  this  suit  and  buy  in  the  outstanding  title  with- 
out asking  leave  of  the  probate  court  (which  was  the  only 
legal  course  he  could  have  taken),  he  must  be  deemed  to 
have  acted  in  that  purchase,  not  as  executor,  but  as  a  tenant 
in  common.  Having  then  purchased  in  the  estate  as  a  ten- 
ant in  common,  his  purchase  inures  to  the  benefit  of  all  his 
co-tenants  unless  they,  upon  a  proper  offer  made  to  them, 
refuse*  to  sanction  the  purchase  and  contribute  their  share  of 
the  purchase  or  compromise  money.  We  have  already  said 
this  is  a  matter  which  cannot  be  settled  in  a  probate  court. 
The  parties  must  either  settle  this  matter  between  themselves, 
or  resort  to  the  equity  side  of  the  court  to  settle  the  difficulty. 

It  is  claimed  that  petitioners  have  ratified  this  purchase  by 
accepting  the  rents,  etc.  We  can  see  no  evidence  of  ratifica- 
tion in  this.  Respondents  came  into  possession  of  one  third 
of  the  estate  as  representatives  of  the  deceased.  They  can 
no  more  deny  the  title  of  deceased  than  a  tenant  can  deny 
the  title  of  his  landlord.  Upon  the  mere  ipse  dixit  of  the  ex- 
ecutors or  their  counsel  that  the  adverse  title  bought  in  is  a 
better  one  than  that  under  which  they  formerly  held,  the 
executors  cannot  retain  the  share  of  rents  belonging  to  the 
deceased.  But  we  do  not  understand  that  petitioners  wish  to 
renounce  the  benefit  of  the  purchase.  They  seem  willing  to 
pay  their  portion  of  the  purchase-money.  The  dispute  is  as 
to  what  was  legitimately  paid.  The  amount  paid  to  the  real 
holders  of  the  adverse  title  is  not  questioned.  Petitioners 
t)nly  question  the  propriety  of  large  payments  made,  as  they 
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claim,  unnecessarily,  if  made  at  all,  to  parlies  who  neither 
had  nor  claimed  to  have  any  title  to  the  property.  The  pro- 
bate court  can  neither  investigate  the  facts  as  to  whether 
these  outside  payments  were  or  were  not  made,  and  if  made^ 
whether  made  rightfully  or  without  necessity  and  wrongfully. 
If  the  parties  cannot  settle  this  matter  between  themselves, 
it  must  be  settled  in  another  court.  In  the  mean  time  the 
rents  must  be  accounted  for  by  the  executors. 

The  court  ordered  the  interest  items  to  be  struck  out,  be- 
cause it  is  unlawful  for  an  executor  (unless  authorized  by 
will)  to  borrow  money  for  an  estate.  No  state  of  proof  could 
have  justified  the  allowance  of  these  items,  therefore  they 
were  improperly  allowed*  and  that  is  one  of  that  class  of 
errors  which  the  court  may  correct  before  final  decree. 

Counsel  complain  that  whilst  the  court  fails  to  find  fraud 
against  the  executor,  it  still  uses  many  expressions  calcu- 
lated to  place  him,  before  the  community  in  a  very  unfavor- 
able light.  The  court  in  its  opinion  did  intend  to  refrain 
from  any  expression  of  opinion  as  to  the  charge  of  fraud,  but 
at  the  same  time  intended  to  Express  in  language  not  to  bo 
misunderstood  its  disapproval  of  the  reckless  and  wasteful 
manner  in  which  this  estate  was  managed,  the  utter  disregard 
of  law  shown  in  every  step  of  the  management  from  the  death 
of  the  deceased  to  the  commencement  of  this  proceeding.  It 
is  the  intention  of  this  court,  so  far  as  in  its  power,  to  put  a 
stop  to  the  waste  and  destruction  of  the  estates  of  deceased 
persons;  and  we  shall  not  hesitate  to  express  our  views  of  the 
law  because  it  may  injure  the  feelings  of  some  executor  or 
administrator  who  thinks  that  he  is  only  following  the  com- 
mon custom  of  the  country,  and  therefore  perfectly  justifiable 
in  squandering  the  estate  that  may  come  to  his  hands. 

We  again  repeat  what  we  said  in  our  former  opinion,  that 
extravagance,  waste,  and  mismanagement  of  an  estate  afford 
the  same  ground  for  removal  of  an  executor  as  absolute  fraud. 

A  rehearing  is  denied,  but  the  judgment  is  so  modified  as 
to  direct  the  court  below  to  conform  in  its  future  proceedings 
to  the  views  as  expressed  in  the  former  opinion,  and  as  modi- 
fied in  this  response  to  the  petition  for  a  rehearing. 

Power  of  Adminibtrator  to  Make  Estate  of  Decedent  Liable  for 
Attorney's  Fees.  —  An  executor  or  admmiBtrator  who,  in  the  care  and 
management  of  an  estate  whose  administration  is  committed  to  him,  finds  it 
necessary  to  employ  and  pay  counsel  to  render  services  or  to  advise  him  in 
the  proper  discharge  of  his  duties,  is  entitled  to  be  allowed  and  repaid  out  of 
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-the  estate  of  hu  testator  or  intestate:  3  Williams  on  Executors,  Am.  ed.  by 
Perkins,  1860;  Dayton  on  Surrogates,  498;  McNamara  v.  J(meB,  Dick.  587; 
<}rten  v.  Fagan^  15  Ala.  335;  Hearrm  v.  Savage,  16  Id.  286;  Pickens  v.  Pickens, 
35  Id.  452;  S?nitli  v.  Kennard,  38  Id.  695;  SmyUy  v.  Heeae,  53  Id.  89;  Hey- 
nolds  V.  Canai  <£;  B.  Co.,  30  Ark.  520;  Davia  v.  Rawlins,  2  Harr.  (Del.)  125; 
Eppinger  v.  Canepa,  20  Fla.  262;  IFooci  v.  Gtof  >  Curator,  7  Bush,  59;  Fonoard 
V.  Forward,  0  Allen,  494;  ^ocZ  v.  Harvey,  29  Miss.  72;  Tei^  Ci/y  Z*.  Co.  v.  ^^Zm, 
^  Id.  849;   Wendell  v.  /'rencA,  19  N.  H.  205;    2'tt«fe  v.  Robinson,  33  Id.  104; 

TToJ/e'*  Case,  34  N.  J.  Eq.  223;  Kingsland  v.  Scudder,  36  Id.  284;  Polhemus  v. 
Jliddleion,  37  Id.  240;  O^me  v.  McAlpine,  4  Redf.  1;  Campbell  v.  MacUe,  I 
Dem.  185;  Oilman  v.  Oilman,  6  Thomp.  &  C.  211;  S.  C,  4  Hun,  69;  SterreWs 
Appeal,  2  Penr.  &  W.  419;  Piwcy  v.  Clemson,  9  Serg.  &  R.  204;  Ammon's 
Appeal,  31  Pa.  St.  311;  TAiidsay  v.  Ilowerton,  2  Hen.  &  M.  9.  Chapman,  J., 
in  delivering  the  opinion  of  the  court  in  Fonoard  v.  Forward,  6  Allen,  497, 
said:  "The  general  rule  is,  that  executors  who  are  obliged  to  employ  counsel 
in  the  settlement  of  their  accounts  shall  be  allowed  to  charge  to  the  estate  the 
reasonable  fees  of  counsel."  And  the  ordinary,  in  the  case  of  Kingsland  v. 
Scudder,  36  N.  J.  Eq.  287,  said:  "A  fiduciary  charged  with  the  management 
of  property,  whether  as  executor  or  otherwise,  has  a  right  to  employ  counsel 
when  necessary  or  proper  to  protect  the  estate,  or  to  enable  him  properly  to 
manage  it,  and  the  reasonable  charges  for  such  services  will  be  paid  out  of  the 
•estate.  But  he  will  not  be  allowed  for  such  work,  though  done  by  counsel, 
■as  he,  in  contemplation  of  law,  is  bound  to  do  himself."  Counsel  fees  are  not 
included  in  the  commissions  allowed  by  law  to  administrators,  but  are  an  ad- 
ditional compensation:  Hawkins  \.  Cunningham,  67  Mo.  415;  Estale  of  Hand- 
jield,  IG  Mo.  App.  332.  And  the  reasonable  fees  of  an  attorney  retained  by 
a  former  personal  representative  to  protect  the  interests  of  the  estate  are, 
"when  paid  by  an  administrator  dt  bonis  non,  proper  allowances  in  his  favor: 
Hearrin  v.  Savage,  16  Ala.  286.  The  personal  representative  cannot,  how- 
ever, make  the  estate  of  the  deceased  liable  for  the  performance  by  an  attor- 
ney employed  by  him  of  what  such  representative  is  bound  to  do  himself. 
If  an  executor  or  administrator  sees  fit  to  devolve  all  the  labor  and  responsi- 
bility of  the  administration  upon  an  attorney,  he  must  pay  him  out  of  his 
own  commissions  for  that  portion  of  the  services  which  he  ought  himself  to 
have  performed:  Estate  of  BallenUnt,  My  rick's  Prob,  Rep.  86;  SuccessionqfMc' 
Carty,  3  La.  Ann.  517;  Raymond  v.  Dayton,  4  Dem.  33;  Edmonds  v,  Crensltaw, 
Harp.  Eq.  224.  Nor  can  an  executor  or  administrator  make  the  estate  liable 
for  attorney's  fees  paid  by  him  in  litigation  carried  on  for  his  own  X)ersonal 
benefit.  Such  services  are  not  a  proper  charge  against  the  estate:  Estate  q/ 
Chinmarh,  Myrick's  Prob.  Rep.  128;  Estate  of  Stott,  Id.  168;  Wood  v.  Oofs 
-Curator,  7  Bush.  59;  Brinton*s  Estate,  10  Pa.  St.  408;  Stephens's  Appeal,  56  Id. 
409;  SJterman  v.  Angel,  2  HiU  Ch.  26;  Villard  v.  Robeit,  I  Strob.  Eq.  393. 
Where  litigation  becomes  necessary  during  the  administration  of  an  estate, 
the  personal  representative  is  entitled  to  reasonable  attorney's  fees  neces- 
sarily expended  by  him  in  conducting  it:  WiUiamson  v.  Mason,  23  Ala.  488; 
SattertofUte  v.  Littlefield,  13  Smedes  &  M.  302;  Noel  v.  Harvey,  29  Miss.  72; 
Dey  V.  Codman,  39  N.  J.  Eq.  258;  SL  John  v.  McKee,  2  Dem.  236;  Willson  v. 

WiUson,  2  Id.  462;  Wilsons  Appeal,  41  Pa.  St.  94;  Bryson  v,  Nickols,  2  Hill 
<jh.  113;  Trammel  v.  Philleo,  33  Tex.  395.  But  he  will  not  be  allowed  for 
oounsel  fees,  where  he  engages  in  useless,  unnecessary,  or  vexatious  litiga- 
tion, particularly  if  such  litigation  is  against  those  who  are  rightfully  entitled 
to  the  funds  which  he  withholds:  Bendall  v.  Bendall,  24  Ala.  295;  S.  C,  60 
Am.  Dec.  469;  Anderson  v.  Anderson,  37  Ala.  683;  Mims  v.  Minu,  39  Id.  716; 
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Lilbj  V.  Onffin,  71  Ga.  535;  Datna  v.  Jfc^ei';  1  Ired.  Eq.  344;  WUhen^s  Appeal, 
13  Pa.  St.  582;  Wham  v.  Love,  Hice  £q.  51.  He  cannot  be  allowed  credit  for 
<-oun3el  fees  paid  by  him,  where  snch  connsel  was  nnnecessary  from  the  fact 
that  a  sufficient  number  of  counsel  were  previously  engaged:  Crowder  v. 
^Hockelford,  35  Miss.  321.  An  executor  cannot  litigate  the  claims  of  one 
legatee  against  another  at  the  expense  of  the  estate:  Estate  of  Marrey,  G5 
Cal.  287.  But  where  a  litigation  is  equally  the  fault  of  both  parties,  one 
Jialf  may  be  paid  out  of  the  estate  and  the  other  half  must  be  paid  by  the 
executor  or  administrator:  Smith  v.  Kennard,  38  Ala.  G95.  But  an  admin- 
istrator will  not  be  allowed  credit  for  an  attorney's  fee  in  a  case  where  the 
litigation  is  entirely  his  own  fault:  Pearaon  v.  Darrington,  32  Id.  227;  Mor- 
row  V.  Allison,  39  Id.  70;  Teague  v.  Corbitt,  67  Id.  629.  Where  litigation  re- 
sults beneficially  to  the  estate,  the  counsel  fees  are  a  proper  charge  against 
the  estate:  Matter  of  Meeker ,  9  Daly,  556;  Atcheson  v.  Robertson,  4  Rich.  Eq. 
39;  IVJiam  v.  Love,  Rice  Eq.  51.  An  executor  should  not  be  allowed  credit 
fur  sums  paid  for  attorney's  fees,  unless  he  shows  that  the  services  were  ren- 
<lered  for  the  benefit  of  the  estate:  Brandon  v.  Hoggatt,  32  Miss.  335;  Royer^s 
Appeal^  13  Pa.  St.  569.  An  executor  is  not  authorized  to  pay  an  attorney 
ten  dollars  to  attend  to  a  suit  in  the  justice's  court,  when  the  sum  involved  is 
Ijss  than  that  sum,  and  there  are  no  special  circumstances  attending  the 
case:  Ifolman  v.  Sims,  39  Ala.  709.  But  even  where  the  litigation  is  un.iuc- 
ccs^ful,  the  executor  or  administrator  should  be  allowed  for  attorney's  fees, 
prov  ivied  he  acted  in  good  faith  in  the  matter  and  exercised  reasonable 
prudence:  Holman  v.  Sijns,  supra;  Clapp  v.  Coble,  1  Dev.  &  B.  Eq.  177; 
Uolmes  V.  Holmes,  28  Vt.  765.  If  an  administrator,  under  an  honest  im- 
pression that  a  claim  against  the  estate  is  not  a  proper  charge  against  it, 
employs  counsel  to  resist  its  payment,  he  should  be  allowed  the  attorney's 
fee:  Green  v.  Fagan,  15  Ala.  335;  Hearrin  v.  Savage,  16  Id.  286. 

Under  the  Alabama  probate  system  it  seems  that  executors  and  adminis- 
trators are  entitled  to  the  advice  and  aid  of  counsel  in  most  matters  con- 
nected with  the  discharge  of  their  duties,  whether  the  estate  be  involved  in 
litigation  or  not:  Smyley  v.  Reese,  53  Ala.  89.  The  courts  of  New  York  are 
not  so  liberal  in  the  allowance  of  counsel  fees  to  executors  or  administrators. 
In  Pullman  v.  Willetts,  4  Dem.  536,  it  was  held  that  an  executor  or  adminis- 
trator should  not  generally  be  allowed  for  counsel  fees  for  professional  ser- 
vices in  preparing  the  inventory  uf  the  personal  property  of  the  estate,  the 
statute  contemplating  that  the  appraisers  would  be  equal  to  the  duty  of  pre- 
paring it  themselves.  In  O'Reilly  v.  Meyer,  4  Id.  161,  it  was  held  that  extraor- 
<Unary  compensation  should  not  be  allowed  to  the  attorney  of  an  accounting 
executor,  because  of  the  trouble  experienced  by  the  attorney  in  consequence 
of  the  executor's  ignorance  of  book-keeping,  and  his  irregular  method  of  Keep- 
ing his  accounts.  And  it  was  held  that  the  executor  should  make  good  the 
extra  charge  out  of  his  commissions.  In  New  York,  an  administrator  em- 
ploying counsel  to  assist  him  in  arranging  and  settling  his  accounts  before 
the  surrogate  on  final  settlement  is  held  to  be  personally  liable  to  pay  such 
counsel  for  his  services.  He  has  no  power  to  make  an  agreement  with  coun- 
sel on  which  the  latter  can  found  any  claim  against  the  estate  of  the  de- 
ceased: Willcox  V.  Small,  26  Barb.  316;  Mygatt  v.  Willcox,  1  Lans.  55.  In 
Seaman  v.  Whitehead,  78  N.  Y.  306,  it  was  held  that  charges  for  services  ren< 
dered  by  an  attorney  to  an  executor  are  against  the  executor  personally;  the 
surrogate  cannot  decree  their  payment  against  the  estate,  or  against  the  ex- 
•ecutor  as  such;  the  charges  are  allowed  to  the  executor  himself,  and  he  is 
allowed  to  chaise  the  estate  for  such  counsel  fees  as  he  has  been  obliged  to  pay. 
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11  mi  ted,  however,  to  the  rate  prescribed  by  the  statate.  An  administrator  can* 
not,  on  settlement  wit!i  the  eatatu,  receive  credit  for  attorney's  fees  incnrred. 
by  him  and  paid  to  a  law  firm  of  which  he  is  himself  a  member,  sharing  in  the- 
amount  so  paid:  Taylor  v.  }V rights  9ii  Ind.  121.  An  executor  who  prepares 
his  accounts  without  employing  counsel  is  not  entitled  to  tiie  costs  and  fees- 
allowed  by  sections  2561  and  2562  of  the  New  York  Code  of  Civil  Procedure, 
although  he  is  himself  an  attorney  at  law:  Estate  of  Valentine ^  9  Abb.  N.  C. 
313.  An  administrator  ad  litem  who  is  also  an  attorney  at  law,  and  as  such 
renders  services  to  the  estate,  is  entitled,  not  to  the  usual  professional 
charges,  but  to  a  reasonable  allowance  therefor:  Harris  v.  Martin,  9  Ala.  895;. 
Bendall  v.  Bendall,  24  Id.  295;  S.  C,  60  Am.  Dec.  469;  Teofjue  v.  CorhiU,  57 
Ala.  629;  Clark  v.  Knox,  70  Id.  607;  S.  C,  45  Am.  Rep.  93.  An  administra- 
tor has  no  power  to  employ  counsel  to  prosecute  a  person  charged  with  the 
murder  of  his  intestate,  and  bind  the  estate  for  the  payment  of  the  fee:  Lusk 
V.  Andersons  Adm*r,  1  Met.  (Ky.)  426.  An  executor  should  be  allowed  for 
attorney's  fees  in  bringing  an  action  for  the  purpose  of  obtaining  a  construc- 
tion of  the  will,  where  such  action  proves  to  be  beneficial  to  the  interests  of 
the  estate:  Matter  of  Meeker,  9  Daly,  556. 

Whether  Attokney's  Fees  for  Contesting  oe  Sustaintno  Will  ar* 
Changeable  to  Estate.  — This  is  a  question  upon  which  there  is  a  diversity 
of  judicial  opinion.     One  line  of  cases  hold  that  it  ui  the  duty  of  an  executor 
who  believes  the  will  under  which  he  is  acting  to  be  genuine  to  support  tho 
first  probate,  and  that  he  is  therefore  entitled  to  have  allowed  to  him  counsel 
fees  necessarily  expended  by  him  in  doing  so:  Bradford  v.  Boudinot,  3  Wash. 
C.  G.  122;  Convpton  v.  Bamea,  4  Gill,  55;   S.  C,  45  Am.  Dec.  115;  Glass  v. 
Ramsey,  9  GiU,  456;  Poindexter  y,  Gibson,  1  Jones  Eq.  44;  Hasard  v.  Engs, 
14  R.  I.  5;   Warden  v.  Burts,  2  McCord  Ch.  73.     And  in  analogy  to  the  prac- 
tice of  allowing  executors  the  counsel  fees  expended  in  the  successful  defense 
of  a  will,  an  administrator  will  be  allowed  like  fees  out  of  the  estate  of  hia 
intestate,  when  his  right  to  a  controverted  administration  is  successfully 
established:  Ex  parte  Young,  8  Gill,  285.     So  if  a  person  named  in  an  instru- 
ment as  an  executor  offers  it  for  probate,  and  it  is  sustained  as  a  will  in  the 
county  court,  but  upon  an  appeal  to  the  circuit  court  it  is  not  established,  he 
will  be  allowed  reasonable  attorney's  fees  out  of  the  estate,  provided  the  pro- 
ceedings were  taken  in  good  faith,  and  upon  reasonable  grounds:  Bowden  v. 
H^^t  0  I^^  3^*     ^^^  s^  executor  who  propounds  a  will  in  good  faith  ia 
entitled  to  costs  out  of  the  estate,  whether  probate  thereof  be  granted  or 
refused:  Perrine  v.  Applegate,  14  JN.  J.  EJq.  531.     But  where  a  person  named 
as  executor  in  a  will  devising  real  estate,  but  having  only  one  witness  when 
the  statute  requires  two  witnesses,  and  which,  therefore,  he  ought  to  know 
to  be  invalid,  attempts  to  sustain  such  instrument  by  litigation,  he  cannot 
be  allowed  the  expenses  of  such  litigation:   Warren  v.  Higli,  1  Murph.  436. 
Another  line  of  authorities  holds  that  it  is  no  part  of  the  duty  of  an  admin- 
istrator to  contest  the  probate  of  a  will,  and  that  the  fees  paid  an  attorney 
for  services  in  such  contest  are  not  a  proper  charge  against  the  estate;  that 
an  executor  is  not  bound  to  assume  the  burden  of  the  defense  of  a  contest  of 
the  will  by  the  heirs  at  law,  but  may  properly  throw  it  upon  the  legatees  or 
devisees,  and  that  the  executor  is  not  entitled,  when  the  will  is  declared 
invalid,  to  charge  the  estate  in  his  account  with  the  expense  of  maintaining 
such  defense:  Estate  of  Parsons,  65  Cal.  240;  Andrews  v.  Andrews,  7  Ohio  St. 
143;   Mumper*s  Appeal,  3  Watts  &  S.  441 ;  Boyer's  Appeal,  13  Pa.  St.  569; 
Brown  v.  Vinyard,  Bailey  Eq.  460.    In  delivering  the  opinion  of  the  court 
in  Estate  qf  Parsons,  65  CaL  240,  Myrick,  J.,  said:  "J.  W.  Parsons  was  ap» 
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fwinted  adminiBtrator,  and  Balweqnently  thereto  a  docament  was  offered  for 
probate  as  the  will  of  deceased.  Said  J.  W.  Parsons  contested  the  probate 
of  the  document,  and  the  court  adjudged  it  not  to  be  the  will  of  said  deceased. 
In  and  about  such  contest,  said  J.  W.  Parsons  employed  attorneys  (the 
-same  who  were  acting  for  him  as  administrator),  and  for  their  services  in  the 
contest  they  charged  one  thousand  dollars.  This  item  is  not  a  chaise 
against  the  estate;  it  was  the  affair  of  the  heirs  as  such  to  contest,  if  they 
wished,  the  probate  of  the  document, —  not  of  the  administrator.  The  hitter 
is  an  ofBcer  to  administer  the  estate  for  the  benefit  of  those  interested,  leav- 
ing interested  parties  to  settle  their  own  differences."  But  in  Scoii's  Estate, 
^  Watts  &  S.  98,  it  was  held  that  an  executor  is  entitled  to  a  credit  in  his 
account  of  administration  for  fees  paid  to  counsel  for  their  professional  ser- 
Tici  in  establishing  the  validity  of  the  will  and  of  the  bequests  therein  con- 
tained, when  the  legatees  entitled  to  the  estate  are  the  parties  in  interest. 

Effect  as  Res  Judicata  of  Annual  Settlements  of  ExECinx)R8  and 
Administrators:  See  Pkot  v.  Biddle's  Ex'r,  86  Am.  Dec.  134,  note  143, 
where  this  subject  is  discussed  at  length. 

Lai£Oe  Portion  of  Old  Kquitt  Jurisdiction  is  Vested  in  Prorate 
Courts,  under  the  Michigan  probate  system:  People  ▼.  Wayne  CircuU  Court, 
•83  Am.  Dec.  754. 

Executor  or  Administrator  Going  retond  Strict  Line  of  his  Dutt 
acts  on  his  own  responsibility:  See  Ettate  ^f  Kmgkt,  73  Aul  Deo.  531,  note 
^33,  where  other  cases  are  cc^ected. 

Power  of  Ezboutor  to  Compound  and  Srtlb  Debt:  See  BaOey  y. 
Dikoorih,  48  Am.  Dec  780,  note  782. 


Hawthorne  and  Wife  v.  Smith. 

[8  Nevada,  182.] 

Levt  of  Attachment  upon  Property  Possessinq  CHAiuoTERisTiGa  off 
Homestead  does  not  give  to  the  attaching  creditor  such  a  vested  in- 
terest in  the  property  as  to  deprive  the  claimant  of  the  right  to  claim  it 
as  a  homestead.  The  claimant  may  select  and  record  it  at  any  time  be- 
fore it  is  actually  levied  upon  under  execution. 

Answer  mat  be  Held  to  Aid  Complaint  which  distinctly  sets  out  most 
of  the  facts  necessary  to  entitle  the  plaintiif  to  the  relief  sought,  but 
omits  some  material  facts,  where  the  facts  so  omitted  are  clearly  stated 
and  admitted  in  the  answer. 

Appeal.    The  opinion  states  the  case. 
R,  M.  ClarkCy  for  the  appellants. 
George  A.  Nourse,  for  the  respondent. 

By  Court,  Beatty,  C.  J.  In  the  month  of  March,  1866, 
appellants  moved  into  a  house  which,  with  the  land  attached 
thereto,  is  now  the  subject  of  litigation.  In  September  of  the 
same  year  one  Robert  Woodburn  brought  suit  against  A.  W. 
Hawthorne,  and  at  the  time  of  bringing  suit  sued  out  a  writ  ol 
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attachment,  and  had  it  levied  on  this  house  and  grounds.  In 
December  of  the  same  year  judgment  was  rendered  in  favor 
of  plaintiff,  and  in  the  early  part  of  the  year  1867  execution 
was  issued,  and  the  property  previously  levied  on  under  the 
attachment  was  advertised  for  sale.  In  October,  1866  (after 
the  attachment  levied,  but  before  judgment),  the  appellants 
filed  a  declaration  of  homestead  on  the  property  now  in  dis- 
pute. When  the  sheriff  advertised  the  property  for  sale,  the 
appellants  filed  their  bill  praying  an  injunction  to  restrain 
the  sale,  and  claiming  that  the  property  was  exempt  under 
the  constitution  and  homestead  act.  The  district  judge  issued 
a  temporary  restraining  order,  and  required  the  defendant 
Smith,  who  is  sheriff  of  Ormsby  County,  to  show  cause  at  a 
certain  day  why  a  perpetual  injunction  should  not  be  granted. 
At  the  hearing  of  this  rule,  the  judge  refused  to  grant  an  in- 
junction, and  discharged  the  restraining  order.  Prom  this 
ruling  in  regard  to  an  injunction,  the  plaintiffs  appeal. 

It  is  admitted  by  respondent  that  the  property  claimed  i& 
in  every  respect  such  as  might  have  been  claimed  as  a  home- 
stead if  the  declaration  of  intention  to  so  claim  it  had  been 
filed  in  time.  The  question  to  be  determined  by  us  is,  whether 
the  levy  of  an  attachment  gave  the  attaching  creditor  such  a 
vested  interest  in  the  property  as  to  deprive  the  appellants  of 
the  right  to  claim  it  as  a  homestead.  The  thirtieth  section  of 
article  4  of  the  constitution  provides:  — 

"A  homestead,  as  provided  by  law,  shall  be  exempt  from 
forced  sale  under  any  process  of  law,  and  shall  not  be  alien- 
ated without  the  joint  consent  of  husband  and  wife,  wlien 
that  relation  exists;  but  no  property  shall  be  exempt  fron^ 
sale  for  taxes,  or  for  the  payment  of  obligations  contracted 
for  the  purchase  of  said  premises,  or  for  the  erection  of  im- 
provements thereon;  provided,  the  provisions  of  this  section 
shall  not  apply  to  any  process  of  law  obtained  by  virtue  of  a 
lien  given  by  the  consent  of  both  husband  and  wife;  and  laws 
shall  be  enacted  providing  for  the  recording  of  such  homestead 
within  the  county  in  which  the  same  shall  be  situated." 

At  the  first  session  of  the  legislature,  held  after  the  adoption 
of  the  constitution,  a  homestead  act  was  passed.  The  first 
and  second  sections  of  that  act,  which  are  the  only  ones 
throwing  any  light  on  this  subject,  are  as  follows: — 

**The  homestead,  consisting  of  a  quantity  of  land,  together 
with  the  dwelling-house  thereon,  and  its  appurtenances,  not 
exceeding  in  value  the  sum  of  five  thousand  dollars,  to  be 
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selected  by  the  husband  and  wife,  or  either  of  thein,  or  other 
head  of  a  family,  shall  not  be  subject  to  forced  sale  on  execu- 
tion, or  any  final  process  from  any  court,  for  any  debt  or  lia- 
bility contracted  or  incurred  after  November  13,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-one.  Said 
selection  shall  be  made  by  either  the  husband  and  wife,  or 
both  of  them,  or  other  head  of  a  family,  declaring  their  in- 
tention  in  writing  to  claim  the  same  as  a  homestead.  Said 
declaration  shall  state  that  they,  or  either  of  them,  are  mar- 
ried, or  if  not  married,  that  he  or  she  is  the  head  of  a  family; 
that  they,  or  either  of  them,  as  the  case  may  be,  are  at  the 
time  of  making  such  declaration  residing  with  their  family, 
or  with  the  persons  under  their  care  and  maintenance  on  the 
premises,  particularly  describing  said  premises,  and  that  it  is 
their  intention  to  use  and  claim  the  same  as  a  homestead; 
which  declaration  shall  be'  signed  by  the  party  making  the 
same,  and  acknowledged  and  recorded  as  conveyances  affect- 
ing real  estate  are  required  to  be  acknowledged  and  recorded; 
and  from  and  after  the  filing  for  record  of  said  declaration,  the 
husband  and  wife  shall  be  deemed  to  hold  said  homestead  a» 
joint  tenants." 

"  Such  exemption  shall  not  extend  to  any  mechanic's,  la- 
borer's, or  vendor's  lien,  lawfully  obtained;  but  no  mortgage 
or  alienation  of  any  kind,  made  for  the  purpose  of  securing  & 
loan  or  indebtedness  upon  the  homestead  property,  shall  be 
valid  for  any  purpose  whatsoever;  provided  that  a  mortgage 
or  alienation  to  secure  the  purchase-money,  or  pay  the  pur- 
chase-money, shall  be  valid  if  the  signature  of  the  wife  be 
obtained  to  the  same,  and  acknowledged  by  her  separately 
and  apart  from  her  husband;  nor  shall  said  homestead  prop- 
erty be  deemed  to  be  abandoned  without  a  declaration  thereof 
in  writing,  signed  and  acknowledged  by  both  the  husband  and 
wife,  or  other  head  of  a  family,  and  recorded  in  the  same 
office,  and  in  the  same  manner  as  the  declaration  of  claim  ta 
the  same  is  required  to  be  recorded;  and  the  acknowledgment 
of  the  wife  to  such  declaration  of  abandonment  shall  be  taken 
separately  and  apart  from  her  husband;  provided  that  if  the 
wife  be  not  a  resident  of  this  state,  her  signature  and  the  ac- 
knowledgment thereof  shall  not  be  necessary  to  the  validity  of 
any  mortgage  or  alienation  of  said  homestead  before  it  be- 
comes the  homestead  of  the  debtor." 

The  first  point  of  discussion  which  arises  in  this  case  is  slb 
to  what  interpretation  should  be  given  to  the  phrase  '^  a  home-^ 
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«tead  as  provided  by  law,"  which  is  found  in  the  first  line  of 
the  constitutional  provision.  The  appellants  contend  that 
*'  as  provided  by  law  "  merely  means  of  such  size  and  value  as 
the  law  may  prescribe;  that  as  there  was  already  a  territorial 
law  in  existence  which  exempted  a  homestead  to  the  value  of 
five  thousand  dollars,  no  legislation  was  necessary  to  carry  the 
<;onstitutional  provision  into  effect;  that  no  legislature  could 
impose  restrictions  or  terms  upon  which  the  exemption  from 
forced  sale  was  to  depend;  that  the  existence  of  a  homestead 
-depended  on  occupancy  and  use  of  a  house  and  premises  as 
a  permanent  residence;  that  when  the  existence  of  a  home- 
stead was  once  established,  it  became  sacred  under  the  consti- 
tution, and  the  legislature  could  make  no  law  subjecting  it  to 
forced  sale,  however  the  parties  occupying  it  might  fail  to 
comply  with  any  law  requiring  a  selection  and  recordation 
thereof;  that  the  only  control  the  legislature  has  on  this  sub- 
ject is  to  increase  or  diminish  the  extent  and  value  of  the 
homestead.  On  the  other  hand,  the  respondent  contends  that 
this  constitutional  provision  only  requires  the  legislature  to 
exempt  the  homestead  from  forced  sale,  and  in  effect  author- 
izes the  legislature  to  make  the  exemption  on  such  terms  and 
conditions  as  they  choos6  to  impose. 

It  is  difficult  to  determine  which  of  these  interpretations 
should  be  adopted.  In  this  case  it  is  perhaps  not  necessary 
to  determine  this  question.  Even  taking  the  respondent's  in- 
terpretation, it  is  evident  the  constitution  intended  that  at  all 
times  the  homestead  of  a  family  should  be  exempt  from  forced 
sale,  except  in  a  few  enumerated  cases.  It  is  equally  evident 
the  legislature  intended  to  carry  out  this  policy  of  exempting 
the  homestead.  If,  then,  it  is  the  policy  of  the  law  to  ex- 
-empt  the  homestead  of  insolvent  debtors  from  forced  sale,  cer- 
tainly we  should  not  hold  that  a  creditor  can  defeat  that  policy 
by  any  act  of  his,  unless  the  statute  clearly  gives  that  right, 
or  clearly  points  out  the  contingency  upon  the  happening  of 
which  the  debtor  should  lose  the  benefit  of  the  exemption. 
Here  the  property  was  clearly  a  homestead  in  fact.  If  it  lacked 
anything  of  being  such  a  homestead  as  the  law  exempts,  it  was 
only  the  execution  and  filing  for  record  of  a  declaration  by  the 
husband  and  wife,  or  either  of  them,  that  they  had  selected  it 
as  such.  Upon  the  filing  of  such  declaration,  the  statute  says 
it  shall  be  exempt.  It  is  hardly  claimed  by  respondent  that 
the  existence  of  debts,  or  the  actual  insolvency  of  appellants 
at  the  time  of  filing,  would  have  affected  their  right  to  select 
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the  homestead  and  claim  the  exemption.  If,  then,  the  prior 
insolyency  of  a  party  will  not  prevent  his  claiming  the  exemp- 
tion, we  see  no  reason  why  an  attachment  should.  The  law 
declares  property  thus  selected  shall  be  exempt  from  execution. 
It  makes  no  exceptions.  It  is  no  greater  hardship  to  exempt 
it  from  Ch  attaching  creditor  than  any  other  creditor.  The 
object  of  the  attachment  law  is  not  to  allow  the  creditor  to 
seize  property  which  is  exempt  from  execution,  but  to  secure 
that  which  is  liable  to  such  process.  As  the  law  is  totally 
silent  as  to  the  time  when  a  selection  shall  be  made  of  the 
homestead,  declares  no  penalty  for  failing  to  select,  makes  no 
reservation  in  favor  of  liens  acquired  before  selection,  but 
simply  says  that  when  selected  it  shall  be  exempt  from  forced 
sale,  we  are  forced  to  the  conclusion  that  after  the  selection 
is  made  and  filed  for  record,  no  levy  upon  or  sale  of  the  home- 
stead property  can  be  legally  made,  except  for  those  classes 
of  debts  mentioned  in  the  constitution. 

The  point  that  the  judge,  after  granting  the  restraining  order, 
directs  the  defendant  to  show  cause  why  a  perpetual  injunc- 
tion should  not  be  granted,  instead  of  making  an  order  to  show 
cause  why  an  injunction  should  not  be  granted,  is  rather  tech- 
nical. Undoubtedly  the  proper  practice  is:  1.  A  restraining 
order;  2.  On  hearing  defendant  at  chambers,  an  injunction; 
3.  A  perpetual  injunction  on  the  final  hearing.  But  a  mere 
mistake  in  the  wording  of  the  restraining  order  is  no  ground 
for  refusing  the  proper  relief  on  the  hearing. 

Respondent  contends  that  the  court  below  was  right  in  re- 
fusing the  injunction,  because  the  complaint  was  defective  in 
not  stating  that  the  plaintiffs  had  selected  the  property  in  con- 
troversy as  a  homestead,  and  caused  the  declaration  of  their 
selection  to  be  recorded  as  required  by  law.  In  this  respect 
the  complaint  is  undoubtedly  defective;  and  if  that  defect  had 
not  been  cured  by  the  answer,  we  would  have  been  compelled 
to  hold  that  the  court  below  was  correct  in  refusing  to  grant 
an  injunction  on  so  defective  a  complaint.  In  this  case  the 
plaintiffs  state  distinctly  all  the  facts  necessary  to  entitle  them 
to  the  relief  sought,  except  the  selection  and  recordation  of  the 
homestead  claim.  This  fact  they  fail  to  state.  Nor  do  they 
state  any  fact  from  which  the  court  could  infer  that  the  re- 
cordation of  a  claim  had  been  made  before  levy  of  execution. 

But  the  defendant  states  distinctly  the  date  when  the  plain- 
tiffs filed  their  declaration  of  homestead  for  recordation.  The 
question  then  is,  Does  this  statement  in  the  answer  cure  the 
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defect  in  the  complaint?  It  is  said  that  a  complainant  in  a 
bill  in  equity  must  make  out  a  case  by  his  own  bill,  or  he  is 
not  entitled  to  relief,  although  the  answer  may  set  out  enougb 
facts,  when  added  to  those  things  alleged  in  the  bill,  to  entitle 
the  complainant  to  relief. 

This  may  be  the  correct  general  rule,  but  still  the  rule  i» 
not  carried  out  in  all  its  strictness.  Both  English  and  Ameri* 
can  courts  have  frequently  allowed  the  answer  to  aid  the  bill^ 
so  as  to  grant  relief  that  they  could  not  have  granted  if  there 
had  been  no  answer  at  all. 

In  a  note  to  Daniell's  Chancery  Practice,  411,  the  editor 
uses  this  language:  '^  But  when  the  facts  stated  in  the  bill  are 
disproved,  or  are  defectively  stated,  relief  may  be  granted 
upon  the  facts  stated  in  the  answer." 

For  this  rule,  a  reference  is  made  to  two  Tennessee  and  two 
Kentucky  cases.  The  Kentucky  cases  seem  to  sustain  the 
text.  The  Tennessee  cases  we  have  not.  In  the  case  of 
Rogers  v.  Soutteuj  2  Keen,  598  (15  Eng.  Ch.),  the  court 
granted  relief  on  a  case  made  by  the  answer  quite  different 
from  the  one  made  in  the  bill.  We  conclude  that  courts  of 
equity,  under  the  old  practice,  would  sometimes  allow  the 
answer  to  aid  a  defective  bill.  The  seventy-first  section  of 
our  practice  act  provides  as  follows:  "Sec.  71.  The  court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  parties;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or  defect." 

It  is  impossible  to  suppose  the  defendant  could  have  been 
taken  by  surprise  by  the  court  acting  on  a  fact  so  distinctly 
stated  in  the  answer.  Nor,  under  the  very  liberal  direction  of 
our  statute,  do  we  think  that  there  would  have  been  any  im- 
propriety in  the  court  below  acting  on  the  facts  as  they  are 
made  to  appear  by  the  pleadings,  allowing  the  answer  to  come 
in  aid  of  the  complaint. 

The  judgment  of  the  court  below  must  be  reversed.  That 
court  will  grant  an  injunction  pending  this  action,  and  take 
such  further  steps  as  the  equity  of  the  case  may  require. 

Johnson,  J.,  having  been  counsel  in  the  court  below,  did  not 
participate  in  this  decision. 

A  petition  for  a  rehearing  was  filed,  which  was  answered  by  the  court  by 
Lewis,  J.  The  point  principaUy  relied  upon  by  the  petitioner's  eonnsel  was, 
that  the  conrt  erred  in  holding  that  the  allegations  of  the  defendant's  answer 
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cued  the  defect  in  the  complaint.  The  learned  judge  reviewed  the  follow- 
ing cases  cited  by  the  petitioner:  Jcane$  v.  McKemon,  6  Johns.  543;  Crockett 
r,  Lee,  7  Whart.  622;  Jackacm  v.  AehiUm,  11  Pet.  229;  but  held  that  not  one 
of  them  sustained  the  respondent's  position.    The  rehearing  was  denied. 

Attachment  Levizd  on  Hohestead.  Effect  of:  See  note  to  Blue  v.  Blue, 
87  Am.  Dec.  279,  where  this  subject  is  discussed. 

The  principal  case  is  cited  in  Lacltman  v.  Walker,  15  Nev.  425,  to  the 
point  that,  under  the  Nevada  statute,  parties  claiming  the  benefit  of  the 
homestead  law  must  file  a  written  declaration  claiming  the  premises  as  a 
homestead.    It  is  also  distinguished  in  Cldld  v.  Singleton,  15  Id.  462. 


Bbyant  v.  Caeson   Eiver  Lumbering  Company. 

[8  Nevada,  813.] 

DianNcr  Statement  on  Appeal  is  not  Necessabt  where  the  record  con- 
tains a  statement  used  on  a  motion  for  a  new  trial,  which  purports  to 
contain  all  the  material  evidence  adduced  upon  the  trial,  and  an  assign- 
ment of  the  errors  complained  of  by  the  appellant,  when  the  appeal  is 
taken  both  from  the  judgment  and  the  order  refusing  a  new  trial. 

YiBDicr  will  not  be  Set  aside  Merely  because  It  is  aoainst  Weight 
OF  Evidence. 

Mobtgaoe  of  Personal  Pbopertt  Passes  Whole  Legal  Title  to  Mort- 
gagee, subject  to  be  revested  in  the  mortgagor  upon  the  performance  of 
the  condition  of  the  mortgage.  And  after  breach  of  condition,  the  mort- 
gagee has  the  right,  after  due  notice,  to  sell  the  property,  either  at  pub- 
lic or  private  sale. 

PUBOHASER  from  MoBTGAGBB  OF  PKRSONALTT  AFTER  DUE  NOTICS  ACQTTIRES 

iNDsn&ASiBLE  Tttle  to  the  property,  and  the  mortgagor  has  no  right 
to  redeem  from  such  purchaser.  The  fact  that  the  purchaser  knows  that 
his  vendor  is  only  a  mortgagee  does  not  a£fect  the  title  acquired  by  him. 

MOBTOAGBB  OF  PERSONAL  PROPERTT  MAT  SeLL  WITHOUT  AOTION,  notwith- 
standing the  provisions  of  section  246  of  the  Nevada  practice  act. 

MooBiOAOB  OF  Personal  Property  without  Dkltvert  is  valid  as  between 
the  parties  thereto. 

Appeal.    The  opinion  states  the  case. 

R.  M.  Clarkey  for  the  appellant. 

John  Cradlebaugh  and  W,  Patterson^  for  the  respondent. 


By  Court,  Lewis,  J.  It  is  claimed  on  behalf  of  respondent 
in  this  case  that  in  the  absence  of  a  statement  on  appeal  this 
court  cannot  extend  its  inquiries  beyond  the  judgment  roll, 
and  as  no  error  is  apparent  from  that,  the  judgment  must  be 
affirmed.  The  record,  however,  contains  the  statement  used 
u  on  the  motion  for  new  trial,  which  purports  to  contain  all  the 

material  evidence  adduced  upon  the  trial,  together  with  an 
assignment  of  the  errors  complained  of  by  appellant;   and 
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the  appeal  is  taken  both  from  the  judgment  and  the  order 
refusing  a  new  trial.  In  such  cases,  it  has  been  the  uniform 
practice  of  this  court  to  treat  the  statement  on  motion  for  a 
new  trial  as  a  statement  on  appeal.  When  such  statement 
contains  everything  which  the  appellant  wishes  to  bring  to 
the  attention  of  the  appellate  court,  there  would  seem  to  be 
no  necessity  for  a  distinct  statement  on  appeal.  The  rule 
which  has  been  observed  by  this  court  in  this  respect  is  recom- 
mended by  considerations  of  convenience,  and  we  see  no  reason 
why  it  should  not  be  followed  in  this  case. 

We  readily  agree  with  counsel  that  the  verdict  and  judg- 
ment should  not  be  set  aside  simply  because  the  weight  of 
evidence  may  be  against  them,  because  it  is  presumed  that 
the  jurors,  who  see  the  witnesses  and  the  manner  in  which 
they  testify,  are  the  betetr  judges  of  the  weight  to  be  given 
to  their  testimony.  Hence,  when  they  have  rendered  their 
verdict,  it  is  entitled  to  great  weight  and  consideration  in  an 
appellate  tribunal,  for  as  Coke  says:  "Veredictum  quasi  dic- 
tum veritatus  ut  judicium  est  quasi  juris  dictum." 

We  will  not  therefore  set  aside  a  verdict  when  there  is  no 
objection  to  it  except  that  it  is  against  the  weight  of  evidence, 
This  brings  us  to  a  consideration  of  the  merits  of  the  case 
as  presented  by  testimony  which,  in  our  judgment,  stands 
uncontradicted. 

It  is  established  beyond  all  questions  that  Drew,  the  mort- 
gagee of  the  lumber,  sold  the  mortgaged  property  to  the  de- 
fendant, and  received  a  valuable  consideration  therefor.  Drew, 
in  his  testimony,  says:  *'  I  sold  to  Russell  and  Crow,  and  un- 
derstood at  the  time  that  I  had  the  right  to  sell." 

A  Mr.  Crow,  on  the  part  of  the  defendant,  testified:  "  Bryant 
told  me  toT>uy  of  Drew;  said  he  was  willing  for  Drew  to  sell, 
and  for  me  to  buy  of  him.  I  then  (for  the  defendant)  bought 
the  timber  and  logs  from  Drew."  The  receipt  delivered  by 
Drew  to  the  defendant,  acknowledging  the  payment  of  a  por- 
tion of  the  consideration  money,  also  shows  a  sale,  and  states 
the  consideration  to  be  thirteen  dollars  per  thousand  feet. 

A.  M.  and  C.  P.  Crow  both  testify  that  Bryant  stated  in 
their  presence  that  Drew  was  authorized  to  sell  the  timber. 
True,  Bryant  denies  having  made  any  such  statement,  but 
there  is  nothing  in  the  testimony  to  show  that  Drew  did  not 
sell  the  property  to  the  defendant,  or  to  support  the  assump* 
tion  of  counsel  for  respondent,  that  Drew  simply  made  an 
assignment  of  his  mortgage;  and  the  record  discloses  a  fact 
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rather  inconsistent  with  this  theory  of  the  transaction, — that 
is,  the  notes  secured  by  the  mortgage  to  Drew  were  all  sur- 
rendered to  Bryant,  the  maker,  upon  the  sale  to  the  defendant, 
both  the  plaintiff  and  Drew  thereby  treating  them  as  paid  and 
canceled.  Had  it  been  the  intention  simply  to  assign  the 
mortgage,  the  notes  which  evidence  the  debt,  it  would  seem, 
would  have  been  transferred  to  the  assignee. 

Upon  the  re-examination  of  Drew  he  says:  "I  sold  my 
papers.  What  I  had  I  transferred.  I  cannot  say  whether 
Bryant  did  or  did  not  tell  me  to  sell  the  timber."  What  he 
meant  to  say  evidently  was,  that  he  simply  sold  whatever 
right  or  title  he  had  in  the  mortgaged  property  to  the  defend- 
ant. Giving  such  interpretation  to  what  he  said  upon  his 
re-examination,  and  there  is  no  inconsistency  between  it  and 
what  he  stated  upon  his  examination  in  chief,  because,  as 
we  shall  show,  he  had  the  absolute  title,  and  had  a  right  to 
sell  it. 

There  is  nothing,  therefore,  in  the  transcript  to  support  the 
position  that  Drew  simply  assigned  the  mortgage  to  the  de* 
fendant,  whilst,  on  the  other  hand,  it  is  proven  beyond  all 
question  that  the  mortgagee  sold  the  property  absolutely. 
As  the  testimony  clearly  warrants  it,  the  sale  will  be  treated 
as  an  established  fact  in  the  case.  Then  follow  the  inquiries 
whether  the  mortgagee  had  the  authority  to  sell  the  property, 
and  if  bo,  what  interest  the  purchaser  acquired  by  such  sale. 
The  uniform  language  of  the  authorities  is,  that  a  mortgage 
of  personal  property  passes  the  whole  legal  title  to  the  mort- 
gagee, subject,  however,  to  be  revested  in  the  mortgagor  upon 
the  performance  of  the  condition  of  the  mortgage,  and  pos- 
sibly by  redemption  after  breach  of  it:  Brown  v.  Bement^  8 
Johns.  96;  2  Billiard  on  Mortgages,  518;  Ackley  v.  Finchj  7 
Cow.  290;  Dewey  v.  Bowman^  8  Cal.  145;  Taniidhill  v.  TuiiU^ 
3  Mich.  104  [61  Am.* Dec.  480].  After  breach  of  condition  or 
failure  on  the  part  of  the  mortgagor  to  perform  his  contract, 
the  same  authorities  hold  that  the  title  becomes  absolute  in 
the  mortgagee  to  the  extent  that  he  may  upon  due  notice  to  the 
mortgagor  sell  or  otherwise  dispose  of  the  mortgaged  property 
to  satisfy  his  debt.  If  by  a  fair  sale  of  the  entire  property 
only  enough  be  realized  to  discharge  the  demand,  the  mortga- 
gor has  no  remedy:  Brown  v.  Bement^  8  Johns.  96.  Indeed, 
the  entire  current  of  authorities  supports  the  proposition  that 
the  mortgagee  may  sell  either  at  public  or  private  sale;  and  to 
that  extent  at  least  he  is  treated  as  the  absolute  owner  of  the 
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mortgaged  property.  Charter  v.  StevenSy  3  Denio,  33  [45  Am. 
Dec.  444],  relied  on  by  counsel  for  respondent,  does  not  main- 
tain a  different  doctrine,  nor  does  it  in  any  wise  conflict  with 
the  general  rule  of  law  as  we  have  stated  it.  It  was  simply 
held  in  that  case  that  trover  might  be  maintained  against  the 
mortgagee  for  the  sale  or  conversion  of  a  portion  of  the  mort- 
gaf  ^(^  property  after  the  debt  had  been  paid.  The  court  held 
that  what  had  been  done  before  the  sale  of  the  horse,  for  the 
conversion  of  which  the  action  was  brought,  was  equivalent 
to  the  payment  of  the  mortgagee's  claim,  and  therefore  that 
he  had  no  further  claim  upon  the  mortgaged  property. 

"  The  mortgage,"  said  Beardsley,  J.,  "  provides  that  on  fail- 
ure to  pay  at  the  time  specified  the  mortgagee  might  take  pos- 
session of  the  said  property  and  sell  the  same  at  public  auc* 
tion,  after  giving  six  days'  notice  of  the  sale,  and  satisfy  said 
above-mentioned  sum  of  money,  and  the  interest  of  the  same, 
and  costs  of  selling  the  same."  '^  Default  in  payment,"  says 
the  judge,  '^  had  been  made,  and  the  mortgagee  proceeded  to 
sell  under  the  authority  contained  in  the  clause  of  the  mort- 
gage. And  before  he  sold  the  horse,  which  alone  is  now  in 
question,  enough  money  had  been  raised  to  satisfy  the  amount 
due  and  unpaid,  with  interest  and  expenses.  The  end  and 
object  of  the  mortgage  had  been  thus  fully  attained,  and  the 
mortgagee  had  no  longer  any  right  to  the  property  which  re- 
mained unsold,  or  to  sell  it  under  the  mortgage."  The  court, 
upon  these  facts,  very  justly  held  that  the  plaintiff  could  re- 
cover in  trover  the  value  of  the  horse  converted  after  the  debt 
had  been  discharged.  But  clearly,  no  such  action  can  be 
maintained,  except  where  property  is  sold  or  converted  after 
the  debt  is  extinguished.  But  conceding  that  the  case  sup- 
ports the  proposition  of  counsel,  still  it  does  not  by  any  means 
follow  that  such  an  action  could  be  supported  against  the  ven- 
dee from  the  mortgagee,  which  is  the  case  at  bar.  Counsel 
will  also  find  upon  a  careful  examination  of  the  case  of  Clark 
V.  Rideoutj  39  N.  H.  238,  that  it  has  no  bearing  whatever  upon 
this  point.  The  defendant  in  that  case  claimed  no  right  as 
mortgagee  of  the  property,  but  on  the  contrary,  distinctly  repu- 
diated it,  and  the  court  treated  the  case  as  if  no  mortgage 
existed.  We  find  nothing  in  it  to  justify  the  construction 
placed  upon  it  by  counsel.  Indeed,  the  law  authorizing  the 
mortgagee  to  sell  is,  in  our  opinion,  so  thoroughly  settled  that 
it  cannot  now  admit  of  a  question.  Such  being  the  right  of 
the  mortgagee,  it  follows  as  a  necessary  consequence  that  the 
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f)urcha8er  from  him  obtains  an  absolute  legal  title  as  com- 
plete, perfect,  and  indefeasible  as  can  exist  or  be  acquired 
by  purchase;  and  a  sale,  upon  due  notice  to  the  mortgagor, 
whether  at  public  or  private  sale,  forecloses  all  equity  of  re- 
demption as  completely  as  a  decree  of  court. 

For  a  reasonable  time  after  breach  of  the  condition  of  the 
mortgage,  and  whilst  the  property  remains  in  the  possession 
of  the  mortgagee,  the  courts  of  equity  have  uniformly,  upon  a 
proper  application,  allowed  a  redemption  by  th«  mortgagor; 
but  after  sale  made  upon  due  notice  no  such  right  exists,  for 
the  purchaser  acquires  the  absolute  title.  That  defendant  had 
notice  of  the  fact  that  Drew  was  in  possession  of  the  property 
xis  mortgagee,'  is  a  matter  of  no  consequence  whatever;  because, 
as  we  have  shown.  Drew  as  a  mortgagee  had  a  right  to  sell, 
and  notwithstanding  the  defendant  had  notice  of  the  mortgage, 
it  acquired  an  absolute  title,  if  the  sale  was  bona  fide. 

But  it  is  claimed  by  counsel  that  section  246  of  the  practice 
act  prescribes  the  only  means  by  which  the  mortgagor's  rights 
may  be  foreclosed.  We  think  otherwise.  That  section  simply 
declares  that  there  shall  be  but  one  action  for  the  recovery  of 
a  debt,  or  enforcement  of  a  right  secured  by  a  mortgage,  which 
chall  be  for  an  enforcement  of  the  lien  or  mortgage,  in  accord- 
ance with  the  provisions  of  the  statute.  It  does  not,  however, 
deprive  the  mortgagee  of  personal  property  ol  right  to  sell 
without  action,  and  so  it  has  been  direcily  held  ia  California 
upon  a  statute  identical  with  ours:  Wilson  v.  Brannan,  27  Cal. 
268.  What  might  be  the  effect  of  a  sale  made  by  i)i?i  iiort- 
gagee  without  notice,  and  whether  notice  be  necessary  oi'  not, 
are  questions  which  need  not  be  discussed,  as  there  was  fn  ihib 
-case  not  only  notice  but  a  clear  waiver  of  all  informaliti^t'  u 
the  sale.  There  is  much  testimony  in  the  record  showing  thiV 
Bryant  had  notice  of  Drew's  intention  to  sell  to  the  defend- 
ant, and  indeed,  that  he  authorized  such  sale. 

But  if  it  be  claimed  that  previous  notice  is  not  clearlj 
proven,  Bryant's  acquiescence  in  the  sale  is  irrefragably  es- 
tablished. The  plaintiff  himself  admits  that  he  endeavored 
to  obtain  a  portion  of  the  purchase-money  from  the  defendant, 
«aying  that  he  was  to  have  what  remained  after  Drew  wai 
paid.  He  took  back  and  canceled  his  notes  which  were  held 
by  Drew,  and  which  were  secured  by  mortgage.  And  after 
the  sale  was  made  he  charged  the  defendant  and  obtained  his 
|)«ay  for  assisting  in  taking  the  property  in  question  out  of  the 
river,  refusing  to  let  the  defendant  haul  it  away  until  he  was 
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80  paid.  Many  such  facts  appear  in  the  record,  which  leave- 
no  douht  whatever  of  the  full  ratification  of  the  sale  by  the 
plaintiff.  Even  conceding  the  necessity  for  notice,  such  rati- 
fication amounted  to  a  waiver  of  all  rights  which  the  infor- 
mality in  the  sale  might  have  given  him.  Thus  the  case  is 
left  in  precisely  the  same  position  as  if  due  notice  had  been 
given  by  the  mortgagee  before  the  sale. 

That  the  mortgage  in  question  was  void  because  there  was 
nq  delivery  of  property  to  the  mortgagee,  is  a  position  utterly 
untenable.  The  effect  of  a  failure  to  transfer  the  possession 
of  personal  property  to  the  mortgagee  is  simply  to  make  the 
mortgage  void  as  against  third  parties.  So  far  as  the  parties 
to  the  instrument  are  concerned,  it  is  perfectly  good  without  a 
delivery.  None  of  them  can  take  advantage  of  that  fact  for 
the  purpose  of  defeating  the  mortgage.  The  law  requiring  a 
delivery  of  possession  of  the  mortgaged  property  to  the  mort- 
gagor was  adopted  solely  for  the  protection  of  third  parties 
purchasing  or  acquiring  rights  from  the  person  in  possession. 
They  alone  have  the  right  to  take  advantage  of  a  failure  to 
comply  with  this  requirement  of  the  law.  Surely  the  mort- 
gagor cannot  defeat  the  mortgage  upon  any  such  ground. 

We  conclude,  therefore,  that  the  mortgagee  sold  the  property 
to  the  defendant;  that  he  had  the  right  so  to  sell;  and  that 
the  defendant  acquired  an  absolute  title  to  the  property  by 
means  of  it. 

Judgment  reversed,  and  new  trial  awarded. 

Johnson,  J.,  concurring.  I  concur  with  Chief  Justice  Beatty 
and  Mr.  Justice  Lewis,  as  to  the  conclusions  they  attain  in 
respect  to  the  first  point  discussed  in  their  opinion.  I  also 
concur  in  the  construction  they  place  on  section  246  of  the 
practice  act,  and  hold,  with  them,  "that  the  mortgagee  of 
personal  property  is  not  limited  to  the  remedy  of  judicial  fore- 
closure for  the  purpose  of  subjecting  the  property  to  a  sale  for 
the  satisfaction  of  the  debt  due."  I  also  concur  in  the  rea» 
fioning  and  in  the  conclusion  respecting  the  last  point  dis- 
cussed in  their  opinion,  concerning  the  delivery  of  personal 
property  mortgaged."  In  relation  to  the  other  points  (excepting 
the  one  hereafter  mentioned),  as  I  do  not  deem  them  essential 
in  determining  this  appeal,  I  express  no  opinion.  I  concur  in 
the  judgment  on  the  one  ground  that  the  statement  on  motioiv 
for  a  new  trial  in  the  lower  court  establishes  beyond  a  question 
that  the  plaintiff,  Bryant,  ratified  the  acts  of  Drew  in  the 
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matter  of  the  sale  of  the  mortgaged  property  to  the  defendant; 
and  he  is  thereby  concluded  from  questioning  the  regular- 
ity of  the  sale,  so  far  as  it  can  be  affected  by  any  matter  in 
issue  in  this  case. 


MORIXSAGK    OF    CHATTSIi    FaSSES   TfTLB   COlTDrriONALLT   TO   MORTGAGEE:: 

See  Laeey  ▼.  Oiboney,  88  Am.  Deo.  145,  note  148,  where  other  oaaes  are  col> 
lected. 

Whsrb  Evidencs  is  CoNfLicrriNG,  New  Trial  will  kot  be  Granted  on. 
the  groand  that  the  verdict  is  against  the  evidence:  WUcooDBon  v.  Burton,  87 
Am.  Dec.  66,  note  74,  where  other  oases  are  collected. 

No  Statement  on  Appeal  need  be  Made  after  the  entry  of  the  order 
granting  or  refusing  a  new  trial,  because  the  statement  used  on  the  hearing 
of  the  motion  for  a  new  trial  in  the  court  below  will  be  sufficient  in  the  ap> 
pellate  court:   Walden  v.  Murdodt,  83  Am.  Dec  135. 

Chattel  Mortgage  when  Valid  without  Dblivebt  or  Probertt 
Mortgaged:  See  Odden  v.  Cockritt,  81  Am.  Dea  610,  note  620,  where  other 
cases  are  collected* 


Chollab-Potosi  Mining  Company  v.  Kennedy. 

\Z  Nevada,  861.] 

NoN-RSSiDBNGB  OP  Partt  CLAIMING  Real  Ebtatb  docs  not  affect  or 
qualify  the  provisions  of  section  6  of  the  Nevada  statute  of  limitations. 

WoRDB  "Road"  and  "Wat"  are  not  Stnontmous.  A  road  is  any 
piece  of  land  used  or  appropriated  for  travel,  and  is  a  very  different 
thing  from  a  mere  right  of  way. 

Five  Years'  Uninterrupted  Enjotment  of  Right  of  Wat  over  publio 
land  appropriated  for  a  road  establishes  a  prescriptive  right  to  continue- 
to  enjoy  the  same. 

Pabtt  ABsmoNG  AND  EzEROisiNG  RiGHT  OF  Wat  Ofenlt,  notoriously, 
and  continuously,  without  asking  the  consent  of  the  owner  of  the  land, 
and  without  manifesting  in  any  way  that  he  is  exercising  the  right  as  a. 
favor  or  license  given  him  by  the  owner  of  the  soil,  must  be  considered 
as  holding  adversely. 

Party  Relying  upon  Right  of  Wat  bt  Prescription  need  not  im 
Pleading  Aver  that  he  enjoys  the  right  of  way  by  prescription.  It  i» 
sufficient  for  him  to  aver  that  he  has  enjoyed  the  right  of  way  for  a  pe- 
riod  long  enough  to  have  established  his  right. 

Appeal.    The  opinion  states  the  case. 
C  /.  Hillyerf  for  the  appellant. 
Meaici  and  Seely^  for  the  respondents. 

By  Court,  Beatty,  G.  J.  In  the  year  1860  certain  partie» 
took  steps  to  appropriate  and  take  up  for  private  use  a  portion 
of  public  land  in  or  near  Virginia  City. 

Subsequently,  in  April  and  May  of  1861,  the  Potosi  Com* 
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pany,  a  mining  association,  laid  out  and  built  a  road  through 
the  same  land.  Since  then  the  Potosi  Company  has  been 
consolidated  with  the  ChoUar  Company,  and  the  two  are  now 
incorporated  as  the  Chollar-Potosi  Company. 

The  Potosi  Company  and  the  Chollar-Potosi  Company  have 
continued  since  May,  1861,  to  use  and  enjoy  that  road,  and 
have  suffered  all  persons  having  business  or  pleasure  leading 
them  to  the  Potosi  works  to  use  the  same  freely,  as  if  it  were 
XI  public  road.  In  May,  1867,  the  defendants  built  a  fence 
across  the  Potosi  road,  thereby  obstructing  travel  on  the  same. 
The  plaintiff,  which  has  succeeded  to  the  Potosi  Company's 
rights,  then  filed  its  bill  to  enjoin  the  defendants  from  obstruct- 
ing this  road. 

The  defendants,  in  answer  to  this  bill  filed,  set  up  the  fact 
of  the  location  in  I860,  and  claim  that  as  the  successors  in 
interest  of  those  who  located  this  tract  of  land  they  have  ex- 
clusive right  of  possession,  and  consequently  the  right  to  ob- 
struct the  road. 

Whether  the  defendants  are  entitled  to  the  possession  of  the 
land  they  or  their  predecessors  attempted  to  appropriate  in 
1860,  it  is  unnecessary  to  inquire  under  our  view  of  the  case. 
The  plaintiff  claims  an  absolute  right  to  the  road,  asserts  con- 
tinuous and  uninterrupted  possession  of  the  same  for  more 
than  five  years  previous  to  the  obstruction  of  the  road  by  de- 
fendants, and  relies  on  the  statute  of  limitations  as  securing 
its  rights.  The  plaintiff  also  claims  a  right  of  way  by  pre- 
scription. 

The  defendants  (respondents  in  this  court)  claim  that  the 
xippellant  is  not  entitled  to  protection  under  the  statute  of 
limitations,  for  two  reasons:  First,  because  the  appellant 
(plaintiff  in  the  court  below)  is  a  foreign  corporation,  and  is 
therefore  not  protected  by  the  statute;  second,  because  the 
road  is  not  land,  but  a  mere  incorporeal  hereditament,  and 
therefore  is  not  included  within  the  terms  of  our  statute  in 
regard  to  entries  on  land;  lastly,  it  is  contended  by  respond- 
<'nts  that  the  appellant  cannot  claim  any  rights  by  prescrip- 
tion, because  none  such  have  been  pleaded. 

We  will  examine  these  three  propositions  aeriatim.  And 
^rst  as  to  the  point,  how  is  this  question  of  limitations  affected 
by  the  fact  of  plaintiff's  being  a  foreign  corporation,  or  a  cor- 
poration created  in  a  neighboring  state? 

The  fifth  section  of  our  statute  of  limitations  reads  as  fol 
lows:  — 
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"  No  cause  of  action  or  defense  to  an  action  founded  upon 
the  title  to  real  property,  or  to  rents  or  to  services  out  of  the 
same,  shall  be  effectual,  unless  it  appear  that  the  person  prose- 
cuting the  action  or  making  the  defense,  or  under  whose  title 
the  action  is  prosecuted  or  the  defense  is  made,  or  the  ances 
tor,  predecessor,  or  grantor  of  such  person,  was  seised  or  pos- 
sessed of  the  premises  in  question  within  five  years  before  the 
commencement  of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  is  made." 

Then  follow  several  sections  in  regard  to  the  effect  of  forci- 
ble entry,  defining  what  shall  be  adverse  possession,  etc. 

Sections  14  and  15  read  as  follows: — 

*'  Sec.  14.  If  a  person  entitled  to  commence  any  action  for 
the  recovery  of  real  property,  or  to  make  an  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  services, 
out  of  the  same  be,  at  the  time  such  title  shall  first  descend 
or  accrue,  either,-^ —  1.  Within  the  age  of  twenty-one  years;  or 
2.  Insane;  or  3.  Imprisoned  on  a  criminal  charge,  or  in  exe- 
cution upon  conviction  of  a  criminal  offense  for  a  term  less 
than  life;  or  4.  A  married  woman. 

'^  Sec.  15.  The  time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  portion  of  the  time  in  this  act 
limited  for  the  commencement  of  such  action,  or  the  making 
of  such  entry  or  defense,  but  such  action  may  be  commenced 
or  entry  or  defense  made  within  the  period  of  five  years  after 
such  disability;  but  such  action  shall  not  be  commenced  or 
entry  or  defense  made  after  that  period." 

Section  16  et  seq.  to  section  21  prescribe  limitations  for 
personal  actions.    Sections  21  and  22  read  as  follows: — 

^'Sec.  21.  If,  when  the  cause  of  action  shall  accrue  against  a 
person  he  is  out  of  the  territory,  the  action  may  be  commenced 
within  the  term  herein  limited  after  his  return  to  the  territory; 
and  if,  after  the  cause  of  action  shall  have  accrued  he  depart 
the  territory,  the  time  of  his  absence  shall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action. 

"Sec.  22.  If  a  person  entitled  to  bring  an  action  other  than 
for  the  recovery  of  real  property,  except  for  a  penalty  or  forfeit- 
ure, or  against  a  sheriff  or  other  officer  for  an  escape,  be  at  the 
time  the  cause  of  action  accrued,  either, — 1.  Within  the  age  of 
twenty-one  years;  or  2.  Insane;  or  3.  Imprisoned  on  a  crim- 
inal charge,  or  in  execution  under  the  sentence  of  a  criminal 
court,  for  a  term  less  than  his  natural  life;  or  4.  A  married 
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woman, — the  time  of  such  disability  shall  not  be  a  part  of  the 
time  limited  for  the  commencement  of  the  action." 

Respondent  contends  that  a  foreign  corporation  being  in 
contemplation  of  law  always  absent  from  the  state,  the  twenty- 
first  section  prevents  the  statute  from  ever  running  in  its  favor. 
Several  cases  are  referred  to  on  this  point,  some  of  which  do 
clearly  hold  that  in  personal  actions  under  a  statute  similar 
to  ours,  it  never  runs  in  favor  of  a  foreign  corporation.  There 
is  also  one  case  cited  from  the  10th  Indiana  Reports,  where 
the  action  was  for  the  recovery  of  land,  where  the  court  had 
held  that  the  absence  of  the  defendant  would  excuse  the  bring- 
ing of  an  action  within  the  time  limited  by  statute.  This 
latter  case  we  will  notice  presently.  With  regard  to  the  ques- 
tion which  seems  to  be  mooted,  whether  in  a  personal  action 
the  fact  that  the  defendants  being  a  foreign  corporation  is  to 
have  the  same  effect  in  suspending  the  running  of  the  statute 
as  the  absence  from  the  state  of  a  natural  person,  we  do  not 
think  need  be  determined  in  this  case. 

The  twenty-first  section,  we  are  satisfied,  in  no  manner 
qualifies  the  provisions  of  the  fifth  section.  It  simply  provides 
that  where  a  cause  of  action  accrues  against  a  person  out  of 
the  territory  (now  state),  or  such  person  departs  from  the 
territory,  the  statute  shall  not  run  during  the  absence  of  the 
defendant. 

But  section  5  imposes  a  general  inability  to  sue  or  defend 
upon  any  right  claimed  in  real  estate,  unless  the  party  suing 
or  defending  shall  have  been  in  possession  of  the  real  estate 
within  five  years  last  past.  The  limitation  being  here  in 
respect  to  the  possession  of  the  land,  we  do  not  see  how  the 
provisions  of  section  21  could  qualify  this  section  5,  unless  the 
land  should  have  absented  itself  from  the  state.  This,  we 
believe,  is  not  claimed. 

But  it  is  said  by  respondent  that  whatever  may  be  the  lan- 
guage of  section  5,  the  spirit  and  intent  is  to  impose  a  limita- 
tion of  five  years  to  the  bringing  of  real  actions,  and  this  section 
21  must,  if  liberally  and  beneficially  interpreted,  excuse  a 
party  from  bringing  his  action,  as  well  for  realty  as  for  per- 
sonal property  or  damages,  where  the  person  in  adverse  inter- 
est is  absent  from  the  state  when  a  cause  of  action  arises. 

An  examination  of  the  whole  act  will,  we  think,  clearly 
show  that  such  was  not  the  intention  of  the  legislature.  And 
we  think  the  distinction  in  the  two  classes  of  cases  was  emi- 
nently  wise  and  proper.    Section  5  prescribes  the  limitation 
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to  real  actions  in  general  terms.  Sections  14  and  15  make 
the  exceptions  to  the  operation  of  the  general  rule,  and  we 
1  hink  it  was  evident  that  these  ar^ntended  to  constitute  the 
•only  exceptions  to  the  general  rule.  If  it  had  been  intended 
to  make  otlier  exceptions  to  the  running  of  the  statute  in  real 
^actions,  they  would  most  likely  have  been  either  incorporated 
in  sections  14  and  15,  or  added  in  a  separate  section  in  im- 
mediate connection  with  them.  But  after  section  15  comes 
the  limitation  in  personal  actions  in  section  16;  and  then  in 
sections  21  and  22  come  the  exceptions  to  the  limitations  im- 
posed in  section  16.  Neither  the  language  nor  the  context 
seem  to  connect  sections  21  or  22  with  section  5.  Indeed, 
section  22  is  expressly  limited  to  actions  other  than  for  real 
property,  and  section  21  is  not  by  its  terms  applicable  to  the 
limitations  imposed  in  section  5.  Here  was  a  party  who  had 
been  five  years  in  the  uninterrupted  possession  of  a  piece  of 
land,  using  it  as  a  road.  This  showed  a  prima  facie  right  to 
continue  to  use  such  land  as  a  road.  Respondents  enter  upon 
nnd  build  a  fence  across  it.  They  are  sued,  and  in  answer  to 
the  prima  faxAe  case  made  out  by  the  plaintiff,  say:  "We  had 
A  right  to  enter,  because  we  took  up  and  appropriated  this 
land  through  which  the  road  runs  some  seven  years  since." 
But  they  fail  to  show  that  they  had  been  in  possession  of  this 
land  within  five  years.  This  defense,  then,  wants  one  element 
of  being  a  good  one,  for  the  law  says:  "No  ...  .  defense  to 
an  action  founded  upon  the  title  to  real  property  ....  shall 
be  effectual  unless  it  appear  that  the  person  ....  making 
the  defense  ....  was  seised  or  possessed  of  the  premises  in 
question  within  five  years  before  the  commencement  of  the  act 
in  respect  to  which  such  ....  defense  made." 

Respondent,  however,  insists  that  this  view  of  the  case  is  in 
direct  conflict  with  the  decision  of  the  supreme  court  of  the 
state  of  Indiana,  in  the  case  of  Lagow  v.  Neilson.-  Without 
expressing  any  opinion  as  to  the  correctness  of  the  decision 
of  the  Indiana  court,  we  think  it  can  be  safely  aflfirmed  that 
it  can  afford  but  little  aid  in  interpreting  our  statute.  In 
that  case,  the  defendant  Neilson,  for  his  third  plea,  says: 
**  That  the  cause  of  action  did  not  accrue  to  the  plaintiff  within 
twenty  years  next  before  this  action  was  brought."  The  court, 
in  speaking  of  the  third  plea,  or  "  third  paragraph  of  the  an- 
swer," as  they  call  it,  use  this  language:  — 

"  The  reply  to  the  third  paragraph  of  the  answer  is  as  foL 
lows:  *  Plaintiffs  say  that  for  twenty  years  next  before  the 
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commencement  of  this  action,  Neilson,  the  defendant,  was  a 
non-resident  of  this  state.!^  To  this  reply,  the  court  sustained 
a  demurrer.  And  the  question  to  settle  is,  Does  the  reply 
avoid  the  defense  of  the  statute  of  limitations? 

'*  *  Section  216  of  that  statute  declares  that  the  time  during 
which  the  defendant  is  a  non-resident  of  the  state,  or  absent 
on  public  business,  shall  not  be  computed  in  any  of  the 
periods  of  limitation.  But  when  the  cause  has  been  fully 
barred  by  the  laws  of  the  place  where  the  defendant  has  re- 
sided, such  bar  shall  be  the  same  defense  here  as  though  it 
had  arisen  within  this  state':  2  R.  S.  77. 

'^  It  is  insisted  that  this  section  was  intended  to  apply  to 
personal  actions,  and  not  to  those  instituted  for  the  recovery 
of  real  property.  We  are  not  inclined  to  adopt  that  construc- 
tion. As  contended,  the  concluding  branch  of  the  section 
should  not  be  so  construed  as  to  allow  the  law  of  limitation 
of  a  sister  state  to  be  used  here  in  regard  to  actions  for  the 
realty;  and  it  may  be  that  for  the  recovery  of  real  estate  a 
party  is  never  prevented  from  bringing  his  suit  by  the  non- 
residency  of  any  claimant  or  owner;  still,  these  conclusions, 
not  being  inconsistent  with  .the  very  explicit  language  used  in 
the  first  branch  of  the  enactment,  cannot  be  allowed  to  con- 
trol it.  The  phrase  ^  shall  not  be  computed  in  any  of  the 
periods  of  limitation '  evidently  refers  to  all  the  periods  of 
limitation  definitely  fixed  by  the  statute;  hence  there  seems 
to  be  no  room  left  for  construction.  The  demurrer  was  not 
well  taken." 

The  difference  between  the  language  of  section  216  of  the 
Indiana  statute  and  section  21  of  our  act  is  striking.  ''Any 
of  the  periods  of  limitation  "  is  a  much  more  comprehensive 
phrase  than  "  when  the  cause  of  action  shall  accrue  against  a 
person."  The  first  would  readily  include  a  period  of  time 
after  the  lapse  of  which  an  entry  on  land  would  be  illegal. 
The  latter  does  not  by  its  terms  refer  to  any  such  period. 
Besides,  the  terms  of  the  Indiana  statute  (which  is  not  acces- 
sible to  us)  in  regard  to  the  limitation  of  real  actions  may  be 
entirely  different  from  ours.  The  Indiana  court  seems  to 
have  arrived  at  the  conclusion  it  adopted  only  because  of  the 
explicit  language  of  their  statute.  Ours  is  so  very  different 
that  the  case  referred  to  afforded  us  but  little  aid  in  constru- 
ing it.  We  are  satisfied  that  the  non-residence  of  a  party 
claiming  real  estate  does  not  affect  or  qualify  the  provisions 
of  section  5  of  our  act.    If  land  is  vacant,  the  owner  can  take 
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peaceable  possession  without  suit.  If  occupied,  he  can  bring 
suit  against  the  occupant;  and  it  is  not  necessary  to  inquire 
what  the  statiLs  of  the  occupier  is.  If  the  land  is  occupied  by 
a  mere  servant,  as  between  him  and  his  employer  the  posses- 
sion is  in  the  master,  and  not  the  servant.  But  if  a  third 
party  owns  the  land,  both  are  trespassers  as  against  him;  and 
a  suit  against  the  servant  is  just  as  effectual  as  against  the 
master. 

It  is,  however,  contended  by  respondents  that  the  record 
does  not  show  that  the  appellant  had  or  claimed  to  have  any 
land,  but  merely  a  right  of  way  over  land.  The  language  of 
the  complaint  is  as  follows:  *'  That  it  is  now,  and  for  more 
than  five  years  last  past  it  and  its  predecessors  in  interest 
have  been,  the  owners  of  and  in  the  possession  and  actual  use 
and  enjoyment  of  a  certain  road,  situate  in  said  county,  in  the 
city  of  Virginia,  leading  from  what  is  known  as  the  Potosi 
dump,  near  the  mouth  of  the  Potosi  tunnel  southward,  near 
the  line  of  E  Street  in  said  city,  into  Oold  Hill,  and  thence 
westward  into  C  Street;  said  road  being  about  thirty  feet 
wide,  and  about  half  a  mile  in  length,  and  known  as  the 
Potosi  road." 

The  proof  shows  clearly  that  the  Potosi  Company  surveyed 
and  graded  this  road  for  travel  in  1861,  and  since  then  have 
been  continuously  using  it  as  a  road. 

Respondents  contend  that  this  averment  and  proof  does  not 
show  an  occupation  or  possessory  right  to  the  land  over  which 
the  road  is  built,  but  merely  a  claim  to  a  right  of  way.  In 
support  of  this  view  they  cite  the  opinion  written  by  Mr.  Jus- 
tice Shafter,  and  apparently  concurred  in  by  the  entire  bench 
of  the  supreme  court  of  California,  in  the  case  of  Wood  v. 
Truckee  Turnpike  Co.,  24  Cal.  487.  We  quote  from  that  opin- 
ion the  following  language:  ''The  plaintifis  acquired  nothing 
by  the  purchase  of  the  road  to  which  the  action  of  eject- 
ment has  any  remedial  relations.  '  Road '  is  a  legal  term 
strictly  synonymous  with  the  term  *way,'  and  in  the  com- 
plaint, and  throughout  all  the  title  papers  of  the  plaintiffs, 
their  identity  is  fully  recognized.  A  way  is  an  easement,  and 
consists  in  the  right  of  passing  over  another  man's  ground: 
Washburn  on  Easements,  161.  It  is  an  incorporeal  heredita- 
ment, a  servitude  imposed  upon  corporeal  property,  and  not  a 
part  of  it.  It  gives  no  right  to  possess  the  land  upon  which 
it  is  imposed,  but  a  right  merely  to  the  party  in  whom  the 
way  is  vested  to  enjoy  the  way.     Neither  is  it  considered 
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that  the  owner  of  the  way  is  entitled,  by  reason  of  such  owner- 
ship, to  a  participation  in  the  rents  and  profits  arising  from 
the  land  upon  which  the  easement  is  imposed:  Id.  8.  A  deed 
of  way,  or  of  a  right  of  way,  would  pass  to  the  grantee  no  title 
to  or  interest  in  the  land." 

The  main  point  here  is,  that  the  word  ^*  road "  is  exactly 
synonymous  with  "  way."  This  proposition  we  conceive  to  be 
utterly  untenable.  It  is  true  that  the  term  "way"  is  some- 
times used  in  the  same  sense  as  "  road."  Sometimes  we  call 
41  road  a  street,  a  lane,  etc.,  a  way,  —  though  this  is,  perhaps, 
an  improper  use  of  the  term  "  way." 

But  Mr.  Washburn,  when  defining  "  way  "  as  an  easement, 
uses  the  word  in  a  strictly  legal  sense.  "  Way,"  in  its  legal, 
technical  sense,  means  nearly  the  same  thing  as  "right  of 
way";  or  in  other  words,  the  right  of  one  person,  of  several 
persons,  or  of  the  community  at  large,  to  pass  over  the  land  of 
another. 

Webster,  among  other  definitions  of  a  road,  says  it  is  the 
*^*  ground  appropriated  for  travel,  forming  a  communication," 
etc. 

Bouvier  defines  a  road  as  "  passage  through  the  country  for 
the  use  of  the  people."  He  also  says:  "The  public  have  the 
use  of  roads.  But  the  owners  of  the  land  through  which  they 
are  made,  or  which  bounds  upon  the  roads,  have  prima  facie 
a  fee  in  such  highway."  Or  in  plain  English,  the  public  does 
not  usually  own  the  soil  over  which  the  roads  are  constructed, 
but  only  a  perpetual  right  to  use  that  soil  for  some  particular 
purpose. 

We  cannot  find  that  the  word  "  road  "  is  anywhere  used  or 
<lefined,  save  in  the  opinion  just  quoted,  as  being  synonymous 
with  right  of  way.  In  fact,  we  feel  certain  it  is  never  so  used 
in  common  conversation,  in  ordinary  \^riting,  nor  in  legal 
works.  Road  means  any  piece  of  land  used  or  appropriated 
for  travel.  It  may  be  so  appropriated  by  an  individual,  a 
<;orporation,  or  the  public.  Where  roads  are  constructed  by 
turnpike  and  railroad  companies,  sometimes  they  acquire  a 
complete  title  to  the  land  over  which  their  road  is  built,  and 
sometimes  only  the  right  of  way.  So  the  public  may,  if  it 
chooses,  buy  the  land  over  which  a  public  way  is  to  be  estab* 
lished  if  the  individual  owner  is  willing  to  sell  it,  or  may, 
which  is  more  usual,  only  purchase  or  procure,  by  the  proper 
proceedings,  the  right  of  way  for  such  road.  The  road,  how- 
•ever,  is  one  thing;  the  right  of  way  is  another  and  very  dif- 
ferent. 
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If  aD  individual  wishes  to  make  a  road  for  his  own  use,  and 
can  buy  the  land  over  which  he  wishes  to  pass 'for  precisely 
the  same  money  that  it  would  cost  to  acquire  the  right  of 
way,  undoubtedly  he  would  buy  rather  than  acquire  a  mere 
casement.  The  public  lands  are  open  here  to  be  appropriated 
by  any  one  who  desires  to  do  so.  The  first  appropriator  has 
4ihvayb  been  considered  and  held  by  the  courts  of  this  state 
41S  the  owner  of  the  land  as  against  all  the  world  except  the 
government  of  the  United  States.  We  see  no  reason  why  one 
who  a[)propriatcs  a  portion  of  the  public  domain  for  the  pur- 
poses of  a  road  is  not  as  well  entitled  to  the  protection  of  the 
courts  as  one  who  appropriates  a  fraction  of  the  same  domain 
for  a  mill  site  or  corn-field. 

If  the  public  were  to  lay  out  a  road  eighty  feet  in  width 
through  the  farm  of  A,  and  he  were  to  make  a  conveyance  to 
B,  describing  the  property  sold  as  a  road  eighty  feet  in  width 
and  one  mile  in  length,  passing  through  the  farm  of  the 
grantor,  we  think  it  would  be  just  as  good  a  conveyance  as  if 
he  were  to  describe  the  property  sold  as  a  piece  of  land  eighty 
feet  wide  and  one  mile  in  length,  extending  from  one  side  of 
grantor's  farm  to  the  other,  and  being  the  same  land  over 
which  a  public  road  is  laid  out.  The  meaning  in  either  case 
Avould  be  equally  obvious,  and  in  either  case  the  purchaser 
^vould  get  the  fee  of  the  land,  subject  to  the  public  easement. 

The  language  of  the  complaint  and  the  proof  shows  the 
plaintiff's  right  to  the  land  (not  a  mere  easement)  over  which 
the  road  runs.  Having  been  for  five  years  in  the  uninter- 
rupted possession  of  the  same,  plaintiff  is  protected  by  the 
statute  of  limitations,  and  the  acts  of  the  defendant  in  stop- 
ping up  the  road  were  tortious,  and  such  as  to  entitle  the 
plaintiff  to  the  relief  sought. 

But  even  admitting  tliat  plaintiff  did  not  appropriate  the 
soil;  but  only  claimed  the  right  of  way  when  locating  the  road, 
we  do  not  see  how  that  could  aid  the  defendants.  An  unin- 
terrupted adverse  enjoyment  of  the  right  of  way  for  more 
4han  five  years  would  by  prescription  establish  the  plaintiff's 
right  to  continue  in  the  enjoyment  of  the  same  privileges. 
Here  the  plaintiff  and  those  through  whom  it  derives  title 
were  in  the  enjoyment  of  this  road  for  more  than  five  years 
without  disturbance.  It  is  true  that  before  the  expiration  of 
five  years  there  was  a  claim  asserted  adverse  to  their  con- 
tinued enjoyment  of  this  right.  The  plaintiff  or  its  agent 
was  informed  by  Mr.  De  Long  that  other  parties  owned  or 
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claimed  the  land  over  which  their  road  ran;  a  proposal  wa^ 
made  to  sell  to  plaintiff  their  right  to  continue  the  road,  or 
something  of  this  kind.  But  a  mere  proposition  of  this  kind 
does  not  amount  to  a  disturbance. 

The  enjoyment  must  therefore  be  considered  as  continuous- 
and  uninterrupted  during  a  period  exceeding  five  years. 

The  point  that  the  possession  or  enjoyment  is  not  shown  ta 
have  been  adverse,  we  think  is  not  well  taken.  Whenever  a 
party  assumes  and  exercises  a  right  of  way  openly,  notori- 
ously, and  continuously,  without  asking  the  consent  of  the- 
owner  of  the  land,  and  without  in  any  way  manifesting  hj 
word  or  deed  that  he  is  exercising  the  right  as  a  favor  or 
license  given  him  by  the  owner  of  the  soil,  it  must  be  con* 
sidered  as  exercised  adversely  to  the  owner  of  the  land.  Thia 
appears  clearly  to  have  been  a  case  of  that  sort.  At  least, 
such  facts  are  shown  as  make  a  prima  facie  case  of  adverse^ 
holding,  and  nothing  is  attempted  to  be  shown  to  the  con* 
trary  by  the  defendants.  They  do  not  attempt  to  show  that 
this  privilege  was  exercised  in  subordination  to  their  rights. 

The  respondents  further  contend  that  if  the  plaintiff  had 
any  rights  established  by  prescription,  it  has  not  properly 
pleaded  such  prescription,  and  therefore  it  cannot  avail  itself 
of  such  right  in  this  court. 

Chitty,  in  his  work  on  pleadings  (vol.  1,  p.  380),  speaking 
about  the  particularity  with  which  a  plaintiff's  case  should 
be  stated  in  his  declaration,  says:  ''But  it  is  now  fully  settled 
that  in  a  personal  action  against  a  wrong-doer  for  the  recov- 
ery of  damages,  and  not  the  land  itself,  it  is  sufficient  at  com- 
mon law  to  state  in  the  declaration  that  the  plaintiff,  at  the- 
time  the  injury  was  committed,  was  possessed  of  a  house  or 
land,  etc.;  and  that  by  reason  of  such  possession  he  was  en- 
titled to  the  common  of  pasture,  way,  or  other  right,  in  the^ 
exercise  of  which  he  has  been  disturbed  ";  and  further  say  a 
(on  page  381):  "So  if  the  declaration  be  for  diverting  a  water- 
course from  the  plaintiff's  mill,  his  possession  of  the  mill 
should  be  concisely  stated,  and  that  by  reason  thereof  he- 
ought  to  have  had  the  use  and  benefit  of  the  watercoursiv 
without  stating  that  it  was  an  ancient  mill,  or  disclosing  the 
particular  grounds  upon  which  the  right  to  the  water  i* 
claimed.  And  in  an  action  for  a  disturbance  of  a  right  of 
common,  or  way,  or  of  a  seat  or  pew  in  a  church,  the  declara- 
tion states  the  possession  of  a  house  or  land,  etc.;  and  that  by 
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reason  thereof  the  plaintiff  was  entitled  to  the  right,  m  the 
exercise  of  which  he  had  been  disturbed." 

We  think  the  complaint  here  is  as  specific,  and  shows  the 
ground  of  appellant's  claim  with  as  much  particularity,  as 
Mr.  Chitty  seems  to  think  is  necessary  in  a  common-law  dec- 
laration. Our  system  of  pleading  is  extremely  liberal,  and 
we  are  not  disposed  to  hold  that  parties  shall  lose  their  rights 
merely  because  they  do  not  plead  them  with  the  greatest 
precision  and  nicety.  The  complaint  shows  the  defendant 
clearly  the  nature  of  the  plaintiff's  claim,  and  under  our  sys- 
tem that  is  sufiBcient. 

The  judgment  of  the  court  below  is  reversed,  and  that  court 
will  take  further  proceedings  in  the  case  according  to  the 
views  herein  expressed. 

Lewis,  J.,  concurring.  Upon  the  prescriptive  right  of  way 
I  concur  with  the  reasoning  and  conclusion  of  the  chief  jus- 
tice. 

Johnson,  J.,  having  been  counsel  for  one  of  these  parties, 
did  not  participate  in  this  decision. 


Enjoyment  of  Wat  for  Pkriod  of  Limitations  Givis  Trruc:  See 
Pierce  v.  Cloud,  82  Am.  Dec  496,  note  498,  where  other  cases  are  collected. 
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Court  of  Equitt,  in  Decreeing  Parthion,  mat  Direct  Aocoitntino  in 
a  proper  case,  and  require  each  of  the  co-tenants  to  pay  his  eqnitaMe 
proportion  of  the  expenses  incurred  in  the  development  or  improvement 
of  the  joint  property. 

In  Suit  for  Partition,  Court  should  not  Decree  Sale  of  the  property, 
except  in  cases  where  a  division  thereof  would  manifestly  be  injurious  to 
the  interests  of  the  co-tenants. 

Undek  Nevada  Statute,  if  One  of  Co-tenants  Files  Affidavit  show- 
ing that  the  sale  of  an  entire  mining  claim  would  be  injurious  to  hiui, 
the  court  must  divide  the  claim  as  prescribed  by  the  statute.  A  sworu 
answer  setting  up  the  same  matter  takes  the  place  of  such  affidavit,  and 
is  sufficient. 

Compensation  oannot  bb  Allowed  in  Partition  Suit  for  cost  of  im- 
provements on  adjoining  property,  which  incidentally  enhance  the  valns 
of  the  common  property. 

Appeal.    The  opinion  states  the  case. 
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Hiliyer  arui  Whitman^  for  the  appellant. 
Wood  and  Hiliyer j  for  the  respondent. 

By  Court,  Lewis,  J.  This  is  a  proceeding  under  the  stat- 
ute concerning  the  partition  of  real  property,  the  plaintifF 
seeking  by  his  bill  a  sale  of  a  mining  claim  consisting  of 
twenty-five  feet  of  ground  in  Gold  Hill,  owned  by  himself  and 
the  defendant  as  tenants  in  common.  After  the  usual  allega- 
tions in  this  character  of  proceeding,  the  bill  concludes  as  fol- 
lows: ^^And  plaintiff  further  avers  that  he  is  desirous  that  a 
partition  of  said  premises  should  be  had,  and  the  interest  held 
by  plaintiff  and  defendant  be  divided  between  them  accord- 
ing to  their  respective  rights;  but  plaintiff  avers  that  said 
premises  are  so  situated  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  to  wit,  to  plain- 
tiff and  defendant,  and  that  for  the  protection  of  the  rights  of 
the  plaintiff  and  defendant  it  will  be  necessary  that  said 
premises  be  sold."  The  defendant,  in  its  answer,  meets  this 
allegation  of  the  complaint  in  the  following  manner:  "  Now 
comes  the  defendant,  and  answering  unto  plaintiff's  complaint, 
denies  that  the  premises  described  in  said  complaint  are  so 
situated  that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  the  plaintiff  and  defendant,  as  by  the  plaintiff 
alleged.  It  further  denies  that  for  the  protection  of  their  in- 
terests, it  will  be  necessary  that  the  said  premises  be  sold, 
but  avers  that  for  all  purposes  of  mining  with  convenience, 
twelve  and  one  half  feet  of  ground  can  be  worked  with  as 
much  facility  as  twenty-five  feet;  that  the  defendant  is  a  cor- 
poration for  mining  purposes,  and  hath  issued  its  certificates 
of  stock  for  the  number  of  feet  in  its  claim,  including  its  un- 
divided half  of  the  ground  described  by  plaintiff's  complaint; 
that  to  sell  said  ground  would  create  confusion  in  the  affairs 
of  the  company,  and  seriously  depreciate  its  stock,  so  that  it 
shows  to  the  court  that  it  would  be  contrary  to  equity  and 
good  conscience  to  sell  said  premises." 

Then  follows  an  allegation  to  the  effect  that  the  defendant 
has  expended  a  large  sum  of  money  in  developing  the  mine; 
that  by  the  money  so  expended  the  plaintiff's  interest  in  the 
mine  had  been  enhanced  in  value;  that  by  the  labor  of  the 
defendant  the  mine  has  been  developed;  and  that  plaintiff, 
though  knowing  of  such  labor  and  expenditure,  interposed  no 
objection  thereto.  Upon  these  facts  an  accounting  is  prayed 
for,  and  it  is  rfked  that  the  plaintiff  be  decreed  to  pay  his 
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equitable  proportion  of  the  expense  incurred  in  Buch  develop- 
ment. 

At  the  trial,  the  plaintiff's  witnesses  testified  in  substance 
that  twelve  and  one  half  feet  of  mining  ground  in  Gold  HiU 
could  not  be  mined  to  advantage,  and  it  did  not  afford  sufii- 
cient  room  for  the  erection  of  the  necessary  buildings;  that 
twenty-five  feet  (the  extent  of  the  entire  claim)  could  be  worked 
more  cheaply  and  advantageously  and  securely  than  twelve 
and  one  half  feet;  that  a  mine  consisting  of  but  twelve  and 
one  half  feet  could  only  be  worked  through  the  adjoining 
claims,  and  that  one  working  such  mine  would  be  entirely  de- 
pendent upon  the  owners  of  the  adjoining  mines  for  the  means 
of  taking  the  ores  from  it.  This  is  substantially  all  the  evi- 
dence introduced  by  the  plaintiff. 

The  substance  of  tho  defendant's  evidence  on  this  point  is, 
that  twenty-five  feet  of  mining  ground  could  be  worked  and 
developed  with  no  more  safety  or  profit  than  twelve  and  one 
half  feet.  The  only  object  of  this  testimony  was  to  show  that 
no  controlling  necessity  existed  for  ordering  a  sale  of  the  entire 
mine.  Upon  this  point,  therefore,  there  is  a  conflict  in  tho 
testimony  presented  by  the  respective  parties.  The  defendant 
further  offered  «to  prove  that  it  had  expended  a  large  sum  of 
money  in  attempting  the  development  of  the  mine;  that  such 
expenditure  had  been  greatly  in  excess  of  the  receipts;  and 
that  the  development  so  made  by  the  defendant  had  greatly 
enhanced  the  value  of  the  mine.  This  testimony  was  offered 
for  the  purpose  of  obtaining  an  accounting,  but  was  ruled  out 
by  the  court  below,  and  an  exception  taken  by  the  appellant. 

The  court  found,  as  facts  established  in  the  case,  ''that  the 
parties  to  this  action,  plaintiff  and  defendant,  are  seised  of 
and  entitled  to  the  mining  property  and  quartz  ledge  men- 
tioned in  the  complaint  in  this  action,  as  tenants  in  common 
thereof  in  fee-simple,  each  owning  an  equal  undivided  one  half 
of  the  same;  ....  that  there  are  no  liens  nor  encumbrances 
upon  the  said  premises,  or  any  part  thereof,  either  by  mortgage, 
judgment,  or  otherwise;  that  the  said  property  is  so  situated 
that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  plaintiff,  one  of  the  owners  thereof."  Upon  these 
facts  a  decree  was  rendered  directing  the  sale  of  the  entire 
mine  in  one  parcel,  at  public  auction,  to  the  highest  bidder. 

From  this  decree,  and  from  the  order  refusing  a  new  trial, 
the  defendant  appeals  to  this  court.  Though  partition  had  its 
origin  in  the  common-law  courts,  it  is  a  subject  over  which  the 
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courts  of  equity  assume  almost  exclusive  jurisdiction;  and  in 
disposing  of  the  cases  for  partition,  the  equities  of  the  respect- 
ive parties  growing  out  of  their  ownership  of  the  property  as 
tenants  in  common  or  otherwise  are  taken  into  consideration, 
and  disposed  of  upon  the  broad  principles  which  govern  those 
courts  in  the  administration  of  justice.  As  the  law  deems  it 
against  good  morals  to  compel  joint  owners  to  hold  a  thing  in 
common,  a  decree  of  partition  may  always  be  insisted  on  as 
an  absolute  right.  It  is  not  necessarily  founded  upon  any 
misconduct  of  the  co-tenants  or  part  owners.  Hence,  in  de- 
creeing a  partition,  the  rights  and  equities  of  all  the  parties 
are  respected,  and  the  partition  decreed  so  as  to  do  the  least 
possible  injury  to  the  several  owners;  and  "courts  of  equity," 
says  Mr.  Story,  "may,  with  a  view  to  the  more  convenient  and 
perfect  partition  or  allotment  of  the  premises,  decree  a  pecu- 
niary compensation  to  one  of  the  parties  for  owelty  or  equality 
of  partition,  so  as  to  prevent  any  injustice  or  unavoidable  in- 
equality": Story's  Eq.  Jur.,  sec.  654. 

Again,  speaking  of  cases  where  one  of  the  parties  has  laid 
out  large  sums  of  money  in  improvements  on  the  estate,  the 
author  says:  "Under  such  circumstances,  the  money  so  laid 
out  does  not  in  strictness  constitute  a  lien  on  the  estate;  yet 
a  court  of  equity  will  not  grant  a  partition  without  first  di- 
recting an  accounting,  and  compelling  the  party  applying  for 
partition  to  make  due  compensation.  So  where  one  tenant 
in  common  has  been  in  the  exclusive  reception  of  the  rents 
and  profits  on  a  bill  for  a  partition  and  account,  the  latter  will 
be  decreed  ":  Story's  Eq.  Jur.,  sec.  655.  And  in  section  656  of 
the  same  work  it  is  said:  "For  in  all  cases  of  partition  a  court 
of  equity  does  not  act  merely  in  a  ministerial  character,  and 
in  obedience  to  the  call  of  the  parties  who  have  a  right  to  the 
partition;  but  it  founds  itself  upon  its  general  jurisdiction  as 
a  court  of  equity,  and  administers  its  relief  ex  aequo  et  bono 
according  to  its  own  notions  of  general  justice  and  equity  be- 
tween the  parties."  Such  are  the  general  and  just  principles 
governing  courts  of  equity  in  the  administration  of  relief  in 
cases  of  this  character  in  the  absence  of  statutory  regulations. 
When  the  statute  prescribes  a  course  to  be  pursued,  that 
course  must  doubtless  be  followed  so  far  as  it  goes,  but  be- 
yond it  the  general  principles  which  we  have  stated  should 
control  the  action  of  the  courts. 

In  decreeing  a  sale  of  the  mining  ground  in  this  case,  the 
court  below  seems  to  have  been  guided  neither  by  the  letter 
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of  the  statute  nor  by  those  general  principles  which  usually 
govern  the  courts  in  the  absence  of  statute.  A  sale  of  the 
firoperty  should  never  be  decreed,  except  when  a  partition 
would  result  in  great  prejudice  to  the  respective  owners. 
Such  has  always  been  the  rule,  and  section  708  adopting  it 
clecliares  that  "in  case  of  partition  of  a  mining  claim  any  of 
the  tenants  in  common  or  joint  tenants  interested  therein 
may  file  an  affidavit  showing  to  the  court  that  a  sale  for  cash 
would  be  injurious  to  him,  her,  or  them;  the  court  shall  upon 
such  showing  appoint  a  commissioner,  who  shall  divide  such 
claim  as  hereinafter  provided  for."  The  remaining  sections 
describe  the  manner  in  which  the  commissioner  shall  proceed, 
which,  if  correctly  followed,  will,  we  presume,  usually  result 
in  an  equitable  partition  of  the  property  between  the  respect- 
ive owners.  When  no  affidavit  is  made  by  any  of  the  part 
owners,  the  court  might  perhaps  decree  a  sale  for  cash  of  the 
entire  mine;  but  when  such  affidavit  is  filed,  no  course  can 
properly  be  pursued  but  that  prescribed  by  the  statute.  The 
defendant  in  this  case  filed  a  sworn  answer,  in  which  it  is 
fully  shown  to  the  court  that  a  sale  for  cash  would  be  preju- 
dicial  to  its  interests.  That  such  an  answer  fully  meets  the 
requirements  of  the  statute,  there  can  scarcely  be  a  doubt. 
The  only  object  of  the  law  is  to  require  a  showing  by  the  party 
opposing  a  sale  that  it  would  be  prejudicial  to  him.  We  are 
not  aware  that  the  law  attaches  any  virtue  to  an  affidavit  in 
the  ordinary  form  which  it  does  not  to  a  sworn  answer.  The 
fact  is  presented  upon  the  oath  of  the  party  wishing  to  avail 
himself  of  it.  Whether  it  be  shown  by  affidavit  in  the  usual 
form,  or  by  an  answer  properly  verified,  is  of  no  consequence. 
The  court  below  should  therefore  have  treated  the  answer  as 
an  affidavit,  and  pursued  the  course  pointed  out  by  those  sec- 
tions  of  the  statute  which  have  been  referred  to.  This  court 
cannot  know  how  the  answer  was  treated  by  the  parties  or  the 
court  below.  It  is  found  in  the  record  before  us,  and  in  our 
judgment  it  answers  all  the  purposes  of  an  affidavit  in  the 
ordinary  form. 

But  it  is  claimed  by  counsel  that  as  the  statute  gives  no 
new  right,  but  only  furnishes  a  new  remedy,  it  is  not  neces- 
sary staictly  to  follow  the  mode  of  procedure  prescribed  by  it. 

In  answer  to  this  position,  ij;  is  only  necessary  to  refer  to  the 
language  of  section  708,  already  alluded  to,  which,  by  a  fair 
construction,  prohibits  a  decree  for  cash  when  any  one  of  the 
part  owners  files  an  affidavit  showing  to  the  court  that  such  a 
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sale  woald  be  injarions  to  him.  When  the  affidavit  is  filed, 
the  tenant  making  it  has  a  right  to  insist  that  the  partition 
shall  be  made  as  the  statute  directs.  When  no  objection  is 
made,  the  court  might  decree  a  sale;  but  as  the  law  regards  the 
rights  of  all  the  interested  parties  alike,  if  any  of  them  object 
to  such  sale,  and  show  in  the  manner  pointed  out  that  it 
would  be  prejudicial  to  them,  the  statute  has  marked  out  a 
course  to  be  pursued,  which  will  doubtless,  in  a  majority  of 
cases,  result  in  an  equitable  division  of  the  property;  and  as 
the  language  of  the  statute  is  mandatory,  declaring  that  "  the 
court  shall  upon  such  showing  appoint  a  commissioner,"  etc.^ 
no  other  course  can  properly  be  pursued.  The  court,  there- 
fore, erred  in  decreeing  a  sale  of  the  premises. 

The  appellant  also  complains  that  the  court  below  erred  in 
refusing  to  allow  it  to  show  the  amount  of  money  expended  by 
it  in  developing  the  mining  ground  in  question,  and  the  value 
of  the  improvements  placed  thereon  by  it. 

We  are  satisfied  from  the  record  as  it  is  presented  to  ua 
that  it  is  unnecessary  to  determine  the  general  question  as  to 
whether  compensation  will  be  allowed  for  developments  made 
or  improvements  placed  on  a  mine  by  one  tenant  in  common; 
because  the  record  in  this  case  shows  that  the  only  develop* 
ments  made  or  work  done  by  the  defendant  were  upon  the 
adjoining  claim,  which  belongs  to  the  defendant  exclusively. 

However  much  the  developments  on  that  mine  might  en- 
hance the  value  of  the  premises  in  question,  it  was  only  inci- 
dental, and  therefore  the  plainti£f  could  not  be  held  to  be 
responsible  for  any  money  expended  in  such  work  or  develop- 
ment. Had  the  work  been  done  upon  the  twenty-five  feet  of 
which  a  partition  is  here  sought,  a  difierent  and  very  difficult 
question  would  present  itself.  Hence,  all  evidence  tending  to 
prove  the  extent  of  the  developments  on  the  defendant's  ad- 
joining claim,  or  the  amount  of  money  expended  in  making 
such  developments,  was  properly  ruled  out. 

Unless,  therefore,  there  be  developments  made  or  improve- 
ments put  upon  the  twenty-five  feet  in  question,  the  court 
below  will  proceed  to  divide  the  mine  in  the  manner  pointed 
out  by  statute. 

CoTTBT  or  Eqttitt  mat  Deobxb  AooousTmo  nr  Pabtitioh  8uit:  See 
Martindale  ▼.  Alexander,  89  Am.  I>eo.  468. 

When  Salb  Dxcbxxd  nr  VASTTrum  Sun:  See  Baldwin  t.  Aldrkh,  80 
Am.  Deo.  806,  note  899. 
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SUPREME  JUBICIAI  COUBT 


ov 
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TUOKER   V.    KbNNISTON. 
[47  Nbw  Hajipshiki,  9S7.] 

Dmbvor's  Equttt  or  Rkdxmftion,  or  Akt  Othxb  Imtirist  nr  Homb* 
8TSAD,  CANNOT  Lawtitllt  BE  SoLD  ON  EzBOOTiON  imder  the  New  Hamp- 
shire statute,  if  the  homestead  does  not  exceed  the  statutory  exemption 
in  value;  and  if  it  exceeds  that  sum,  the  officer  about  to  levy  must,  upon 
due  application,  set  out  the  homestead  before  he  can  make  sale  of  any 
interest  therein,  and  then  can  proceed  only  against  the  surplus. 

Equftt  will  Intbbvibb  to  Pbbyent  Cloud  vbok  bbzno  Cast  upon  Titlb 
upon  the  same  principle  that  it  will  remove  &.clond  from  title. 

Bill  in  equity  to  restrain  the  defendant,  an  execution 
creditor  of  the  plaintiff,  from  selling  the  plaintiff's  equity  of 
redemption  in  his  homestead,  alleged  to  be  less  than  five  hun- 
dred dollars  in  value.    The  bill  was  taken  pro  canfeaao. 

John  M,  Shirley  J  for  the  plaintiff. 
W.  W.  Flanders^  for  the  defendant. 

By  Court,  Bellows,  J.  The  questions  raised  here  are, 
whether  the  defendant  can  lawfully  sell  the  plaintiff's  in- 
terest in  this  land;  and  if  not,  whether  a  bill  in  equity  will 
lie  to  restrain  the  defendant  by  injunction. 

In  this  case,  wc  think  the  meditated  sale  by  the  defendant 
is  clearly  illegal  and  wrongful;  and  it  is  equally  clear  that  it 
would  be  a  cloud  upon  the  plaintiff's  title,  from  which  a  seri- 
ous injury  might  reasonably  be  apprehended,  inasmuch  as  it 
could  not  fail  to  embarrass  him  in  raising  money  upon  a 
mortgage  of  the  property  in  exchanging  it  for  another  home* 
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stead,  or  making  other  dispositions  of  it  to  suit  his  interests 
and  the  convenience  of  his  family. 

It  is  said  in  the  argument  for  the  defendant  that  his  pur- 
pose was  to  sell  only  the  reversion  of  the  homestead,  or  the 
plaintiff's  interest  subject  to  that  right.  It  will  be  observed, 
however,  that  the  case  presented  to  us  shows  no  such  limita- 
tion; and  if  it  did,  it  could  not  affect  the  result,  because  it 
must  be  considered  as  settled  by  the  case  of  Fogg  v.  Fogg,  40 
N.  H.  282  [77  Am.  Dec.  715],  that  the  homestead  is  altogether 
and  absolutely  exempt  from  levy  or  sale  upon  execution.  If 
it  were  otherwise,  and  it  could  be  set  off  or  sold  upon  execu- 
tion, subject  to  the  homestead  right,  it  will  readily  be  seen 
that  the  debtor's  right  would  practically  be  limited  to  the 
mere  occupation  of  the  property  as  a  homestead,  and  that  he 
-could  neither  exchange  it  for  another,  nor  mortgage  it,  be- 
cause the  moment  he  left  it  the  creditor  would  come  into  full 
possession;  and  therefore,  as  the  title  of  a  mortgagee  would 
depend  wholly  upon  the  contingency  that  the  debtor  continued 
to  occupy  the  property  as  a  homestead,  no  prudent  person 
would  be  likely  to  loan  money  upon  such  security.  In  this 
way,  by  depriving  a  debtor  of  all  use  of  the  homestead,  ex- 
<jept  the  mere  occupation  of  it,  a  creditor  might  contribute 
largely  to  a  state  of  things  that  would  drive  his  debtor  from 
the  homestead  into  the  poor-house,  as  suggested  in  the  plain- 
tiff's bill,  and  in  that  way  obtain  a  complete  title  to  the  prop- 
erty. 

We  are  satisfied,  however,  that  nothing  of  this  kind  was 
tjontemplated  in  the  act,  but  that  the  debtor  was  to  be  left  at 
full  liberty  to  sell,  exchange,  or  mortgage  his  homestead,  sub- 
ject only  to  the  claims  of  the  wife  and  minor  children. 

The  law  called  the  "  homestead  act "  exempts  the  home- 
stead of  the  head  of  each  family  from  attachment  and  levy 
or  sale,  provided  it  does  not  exceed  five  hundred  dollars  in 
value;  and  section  3  provides  that  the  oflBcer  about  to  levy 
on  such  lands  shall,  upon  application  of  the  debtor,  or  his 
wife,  cause  a  homestead,  such  as  the  debtor  may  select,  not 
exceeding  five  hundred  dollars  in  value,  to  be  set  off  to  him 
by  appraisers,  and  return  thereof  be  made;  and  if  no  com- 
plaint be  made  by  either  party,  no  further  proceedings  shall 
be  had  against  the  homestead;  but  the  remainder  of  the 
debtor's  land,  if  any  there  be,  shall  be  liable  to  levy  or  sale 
on  execution^ 

Under  these  provisions,  it  was  held  in  Fogg  v.  Fogg,  40 
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N.  H,  282  [77  Am.  Dec.  715],  before  cited,  that  the  oflScer 
<;ould  proceed  in  respect  to  the  homestead  only  in  the  modo 
pointed  out  in  the  statute,  and  therefore,  that  the  extent  of 
the  execution  upon  the  whole  land,  without  first  setting  out  a 
homestead,  after  due  application,  was  wholly  inoperative  and 
Toid,  even  as  to  the  surplus  beyond  the  value  of  five  hundred 
<lollars;  and  we  think  it  is  quite  apparent  from  the  terms  of 
that  section  that  no  sale  of  any  interest,  as  a  reversion  or 
otherwise,  in  the  land  so  set  ofi^  was  contemplated. 

A  **  homestead  "  is  to  be  set  off  such  as  the  debtor  may  se- 
lect, not  exceeding  five  hundred  dollars  in  value;  that  is,  the 
whole  property  shall  not  exceed  that  sum;  not  a  contingent 
life  interest  merely,  but  the  entire  estate;  and  against  that 
there  shall  be  no  further  proceedings.  Indeed,  in  respect  to 
the  debtor  himself,  he  is  ordinarily  the  owner  of  the  entire 
estate,  and  not  of  a  mere  life  interest,  and  so  it  must  have 
been  understood  by  the  makers  of  the  law;  and  had  they  in- 
tended to  exempt  from  levy  and  sale  only  a  contingent  life 
interest,  while  the  debtor  must  be  supposed  ordinarily  to  have 
a  fee-simple,  it  is  difiBcult  to  conceive  that  such  terms  could 
have  been  used. 

Section  4  of  the  same  act  provides  that  if  the  homestead 
shall  consist  of  a  house  or  house  and  land,  which  cannot 
be  divided  without  injury,  it  may  be  appraised,  and  if  it  ex- 
ceed in  value  five  hundred  dollars,  and  the  debtor  do  not  in 
fiixty  days  after  notice  pay  to  the  sheriff  the  surplus,  he  may 
sell  the  whole  at  auction,  and  pay  the  five  hundred  dollars  to 
the  husband  with  the  written  consent  of  the  wife;  but  if  her  con- 
sent be  not  given,  then  he  shall  deposit  the  money  in  a  savings 
bank  to  the  credit  of  the  husband  and  wife,  where  it  shall  re- 
main for  one  year  exempt  from  attachment  and  execution, 
with  a  further  provision  that  if  no  greater  sum  than  five  hun- 
dred dollars  be  bid  for  the  homestead,  no  such  sale  shall  be 
made,  in  which  case  the  oflBcer  shall  return  the  execution  for 
want  of  property. 

These  provisions  are  also,  we  think,  wholly  inconsistent  with 
xiny  authority  to  sell  a  reversion  of  the  debtor  in  the  home- 
stead property.  It  is  clear  that  if  the  whole  estate  be  sold, 
the  entire  sum  of  five  hundred  dollars  is  to  be  paid  to  the 
debtor  to  dispose  of  it  as  he  and  his  wife  may  choose,  or  else 
to  be  deposited  to  their  credit,  and  protected  from  execution 
for  one  year.    If  no  more  than  five  hundred  dollars  can  be 
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obtained  for  it,  no  sale  is  to  be  made,  but  the  execution  re- 
turned for  want  of  property. 

These  provisions  tend  strongly  to  show  that  it  waa  the  pur* 
pose  of  the  law  to  exempt  absolutely  from  attachment  thc»  nnil 
estate  used  as  a  family  home,  to  the  value  of  five  hundred  dol- 
lars; and  all  the  terms  used  are  inconsistent  with  tlic  idea 
that  the  word  *'  homestead,"  as  used  in  that  law,  was  expressive 
only  of  a  right  of  occupancy  of  greater  or  less  duration.  On 
the  contrary,  we  think  the  term  as  there  used  signifies  the 
place  where  the  family  dwells,  the  home  farm,  or,  in  coinnion 
parlance,  the  homestead  farm,  and  not  any  particular  interest 
in  such  home  farm. 

Thus  in  section  2  it  is  provided  that  such  exemption  shall 
extend  to  any  interest  which  the  debtor  may  own  in  such 
homestead,  standing  on  land  not  owned  by  him,  to  an  amount 
not  exceeding  five  hundred  dollars.  Here,  it  is  clear  that  the 
term  ''homestead"  means  the  home  place,  and  not  any  par- 
ticular interest  in  it;  and  besides,  it  exempts  expressly  any 
interest  which  he  owns  in  it,  whatever  it  may  be,  even  if  it  be 
a  fee-simple. 

So  in  section  3  it  is  provided  that  if  the  lands  and  tene- 
ments about  to  be  levied  upon,  or  any' part  thereof,  shall  be 
the  homestead  or  estate  thereof,  the  officer  shall  cause  a  home- 
stead to  be  set  off;  evidently  using  the  word  "  homestead  "  as 
signifying  the  home  place. 

So  in  section  4  it  is  provided  that ''  when  the  homestead 
shall  consist  of  a  house,  or  a  house  and  lot  of  land,"  which 
cannot  be  divided,  the  whole  may  be  sold  under  certain  con- 
ditions. 

So  in  section  5  mortgages  of  the  homestead  for  the  pur- 
chase-money obviously  means  the  entire  property;  and  the 
same  terms  are  found  in  section  6. 

This  comports,  also,  we  think,  with  the  general  tenor  and 
phraseology  of  the  act,  and  such  is  the  construction  given  to 
the  term  "homestead "  in  Hoit  v.  Webh^  36  N.  H.  166,  where  the 
court  say  that  according  to  the  definition  of  Lord  Coke,  of  the 
word  "  sted  "  or  "  stethe,"  "the  homestead  means  the  home  place^ 
the  place  where  the  home  is,  and  such  is  its  legal  acceptation 
at  the  present  day.  It  is  the  home,  the  house  and  the  adjoin- 
ing land  where  the  head  of  the  family  dwells,  the  home  farm  "; 
and  these  views  are  recognized  by  Bell,  C.  J.,  in  Horn  v.  TV/te, 
39  Id.  483.  In  Norria  v.  Moultonj  34  Id.  392,  the  court  say 
that  the  act  creates  and  sets  up  in  the  owner  of  the  estate  a 
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property  occupied  by  him  as  the  head  of  the  family  for  his 
family  dwelling,  a  right  to  hold  so  much  of  the  estate  as  may 
«qual  in  value  five  hundred  dollars,  free  from  levy  or  sale  on 
execution.  In  Gunnison  v.  Twitchel^  38  Id.  62,  the  court  say 
that  the  authority  to  mortgage  the  homestead  means  the  prop- 
erty in  which  the  homestead  right  may  afterwards  exist. 

We  have  examined  carefully  all  our  decisions  under  this 
act,  and  find  nothing  which  gives  any  countenance  to  the  idea 
that  the  term  "homestead"  is  used  in  that  act  to  denote 
merely  a  conditional  right  of  occupancy,  rather  than  the  plac« 
or  farm  itself. 

The  case  of  Judge  of  Probate  v.  SimondSj  46  N.  H.  362,  ap- 
plies to  a  sale  of  the  interest  of  a  deceased  person's  estate  in 
land,  in  which  the  widow  had  a  homestead,  and  if  it  be  con- 
ceded that  the  court  assumed  that  a  sale  by  the  administra- 
tor would  pass  a  reversionary  interest,  it  does  not,  nevertheless, 
apply  to  this  case,  because  there  the  widow  had  already  noth- 
ing but  a  conditional  life  estate,  as  held  in  Norris  v.  Moutton^ 
before  cited;  and  could  not  be  at  all  affected  by  a  sale  of  the 
reversion;  whereas,  in  respect  to  the  husband,  the  entire  estate 
is  vested  in  him,  and  as  held  in  Fogg  v.  Fogg,  before  cited,  it 
was  altogether  exempt  from  levy  or  sale. 

In  accordance  with  the  views  we  have  stated  as  to  the 
meaning  of  the  term  "homestead,"  are  decisions  in  Texas  and 
California.  In  Philleo  v.  Smalley,  23  Tex.  498,  20  U.  S.  Dig., 
p.  474,  Bee.  10,  it  is  laid  down  that  a  homestead  is  a  place 
where  a  man  eats  and  sleeps,  and  surrounds  himself  with  the 
insignia  of  home.  In  Cook  v.  McChrUtian,  4  Cal.  23,  it  is  said 
that  the  homestead  is  the  dwelling-place  of  the  family,  where 
they  permanently  reside.  In  both  cases  it  is  the  tenement 
itself,  and  not  the  title  or  estate  in  it  that  is  exempt. 

It  is  also  worthy  of  remark  that  these  views  best  accord 
with  the  popular  understanding  of  the  term  "homestead,"  and 
^Iso  with  other  legislation  in  our  state  in  regard  to  exemption. 
Upon  these  grounds,  we  are  of  the  opinion  that  no  interest  of 
the  debtor  in  the  land  occupied  as  a  homestead,  not  exceed- 
ing in  value  five  hundred  dollars,  can  be  lawfully  sold  on  exe- 
<5u!ion. 

The  remaining  question  is,  whether  a  bill  in  equity  will  lie 
to  restrain  the  defendant  from  selling  the  plaintiff's  interest 
in  the  homestead. 

It  must  now  be  considered  as  settled  that  courts  of  equity 
have  jurisdiction  to  remove  a  title  or  claim  which  may  oper* 
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ate  as  a  cloud  upon  the  title  of  the  owner,  and  from  which  an 
injury  to  him  might  reasonably  be  feared,  and  for  that  pur- 
pose may  decree  that  the  deeds  or  other  instruments  by  which 
such  cloud  is  created  shall  be  given  up  and  canceled:  2  Story's 
Eq.  Jur.,  sec.  700,  and  cases  cited;  Hamilton  v.  Cummings,  I 
Johns.  Ch.  516;  Pettit  v.  Shepherd,  5  Paige,  493  [28  Am.  Dec. 
437];  Sieman  v.  Avstirij  33  Barb.  9;  Kay  v.  Scales,  37  Pa.  St. 
31  [78  Am.  Dec.  399];  Kimherly  v.  Fox,  27  Conn.  307;  Holt 
V.  Bancroft,  30  Ala.  193;  Shattuck  v.  Carson,  2  Cal.  588; 
Dotoning  v.  Whernn,  19  N.  H.  9  [49  Am.  Dec.  139];  Hay- 
ward  V.  Dimsdale,  17  Ves.  Ill;  Bromley  v.  Holland,  7  Id.  22, 
note  a;  Tappan  v.  Evans,  11  N.  H.  311;  Dodge  v.  Oriswold^ 
8  Id.  425;  Sheafe  y.  Sheafe,  40  Id.  516. 

The  application  for  this  species  of  relief  is  by  a  bill  quia 
timet,  and  is  addressed  to  the  sound  discretion  of  the  chancel- 
lor upon  the  circumstances  of  the  particular  case;  and  the 
relief  will  ordinarily  be  afforded  where  injury  may  reasonably 
be  apprehended,  and  it  is  made  to  appear  that  the  retaining  ot 
the  title  or  claim  is  clearly  against  conscience. 

The  same  principle  will  authorize  the  interference  of  a  court 
of  equity  to  prevent  the  acquiring  of  such  title  or  claim,  where 
it  at  once  will  become  a  cloud  upon  the  title  of  the  owner,  and 
injurious  to  him,  and  at  the  same  time  would  be  against  con- 
science to  hold  it;  and  the  cases  are  numerous  where  this 
power  has  been  exerted. 

In  Pettit  V.  Shepherd,  5  Paige,  498  [28  Am.  Dec.  437],  it 
was  held  that  upon  the  same  principle  that  the  court  would 
remove  a  cloud  already  existing  upon  the  owner's  title,  it 
would  interfere  to  prevent  a  conveyance  that  would  create 
such  a  cloud. 

In  Scott  V.  Onderdonk,  14  N.  Y.  9  [67  Am.  Dec.  106],  where 
a  municipal  corporation  sold  lands  for  non-payment  of  an 
alleged  assessment,  which  in  fact  was  not  made,  it  was  en- 
joined from  making  a  conveyance  which,  by  statute,  would  be 
prima  facie  evidence  of  all  the  facts  recited,  and  the  certificate 
of  such  sale  was  decreed  to  be  canceled. 

So  where  land  was  sold  on  execution  against  one  who  held 
it  as  trustee  for  a  married  woman,  and  a  certificate  given  ta 
the  purchaser  by  the  sheriff,  it  was  held  that  this  was  a  cloud 
upon  the  title,  which  she  might  remove  by  suit  in  equity  be- 
fore the  time  of  redemption  had  expired:  Lounsburyy.  Purdyy 
18  N.  Y.  515. 

So  in  Shattuck  v.  Carson^  2  Cal.  588,  the  sheriff  was  about 
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to  sell  the  plaintiff's  homestead  illegally,  and  the  court  inter- 
fered by  its  decree  to  prevent  the  sale,  holding  that  it  was  the 
same  in  principle  as  removing  a  cloud  already  created,  and 
the  court  cited  as  in  point  the  cases  of  Norton  v.  Beaver^  l> 
Ohio,  179,  Lyon  v.  Hunt,  11  Ala.  295  [46  Am.  Dec.  210],  and 
Burt  v.  Cassety,  12  Id.  734. 

In  Guy  V.  Hermance^  5  Cal.  78  [63  Am.  Dec.  85],  the  state 
commissioners  were  about  to  sell  lands  reclaimed  from  the 
sea,  and  were  restrained  by  a  decree  of  the  court,  although 
the  legislature  had  provided  that  no  injunction  should  be 
issued  against  them. 

In  Dean  v.  City  of  Madisonj  .9  Wis.  402,  it  was  held  that  a 
tax  certificate  resting  on  an  illegal  tax  is  a  cloud  which  equity 
will  remove,  and  restrain  the  completion  of  the  sale.  Much 
the  same  are  the  cases  of  Delaplaine  v.  City  of  Madison,  9  Id. 
409,  and  Knowlton  v.  Supervisors  of  Rock  County,  9  Id.  410. 

A  similar  doctrine  is  held  in  Lewen  v.  Stone,  3  Ala.  485^ 
and  in  Oakley  v.  Trustees  of  WiUiamshurgh,  6  Paige,  262,  where 
the  trustees  were  about  to  alter,  illegally,  the  grade  of  a  street; 
see  also  City  of  Hartford  v.  Chipman,  21  Conn.  489,  and  New 
York  and  New  Haven  R.  R.  v.  Schuyler,  17  N.  Y.  592;  Ihmn 
V.  Tozer,  10  Cal.  169;  20  U.  S.  Dig.  475,  sec.  52. 

Upon  a  similar  principle  of  preventive  justice,  courts  of 
equity  are  in  the  habit  of  interfering  to  restrain  the  commis- 
sion of  waste,  the  making  of  conveyances  pendente  lite,  con- 
veyances by  trustees  to  the  prejudice  of  the  cestui  que  trusty 
and  conveyances  pending  a  bill  for  specific  performance,  the 
invasion  of  copyrights,  the  use  of  another's  trade-mark,  the 
transfer  of  negotiable  paper,  and  the  like;  also  to  compel  a 
principal  to  pay  a  debt  and  thus  remove  a  cloud  upon  the 
surety:  2  Story's  Eq.  Jur.,  sees.  908,  930,  951,  953,  954,  959^ 
and  note,  and  authorities  cited;  1  Madd.  222,  223. 

In  the  exercise  of  the  branch  of  equity  jurisdiction  in- 
volved in  this  case,  the  courts  constantly  decline  to  lay  dowr> 
any  rule  which  shall  limit  their  power  and  discretion  as  to 
the  particular  cases  in  which  it  shall  be  exerted ;  ^  at  the  same 
time,  considering  its  summary  character  and  the  danger  of 
abuse,  great  caution  will  be  observed  in  its  exercise,  lest  in- 
justice be  done  thereby. 

In  many  cases  equity  would  decline  to  interfere,  but  leave 
the  parties  to  their  remedies  at  law.  This  would  ordinarily 
be  the  case  where  a  creditor  has  levied  his  execution  upon 
land  of  his  debtor  which  had  been  previously  conveyed  by 
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him,  but  which  the  creditor  proposed  to  impeach  as  fraudulent 
If  there  the  creditor  acted  in  good  faith,  having  reason  to  be- 
lieve that  the  previous  conveyance  was  fraudulent  and  void, 
he  could  not  be  regarded  as  holding  the  title  thus  acquired  hy 
the  levy  against  equity  and  good  conscience,  and  the  court 
^70uld  not  probably  take  jurisdiction  and  undertake  to  ad- 
minister this  summary  remedy,  but  leave  it  to  be  settled  at 
law.  If,  however,  it  is  apparent  that  the  charge  of  fraud  is 
merely  colorable  and  groundless,  and  not  in  good  faith,  a  court 
of  equity  might,  in  its  discretion,  interfere  and  remove  a  title 
of  that  character. 

In  this  case  there  can  be  no  controversy  that  a  sale  under 
the  circumstances  disclosed  would  be  wrongful  and  against 
•equity  and  good  conscience,  and  therefore,  upon  the  principles 
suggested,  it  ought  to  be  restrained  by  injunction. 

In  reaching  this  conclusion,  no  stress  whatever  is  placed 
upon  any  charge  of  fraud  in  the  bill,  inasmuch  as  it  is  not 
•charged  positively,  but  only  as  matter  of  belief,  and  it  is,  to 
say  the  least,  doubtful  whether  that  mode  of  statement  is  suf- 
ficient: Story's  Eq.  PL,  sec.  241,  and  case  cited. 

Injunction  decreed. 

HoMSSTSAD,  What  jb:  See  WaUen  ▼.  Peopte,  66  Am.  Dec  790, 733;  Mode§ 
▼.  McCarmkk,  68  Id.  663,  666;  FraMin  v.  Q^ee,  70  Id.  292,  293;  Pryor  v. 
SUme,  70  Id.  341,  343,  and  note;  Stanley  y.  Oreenwood,  76  Id.  106;  Phdf 
▼.  Rooney,  76  Id.  244,  246;  TumUnBon  ▼.  Swinney,  76  Id.  432,  434;  AcUey  ▼. 
<:!hamberlain,  76  Id.  616^  517;  Kwm  ▼.  Brusch,  81  Id.  436;  Oregg  ▼.  BoOwidt^ 
i>l  Id.  637. 

Sale  or  Homxstead  under  Exbc0tion:  See  Blue  ▼.  Blue,  87  Am.  Deo. 
261,  and  note  thereto  ducuasing  the  subject. 

Homestead  Excess  can  be  Reached  on  Execution  only  in  Modi 
Pointed  cot  bt  Statute:  See  Blue  v.  Blue,  87  Am.  Dec  267,  and  note  275; 
Fogo  V.  Foggy  77  Id.  716. 

Equht  will  Remove  Cloud  noM  Title:  8coU  ▼.  Onderdonk,  67  Am. 
Dec.  106,  and  note;  Munatm  ▼.  Munton,  73  Id.  693;  Polk  ▼.  Boae,  89  Id  773; 
or  will  interfere  to  prevent  a  cloud  from  being  cast:  Ccarlin  ▼.  Hudson,  62  Id. 
521,  and  note;  Ouy  v.  ffermance,  63  Id.  85,  and  note;  SeoU  ▼.  Onderdonk, 
mipra,  and  note;  Holland  y.  Mayor  etc  qf  Baltimore,  69  Id.  195,  and  note  206. 
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DUNLAP   V.    KOOERS. 

[47  Nkw  Hampshirb,  281.J 

Pbiob  AssioNiCEiiT  invpcR  InsoLVEMT  Law  OF  Onb  8tati  will  not  bb 
Permtttbd  to  Prbyail  against  a  subsequent  attachment  of  personal 
property  found  in  another  state,  by  a  citizen  thereof. 

Trustee  process.  On  September  29, 1864,  the  principal  de- 
fendant, John  Rogers,  who  was  a  resident  of  Massachusetts, 
£led  in  that  state  a  petition  to  be  declared  an  insolvent,  and 
on  the  same  day  a  warrant  was  issued  by  the  court  requiring 
its  messenger  to  take  possession  of  his  property  until  the  ap- 
pointment of  assignees.  On  October  11th,  the  claimants  Con- 
ner and  Stone  were  accordingly  appointed  assignees.  Rogers 
was  indebted  to  the  plaintiff,  Thomas  Dunlap,  who  at  the  time 
the  debt  was  contracted  and  ever  since  has  been  a  resident  of 
New  Hampshire,  for  money  due  for  goods  consigned  to  the 
•defendant,  and  by  him  sold.  On  October  3d,  Dunlap,  who 
had  no  notice  of  the  insolvency  proceedings  by  Rogers,  caused 
the  writ  in  this  case  to  be  issued  and  served  upon  the  trustees, 
White  and  Farnsworth,  also  residents  of  New  Hampshire,  who 
were  indebted  to  Rogers  upon  a  note,  made  in  Boston,  Septem- 
ber 19,  1864,  and  payable  sixty  days  after  date,  but  specifying 
no  place  of  payment.  Conner  and  Stone  claimed  that  by  their 
appointment  as  assignees  the  note  in  question  became  their 
property.  The  case  was  submitted  upon  the  foregoing  state  of 
facts,  and  the  questions  arising  on  the  case  were  reserved. 

S.  N.  BeU,  for  the  plaintiff. 

Morrison  and  Stanley,  for  the  claimants. 

By  Court,  Sargent,  J.  In  Le  Chevalier  v.  Lynch,  Doug.  162, 
it  was  said  by  Lord  Mansfield,  "  that  if  a  bankrupt  has  money 
owing  to  him  out  of  England,  as  in  St.  Christophers,  Gibral- 
tar, etc.,  the  assignment  under  the  bankrupt  law  so  far  vests 
the  right  to  the  money  in  the  assignees  that  the  debtor  shall 
be  answerable  to  them,  and  shall  not  turn  them  round  by  say- 
ing he  is  only  accountable  to  the  bankrupt.  In  Scotland  they 
permit  assignees  of  a  bankrupt  in  England  to  sue  for  money 
owing  to  the  bankrupt  in  Scotland,  and  it  has  been  determined 
Hi  the  cockpit,  upon  solemn  consideration,,  that  bills  by  Eng- 
lish assignees  may  be  maintained  in  the  plantations  upon  de- 
mands due  to  the  bankrupt's  estate." 

But  he  also  held  "  that  if,  in  the  mean  time,  after  the  bank- 
ruptcy  and  before  payment  to  the  assignees,  money  owing  to 
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the  bankrupt  out  of  England  is  attached  hova  fide,  by  regular 
process,  according  to  the  law  of  the  place,  the  assignee  in  such 
case  cannot  recover  the  debt." 

So  in  Potter  v.  Brown,  6  East,  124--131,  Lord  Ellenborough^ 
C.  J.,  says:  "  It  is  every  day's  experience  to  recognize  the  laws^ 
of  foreign  countries  as  binding  upon  personal  property,  as  in 
the  sale  of  ships,  condemned  as  prize  by  the  sentences  of 
foreign  courts,  the  succession  to  personal  property  by  will  or 
intestacy  of  the  subjects  of  foreign  countries.  We  always  im- 
port together  with  these  persons  the  existing  relations  of  for- 
eigners as  between  themselves,  according  to  the  laws  of  their 
respective  countries;  except,  indeed,  where  these  laws  clasb 
with  the  rights  of  our  own  subjects  here,  and  one  or  the  other 
of  the  laws  must  necessarily  give  way,  in  which  case  our  own 
is  entitled  to  the  preference.  This  having  been  long  settled 
in  principle  and  laid  up  amongst  our  acknowledged  rules  of 
jurisprudence,  it  is  needless  to  discuss  it  further." 

The  English  cases  subsequent  to  this  have  been  somewhat 
conflicting.  These  decisions  are  reviewed  and  commented  on 
by  Story  in  his  Conflict  of  Laws,  sections  404  to  409  inclusive. 
His  conclusion  upon  such  review  is,  that  the  courts  of  Eng- 
land maintain  the  doctrine  of  the  universal  operation  of  as- 
signments in  bankruptcy  upon  all  movable  property  wherever 
it  may  be  locally  situated  at  the  time  of  the  assignment. 
The  process  of  reasoning  by  which  this  conclusion  is  reached 
is  substantially  as  follows:  The  general  principle  is,  that  per- 
sonal property  has  no  locality,  but  as  to  its  distribution,  it  i» 
subject  to  the  law  which  governs  the  person  of  the  owner;, 
that  is  to  say,  it  is  subject  to  the  law  of  his  domicile.  There- 
can  be  no  doubt  that  the  owner  may,  by  a  voluntary  assign- 
ment or  sale  made  according  to  the  law  of  his  domicile,  trans- 
fer the  title  to  any  person  wherever  the  property  may  be- 
locally  situated.  Now,  an  assignment  under  the  bankrupt 
laws  of  his  domicile  is  by  operation  of  law  a  valid  transfer  of 
all  the  bankrupt's  property,  as  valid  as  if  made  personally  by 
him.  The  law,  upon  his  bankruptcy,  transfers  his  whole- 
property  to  the  assignees,  who  thus  become,  lege  loci^  the  law- 
ful owners  of  it,  and  are  entitled  to  administer  it  for  the- 
benefit  of  all  his  creditors.  The  mode  of  transfer  is  entirelv 
immaterial.  The  only  proper  question  is,  whether  it  is  good 
according  to  the  law  of  his  domicile.  This  rule  is  applied  in. 
the  succession  to  movable  property  in  cases  of  intestacy,  where- 
the  property  passes  by  mere  operation  of  law  in  the  same 
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manner  as  by  a  voluntary  act  of  sale,  or  wliere  it  passes  by 
will.  Chancellor  Kent  came  to  the  same  conclusion,  upon  a 
review  of  the  English  and  early  American  authorities,  in  the 
court  of  chancery  in  New  York,  in  1820,  in  case  of  Holmes 
V.  Remseuy  4  Johns.  Ch.  460-487  [8  Am.  Dec.  581],  in  which 
it  was  held  that  by  the  English  law,  and  by  the  general  intfT- 
national  law  of  Europe,  the  proceeding  which  was  prior  in 
point  of  right,  and  attached  to  itself  the  right  to  take  and  dis- 
tribute the  estate. 

But  whatever  weight  the  English  or  the  early  New  York 
authorities  might  otherwise  have  been  entitled  to,  the  great 
weight  of  American  authorities  is  now  the  other  way,  and  it 
may  now  be  considered  as  a  part  of  the  settled  jurisprudence 
of  this  country  that  personal  property,  as  against  creditors, 
has  locality,  and  the  lex  loci  ret  8itm  prevails  over  the  law  of 
the  domicile  with  regard  to  the  rule  of  preferences  in  the  case 
of  insolvents'  estates.  The  laws  of  other  governments  have  no 
force  beyond  their  territorial  limits,  and  if  permitted  to  oper- 
ate in  other  states,  it  is  upon  a  principle  of  comity,  and  only 
when  neither  the  state  nor  its  citizens  would  suffer  any  incon- 
venience from  the  application  of  the  foreign  law.  A  prior 
assignment  in  bankruptcy  under  a  foreign  law  will  not  be 
permitted  to  prevail  against  a  subsequent  attachment  by  an 
American  creditor  of  the  bankrupt's  effects  found  here,  and 
our  courts  will  not  subject  our  citizens  to  the  inconvenience  of 
seeking  their  dividends  abroad  when  they  have  the  means  to 
satisfy  them  under  their  own  control:  2  Kent's  Com.  406; 
Story's  Conflict  of  Laws,  sees.  410-421;  Harrison  v.  Sterry, 
5  Cranch,  289-302;  Ogden  v.  Saunders^  12  Wheat.  61-362; 
Saunders  v.  Williams,  5  N.  H.  213;  Sanderson  v.  Bradford,  10 
Id.  260;  Blake  v.  Williams,  6  Pick.  286  [17  Am.  Dec.  372]. 
And  the  same  rule  applies  as  between  the  different  states: 
Ingraham  v.  Oeyer,  13  Mass.  146  [7  Am.  Dec.  132];  Fox  v. 
Adams,  5  Me.  245. 

Upon  the  principle  of  comity  or  courtesy  of  nations  and  of 
states,  it  is  usual  everywhere  to  allow  the  assignees  of  the 
bankrupt,  duly  appointed  pursuant  to  the  laws  where  the 
bankrupt  dwells,  to  maintain  actions  in  that  character  in  an- 
other state.  And  it  has  generally  been  held,  where  questions 
arose  in  this  country  between  the  bankrupt  under  a  foreign 
law  and  his  assignees  under  the  same  law,  they  both  being 
citizens  and  subjects  of  the  country  enacting  the  law,  where 
no  rights  of  creditors,  citizens  of  this  country,  intervened. 
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that  effect  should  be  given  here  to  the  foreign  law:  PUsioro 
V.  Abraham^  1  Paige,  ^6;  Abraham  v.  PUatoro,  3  Wend.  640 
[20  Am.  Dec.  738];  Hall  v.  Boardman,  14  N.  H.  38;  Hoag  v. 
Hunt,  21  Id.  106;  Smith  v.  Brown,  43  Id.  44. 

It  is  said  by  Yeates,  J.,  in  Milne  v.  Moreton,  6  Binn.  353  [6 
Am.  Dec.  466],  that  '4t  is  one  thing  to  assert  that  assignees 
of  bankrupts  under  foreign  institutions  should  be  allowed  by 
the  courtesy  of  nations  to  support  suits,  as  representatives  of 
such  bankrupts,  for  debts  due  to  them;  and  it  is  another  thing 
to  give  efficacy  to  those  institutions,  to  cut  out  attaching  credi- 
tors, although  posterior  in  point  of  time,  who  have  commenced 
their  proceedings  under  the  known  laws  of  the  government  to 
which  they  owe  allegiance,  and  from  which  they  are  entitled 
to  protection."  The  right  of  such  assignees  thus  to  sue  in  a 
foreign  country  does  not  result  from  the  force  or  effect  of  the 
law,  but  from  long-used  and  well-established  comit3% 

In  HaU  V.  Boardman,  14  N.  H.  38,  it  was  said  that  the 
assignment  in  Massachusetts,  if  regular,  was  sufficient  to  pass 
the  property  in  the  hands  of  the  trustee  in  this  state  to  the 
assignees  in  Massachusetts,  so  that  the  debt  due  from  the 
trustee  in  this  state  to  the  bankrupt  in  Massachusetts  would 
be  due  and  payable  to  the  assignees  of  the  bankrupt  there, 
unless  the  creditor  here  had  acquired  some  right  under  our 
law  paramount  to  such  right  in  the  assignees;  and  it  was  held 
in  that  case  that  inasmuch  as  the  debt  sued  here  was  one 
upon  which  the  statute  of  Massachusetts  would  act  directly, 
and  that  a  discharge  of  the  bankrupt  in  Massachusetts  would 
discharge  the  plaintiff's  debt,  therefore  an  attachment  here 
upon  such  a  debt  would  not  give  the  plaintiff  any  rights 
against  the  operation  of  a  law  to  which  his  own  debt  would  be 
subject. 

Hoag  V.  Hunt,  21  N.  H.  106,  was  a  case  similar  in  principle 
to  Hall  V.  Boardvuin,  supra,  and  was  decided  the  same  way, 
and  upon  the  same  grounds;  it  being  held  that  the  plaintiff's 
debt  was  one  that  would  be  discharged  by  the  force  and 
operation  of  the  insolvent  law  of  Massachusetts,  if  the  defend- 
ant obtained  his  discharge  there.  So  in  Smith  v.  Brown,  43 
N.  H.  44,  we  held  that  the  debt,  being  made  and  payable  by 
its  terms  in  Massachusetts,  was  subject  to  the  laws  of  that 
state,  and  would  be  discharged  by  the  defendant's  discharge 
in  insolvency  there;  and  hence  that  no  attachment  made  on 
that  debt  of  the  insolvent's  estate  here  should  avail  against 
the  operation  of  the  assignment  in  that  state.     This  holding 
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was  in  accordance  with  the  then  recent  decisions  in  this  state 
and  in  Massachusetts:  Brown  v.  Cofitrw,  41  N.  H.  405;  Whit- 
ney V.  Whiting^  35  Id.  471;  Scribner  v.  Fisher,  2  Gray,  43. 

But  since  the  decision  in  the  supreme  court  of  the  United 
States  in  Baldwin  v.  HaH,  1  Wall.  223,  and  of  Bank  v.  Butler, 
45  N.  H.  236,  by  this  court,  we  should,  of  course,  now  hold 
differently,  not  only  in  Brown  v.  CoUins,  supra,  which  is  ex- 
pressly overruled  in  Bank  v.  Butler,  supra,  but  also  in  Whitney 
V.  Whiting,  supra,  and  in  Smith  v.  Brown,  supra,  as  the  court 
in  Massachusetts  have  also  overruled  Scribner  v.  Fisher,  supra, 
and  other  cases  holding  the  same  doctrine,  in  Kelley  v.  Drury, 
9  Allen,  27.  In  these  cases  the  general  principle  is  established 
that  the  insolvent  law  of  one  state  can  have  no  effect  what- 
ever in  any  other  state,  as  against  citizens  of  the  latter  state 
holding  claims  that  follow  the  person  of  the  creditor,  no  mat- 
ter where  the  debt  was  contracted,  or  where  it  was  made  pay- 
able, unless  such  citizens  of  such  other  state  voluntarily  prove 
their  claims  in  the  state  where  the  law  was  enacted,  and 
thereby  place  themselves  under  the  jurisdiction  of  the  law. 

And  while  we  should  not  object,  on  the  principle  of  comity 
as  between  different  states,  to  allow  the  assignee  of  an  insol- 
vent in  Massachusetts  or  any  other  state  to  sue  in  our  courts, 
in  recovering  debts  due  to  the  insolvent,  or  in  any  other  way 
recognize  the  existence  or  effect  of  such  a  law  where  the 
rights  of  our  citizens  were  not  involved,  yet  when  a  citizen  of 
this  state  has  a  claim  against  an  insolvent  of  another  state, 
and  seeks  to  enforce  the  collection  of  such  claim  under  the 
laws  of  this  state,  upon  the  property  of  such  insolvent  found 
in  this  jurisdiction,  where  such  claim  would  not  be  dis- 
charged  or  affected  by  such  foreign  law,  and  the  creditor  has 
not  proved  his  claim  under  such  law,  we  should  not  allow  the 
local  law  of  such  other  state  to  have  any  effect  whatever  to 
defeat  the  claim  of  our  own  citizens,  under  such  circum- 
stances. 

In  the  case  before  us  the  debt  of  this  plaintiff  is  not  by  its 
terms  payable  in  any  particular  place,  so  that  it  would  not 
come  within  the  principle  of  Smith  v.  Brown,  supra,  and  Brown 
V.  Collins,  supra,  and  Whitney  v.  Whiting,  supra,  if  those  de- 
cisions had  not  on  that  point  been  overruled.  The  plaintiff 
was  a  citizen  of  this  state  when  his  debt  was  contracted,  and 
still  is.  His  claim  is  for  money,  due  for  the  price  of  goods 
which  plaintiff  consigned  to  defendant,  and  which  he  sold  for 
cash.    If  the  claimants  had  not  appeared,  a  notice  might  be 
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necessary  under  section  18,  chapter  208,  of  the  Revised  Stat- 
utes, but  as  the  claimants  appear,  all  parties  will  be  bound  by 
the  judgment. 
Trustee  charged. 

Law  of  Domicilb  Governs  VoLtrNTABT  Tbansfbr  or  and  Sttocession 
TO  Personal  Property:  Owen  ▼.  MiUer,  75  Am.  Dec.  602,  and  note  collect- 
ing prior  casea  in  thia  series;  Townea  v.  Durbin,  77  Id.  176;  Peterson  v.  C/iend- 
ecU  Bank,  88  Id.  2d8;  Minor  ▼.  Caldwell,  90  Id.  390. 

Extraterritorial  Emcr  of  Assignments  in  Bankritptct  and  In- 
solvency: See  Ingrmham  v.  Oeyer,  7  Am.  Dec.  132,  133;  Milne  v.  Moreton,  6 
Id.  466,  and  note;  Uolmea  v,  Remsen,  8  Id.  581,  and  note;  IJolmea  v.  Remsen, 
11  Id.  269;  Bobineon  v.  Crowder,  17  Id.  762;  Abraham  v.  Pleetoro,  20  Id.  738; 
Lowry  v.  Hall,  37  Id.  495;  Speed  v.  May,  55  Id.  540;  Upton  v.  Hubbard,  73 
Id.  670;  Walters  v.  WkUlock,  76  Id.  607;  Feldi  v.  Bugbee,  77  Id.  203;  Einer  v. 
Besie,  82  Id.  129;  and  see  Hajnford  v.  Paine,  78  Id.  586,  and  note. 
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[47  Nbw  Hampshibk,  847.] 

Partition  of  Land  by  Parol  is  not  Valid,  notwithstanding  the  division 
line  was  marked  and  monuments  set  up,  and  the  parties  for  several  years 
occupied  in  accordance  with  the  division  so  made. 

Conveyance  by  One  Tenant  in  Common  .  of  Part  of  Land  by  Metes 
AND  Bounds  is  not  Valid,  as  against  his  co-tenant,  unless  the  assent 
of  the  latter  to  the  conveyance  is  manifested  by  some  proper  act. 

Several  Occupation,  in  Accordance  with  Parol  Partition  between 
Tenants  in  Common,  is  not  Assent  by  one  tenant  to  a  conveyance  by 
his  co-tenant,  by  metes  and  bounds,  of  the  portion  of  the  land  thus  as- 
signed to  the  latter  as  his  share;  although  if  continued  for  twenty  years, 
and  under  such  circumstances  as  to  make  it  adverse,  it  would  establish 
the  title. 

Conveyance  by  One  Tenant  in  Common  of  Part  of  Land  by  Metes 
AND  Bounds  Entitles  Grantee  to  Stand  in  Place  of  Grantor  in 
respect  to  the  possession  and  profits  of  that  part;  although  it  can  have 
no  effect  upon  the  rights  of  the  co-tenant  in  respect  to  partition. 

Trover  cannot  be  Maintained  by  One  Tenant  in  Common  against 
Co-tenant  for  taking  all  or  any  portion  of  the  crops,  and  merely  with- 
holding them,  and  refusing  to  allow  the  former  to  participate  in  the  use 
of  them. 

Trover  for  two  tons  of  hay  or  grass,  cut  and  carried  away 
and  converted  by  the  defendant  to  his  own  use,  in  August, 
1863,  and  for  a  like  quantity  wrongfully  taken  and  converted 
by  him  in  August,  1862.  In  1846,  Beebe  Ballou  and  Arethusa 
Bucklin,  wife  of  George  Bucklin,  being  tenants  in  common  of 
a  certain  tract  of  land,  undertook  to  make  partition  of  the 
same,  and  procured  the  aid  of  a  surveyor,  who  surveyed  the 
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land  and  divided  it  into  equal  shares.  In  that  year,  or  in 
the  following  one,  the  parties  made  a  parol  partition,  and  put 
<lown  stakes  and  stones  at  the  several  corners  and  angles. 
Ballou  took  the  westerly  portion,  and  Mrs.  Bucklin  the  east- 
erly portion,  and  the  evidence,  although  conflicting,  tended  to 
show  that  the  parties  intended  to  divide  the  land  equally  in 
quantity,  according  to  the  survey.  The  plaintiff,  Alonzo  Bal- 
lou, became  the  owner  of  Beebe  Ballou's  share,  on  the  latter's 
death,  and  in  1851  Bucklin  and  wife  conveyed  to  the  defend- 
ant, Jeremiah  Hale,  by  a  warranty  deed,  by  metes  and  bounds, 
the  portion  of  the  land  which  had  been  assigned  to  the  wife 
in  accordance  with  the  parol  partition.  The  plaintiff  occu- 
pied the  westerly  half  of  the  land,  from  the  time  he  became 
owner  up  to  1857,  peaceably;  but  in  that  year  he  expressed 
dissatisfaction  with  the  line,  claiming  that  it  extended  farther 
€ast  by  two  rods  than  the  defendant  was  willing  to  admit, 
forbade  the  defendant  from  cutting  any  more  grass  upon  the 
disputed  territory,  and  in  1860  and  1861  cut  all  the  grass 
growing  thereon  himself.  Prior  to  the  commencement  of  this 
action,  the  plaintiff  made  a  demand  upon  the  defendant  for 
one  half  of  the  grass.  It  was  agreed  that  if  the  court  should 
be  of  the  opinion  that  the  plaintiff  could  maintain  the  action, 
he  was  entitled  to  fifteen  dollars  damages. 

Lane^  for  the  plaintiff. 
Cuahingy  for  the  defendant. 

By  Court,  Bellows,  J.  The  partition  by  parol  was  not  valid, 
notwithstanding  the  division  line  was  marked  and  monuments 
set  up,  and  notwithstanding  the  parties  for  several  years  oc- 
cupied in  accordance  with  the  division  so  made.  This  is  too 
clear  to  need  the  citation  of  authorities,  and  the  doctrine  is 
not  controverted  by  counsel.  It  is  recognized,  also,  by  the  re- 
cent decision  of  this  court  in  Wilder  v.  Russelly  Cheshire 
County,  December  term,  1866. 

It  is  also  well  settled  in  New  Hampshire  that  the  convey- 
ance by  one  tenant  in  common  of  a  part  of  the  land,  by  metes 
and  bounds,  is  not  valid  as  against  the  other  tenant  in  com- 
mon, unless  his  assent  to  it  is  manifested  by  some  proper  act: 
Frerich  v.  Lord,  1  N.  H.  42  [8  Am.  Dec.  31];  Jeffries  v.  Radr 
cliff,  10  Id.  242;  Great  Falls  Co.  v.  Worster,  15  Id.  449;  Whit- 
ton  V.  Whitton,  38  Id.  133  [75  Am.  Dec.  163];  Martin  y. 
CollisUr,  38  Id.  455. 
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What  shall  constitute  a  sufficient  assent  by  the  co-tenant  is 
not  well  defined,  but  it  is  held  in  Oreat  Falls  Co.  v.  Woratevy 
before  cited,  that  the  absence  of  objection  is  not  proof  of  dis* 
sent,  and  so  is  Duncan  v.  Sylvester^  24  Me.  482  [41  Am.  Dec. 
400].  Upon  the  same  principle,  an  occupation  in  accordance 
with  such  division  is  not  such  assent;  although  if  continued 
for  twenty  years,  and  under  such  circumstances  as  to  make 
it  adverse,  it  would  establish  the  title;  but  here  there  was  no 
such  occupancy. 

In  Porter  v.  Hill,  9  Mass.  84  [6  Am.  Dec.  22],  it  was  held 
that  a  parol  partition  was  void,  nothwithstanding  a  several 
occupancy  conforming  to  it;  and  in  Wilder  v.  RueseUy  cited 
before,  there  was  such  occupancy. 

The  doctrine  that  a  conveyance  of  a  part  of  the  common 
property  by  one  tenant  is  invalid  as  against  the  other  is  based, 
in  all  the  cases,  upon  the  fact  that  if  sustained  it  would  affect 
the  rights  of  the  other  tenant  in  respect  to  partition;  compel- 
ling him  to  take  a  share  in  each  of  several  parcels  of  the 
common  property,  such  as  his  co-tenant  might  choose  to 
mark  out,  instead  of  a  share  of  the  whole;  and  this  is  the 
view  taken  in  other  states,  as  in  Bartlet  v.  Harlow,  12  Mass. 
347  [7  Am.  Dec.  76],  which  is  a  leading  case;  Peabody  v. 
Minot,  24  Pick.  329;  Duncan  v.  SylvesUr,  24  Me.  482  [41  Am. 
Dec.  400];  Oriswold  v.  Johneon,  5  Conn.  363;  Smith  v.  Benson^ 
9  Vt.  138  [31  Am.  Dec.  614];  4  Kent's  Com.,  sec.  368,  and 
cases  cited;  1  Washburn  on  Real  Property,  410,  and  notes. 

At  the  same  time  it  is  well  settled  that  such  a  deed  is  not 
void  or  wholly  inoperative,  as  respects  the  grantor;  but  will 
be  effective  to  convey  such  land  if  the  other  tenants  shall 
afterwards,  by  release  or  other  proper  act,  assent,  or  there  be 
a  subsequent  valid  partition  by  which  the  land  so  granted  is 
assigned  to  the  share  of  the  grantor:  French  v.  Lund,  1  N.  H. 
42  [8  Am.  Dec.  31];  Vamum  v.  Abbot,  12  Mass.  478  [7  Am. 
Dec.  87];  Brown  y.  Bailey,  1  Met  254;  Nichols  v.  Smith,  22 
Pick.  316;  Soutter  v.  Porter,  27  Me.  405;  Cox  v.  McMuUin,  14 
Gratt.  82;  19  U.  S.  Dig.  415,  sec.  24. 

Such  a  deed,  then,  can  be  avoided  only  by  the  other  tenants, 
but  is  good  against  the  grantor  and  his  heirs,  and  may  and 
will  operate,  so  far  as  it  can,  without  prejudice  to  the  co-ten- 
ants. 

The  question  then  arises,  whether  the  grantee  in  this  case 
acquires  by  this  deed  the  right  which  his  grantor  before  had 
to  the  possession  of  the  land  so  granted,  and  the  crops  upon  it. 
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So  far  as  regards  the  right  of  the  other  tenant  to  partition, 
it  is  clear  that  he  cannot  be  affected  by  this  conveyance,  but 
has  a  right  to  a  moiety  of  the  entire  land. 

If,  on  the  other  hand,  he  might  stand  in  the  place  of  his 
grantor,  as  to  possession  and  profits  of  the  land  granted,  with- 
out prejudice  to  the  other  tenant,  it  would  be  in  harmony  with 
the  doctrines  under  consideration  to  hold  that  he  might  do  so. 

If,  instead  of  an  attempt  to  convey  the  whole  title  to  the 
land  in  question,  the  grantors  had  licensed  the  defendant  to 
enter  upon  this  land,  and  do  just  what  they  might  have  done, 
and  no  more,  it  would  be  difficult  to  see  Jhow  the  plaintiff 
could  have  been  prejudiced  by  it.  If  held  to  be  valid,  it  cer- 
tainly could  not  affect  the  plaintiff's  right  on  partition  to  have 
assigned  to  him  a  moiety  of  the  entire  property,  and  it  is  upon 
the  injury  to  the  other  tenants  in  the  matter  of  partition  that 
the  rule  is  based. 

If,  then,  such  a  license  would  be  valid,  an  instrument  con- 
▼eying  all  the  interest  which  such  tenant  had,  and  which 
would  clearly  bind  him,  might  well  be  held  to  operate  to  the 
same  extent,  and  give  to  the  grantee  the  same  right  in  respect 
to  the  possession  and  profits  of  that  tract,  so  long  as  the  other 
tenant  did  not  choose  to  ask  for  partition,  as  the  grantor  had 
himself. 

Before  such  grant  the  grantor  was  equally  with  the  other 
tenant  entitled  to  the  possession  and  profits  of  the  entire 
land  after  the  conveyance;  as  the  grantee  acquired  no  interest 
in  the  other  portion  of  the  land,  the  grantor  and  grantee  to- 
gether would  be  entitled  as  respects  the  tenant  to  the  same 
share  of  the  profits  as  if  the  grantor  had  conveyed  an  un- 
divided share  of  his  interest  in  the  whole  land,  unless  by  an 
agreement  between  the  grantee  and  the  other  tenant  he  was 
allowed  to  have  exclusive  possession  of  the  parcel  conveyed  to 
him,  in  which  case  he  would  be  entitled  to  hold  the  whole  of 
the  profits  of  that  parcel. 

Upon  this  ground  the  defendant  has  received  the  profits  of 
the  parcel  conveyed  to  him  for  several  years,  and  so  long  as 
the  arrangement  by  which  this  several  occupation  was  had 
was  permitted  to  continue,  the  defendant  must  be  regarded  as 
rightfully  in  the  receipt  of  those  profits:  4  Kent's  Com.,  sec. 
370,  and  cases  cited. 

In  the  leading  case  otBartht  v.  Harlow ^  12  Mass.  347  [7  Am. 
Dec.  76],  the  petitioner  for  partition  acquired  his  title  by  ex- 
tent of  an  execution  upon  part  of  the  land  held  in  common, 
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\and  the  court  hold  that  he  is  not  entitled  to  partition,  but  say 
^'  it  does  not  follow  that  he  is  not  now  entitled  to  a  just  pro- 
portion of  the  rents  and  profits  of  the  land  if  they  can  be 
taken  in  such  a  manner  as  not  to  infringe  the  right  of  the  re- 
spondent to  his  share,  nor  to  disturb  him  in  the  enjoyment  of 
-an  undivided  moiety  of  the  whole  land";  and  the  court  evi- 
dently makes  a  distinction  between  what  may  prejudice  a  co- 
tenant  in  respect  to  his  estate  or  inheritance,  and  that  which 
may  afiect  the  taking  of  the  profits  of  the  common  property: 
Id.  352,  and  cases  cited. 

In  Tooker^s  Case,  2  Coke,  68  a,  it  is  laid  down  that  one  joint 
tenant  cannot  prejudice  his  companion  as  to  any  matter  of 
inheritance  or  freehold,  but  as  to  the  profits  of  the  freehold 
the  one  may  prejudice  the  other,  for  there  is  a  privity  and 
trust  between  them,  and  therefore  if  one  takes  all  the  profits 
there  is  no  remedy  for  the  other,  for  it  was  his  folly  to  join 
himself  in  estate  with  such  a  person  as  would  'break  trust,  to 
remedy  which  an  action  of  account  is  given  by  statute  of  4 
Anne,  c.  16,  although  the  defendant  was  not  actually  bailiff. 
So  in  Reed  v.  Tucker,  Cro.  Eliz.  803.  This  distinction  is  recog- 
nized in  Bartlet  v.  Harlow,  12  Mass.  352  [7  Am.  Dec.  76], 
before  cited. 

In  Rising  v.  Stannard,  17  Mass.  282,  it  was  decided  that  one 
•tenant  in  common  may  make  a  parol  lease  of  a  specific  portion 
of  the  land,  and  that  the  other  could  not  maintain  trespass 
quare  clausum  fregit  against  the  lessee.  The  court  say  that 
^11  the  tenants  in  common  have  an  equal  right  to  the  posses- 
sion of  the  land  held  in  common,  and  may  occupy  it  them- 
Bclves;  or  any  one  may  authorize  a  stranger  to  occupy  under 
him.  It  is  true  that  a  grant  of  a  part  of  the  common  property 
by  a  tenant  in  common  has  been  held  to  be  voidable  by  the 
co-tenants.  But  the  ground  of  that  decision  does  not  afiect 
the  present  question.  A  parol  lease  from  a  tenant  in  common 
does  not  afiect  the  estate  of  his  co-tenant,  nor  ccn  it  have  any 
legal  operation  to  prevent  the  co-tenant  from  having  partition, 
and  holding  in  severalty  his  full  share  of  the  common  property. 

In  Bacon  v.  Bowdoin,  2  Met.  591,  it  was  held  that  where  one 
tenant  in  common  of  land  conveys  a  parcel  thereof  by  metes 
and  bounds,  and  takes  back  a  mortgage  and  assigns  it,  the 
assignee,  if  he  has  no  claim  to  the  land  under  the  other  co- 
tenant,  cannot  resist  the  right  of  the  mortgagor's  lessee  for 
years  to  redeem  that  mortgage,  it  being  held  that  this  convey- 
ance was  valid  against  all  but  the  other  co-tenants. 
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If,  then,  a  lease  by  one  tenant  in  common  of  a  portion  of  the 
<;ommon  land  is  good  to  entitle  the  lessee  to  the  possession 
before  held  by  the  lessor,  we  see  no  reason  for  holding  that  a 
•deed  of  the  whole  of  a  specific  portion  of  the  property  should 
not  be  effectual  to  give  the  grantee  what  the  grantor  could,  in 
the  form  of  a  lease,  rightfully  convey;  and  that  is,  the  mere 
right  of  possession  in  common  with  the  rest. 

Upon  these  views,  holding  the  partition  to  be  invalid,  we 
think  the  defendant  must  be  regarded  as  standing  in  the  place 
of  his  grantors,  in  respect  to  the  possession  and  profits  of  the 
parcel  of  land  so  granted;  although  the  conveyance  can  have 
no  effect  upon  the  rights  of  the  other  tenants  in  common  in 
respect  to  partition. 

The  remaining  question,  therefore,  is,  whether  one  tenant  in 
common  can  maintain  trover  for  the  crops,  or  any  portion  of 
them,  taken  and  carried  away  by  another,  that  is,  for  merely 
withholding  them  and  refusing  to  allow  the  other  to  partici- 
pate in  the  use  of  them. 

The  case  of  Carr  v.  Dodge,  40  N.  H.  404,  seems  to  be  deci- 
sive that  the  action  cannot  be  maintained.  In  that  case  the 
plaintiff's  intestate  died  owning  a  share  of  the  crops  in  posses- 
sion of  defendant,  who  owned  the  other  part,  and  he  refused  to 
deliver  to  the  administrator  any  part  of  them,  though  duly 
demanded,  and  it  was  held  that  trover  would  not  lie. 

This  is  well  sustained  by  authority:  1  Ch.  PL,  10th  Am. 
ed.,  79,  156, 172,  179,  and  cases  cited.  Had  the  property  been 
destroyed  by  defendant,  or  sold  and  converted  into  money,  an 
action  might  ordinarily  have  been  maintained,  but  nothing  of 
that  kind  exists  here. 

Under  the  statute,  aasumpsit  might  have  been  found  that 
defendant  was  by  agreement  taking  the  crops  upon  the  land 
assigned  to  him  by  the  defective  partition. 

There  must,  therefore,  be  judgment  against  the  plaintiff. 


Parol  Partition,  VALiDmr  of:  See  Ryeraa  v.  fT/ieefer,  37  Am.  Dec.  243, 

and   note  coUecting  prior   cases;    Callioun  v.  Hays,  42  Id.  275;  Broum  v. 

V/heeler,  44  Id.  550;  Doio  v.  Jeioell,  45  Id.  371;  Lynch  v.  Baxter,  51  Id.  735; 

JJcJlaJian  v.  McMaJian,  53  Id.  481;  Tomlin  v.  HUyard,  92  Id.  118,  and  note. 

CONVETAKCE  BT  OnB  TeNANT  IK  COMMON  OF  PaRT  OF    LaND   BT  MxTES 

AND  Bounds,  VALirrrr  of,  as  against  Co-tenants:  See  MarahaU  v.  Trum- 
'bull,  73  Am.  I>ea  667;  WhiUon  v.  WhiUm,  75  Id.  163,  and  the  notes  therete 
referring  to  other  cases. 

Trover  bt  Tenant  in  Common  against  Co-tenant,  when  Maintain- 
•ABLE:  See  Fiquei  v.  AUisan,  86  Am.  Dec.  54,  and  note  collecting  prior  cases* 
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EantT  BT  HoLDVR  OF  MoRTOAOB  UPON  Onk  OF  Skteral  Detached  Lots 
OF  Wild  akd  Unoccupied  Land  in  the  same  county,  in  the  name  of 
•11,  gives  him  oonstructive  legal  pooeeasion  of  all,  so  that  he  may  main- 
tain trespass  against  any  person  afterwards  entering  without  right  upon 
any  of  the  other  lots,  if  the  lots  are  covered  by  the  same  mortgage,  upoa 
the  same  condition. 

Tbespass  quare  claumm  fregity  for  entering  upon  lot  No.  46 
of  a  certain  range,  in  the  town  of  Milan,  and  cutting  and 
canying  away  the  plaintiff's  trees  growing  thereon.  The 
plaintiff  introduced  a  mortgage  of  several  lots  of  wild  and 
unoccupied  land  in  different  ranges  in  Milan,  including  lot 
No.  16,  made  in  1854,  by  J.  D.  Homer,  G.  A.  Hastings,  and 
Henry  Paine,  to  S.  J.  Heywood,  to  secure  the  payment  of  three 
notes;  and  proved  a  transfer  of  the  notes  and  mortgage  to  one 
Abner  Davis,  and  from  Davis  to  himself.  The  plaintiff  tes- 
tified that  in  1856  he  had  entered  upon  some  of  the  lots  for 
the  purpose  of  ascertaining  their  value,  and  to  foreclose  the 
mortgage,  but  had  never  been  upon  lot  No.  16  prior  to  the 
alleged  trespass.  He  also  introduced  evidence  to  the  effect 
that  in  the  winter  of  1859  and  1860,  the  defendants  cut  and 
carried  away  282  spruce  trees.  It  was  not  shown  that  the 
mortgagors,  the  mortgagee,  or  Davis  had  any  title  to  any  of 
the  lots  included  in  the  mortgage,  or  had  made  any  entry 
thereon,  or  were  ever  in  possession  thereof.  The  defendants^ 
evidence  tended  to  show  that  they  were  employed  by  certain 
persons,  Dunn  &  Co.,  to  cut  and  haul  the  timber  in  question, 
and  that  the  timber  was  cut  in  the  town  of  Cambridge,  upon 
land  owned  by  Dunn  <&  Co.  in  common  with  others.  No  title 
to  lot  No.  16  in  Milan,  or  to  the  adjoining  land  in  Cambridge, 
was  shown  in  Dunn  &  Co.,  or  in  the  defendants.  It  appeared 
that  there  were  two  lines,  about  forty  rods  apart,  running 
nearly  parallel  across  lot  No.  16,  and  that  the  timber  in  ques- 
tion was  cut  between  those  lines.  The  plaintiff  claimed  the 
more  northerly  of  these  to  be  the  true  line  between  Milan  and 
Cambridge,  while  the  defendants  claimed  the  same  as  to  the 
other.  The  defendants'  counsel  contended  that  the  plaintiff 
could  not  recover,  as  no  entry  upon  lot  No.  16  in  Milan  had 
been  shown  by  him,  or  those  under  whom  he  claimed,  prior 
to  the  alleged  trespass;  but  the  court  ruled  that  where  there 
were  several  lots  of  wild  land  in  the  same  county,  and  included 
in  the  same  deed,  an  actual  entry  upon  one  of  the  lots,  claim* 
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ing  the  whole  prior  to  the  alleged  trespass,  was  sufficient  to 
enable  the  plaintiff  to  maintain  the  action,  provided  the  jury 
found  the  timber  was  actually  cut  on  lot  No.  16,  in  Milan. 
The  jury  returned  a  yerdict  for  the  plaintiff.  The  defendants 
moved  to  set  the  verdict  aside;  and  the  questions  of  law  were 
reserved. 

Bums  and  Fletchery  for  the  plaintiff. 
Benton  and  Ray,  for  the  defendants. 

By  Court,  Sabgent,  J.  The  defendants  claimed  that  the 
timber  in  question  was  cut  in  the  town  of  Cambridge,  where 
they  or  their  employers  claimed  some  interest  or  right.  But 
they  claimed  no  right  whatever  in  the  town  of  Milan  to  cut 
this  timber.  The  jury,  by  their  verdict,  under  the  instruc- 
tions given  them,  have  found  that  the  cutting  was  in  Milan, 
60  that  the  defendants  were  trespassers  upon  some  one,  if  any 
one  had  any  right  to  this  land  or  any  prior  possession  of  it. 

This  was  a  wild  lot,  of  which  no  one  had  or  retained  any 
actual  possession.  If  possession  had  ever  been  taken  of  this 
lot  by  any  person  having  color  of  title,  or  claiming  the  whole 
lot,  by  an  actual  entry  upon  it,  that  possession  would  con- 
tinue, though  there  were  nothing  to  give  any  person  notice  of 
it,  and  a  person  entering  subsequently  would  be  a  trespasser, 
A  disturber  of  the  prior  possession  of  the  one  first  entering. 
But  a  quaere  is  raised  in  Hoag  v.  Wallace,  28  N.  H.  647,  whether 
an  entry  into  one  of  several  lots  in  town,  under  color  of  title 
to  the  whole,  can  be  construed  to  extend  to  such  of  the  lots 
as  are  in  a  different  range  from  that  upon  which  the  entry 
is  made,  and  which  do  not  adjoin  it.  Upon  examining  the 
opinion  in  that  case,  by  Eastman,  J.,  we  find  no  authorities 
cited  as  the  foundation  of  this  position,  or  of  this  quasre,  except 
the  remarks  of  Parker,  C.  J.,  in  Bailey  v.  Carleton,  12  Id.  9 
(37  Am.  Dec.  190];  and  upon  the  examination  of  that  case  we 
find  that  the  remarks  of  the  chief  justice  in  that  opinion  do 
not  warrant  the  qussre  in  the  broad  and  unqualified  manner  in 
which  it  is  stated  in  Hoag  v.  Wallace,  supra. 

In  Bailey  v.  Carleton,  supra,  it  is  nowhere  claimed  (but  the 
<;ontrary  is  constantly  assumed  to  be  true)  that  an  entry  upon 
one  lot  of  unoccupied  land  under  a  deed  which  conveyed 
several  similar  lots  in  the  same  town  would  not  give  sufficient 
constructive  legal  possession  of  all  these  lots,  so  that  the  per- 
son thus  entering  might  maintain  trespass  against  a  party 
%vho  should  enter  subsequently  upon  any  of  these  lots,  and 
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cut  timber  or  do  other  acts  without  right  or  title.  But  it  is 
held  that  when  a  party  having  a  deed  embracing  land  to 
which  his  grantor  had  good  title,  and  other  lands  to  which  he 
had  no  right,  enters  into  and  possesses  that  portion  of  the 
land  which  his  grantor  owned,  but  makes  no  entry  into  the 
part  which  he  could  not  lawfully  convey,  he  has  no  adverse 
possession  of  the  latter  as  against  the  true  owner.  The  doc- 
trine of  the  case  is  plainly  that  an  entry  by  the  grantee  into 
one  of  several  lots,  all  conveyed  to  him  in  the  same  deed^ 
would  give  him  constructive  legal  possession  of  all  the  lots 
thus  conveyed  as  against  his  grantor,  and  as  aga'nst  a  person 
subsequently  entering  any  of  said  lots  without  right;  yet  that 
such  constructive  possession  of  a  lot  on  which  he  did  not 
actually  enter  would  not  constitute  such  an  adverse  posses- 
sion as  would  give  title  to  the  land  by  twenty  years  continu- 
ance, as  against  a  third  person  who  should  afterwards  show 
that  he  was  the  real  owner  of  such  last-mentioned  lot.  And 
the  reasons  given  for  this  distinction  are  entirely  satisfactory, 
and  it  is  only  when  such  constructive  possession  of  a  lot,  under 
color  of  title  which  proves  not  to  be  a  valid  title  to  such  lot, 
is  attempted  to  be  converted  into  an  adverse  possession  against 
the  real  owner  of  the  lot,  that  the  qv>asre  as  stated  in  Hoag  v. 
Wallace^  supra,  applies. 

With  that  limitation  it  is  well  enough;  but  in  the  broad 
aud  unqualified  form  in  which  it  is  there  stated,  it  will  be 
found  to  be  in  conflict  with  all  the  authorities.  Littleton 
says:  "  If  a  man  hath  cause  to  enter  into  any  lands  or  tene- 
ments in  diverse  townes  in  one  same  county,  if  he  enter  into 
one  parcell  of  the  lands  or  tenements  which  are  in  one  towne, 
in  the  name  of  all  the  lands  or  tenements  into  which  he  hath 
right  to  enter  within  all  the  townes  of  the  same  county;  by 
such  entrie  he  shall  have  as  good  a  possession  and  iseizin  of 
all  the  lands  and  tenements  whereof  he  hath  title  of  entrie, 
as  if  he  had  entered  in  deed  into  every  parcel!  ":  Litt.^  sec. 
417. 

But  Lord  Coke  says  that  this  general  rule  must  be  under- 
stood with  this  limitation,  that  the  entry  of  a  man  to  recon- 
tinue  his  inheritance  or  freehold  must  ensue  his  action  for  the 
recovery  of  the  same,  and  hence  the  rule  is  limited  to  lands  in 
the  same  county.  "  For  if  the  lands  lie  in  several  counties^ 
there  must  be  several  actions,  and  consequently  several  en- 
tries. So  if  three  men  disseise  me  severally  of  three  severa) 
acres  of  land,  being  all  in  one  county,  and  I  enter  into  one 
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acre  in  the  name  of  all  three  acres,  this  is  good  for  no  more- 
but  for  that  acre  which  I  entered  into,  because  each  disseisor 
is  a  several  tenant  of  the  freehold,  and  as  I  must  have  several 
actions  against  them  for  recovery  of  the  land,  so  my  entry 
must  be  several."  He  also  says:  '*  If  I  enfeoff  one  of  one  acre- 
of  ground  upon  condition,  and  at  another  time  I  enfeoff  the^ 
same  man  of  another  acre  in  the  same  county  upon  condition 
also,  and  both  the  conditions  are  broken,  an  entry  into  one  in 
the  name  of  both  is  not  sufficient;  for  that  I  have  no  right  to 
the  land,  nor  action  to  recover  the  same  but  a  bare  title,  and 
therefore  several  entries  must  be  made  into  the  same  in 
respect  to  the  several  conditions.  But  an  entry  into  one  part 
of  the  land,  in  the  name  of  all  the  land  subject  to  one  condi- 
tion, is  good,  although  the  parcels  be  separate  and  in  several 
towns":  Co.  Lit.  252b. 

So  Richardson,  C.  J.,  in  RiUyy.  Jamesariy  3  N.  H.  27  [14 
Am.  Dec.  325],  says  when  a  man  enters  into  land  under  a 
deed  or  extent,  or  as  heir  to  another,  such  entry  will  give  him. 
possession  of  all  the  land  which  the  title  under  which  he 
enters  embraces;  because  he  is  presumed  to  enter,  claiming 
according  to  his  title.  For  this  purpose  it  is  immaterial 
whether  the  title  under  which  he  enters  be  a  valid  one  or  not. 
This  doctrine  is  reiterated  in  Towle  v.  Ayer,  8  N.  H.  59;  Breck 
V.  Young,  11  Id.  485;  and  also  by  Parker,  C.  J.,  in  Bailey  v. 
Carleton,  supra. 

In  case  of  mortgages,  it  is  held  in  Bennett  v.  Conant,  10 
Cush.  165,  by  Shaw,  C.  J.,  that  the  mortgage  of  several  detached 
parcels  of  land  in  the  same  county  by  one  deed  to  perform  ono 
condition  does,  as  between  such  parties,  constitute  them  to  be 
one  tenement  or  holding  for  the  purpose  of  securing  the  per- 
formance of  the  condition,  and  as  between  those  parties  and 
their  privies  an  entry  on  one  is  an  entry  on  the  whole. 

This  court  held  substantially  the  same  doctrine  in  Green  v. 
Cross,  45  N.  H.  574,  where  several  detached  lots  of  wild  land 
in  the  same  town  were  conveyed  in  mortgage  by  one  deed  and 
upon  one  condition,  that  as  between  the  parties  where  the- 
lands  were  wild  and  unoccupied,  and  where  an  actual  entry 
can  give  no  notice  to  any  one  interested,  an  entry  upon  one 
tract  in  the  name  of  all  in  the  same  county  is  an  entry  upot> 
all  according  to  the  general  rule  in  Co.  Lit.  252  b. 

And  we  think,  upon  the  authority  of  Bailey  v.  Carleton^  12 
N.  H.  17  [37  Am.  Dec.  190],  that  such  entry  on  one  wild  lot^ 
in  the  name  of  all  in  the  same  county,  would  give  constructive 
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legal  possession  of  all  the  other  wild  and  unoccupied  lots  in 
the  same  county,  if  conveyed  in  the  same  deed  and  upon  the 
«ame  condition  with  the  first,  so  that  the  party  thus  entering 
on  one  might  maintain  trespass  against  any  person  afterwards 
•entering  without  right  upon  any  of  the  other  lots  thus  con- 
veyed. 

How  far  such  constructive  possession  could  be  held  to  be 
adverse  to  a  third  person,  who  should  afterwards  show  that  he 
was  the  real  owner  of  some  one  of  said  lots,  not  actually  entered 
upon,  having  a  title  paramount  to  the  plaintiff's  title,  need  not 
be  considered,  as  the  point  is  not  raised.  Here  the  plaintiff, 
having  a  mortgage  deed  of  several  lots  in  the  town  of  Milan, 
-and  having  entered  upon  some  of  these  lots  for  the  purpose  of 
foreclosing  his  mortgage  on  the  whole,  entered  of  course  claim- 
ing the  whole,  and  that  gave  him  constructive  possession  of 
the  whole,  as  against  the  mortgagors,  and  as  against  these  de- 
fendants, who,  as  the  jury  have  found,  were  trespassers  with- 
out right. 

Judgment  on  the  verdict. 

EsTTRT  UPON  0»s  or  Sevebal  Parcbls  of  Land,  as  Entry  upon  All.  :— 
The  doctrine  aimoiinced  by  the  principal  case  that  an  entry  npon  one  lot  of 
land  under  a  deed  which  oonireys  several  lots  in  the  same  county,  upon  the 
same  condition,  is  an  entry  upon  all,  so  as  to  enable  him  to  maintain  actions 
■depending  thereon,  is  sustained  by  the  authorities:  Co.  lit.,  sec.  417;  Ben" 
neU  V.  Conard,  10  Gush.  165;  Lennon  ▼.  Porter,  5  Gray,  31S,  320;  Hanokes  v. 
Brigkam,  IG  Id.  5G1,  565;  Orten  v.  Cross,  cited  in  the  principal  case;  and  see 
bailey  v.  Carleton,  12  N.  H.  9;  S.  C,  37  Am.  Dec.  190. 

Possession  of  Part  of  Tract  of  Land  as  Possission  of  All.  —  As 
noticeil  in  the  principal  case,  where  a  person  enters  into  possession  of  a  part 
•of  a  tract  of  land,  under  color  of  title  to  the  whole  tract»  this  will  operate  as 
a  possession  of  the  entire  premises  described  in  his  deed  of  conveyance:  Note 
to  Taylor  v.  Buckner,  12  Am.  Dec.  357;  Kennebec  Purchase  v.  Springer ,  3  Id. 
•227;  Hammond  v.  Ridgely,  9  Id.  522;  Daniel  v.  Ellis,  10  Id  707;  Carson  v. 
DurneU,  30  Id.  143;  Jones  v.  Perry,  30  Id.  430;  CroweU  v.  Bebee,  33  Id.  172; 
Casey  a  Lessee  t.  Inloes,  39  Id.  658;  Overton's  Hdrs  ▼.  Damsson,  42  Id.  544; 
AlUrnmv,  Long,  45  Id.  688;  McColman  v.  WiUxs,  51  Id.  637;  McLawrinv, 
Salmons,  52  Id.  563;  Marq/  v.  Stone,  54  Id.  736;  Boyall  v.  Lessee  qf  LUle,  CO 
Id.  712;  WilUams  v.  Ballance,  74  Id.  187;  Hicks  v.  Coleman,  85  Id.  103;  and 
on  the  other  hand,  where  a  person  enters  adversely,  without  any  deed  or 
culor  of  title,  he  is  restricted  to  the  land  actually  occupied  by  him:  Note  to 
Taylor  v.  Buckner,  supra;  Kennebec  Purchase  v.  Springer,  supra;  HaU  v. 
Poivel,  8  Id.  722;  Biley  v.  Jameson,  14  Id.  325;  BoyaU  v.  Lessee  of  Lisle, 
-itupra:  City  qf  St,  Louis  v.  Gorman,  77  Id.  586.  See  also  Jadcaon  ▼.  Woodruffs 
13  Id.  525;  Proprietors  cf  Enfield  ▼.  Day,  28  Id.  360;  Doe  ex  denu  Lqftm  t. 
Cobb,  62  Id.  173;  Denham  t.  Holeman,  71  Id.  198. 
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Perkins  v.  Peout* 

[47  Niw  Hjlicfshxks,  887.] 

Bttrdiv  09  Phoot  18  UPON  IvjxmsEK  OF  PROiosflOBT  NoTB  of  ihowiiig  thftt 
he  It  a  bona  fidt  holder,  for  valne,  in  an  action  upon  the  note  by  him 
against  the  maker,  when  the  note  was  obtained  from  the  maker  by  fnuid. 

To  Show  Fraudulent  Intent  with  Which  Bsfrisentatiokb  wxbe  Madi^ 
evidence  of  other  frandulent  representationa  of  a  Binular  character,  made 
by  the  same  person,  and  about  the  same  time,  is  admissible 

Assumpsit  upon  a  promissory  note  made  by  the  defendant 
to  the  order  of  one  Putney,  and  indorsed  by  the  latter  to  the 
plaintiff.  The  note  was  given  in  payment  of  an  interest  in 
certain  oil  lands  in  West  Virginia,  which  the  defendant  was 
induced  to  purchase  through  the  alleged  fraudulent  represen- 
tations of  Putney.  For  the  purpose  of  showing  Putney's  fraud- 
ulent intent  in  making  the  representations,  the  court  permitted 
the  defendant  to  prove  other  similar  alleged  fraudulent  repre- 
sentations made  by  Putney  to  other  persons,  about  the  same 
time,  in  connection  with  the  same  subject-matter.  The  court 
ruled  that  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  he  received  the  note  before  maturity,  and  without  knowl- 
edge of  the  fraud,  or  of  such  facts  and  circumstances  as  should 
have  put  him  upon  inquiry;  and  that  if  the  defendant  had  re- 
ceived anything  of  value  as  the  consideration  of  the  note,  he 
could  not  rescind  the  contract,  and  avoid  payment  of  tbe  note, 
without  first  restoring  or  offering  to  restore  what  he  had  thus 
received.  The  defendant  had  a  verdict,  which  the  plaintiff 
moves  to  set  aside. 

Morrison  and  Stanley^  for  the  plaintiff. 
Sawyer  and  Sawyer y  Jr.y  for  the  defendant. 

By  Court,  Bellows,  J.  It  must  be  considered  as  settled  in 
this  state,  that  if  a  promissory  note  was  obtained  by  fraud  or 
duress,  or  upon  an  illegal  consideration,  and  it  is  held  in  the 
name  of  an  indorsee,  the  burden  is  upon  him  to  prove  that  he 
is  a  bona  fide  holder,  and  for  value:  Clark  v.  Pease,  41  N.  H. 
414;  Garland  v.  Laiie,  46  Id.  245. 

Such  were  the  instructions  substantially  in  the  case  before 

us.    As  the  evidence  tended  to  prove  that  the  note  was  obtained 

by  fraud,  it  was  proper  and  necessary  to  tell  the  jury  upon 

whom  the  burden  of  proof  rested  in  respect  to  the  good  faith 

of  the  transfer,  leaving  it  to  them  to  determine  the  question  of 

fraud  on  the  evidence.  In  respect  to  that  evidence  the  court 
Ax.  Die.  vou  xcm-» 
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gave  no  opinion,  and  there  is  no  exception  to  any  instructions 
as  to  its  competency  to  be  considered. 

The  reason  for  casting  the  burden  of  proof  upon  the  indorsee 
in  such  cases  is  to  be  found  in  the  presumption,  based  upoD 
experience  in  such  cases,  that  a  person  who  has  illegally  or 
fraudulently  obtained  a  promissory  note  will  generally  cause 
it  to  be  sued  in  the  name  of  an  indorsee,  with  a  view  to  shut 
out  or  embarrass  the  defense  that  might  otherwise  be  made. 
For  this  reason,  such  transfers  are  usually  regarded  with  sus* 
picion;  and  hence  the  rule  which  throws  the  burden  of  proof 
upon  the  indorsee,  who  must  very  generally  have  the  best 
means  to  show  what  the  facts  really  are. 

The  proof  of  other  fraudulent  reppesentations  of  the  payee 
about  the  same  time,  and  of  a  similar  character,  was  admitted 
to  show  his  fraudulent  intent  in  this  case,  not  to  render  it 
probable  that  he  made  such  representations  to  defendant;  and 
such  eyidence  is  admissible  for  that  purpose.  This  is  settled 
by  the  case  of  Bradley  v.  Obear^  10  N.  H.  477,  where  the  princi- 
ple involved  was  the  same  as  in  the  case  at  bar. 

Upon  the  same  ground,  proof  of  other  conveyances  made 
about  the  same  time  as  the  conveyance  in  question,  and  with 
intent  to  defraud  creditors,  is  admissible:  Whittier  v.  Vameyi^ 
10  N.  H.  294,  and  cases  cited. 

Indeed,  when  the  knowledge  and  intent  of  a  party  is  a  ma* 
terial  fact,  proof  of  matters  apparently  collateral  is  admissible 
in  many  cases,  both  civil  and  criminal:  1  Greenl.  Ev.,  sec.  53, 
and  notes,  and  numerous  cases  cited;  4  Stark.  Ev.  377;  Bos- 
coe's  Grim.  Ev.  94.  Among  the  cases  of  this  sort  are  indict- 
ments for  altering  counterfeit  money;  and  then  altering  other 
and  similar  counterfeit  money  about  the  same  time,  or  having 
it  in  the  prisoner's  possession,  may  be  received  upon  the  ques- 
tion of  guilty  knowledge. 

So  in  actions  for  slander,  proof  of  other  language  used  about 
the  same  time  is  admissible  to  show  malice:  2  Starkie  on  Slan- 
der, 54-57. 

In  Roscoe's  Grim.  Ev.  94,  before  cited,  it  is  laid  down  with- 
out qualification,  that  wherever  the  intent  of  the  prisoner 
forms  part  of  the  matter  in  issue,  evidence  may  be  given  of 
other  facts  not  in  issue,  provided  they  tend  to  establish  the 
intent  of  the  prisoner  in  committing  the  act  in  question,  and 
the  authorities  cited  by  him  fully  sustain  the  doctrine. 

The  instructions  as  to  the  necessity  of  restoration  were  cor- 
rect, and  the  exception  appears  not  to  be  insisted  upon. 

Judgment  on  the  vordict. 
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BuBDBN  OF  Proof  is  upon  Indoksbe  of  Neootiabls  Pafbb  of  showing 
that  he  is  a  bona  fide  holder  for  value,  if  fraud,  duress,  or  illegality  in  the 
inception  of  the  paper  is  shown:  BeUzJtoover  v.  Blackstoekf  27  Am.  Dec.  330; 
Morgan  v.  Tarborougk,  33  Id.  553;  JSUieoU  v.  Marim,  61  Id.  327;  Claftp  r. 
County  qf  Cedar,  68  Id.  678,  692;  Fuller  v.  Hutdimgs,  70  Id.  746;  PaUm  t. 
CoU,  72  Id.  58;  DcurisY,  BartleU,  SO  1±  375;  Hafbimmv.  Bank  qf  8taie  <if  In- 
diana, 92  Id.  308. 


Hunt  v.  Wright, 

[47  Nbw  HamPSHXBS,  898.1 

OoKDrnoN  IN  CoNVBTAHOB  OF  Land  IN  UNDIVIDED  Sharxs  to  the  indi- 
vidual members  of  an  association  for  the  purpose  of  erecting  and  man- 
aging a  hotel,  that  the  land  was  to  be  held  in  common,  without  partition 
or  division,  subject  to  the  articles  of  the  association,  is  not  invalid  as 
repugnant  to  the  estate  granted,  or  upon  grounds  of  public  policy;  and 
each  of  the  grantees,  and  those  claiming  under  them,  are  estopped  to 
claim  partition  as  against  the  others. 

Petition  for  partition  by  Israel  Hunt  against  Otis  Wright. 
On  March  25,  1847.  Hunt  and  others  entered  into  articles  of 
association  for  the  purpose  of  erecting  and  managing  a  hote] 
in  Nashua  to  be  known  as  the  Pearl  Street  House.  The  capi- 
tal stock  was  twelve  thousand  dollars,  divided  into  120  shares 
of  one  hundred  dollars  a  share.  It  was  provided  that  ^^  holders 
of  shares  to  the  amount  of  two  thirds  of  the  whole  shall  be  a 
quorum  to  transact  business/' and  that  "all  questions  shall 
be  decided  by  a  majority  of  votes  cast,  each  stockholder  being 
entitled  to  one  vote  for  every  share  he  owns."  On  the  same 
day  one  Stevens  conveyed  the  land  in  question  to  Hunt  and 
his  associates  by  deeds  containing  the  following  condition: 
"Provided,  however,  and  this  conveyance  is  upon  the  condi- 
tion that  said  premises  are  to  be  held  by  the  said  Hunt  and 
his  heirs  and  assigns  in  common  with  the  tenants  of  the  other 
undivided  parts  of  said  tract  hereby  conveyed,  without  parti- 
tion or  division,  subject  to  the  articles  of  association  entered 
into  on  the  25th  of  March,  1847,  by  the  proprietors  of  the 
Pearl  Street  House."  Hunt's  share  amounted  to  two  undi- 
vided one  hundred  and  twentieth  parts  of  the  land.  Hunt  and 
his  associates  erected  a  hotel,  and  managed  the  same  until 
about  May,  1849,  since  which  time  there  has  been  no  meeting 
of  the  association,  but  the  hotel  was  managed  by  one  Noyes, 
the  owner  of  one  hundred  and  eighteen  one  hundred  and 
twentieth  parts,  until  about  1856,  when  Noyes  sold  out  his 
interest  to  Wright,  who  continued  to  occupy  the  premises  in 


\ 
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the  same  manner  as  by  Noycs,  without  pajring  Hunt  any  rent. 
The  foregoing  facts  were  agreed  upon  for  the  purposes  of  the 
decision. 

A.  W.  Sawyer^  for  the  plaintifiT. 

Bailey^  and  Eastman  and  Cross,  for  the  defendant. 

By  Court,  Bartlett,  J.  The  proviso  in  the  deed  is  not 
repugnant  to  the  estate  granted,  for  originally  at  common  law 
a  tenant  in  common  could  not  be  compelled  to  make  partition: 
Litt.,  sec.  318;  Co.  Lit.  187  a;  2  Bla.  Com.  194;  and  the  right 
given  by  statute,  being  for  the  benefit  of  the  party,  may  be 
waived  by  him:  Coleman  v.  Coleman,  19  Pa.  St.  100  [57  Am. 
Dec.  641];  Broom's  Leg.  Max.  647.  It  is  not  in  restraint  of 
alienation,  for  each  tenant  may  convey  his  share  at  his  pleas- 
ure, nor  does  it  preveT\b  a  beneficial  enjoyment  of  the  profits, 
for  by  the  articles  of  association  the  rents,  after  deducting 
the  incidental  expenses,  are  to  be  divided  among  the  tenants 
in  proportion  to  their  shares;  it  is  merely  a  partial  and  tem- 
porary restriction  as  to  the  mode  of  occupation:  Gray  v.  Blan- 
chard,  8  Pick.  289.  Similar  provisions  have  frequently  been 
treated  as  valid:  1  Shep.  Touch.  129,  130;  Gray  v.  Blanchard, 
8  Pick.  289;  Gillis  v.  Bailey,  17  N.  H.  18;  S.  C,  21  Id.  150; 
Emerson  v.  Simpson,  43  Id.  475  [80  Am.  Dec.  184];  Chapin 
V.  School  District,  35  Id.  451;  Woods  v.  Cheshire  Co.,  32  "Id. 
423;  Savage  v.  Mason,  3  Cush.  500;  Richardson  v.  Merrill,  21 
Me.  49;  Fisher  v.  Dewerson,  3  Met.  54G;  Parsons  v.  Miller, 
15  Wend.  564;  Stuyvesant  v.  Mayor,  11  Paige,  414;  Cornelius 
V.  Ivins,  26  N.  J.  L.  376;  Southard  v.  Railroad,  26  Id.  13; 
Collins  V.  Marcy,  25  Conn.  242;  Hooper  v.  Cummings,  45  Me. 
359;  Pennsylvania  R.  R,  v.  Parke,  42  Pa.  St.  31;  and  although 
the  provision  in  some  of  these  cases  was  by  covenant,  yet 
alienation  can  no  more  be  restrained  by  covenant  than  by 
condition:  2  Greenleaf 's  Cruise,  sec.  6,  note;  Piatt  on  Cove- 
nants, sec.  569. 

Nor  is  the  proviso  invalid  as  creating  a  perpetuity.  The 
policy  of  the  law  has  been  opposed  to  perpetuities,  because  they 
prevent  the  free  alienation  of  property:  4  Kent's  Com.  264;  1 
Jarman  on  Wills,  219;  1  Shep.  Touch.  130.  It  has  been  said 
that  "a  grantor  when  he  conveys  an  estate  in  fee  cannot 
annex  a  condition  to  his  grant  absolutely  restraining  aliena- 
tion; ....  such  restriction  being  imposed  on  him  to  prevent 
perpetuities;  but  short  of  that  restriction  the  parties  may 
modelitas  they  please":  Piatt  on  Covenants,  404;  Mitchinson 
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V.  Carter^  8  Term  Rep.  GO;  Brooni^s  Leg.  Max.  539.  Here 
the  proviso  imposes  no  restraint  upon  alienation,  and  doe? 
not  at  any  time  prevent  a  beneficial  enjoyment  of  the  prop- 
erty and  of  its  profits;  it  would  seem  to  have  no  greater 
tendency  to  perpetuity  than  the  original  rule  of  the  common 
law  as  to  the  partition  of  such  estates,  and  indeed,  it  creates 
no  greater  restrictions  than  often  exist  in  cases  of  real  estate 
devoted  by  grant  to  the  uses  of  copartnerships  or  corporations; 
and  many  of  the  cases  cited,  to  which  others  might  be  added, 
show  conditions  or  covenants  limiting  the  mode  of  enjoyment 
of  the  property  conveyed  quite  as  strictly,  and  creating  quite 
as  much  if  not  more  difficulty  in  alienation  than  the  provision 
in  question.  The  conditions,  being  subject  to  the  articles  of 
association,  is  to  continue  only  till  the  objects  of  the  associa- 
tion are  accomplished:  Coleman  v.  Coleman^  19  Pa.  St.  100 
[57  Am.  Dec.  641].  Under  the  articles  of  association,  those 
objects  are  "the  erecting  and  managing"  of  a  hotel  on  a  cer- 
tain lot  of  land  in  Nashua,  and  the  provision  is  made  that 
"holders  of  shares  to  the  amount  of  two  thirds  of  the  whole 
shall  be  a  quorum  to  transact  business,"  and  that  "all  ques- 
tions shall  be  decided  by  a  majority  of  votes  cast,  each  stock- 
holder being  entitled  to  one  vote  for  every  share  he  owns";  so 
that  under  these  articles  power  is  given  to  dissolve  the  asso- 
ciation at  any  time;  and  aside  from  these  specific  provisions 
in  the  articles,  adequate  powers  of  dissolution  can  be  found  in 
equity:  Story  on  Partition,  sees.  275-291,  and  note.  In  any 
view,  therefore,  the  proviso  does  not  create  an  obligation  that 
in  law  should  be  deemed  perpetual:  Ooesele  v.  Bimeler^  14 
How.  608. 

We  are  therefore  of  opinion  that  the  proviso  is  not  invalid 
as  repugnant  to  the  estate  granted,  or  upon  grounds  of  public 
policy:  Coleman  v.  Colem/in,  19  Pa.  St.  100  [57  Am.  Dec.  641]; 
Goesele  v.  Bimeler^  14  How.  608;  1  Co.  Lit.  165  a;  and  see 
Brown  v.  Lutheran  Churchy  23  Pa.  St.  495;  Conant  v.  Smithy 
1  Aik.  67  [15  Am.  Dec.  669];  Black  v.  Tyler,  1  Pick.  152. 

The  words  used  in  the  proviso  are  apt  to  create  a  condition: 
Gray  v.  Blanchardj  8  Pick.  289,  Com.  Dig.,  tit.  Condition,  A,  2; 
Bac.  Abr.,  tit.  Condition,  A,  E;  Portington^s  Case^  10  Coke, 
42  a;  and  though  this  might  not  of  itself  prevent  a  clause 
from  being  also  a  covenant  (Bac.  Abr.,  tit.  Condition,  G;  Piatt 
on  Covenants,  72;  CromwelVa  Case,  2  Coke,  71  b;  Shep.  Touch. 
163),  we  need  not  here  inquire  whether  the  grantee,  not  exe- 
cuting such  a  deed,  can  be  held  as  a  covenantor,  or  whether 
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the  words  aro  sufficient  to  raise  a  XK>yenant)  nor  question  the 
general  rule  that  no  one  but  the  grantor  and  his  heirs  can 
take  advantage  of  a  condition;  for  here  the  petitionee  does  not 
seek  to  take  advantage  of  a  condition  as  such,  which  can  only 
be  by  enforcing  forfeiture:  2  Greenleaf's  Cruise,  32;  but  the 
j)etitioner  makes  his  title  and  founds  his  claim  to  partition 
solely  upon  a  deed,  the  condition  of  which  is,  that  he  shall  not 
have  partition.  If  the  proceeding  had  been  against  Stevens, 
his  grantor,  Hunt,  would  have  been  estopped  to  assert  such  a 
claim,  for  it  would  have  been  in  conflict  with  the  conaition  in 
the  deed  of  Stevens  upon  which  he  holds  his  estate:  Robinson 
V.  Leavitt,  7  N.  H.  76;  Bates  v.Norcross,  17  Pick.  22;  Co.  Lit. 
365  b;  and  inconsistent  with  the  terms  of  that  deed  by  virtue 
of  which  he  makes  the  claim;  and  although  the  grantee  in  a 
deed  poll,  merely  as  such,  may  not  be  estopped  by  its  accept- 
ance, yet  as  against  his  grantor  and  his  privies,  where  he  is 
making  his  title  under  such  a  deed,  and  asserting  his  claim 
solely  by  reason  of  it,  he  is  estopped  to  enforce  such  claim  if 
it  is  inconsistent  with  the  valid  provisions  of  the  deed:  Chitty 
on  Contracts,  6;  2  Smith's  Lead.  Cas.,  Am.  ed.,  538;  Co.  Lit. 
352  a;  Com  Dig.,  tit.  Estoppel,  A,  3;  Jackson  v.  Ireland^  3 
Wend.  99;  Wilder  v.  Russell,  Cheshire,  August,  1866;  Qreat 
Falls  Co,  V.  Worcester,  15  N.  H.  415,  457;  Thellusson  v.  Wood- 
ford, 13  Ves.  218;  Green  v.  Kemp,  13  Mass.  519  [7  Am.  Dec. 
169];  Flanders  v.  Jones,  30  N.  H.  163;  True  v.  Condon,  44  Id. 
58;  Russell  v.  Dudley,  3  Met.  149;  Brown  v.  Snell,  46  Me.  446; 
Chautauque  Co.  Bank  v.  Risley,  4  Denio,  480;  Utica  Bank  v. 
Mersereau,  3  Barb.  Ch.  528,  570  [49  Am.  Dec.  189];  Oakley 
V.  Perry,  3  Ohio  St.  347;  Oerrish  v.  Proprietors  Union  Wharfs 
26  Me.  384  [46  Am.  Dec.  668];  Funk  v.  Newcomer,  10  Md.  316; 
Coleman  v.  Coleman,  19  Pa.  St.  112  [57  Am.  Dec.  641];  Ros- 
seU  V.  Wickham,  36  Barb.  386;  Smith  v.  Smith,  14  Gray,  532; 
Smith  V.  Ouild,  34  Me.  443;  Thompson  v.  Thompson,  19  Id. 
239,  240  [36  Am.  Dec.  751];  Flagg  v.  Mann,  14  Pick.  482;  and 
see  Parker  v.  Brown,  15  N.  H.  188;  Hamhlett  v.  Hamhleit,  6 
Id.  339;  Hazelton  v.  Batchelder,  44  Id.  43;  Pitts  v.  Gilliam,  1 
Head,  550;  and  Wedge  v.  Moore,  6  Cush.  8. 

Stevens  would  also  be  estopped  to  claim  petition  against 
Hunt  and  his  privies,  for  such  a  claim  would  obviously  be 
inconsistent  with  the  condition  in  his  deed,  and  with  the  title 
he  has  thereby  conveyed:  2  Smith's  Lead.  Cas.  456;  4  Kent's 
Com.  261,  note;  Com.  Dig.,  tit.  Estoppel,  A,  2;  Thompson  v. 
Thompson,  19  Me.  242  [36  Am.  Dec.  751];  and  see  French  v. 
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Jlent^  43  N.  H.  449.  Between  Wright,  holding  under  a  like 
^eed,  and  his  grantor,  Stevens,  n  similar  estoppel  would  exist; 
and  as  both  he  and  Hunt  claim  under  such  deeds  from  the 
same  grantor,  executed  and  acceptocl  in  pursuance  of  a  com- 
mon arrangement  and  in  furtherance  of  a  common  object,  and 
4is  ])arts  of  one  general  transaction  between  these  parties  and 
their  associates,  they  and  tho^e  claiming  under  them  are 
•equally  estopped  as  against  each  other,  when  they  assert 
•claims  under  those  deeds:  Com.  Dig.,  tit.  Estoppel,  B;  Co.  Lit. 
552  a;  Corbeil  v.  ^orcross,  35  N.  H.  99;  HiU  v.  Hill,  4  Barb. 
430;  Jones  v.  Johnston,  18  How.  150. 

The  case  does  not  find  that  the  association  has  been  dis- 
solved, but  simply  that  no  meeting  of  the  association  has 
been  held  since  May,  1849,  but  neither  by  the  articles  of  as- 
sociation: Wordsworth  on  Joint  SStock  Companies,  392,  393; 
and  see  Story  on  Partnerships,  sees.  280,  282;  3  Kent's  Com. 
53,  60,  61. 

The  petition  must  therefore  be  dismissed. 


Partition  between  Tenants  in  Common  is  not  Common-law  Right: 
Note  to  KkhoU  v.  NkJuUs,  C7  Am.  Dec.  703;  and  it  may  be  waived:  Coleman 
w.  Coleman,  57  Id.  (Ul;  and  see  dmami  v.  Smithy  15  Id.  669. 

Rkstraints  on  Alienation,  Validity  of:  See  De  Peyater  t.  Miehaet,  17 
Am.  Dec  470,  and  ezhauative  note. 

CuNiiinoNS,  wasnuB  within  Rulb  as  to  PERPBTcmnis:  See  note  to 
Bamwn  t.  Bartnan^  90  Am.  Dec  103,  where  the  qaescion  is  considered,  and 
the  principal  case  cited. 

CoNDmoN  IN  Deed  can  onlt  be  Taken  Advantage  of  bt  Orantob 
OB  HIS  Heibs:  Cro$8  ▼.  Carmti^  44  Am.  Dec  742,  and  note  758;  Bangor  t. 
Warren,  56  Id.  657. 
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Deposit  of  Deed  with  Third  Person  is  not  Good  Delivert  to  Grantee, 
if  the  grantor  continnes  till  his  death  to  have  the  right  to  recall  the 
deed,  and  no  such  arrangement  has  been  entered  into  between  liie  de- 
positary and  the  grantee  as  to  create  a  privity  between  them,  although 
the  grantor  may  never  have  recalled  it. 

Declarations  op  Ancestor  are  Admissible  agamst  those  claiming  an  his 
heirs  at  law. 

Declarations  op  Grantor,  Subsequent  to  Grant,  are  not  Admissibli 
against  his  grantee. 

Writ  of  entry  by  Abel  W.  Baker  and  wife  against  Joseph 
llaskell,  Jr.,  for  an  undivided  eighth  part  of  a  certain  tract 
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of  land.  Mrs.  Baker  and  the  defendant  were  two  of  eight 
surviving  children  of  Joseph  Haskell,  Sen.,  who  died  in  posses- 
sion of  the  premises,  April  19,  1865.  The  defendant  claimed 
under  a  deed  to  him  from  his  father,  dated  October  20,  1856, 
and  recorded  May  13,  1865.  The  defendant  proved  the  exe- 
cution of  the  deed  by  one  of  the  subscribing  witnesses;  and 
to  prove  its  delivery  called  one  Dr.  Caverly,  who  testified  that 
Joseph  Haskell,  Sen.,  had  told  the  witness  that  his  son,  the  de- 
fendant, who  had  recently  married,  wished  him  to  make  some- 
arrangement  of  his  property;  that  he  alwayp  meant  to  do  well 
for  his  son,  but  that  he  did  not  know  how  the  son  would  use 
property;  that  he  gave  the  witness  a  paper,  saying  that  it  was- 
a  writing  in  favor  of  his  son,  which  he  wanted  the  witness  to 
take  and  keep  in  his  possession  until  a  proper  time  to  produce 
it;  that  the  witness  carried  the  writing  home,  but  did  not 
know  what  its  contents  were;  and  that  he  kept  the  writing 
until  a  short  time  after  Joseph  Haskell,  Sen.,  died,  when  ho 
sent  it  to  the  defendant.  The  witness  identified  the  deed  a& 
the  writing  which  he  had  had  in  his  possession.  One  But> 
trick,  who  was  the  administrator  of  Haskell's  estate,  testified 
that  he  sent  for  the  defendant,  to  show  the  effects  of  the  de- 
ceased to  be  appraised,  and  the  defendant  pointed  out  th& 
land  in  question  as  part  of  the  property  to  be  appraised.  The 
plaintiffs  objected  that  there  was  no  competent  evidence  that 
the  deed  was  delivered  so  as  to  vest  the  title  in  the  defendant* 
The  defendant  offered  to  show  that  about  two  months  before 
he  died,  Joseph  Haskell,  Sen.,  refused  to  sell  the  land,  for  the 
reason  that  he  had  conveyed  it  to  the  defendant,  to  which 
the  plaintiffs  objected.  The  case  was  by  consent  taken  fron 
the  jury,  in  order  to  settle  the  legal  questions. raised  on  th 
trial. 

Cushingy  Woodward,  amd  Wellington^  for  the  plaintiffs. 
Wheeler  and  Faulkner,  for  the  defendant. 

By  Court,  Smith,  J.  Since  the  decision  in  Cook  v.  Brown^ 
84  N.  H.  460  (overruling  Shed  v.  Shed,  3  Id.  432),  it  must  be 
regarded  as  the  established  doctrine  of  this  state  that  placing 
a  deed  in  the  hands  of  a  third  person  is  not  a  good  delivery, 
unless  the  grantor  parts  with  his  dominion  over  the  deed.  If 
the  grantor  continues  till  his  death  to  have  the  right  to  recall 
(he  deed  from  the  depositary,  there  is  no  delivery:  See  alsa 
Bank  v.  Webster,  44  Id.  269;  Johnson  v.  Farley,  45  Id.  505. 
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In  Winkley  v.  Foye,  33  Id.  171  [66  Am.  Dec.  715],  it  wa» 
held,  in  accordance  with  what  we  understand  to  be  the  general 
rule,  that  a  party  who  deposits  money  with  another  to  be  ap- 
propriated for  the  benefit  of  a  third  person,  being  under  na 
legal  oi)ligation  so  to  appropriate  it,  has  a  right  to  counter- 
mand the  appropriation,  and  recall  the  money  at  any  time 
before  h  has  been  actually  appropriated,  or  before  such  an  ar- 
rangement has  been  entered  into  between  the  depositary  and 
the  person  for  whose  benefit  it  was  deposited,  as  creates  a  priv- 
ity between  them  and  amounts  to  an  appropriation  of  itj  any- 
thing short  of  this  is  immaterial  and  unimportant  so  far  a» 
concerns  the  depositor's  right  to  recall  and  recover  back  his- 
money:  See  also  Perry^s  Petition,  16  Id.  44,  46.  No  reasorv 
is  perceived  why  the  same  principle  should  not  apply  to  the- 
dcposit  on  a  deed.  In  the  present  case,  there  is  no  evidence 
of  any  arrangement  between  the  depositary  and  the  grantee 
creating  any  privity  between  them.  On  the  contrary,  it  would 
seem  from  the  testimony  of  the  grantor's  administrator  that 
the  grantee  never  knew  of  the  existence  of  the  deed  till  after 
the  grantor's  death.  The  grantor  never  lost  his  right  to  con- 
trol the  deed,  and  could  have  maintained  trover  for  it  against 
the  depositary  after  a  demand  and  refusal. 

Under  the  above  decisions  in  thiR  state,  we  must  hold  that 
there  is  nothing  in  the  testimony  of  Dr.  Caverly  and  Mr.  But- 
trick  from  which  a  jury  could  find  a  delivery  to  the  defendant; 
and  if  no  further  testimony  than  that  of  these  two  witnesses 
should  be  introduced  upon  a  subsequent  trial,  it  will  then  be 
the  duty  of  the  court  to  direct  a  verdict  for  the  plaintiffs. 

There  are  reported  decisions  in  this  state  and  elsewhere 
which  may  seem  to  imply  that  the  validity  of  a  delivery  in  a 
case  like  the  present  depends  solely  upon  the  grantor's  inten- 
tion: See  Parker,  C.  J.,  in  Hayes  v.  Davis,  18  N.  H.  600,  602; 
Wilcox,  J.,  in  Boody  v.  Davis,  20  Id.  140,  142,  143  [51  Am. 
Dec.  210];  Parker  v.  Dustin,  22  Id.  424;  0' Kelly  v.  0' Kelly.  ^ 
Met.  436.  But  where,  as  in  this  case,  there  is  no  question  of 
estoppel,  it  is  difiBcult  to  see  how  the  grantor's  intention  to- 
part  with  all  dominion  over  the  deed  (supposing  such  inten- 
tion to  have  existed)  can  avail  the  grantee  if  no  act  has  been 
done  which  will  in  law  be  regarded  as  carrying  out  this  inten- 
tion and  as  barring  his  right  to  recall  the  deed.  If  a  grantor^ 
after  demand  and  refusal,  should  bring  trover  against  a  de- 
positary who  had  haji  no  communication  with  the  grantee,  the- 
depositary  could  not  set  up  the  defense  that  the  grantor,  whei> 
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he  gave  him  the  deed,  did  not  intend  to  retain  the  right  to  re* 
*call  it.  The  grantor  has  a  right  to  change  his  mind  and  recall 
tlie  deed  at  any  time  before  the  depositary  has  entered  into  an 
4irrangcment  with  the  grantee  to  hold  it  for  him  or  deliver  it 
4o  him.  The  fact  that  in  this  instance  the  grantor  did  not  re- 
call  the  deed  is  immaterial.  If  he  had  the  right  to  recall  it, 
there  was  no  delivery:  Cook  v.  Brownj  ubi  supra. 

The  declarations  of  Joseph  Haskell,  Sen.,  if  relevant  to  the 
issue,  are  competent  evidence  for  the  defendant  against  these 
plaintiffs  claiming  as  his  heirs  at  law.  "  The  admissions  o? 
the  person  under  whom  a  party  claims,  made  while  he  is 
alleged  by  such  party  to  have  held  the  title,  are  evidence 
-against  such  party  ":  Morrill  v.  Foster^  33  N.  H.  379;  Little  v. 
<}ib8on,  39  Id.  505;  Hurlhurt  v.  Wheeler,  40  Id.  73;  Hodges  v. 
IlodgeSy  2  Cush.  455;  see  also  Hobhs  v.  Cramy  22  N.  H.  130. 
The  plaintiffs,  claiming  as  heirs  at  law,  allege  the  title  to  have 
•been  (as  the  possession  is  admitted  by  both  parties  to  have 
t>een)  in  Joseph  Haskell,  Sen.,  to  the  day  of  his  death.  If^ 
liowever,  the  statement  "that  he  had  conveyed  it  to  the  de- 
fendant "  was  merely  a  statement  of  the  grantor's  understand- 
tng  of  the  legal  effect  of  the  acts  stated  in  Dr.  Caverly's 
testimony,  it  is  immaterial.  It  does  not  appear  to  have  been 
said  to  the  depositary  or  to  the  grantee,  and  could  not  make 
or  perfect  a  delivery  if  there  had  been  none  before.  The  evi- 
dence should  be  submitted  to  the  jury  with  instructions  to  dis- 
regard it,  unless  they  find  that  it  relates  to  other  or  further 
transactions  than  those  detailed  by  Dr.  Caverly. 

Tho  declarations  of  Joseph  Haskell,  Sen.,  offered  by  the 
^ilaintiffs,  are  not  evidence  against  this  defendant,  if  made 
after  the  deposit  of  the  deed  with  Dr.  Caverly.  It  is  true 
that  botli  parties  claim  under  the  declarant;  but  the  defend- 
ant's cliiim  dates  from  the  deed,  not,  like  the  plaintiffs',  from 
1  he  death  of  the  declarant. 

The  defendant  is  bound  by  r.ll  his  grantor's  declarations  up 
to  tho  time  of  the  alleged  grant,  on  the  ground  that  his 
grantor  and  he  are  identified  in  interest.  But  this  identity 
ceases  when  the  conveyance  is  made,  for  it  then  becomes  the 
interest  of  the  grantor  to  limit  and  defeat  the  operation  of  his 
conveyance.  If  the  subsequent  declarations  of  the  grantor 
arc  admissible  in  behalf  of  his  heirs,  they  would  have  been 
equally  so  in  behalf  of  himself,  thus  giving  him  the  power 
of  indirectly,  revoking  Iiis  own  grant.  By  a  conveyance,  a 
grantee  Bucceeds  to  tho  tiClo  aH  quaIi(io<]  hy  the  ac'missions  of 
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liis  grantor,  made  before  the  conveyance;  but  this  title  is  not 
subject  to  be  impaired  or  defeaied  by  any  subsequent  decla- 
rations of  the  grantor:  Hurlburt  v.  Wheeler,  40  N.  H.  73,  76, 
77;  BartUt  v.  Delprat,  4  Mass.  702;  Aldrich  v.  EarUy  13  Gray, 
578;  Clarke  v.  Waite,  12  Mass.  439;  see  also  Smith  y.  Powers^ 
15  N.  H.  546. 
Case  discharged. 

Formal  Delivery  of  Deed  to  Grantee  in  Person  is  not  NBonsABTi 
Wood  ▼.  Ingraham,  51  Am.  Dec.  G7I,  and  note  collecting  prior  caaea;  WeU- 
ixym  V.  Weaver,  63  Id.  235;  WaU  v.  WaU,  64  Id.  147;  Morriaon  v.  Keify,  74  Id. 
169;  Walker  ▼.  Walker,  89  Id.  445.  As  to  the  recording  of  a  deed  amounting 
to  delivery,  see  Newlin  ▼.  Oabome,  67  Id.  269»  and  note;  BtdliU  t.  Taylor,  69 
Id.  412;  Jackaan  ▼.  Cleveland,  90  Id.  266.  But  the  deposit  of  a  deed  with  a 
third  person  is  not  a  good  delivery  to  the  grantee,  if  the  grantor  continues 
till  his  death  to  have  the  right  to  recall  the  deed:  Jonea  v.  Jonee,  16  Am. 
Dec.  35,  and  note  41;  CHlmore  v.  WhUeaidea,  31  Id.  663;  note  to  WeUbomr. 
Weaver,  63  Id.  244. 

Declarations  of  Grantor  Subsequent  to  Grant  are  not  in  Gensraa 
Admissible  against  the  grantee:  Note  to  HorUm  v.  StMi,  42  Am.  Dec.  632; 
Thompaon  v.  Thonvpaon,  68  Id.  638,  642;  Orani  v.  Lewla,  80  Id.  785;  but  it  it 
otherwise  as  to  prior  declarations:  HorUm  v.  SmUh,  42  Am.  Dec.  628,  and 
note;  Dow  v.  JeweU,  45  Id.  371;  NewUn  v.  Ot^xyme,  67  Id.  269.  The  prin- 
cipal case  is  quoted  on  this  point  in  Worthing  v.  Worthing^  64  Me.  837. 


Closson  v.  Morrison. 

L47  Nkw  Hampsuibk,  482. J 

OrFicRn  Wno  Arrests  Person  for  Commission  of  Orimb  mat  Seaboh 
lliM  to  ascertain  if  deadly  weapons,  money,  or  articles  of  value  are  on 
)iis  person  or  in  his  possession,  by  means  of  which  the  prisoner  might 
commit  violonce  or  effoct  his  escape,  and  if  found,  may  seize  and  hold 
tliem  until  tiio  prisoner  \h  discharged,  or  until  they  are  otherwise  prop- 
eriy  dispo^nd  of;  and  tlio  otiioer  vill  not  be  liable  therefor,  if  he  acta  in 
goml  faith,  ;ui<l  from  n  tluo  i-egard  to  the  safety  of  himself  or  of  the  pub- 
lic, or  the  4ocrjritY  of  the  prisuiier. 

Ir  H  Qi;tarrioN  i#k  Kait  wmi  Juhy  wiikturr  Ofkiceu  Taking  Property 
ruOM  J*Kt.H(»vKR,  irrt'Htod  tor  the  coiumission  uf  a  criuie,  acted  Utoft  fide 
and  for  a  proper  purptMe,  oi*  maUiJide  and  for  an  improper  purpose. 

ArrACHMKXT  ou  Lkvy  ia  Voin,  iv  Officer  Unlawfully  Gets  Possk!«i on 
OF  DEirrouN  I^koi'Kri  y,  inul  tiien  attaches  it  on  mesne  x^rocess,  or  levies 
U[)ou  it  on  Hxe<;iition. 

AlTAi;HMENr    OF     rKOPERTY    TaKKM     BY    OFFICER    FROM     PeRSON     OF     OnS 

'  Arrested  pdr  CoMMiasioN  of  Ceiux  is  Void,  if  the  officer  takes  the 
property  simply  for  the  purpose  of  getting  possession  of  it,  so  that  he 
might  .fctach  it  on  writs  which  he  then  held  or  expected  to  receive;  but 
if  he  takes  it  in  good  faith,  to  sncure  the  safe-keeping  of  the  prisoner, 
an  attaohmuit  of  it  by  him  on  a  writ  which  then  ooniM  into  bis  bands 
iavalM. 
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PRESDMPTION   SHOULD    BE  THAT  OFFICER  ACTED  IN    GOOD  FaITH  in  taking 

property  from  the  person  of  one  whom  he  arrests  for  the  commission  of  a. 
crime,  and  attaching  the  same  on  a  writ  which  then  comes  into  his  hands, 
if  there  is  no  evidence  on  the  question,  or  the  evidence  is  equally  bal- 
anced, although  the  facts  should  be  submitted  to  the  jury,  who  should 
find  upon  a  preponderance  of  all  the  evidence. 

• 

Trover  for  legal-tender  notes,  coins,  a  watch  and  chain,  and 
a  wallet.  The  defendant,  a  deputy  sheriff,  arrested  the  plaintiff 
on  a  complaint  for  larceny,  made  by  one  Ford,  took  him  before 
a  justice  of  the  peace,  and  on  adjournment  of  the  licaring,  of 
his  own  motion,  searched  the  person  of  tlie  plain tifT,  and  took 
from  him  the  property  in  question.  On  the  next  day  the  de- 
fendant attached  the  property  on  two  writs,  then  put  into  hi» 
hands,  against  the  plaintiff,  one  in.  favor  of  Ford,  the  other  in 
favor  of  one  Cox,  made  by  Ford's  direction.  The  defendant 
also  made  additional  attachments  of  the  same  property  a  few 
days  thereafter,  on  other  writs  received  by  him.  The  defend- 
ant claimed  that  it  was  necessary  for  him  to  search  and  take 
from  the  plaintiff  the  property,  to  insure  the  safe-keeping  of 
the  plaintiff;  that  he  did  so  in  good  faith;  that  the  necessity 
and  good  faith  are  to  be  presumed,  and  that  having  so  taken 
the  property,  he  could  properly  attach  it  on  the  writs  which 
afterwards  came  into  his  hands.  The  plaintiff  claimed  that 
the  burden  of  proof  as  to  the  existence  of  the  necessity  for  the 
search  and  seizure,  and  as  to  the  good  faith  of  the  defendant^ 
rested  upon  the  defendant;  that  any  abuse  by  the  defendant  of 
his  authority  would  make  him  a  trespasser  ab  initio;  and  that 
the  attachment  of  the  property,  which  the  defendant  had  in 
his  hands  simply  to  insure  the  safe-keeping  of  the  plaintiff,  and 
which  for  all  other  purposes  was  still  on  the  person  of  the 
plaintiff,  was  an  abuse  of  the  authority  under  which  the  de- 
fendant took  and  held  the  property.  It  was  agreed  that  the 
questions  raised  should  be  submitted  to  the  court,  and  that 
Buch  judgment  be  rendered  as  the  court  may  order,  or,  if  either 
party  should  elect,  after  the  opinion  is  given,  a  jury  trial 
should  be  had. 

Westgate  and  MorsBj  and  H.  and  O.  A,  Bingham,  for  the 
plaintiff. 

Carpenter  aTui  Hibbardj  for  the  defendant. 

By  Court,  Sarqent,  J.  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  effects  against  unreason- 
able searches  and  seizures,  and  against  being  deprived  of  life^ 


l;cc.  18G7.|  Cluosun  v.  Mokki»on.  461 

liberty,  or  property  without  due  process  of  law,  is  secured  by 
the  fourth  and  fifth  amendments  to  the  constitution  of  the 
United  States,  and  by  articles  15  and  19,  bill  of  rights,  New 
Hampshire  constitution. 

But  in  the  administration  of  criminal  law,  searches  and 
seizures  often  become  not  only  reasonable,  but  highly  proper 
iind  necessary.  The  duty  of  oflScers  under  search-warrants  for 
£>pecific  property  in  specified  places  is  well  settled:  1  Chitty's 
•Crim.  Law,  57, 58;  Commonwealth  v.  Erwiriy  1  Allen,  587;  HoUey 
V.  Mix,  3  Wend.  350  [20  Am.  Dec.  702].  Our  statute  provides 
that  **  any  officer  who  shall  find  any  implement,  article,  or 
thing,  kept,  used,  or  designed  to  be  used  in  violation  of  law, 
or  in  the  commission  of  any  offense,  in  the  possession  of  or 
belonging  to  any  person  arrested  or  liable  to  be  arrested  for 
such  offense  or  violation  of  law,  shall  bring  such  implement, 
article,  or  thing  before  the  justice  or  court  having  jurisdic- 
tion off  the  offense,  who  shall  make  such  order  respecting 
their  custody  or  destruction  as  justice  may  require." 

And  we  think  that  an  officer  would  also  be  justified  in 
taking  from  a  person  whom  he  had  arrested  for  crime  any 
deadly  weapon  he  might  find  upon  him,  such  as  a  revolver, 
a  dirk,  a  knife,  or  sword-cane,  a  slung-shot,  or  a  club,  though 
it  had  not  been  used  or  intended  to  be  used  in  the  commis- 
sion of  the  offense  for  which  the  prisoner  had  been  arrested, 
and  even  though  no  threats  of  violence  towards  the  officer  had 
been  made.  A  due  regard  for  his  own  safety  on  the  part  of 
the  officer,  and  also  for  the  public  safety,  would  justify  a  suffi- 
cient search  to  ascertain  if  such  weapons  were  carried  about 
the  person  of  the  prisoner,  or  were  in  his  possession,  and  if 
found,  to  seize  and  hold  them  until  the  prisoner  should  be 
discharged,  or  until  they  could  be  otherwise  properly  disposed 
of:  Spalding  v.  Preston^  21  Vt.  9,  16  [50  Am.  Dec.  68]. 

So  we  think  it  might  be  with  money  or  other  articles  of 
value  found  upon  the  prisoner,  by  means  of  which,  if  left  in 
his  possession,  he  might  procure  his  escape,  or  obtain  tools, 
or  implements^  or  weapons  with  which  to  effect  his  escape. 
We  think  the  officer  arresting  a  man  for  crime,  not  only  may 
but  frequently  should  make  such  searches  and  seizures;  that 
in  many  cases  they  may  be  reasonable  and  proper,  and  courts 
would  hold  him  harmless  for  so  doing  when  he  acts  in  good 
faitli,  and  from  a  regard  to  his  own  or  the  public  safety  or  the 
security  of  his  prisoner. 

It  must,  we  think,  in  a  case  like  this,  be  a  question  of  fact 
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for  the  jury,  whether  the  taking  of  the  property  from  the  pris- 
oner were  bona  fide^  for  any  purpose  indicated  above  as  rea- 
sonable and  proper,  and  of  course  justifiable,  or  whether  it 
were  maUi  fide,  unreasonable,  and  for  an  improper  and  un- 
justifiable  purpose. 

It  seems  to  be  now  well  settled,  though  it  was  long  held  the 
other  way,  that  where  an  ofiicer  unlawfully  gets  possoBHion  of 
a  debtor's  property,  as  by  breaking  into  his  dwelling-house 
without  proper  authority,  and  then  attaches  it  on  mesne  pro- 
cess,  or  levies  upon  it  on  execution,  the  attachment  or  levy  will 
be  void:  Ihley  v.  Nichols,  12  Pick.  270  [22  Am.  Dec.  425]> 
People  V.  Hubbard,  24  Wend.  369  [35  Am.  Dec.  628];  Curtis 
V.  Hubbard,  4  Hill,  437  [40  Am.  Dec.  292]. 

In  the  cases  above  cited,  the  officer  broke  into  a  dwelling- 
house  to  attach  personal  property  on  a  writ  in  a  civil  cause. 
The  breaking  in  that  case  was  unlawful,  and  the  possession 
of  the  property  being  thus  unlr.wfully  obtained,  it  was  held 
that  the  attachment  of  the  property  was  void,  not  that  the 
property  might  not  have  been  legally  and  properly  attached 
on  these  writs,  if  the  officer  could  have  properly  obtained  pos- 
session of  it  without  breaking  the  house.  So  in  this  case,  the 
money  and  other  articles  were  proper  articles  tcT  attach,  if  the 
officer  could  rightfully  obtain  possession  of  them  without  ar- 
resting the  debtor,  which  his  writ  did  not  warrant  him  in 
doing.  Now,  if  the  officer  took  advantage  of  his  warrant,  and 
the  arrest  under  it,  to  take  from  his  prisoner  this  property^ 
not  for  any  legitimate  purpose,  but  simply  for  the  purpose  of 
attaching  it  on  these  writs,  that  would  be  obtaining  possession 
of  the  property  under  false  pretenses,  and  fraudulently,  which 
would  make  the  possession  to  stand  like  the  milawful  posses- 
sion in  case  of  breaking  into  the  house  in  the  other  case,  and 
would  not  justify  the  attachment:  Woodworth  v.  Kissam,  15 
Johns.  186;  Murray  v.  Burling,  10  Id.  172;  Allen  v.  Crofooi^ 
5  Wend.  507;  Chapman  v.  Lathrop^  6  Cow.  110  [16  Am.  Dec. 
433];  Jones  v.  Root,  6  Gray,  437. 

If  the  jury  shall  find,  or  if  it  be  conceded,  that  the  defend- 
ant was  justified  in  the  first  instance  in  taking  this  property 
from  the  prisoner  under  his  warrant  to  arrest,  then  the  subse- 
quent attachment  of  the  goods  on  the  writs  was  well  enough^ 
and  will  be  valid.  But  if  it  be  found  or  conceded  that  the 
officer  took  this  property  from  the  prisoner  for  the  purpose  of 
converting  it  to  his  own  use,  or  merely  for  the  purpose  of  get- 
ting it  into  his  possession,  so  that  he  might  be  able  to  attach 
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it  on  writs  of  other  parties,  which  he  then  held,  or  was  ex- 
pecting to  receive  afterwards,  then  his  possession  would  be 
fraudulent  and  unlawful,  and  the  attachments  might  subse- 
quently make  in  pursuance  of  such  purpose  would,  we  think,, 
be  void. 

Plaintiff's  counsel  in  argument  take  the  position  "that  de- 
fendant could  not  lawfully  do  any  act  in  reference  to  said 
property  not  required  to  secure  the  safe-keeping  of  the  pris- 
oner, except  such  acts  as  he  would  have  been  authorized  to 
do  if  the  property  had  actually  remained  upon  the  person  of 
the  prisoner."  But  this  is  plainly  erroneous.  There  is  noth- 
ing in  the  nature  or  character  of  the  property  in  this  case  thai 
is  so  peculiar  that  it  enjoys  any  exemption  from  attachment. 
It  is  only  because  the  property  is  upon  the  person  of  the  debtor 
that  prevents  its  being  attached  on  any  writ.  It  is  a  right  or 
privilege  that  attaches  to  the  person  of  the  debtor,  and  not  to 
the  property,  and  as  soon  as  the  property  is  separated  from 
the  person  of  the  debtor  in  any  legal  way,  either  by  his  own 
act  or  the  act  of  another,  this  special  exemption  ceases,  and 
the  property  may  be  attached  like  any  other  property. 

That  the  defendant  could  not  have  appropriated  this  prop- 
erty to  any  use  under  the  original  warrant,  or  any  authority 
conferred  by  it,  is  clear.  He  would  then  have  been  a  tres- 
passer ah  initioy  no  doubt.  The  authorities  on  this  point  are 
numerous  and  unquestioned,  but  they  have  no  application  to 
this  case,  because  here  a  new  authority  is  conferred  by  law  to 
do  something  which  the  original  warrant  did  not  authorize. 
If  by  virtue  of  one  process  he  could  seize  the  property,  and 
take  from  the  person  of  the  prisoner,  and  hold  it  to  secure  his 
safe-keeping,  that  would  be  the  extent  of  that  authority.  But 
while  thus  holding  it  under  that  authority,  a  new  process 
comes  into  his  hands,  by  which  he  is  invested  with  a  new  au- 
thority, and  is  commanded  to  attach  this  property  and  }\oId 
it  on  this  new  process  to  satisfy  the  judgments  that  may  be 
recovered  in  these  suits.  The  property,  if  rightly  taken 
from  the  person  of  the  debtor,  is  now  where  it  can  be  attached 
without  interfering  with  the  person  of  the  debtor,  or  breaking 
into  his  house  to  obtain  possession  of  it. 

If  this  property  had  been  separated  from  the  person  of  the 
prisoner,  or  taken  from  his  dwelling-house  under  authority  of 
law,  it  is  separated  from  his  person  and  out  of  his  house  for 
all  purposes.  If  this  defendant  rightfully  and  lawfully  holds 
possession  of  the  property  in  question,  without  having  used 
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tfbrcc  or  fraud  to  obtain  it,  then  when  a  writ  is  put  into  his 
hands  he  may  properly  and  lawfully  attach  it.  But  if  the 
possession  of  the  property  was  obtained  by  force  or  fraud,  and 
hence  was  illegal,  then  the  subsequent  attachment  will  be 
illegal  and  void. 

Again,  suppose  that  this  defendant  had  legally  and  properly 
taken  this  property  from  the  person  of  the  prisoner,  and  was 
«imply  holding  it  to  prevent  his  escape,  and  while  thus  hold- 
ing it  in  his  possession  another  oflicer,  who  knew  nothing  of 
what  had  happened,  should  come  with  some  writs  against  the 
prisoner,  and  finding  this  property  in  the  defendant's  hands, 
and  learning  that  it  belonged  to  the  prisoner,  he  might  attach 
it  on  his  writs  and  hold  it,  the  same  as  he  might  a  yoke  of 
oxen  that  belonged  to  the  prisoner,  which  he  might  find  in  the 
hands  of  some  third  person.  And  why  might  not  the  defend- 
ant attach  the  property  as  well  as  another,  if  his  possession 
was  lawfully  obtained? 

If  the  defendant  did  nothing  under  his  warrant  except  what 
his  warrant  justified  him  in  doing,  up  to  the  time  the  writs 
came  into  his  hands,  and  since  then  has  done  nothing  except 
what  his  writs  authorized  him  to  do,  he  stands  well  enough; 
for  in  that  case  he  has  a  sufficient  justification  for  all  his  acts. 
He  is  not  a  trespasser  ab  initio f  because  he  is  not  a  trespasser 
at  all. 

What  are  the  presumptions  in  the  case  as  to  whether  the 
officer  acted  in  good  faith  or  in  bad  faith?  and  on  whom  is  the 
burden  of  proof?  There  can,  of  course,  be  no  presumption 
-either  way  in  such  a  case  that  shall  be  conclusive  in  law,  not 
a  presumptio  juris  et  de  jure  that  cannot  be  contradicted  by  any 
■evidence.  Nor  would  it,  perhaps,  be  a  presumption  of  law  at 
all,  not  a  presumptio  juris  even,  which  should  hold  the  conduct 
of  the  officer  to  be  right  under  all  circumstances,  till  the  con- 
trary is  affirmatively  proved.  But  the  acts  of  the  officer  in 
taking  the  property,  with  the  kind  of  property  taken,  and  all 
the  attendant  and  subsequent  circumstances  of  the  seizure 
and  of  the  attachment,  are  to  be  considered  and  weighed,  and 
the  question  of  good  faith  on  the  part  of  the  officer  is  to  be 
settled  and  decided  upon  the  preponderance  of  the  evidence, 
when  there  is  any  such  preponderance.  But  in  case  of  the 
«qual  balancing  of  the  testimony,  where  there  was  no  pre- 
ponderance either  way,  or  in  the  absence  of  all  evidence  upon 
the  question,  there  can,  we  think,  be  no  hardship  in  holding 
that  the  presumption  is  in  favor  of  the  officer.     This  would  be 
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vhat  is  sometimes  termed  a  presumption  of  fact,  a  presumptio 
hominiSy  or  presumptio  judicisy  in  contradistinction  to  a  pre- 
sumption of  law:  Jacob's  Law  Die,  tit.  Presumptio;  3  Bouv. 
Inst.,  sees.  3064-3068;  1  Greenl.  Ev.,  sees.  14,  44,  et  seq.;  1 
Phillips's  Ev.  155  et  seq.,  and  notes.  But  the  distinction 
between  this  last  and  the  presumptio  juris,  before  spoken  of,  is 
cot  very  clearly  marked  or  well  defined  by  the  authorities. 

As  in  case  of  an  instrument  in  writing,  in  which  there  has 
been  some  material  alteration,  it  is  held  in  this  state  that 
there  is  no  presumption  of  law,  either  conclusive  or  not  con- 
•clusive,  that  the  alteration  was  made  after  the  execution  of 
the  instrument  so  as  to  exclude  the  instrument  as  evidence, 
either  conclusively  or  until  some  explanation  is  given  of  the 
alteration,  alivrnde.  But  the  instrument  is  allowed  to  be  given 
in  evidence  in  the  first  instance,  notwithstanding  the  altera- 
tion is  apparent,  and  the  jury  are  instructed  that  they  are  to 
consider  the  instrument  itself  in  connection  with  all  the  other 
evidence  in  the  case,  and  decide  upon  the  preponderance  of 
evidence  when  the  alteration  was  made.  But  if  there  is  an 
entire  absence  of  evidence  and  of  circumstances,  either  in  the 
instrument  itself  or  aliunde^  from  which  the  jury  could  find 
the  time  of  the  alteration,  or  if  upon  all  the  evidence  there 
M'as  no  preponderance  either  way,  then  the  presumption  of 
fact  arises  that  the  alteration  was  made  after  the  execution: 
Cde  v.  HUlSy  44  N.  H.  227,  235,  and  cases  cited. 

So  in  this  case  we  think  the  facts  should  all  be  submitted 
to  the  jury,  and  they  should  find,  upon  a  preponderance  of  all 
the  testimony,  whether  the  seizure  in  this  way  or  any  other 
•case  was  made  bona  fide  or  mala  fide.  But  if  there  was  no  evi- 
dence in  the  case  from  which  that  question  can  be  settled,  or, 
if  after  hearing  all  the  evidence  that  may  be  introduced,  the 
jury  should  find  the  scales  to  hang  in  even  balance,  the  pre- 
sumption should  be  held  to  be,  and  the  jury  should  be  in- 
structed, that  they  are  to  presume  that  the  seizure  was  made 
hoiia  fide.  We  think  this  due  to  the  cause  of  justice,  and  to 
the  protection  of  the  oiBcers  of  justice,  who  may  be  often 
called  on  to  act  promptly  and  without  legal  advice,  in  cases  of 
<loubt  and  uncertain t}^  and  where  the  interests  and  safety  of 
the  public  are  most  deeply  involved. 

The  circumstances  in  nearly  every  case  would  be  the  most 
material  evidence,  and  should  all  be  submitted  to  the  jury  in 
the  first  instance,  without  any  legal  presumptions  being  made 
either  way;  but  if  the  jury,  upon  the  evidence,  are  unable  to 
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decide  tbo  ci^^v\  they  should  assume  as  a  presumption  of  fact 
that  the  acts  c^i  »'he  officer  were  right,  upon  tlie  Fame  principle 
that  officers  ac^u\ig  under  oath  are  presumed  to  have  done 
their  duty  till  the  contrary  is  proved:  RiUa  v.  Colvin,  14  Johns. 
132y  and  cases  cited;  Gilman  v.  Ilolt^  4  Pick.  258;  Cross  v. 
Brovm,  41  N.  H.  283,  288;  Shackford  v.  Newingtouy  46  Id.  415,. 
420;  Co.  Lit.  232  b. 


Lbyt  Effbctbd  bt  Unlawtul  or  Fraudulent  Means.  —  An  Attachment 
or  execution  levy  efifected  by  unlawful  or  fraudulent  means  is  illegal  and  voidr 
Brake  on  Attachment,  6th  ed.,  sec.  193;  1  Wade  on  Attachment,  sec.  130;. 
Freeman  on  Executions,  sec.  256;  as  by  forcing  or  opening  the  outer  door  of 
a  dwelling:  I»Uy  v.  NidioU,  12  Pick.  270;  S.  C,  22  Am.  Dec  425;  Peo/pU  v. 
Hubbard,  24  Wend.  369;  8.  C,  35  Am.  Dec.  628;  Curtis  v.  Hubbard,  4  Hill,, 
437;  S.  C,  40  Am.  Dec  292,  affirming  1  Hill,  336;  Bailey  v,  WrigJit,  39  Mich. 
96;  and  see  Regan  v.  ShUooek,  7  Ex.  72;  Hooper  v.  Lane,  6  H.  L.  Gas.  443;. 
although  early  English  dicta  supported  the  distinction  that  while  a  sheriff 
having  a  Ji,  fa,  would  be  a  trespasser  in  breaking  the  outer  door  of  the 
debtor's  house,  the  levy  would  be  lawful:  Id.  Taking  the  property  by  foro» 
from  the  person  of  the  debtor  renders  the  levy  void:  Jfodb  v.  Parks,  8  Gray, 
617.  And  where  property  is  fraudulently  or  forcibly  removed  or  procured 
to  be  removed  by  a  creditor  from  one  state  into  another  for  the  purpose  of 
attaching  it,  the  attachment  will  not  be  permitted  to  stand:  J^mmons  v.  Mor- 
mon, 4  Humph.  148;  Deyo  v.  Jenniaon,  10  Allen,  410;  Powell  v.  McKee,  4  La. 
Ann.  108;  Paradise  v.  Farmers*  and  Merchants*  Bank,  5  Id.  710;  WingaU  v. 
Wheal,  6  Id.  238,  241;  Myers  v.  Myers,  8  Id.  369;  S.  C,  58  Am.  Dec.  689;  so 
the  levy  is  illegal  and  void  where  a  sheriff  in  a  county  in  which  he  was  not 
ati  officer  took  property  under  pretense  of  having  a  writ,  and  carried  it  into 
another  county:  Pomroy  v.  Parmlee,  9  Iowa,  328;  S.  C,  74  Am.  Dec.  328; 
and  where,  on  the  suggestion  of  counsel  for  the  attachment  plaintifE^  a  trunk 
was  procured  and  opened  under  cover  and  pretense  of  a  criminal  examina- 
tion then  progressing,  but  really  for  the  purpose  of  levying  an  attachment 
upon  money  contained  therein:  Id.;  so  where  the  officer  waited  until  the 
plaintiff's  agent  enticed  the  defendant  out  of  the  state,  and  neglected  to 
make  service  of  the  writ,  although  he  had  a  full  opportunity  for  so  doing, 
and  then  attached  the  defendant's  real  estate  "  for  want  of  his  body,  goods,, 
and  chattels  "i  Nason  v.  Esten,  2  R.  I.  337;  and  where  a  federal  court  waa 
resorted  to  on  a  false  allegation  of  citizenship  of  the  parties  in  order  to  ob- 
tain possession  by  attachment  of  property  in  a  distant  part  of  the  state,  and 
the  plaintiff  then  dismissed  the  suit  and  brought  another  attachment  rait  in 
a  state  court:  Gilbert  v.  Hollinger,  14  La.  Ann.  441. 

Presijmftion  is,  that  Acts  of  Public  OmcERS  are  in  Aooordancx 
WITH  Law:  Commonwealth  ex  reL  Bowman  v.  Slifer,  64  Am.  Dec  680,  and 
note  collecting  prior  cases;  note  to  Wood  v.  Chapin,  67  Id.  73. 
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IIiBBARD  V.  Eastman. 

[47  Nkw  Hampshire,  607.] 

E9UITT  WILL  Enjoin  Enforcement  op  Judoment,  if  any  fact  exists  which 
clearly  shows  it  to  be  against  conscience  to  execute  the  judgment,  and 
of  which  the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  on  his  part. 

Agreement'  to  Discharge  Debtor  on  Rbceivino  Certain  Note  within 
Certain  Time  is  to  be  Regarded  as  Taking  Effect  upon  the  delivery 
of  the  note,  and  not  as  a  promise  to  give  a  discharge  at  a  future  time. 

Equity  will  Enjoin  Enforcement  of  Judgment,  where  the  holder  of 
notes,  who  had  brought  suit  thereon  against  the  maker,  agreed  that  he 
would  discharge  the  maker  from  personal  liability  on  reoeiving,  within  a 
certain  time,  the  note  of  a  third  person,  retaining,  however,  his  security 
by  mortgage,  and  the  note  was  duly  delivered,  but  the  holder  prooeouted 
the  suit,  obtained  judgment,  and  was  about  to  enforce  it.  Such  agree- 
ment is  not  a  release,  but  must  stand  upon  the  footing  of  an  agreement 
not  to  sue,  nor  to  prosecute  the  suit  already  oommenced»  and  therefore 
could  not  be  availed  of  as  a  defense  to  the  suit. 

Bill  in  equity  by  Elisha  Hibbard  against  William  East- 
man and  George  Morrison.  The  hearing  was  upon  a  de- 
murrer to  the  bill.  The  pleadings  are  sufficiently  stated  in 
the  opinion. 

Chapman  and  Fdton,  for  the  plaintiff, 
Hibbard,  for  the  defendants. 

By  Court,  Bellows,  J.  The  substance  of  the  statements  in 
the  bill  is,  that  the  defendant  Eastman  having,  on  the  fif- 
teenth day  of  February,  1866,  brought  a  suit  against  the  com- 
plainant upon  his  three  promissory  notes  of  fifty  dollars  each, 
secured  by  a  mortgage  of  a  tract  of  land,  the  parties  met  on 
the  next  day  and  made  an  agreement,  which  was  reduced  to 
writing  and  signed  by  said  Eastman,  by  which  he  agreed  that 
if  tlie  complainant  should,  between  that  time  and  the  next 
Monday  night,  bring  him  George  W.  Mann's  note  for  eighty- 
five  dollars,  payable  in  six  months,  he  would  discharge  the 
complainant  from  any  further  liability  on  account  of  said 
notes,  the  said  Eastman  still  to  hold  his  claim  upon  the  mort- 
gage. 

That  accordingly,  on  the  next  Monday  morning,  the  com- 
plainant delivered  to  the  said  Hibbard  the  note  of  said  Mann 
for  eighty-five  dollars,  duly  stamped,  in  full  compliance  with 
the  terms  of  said  agreement;  and  that  the  said  eighty-five- 
dollar  note  has  never  been  returned  or  offered  to  the  com- 
plainant; and  yet  the  said  Eastman,  regardless  of  his  agree- 
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ment  and  discharge,  entered  bis  said  action  at  the  March 
term  of  the  supreme  judicial  court  in  the  county  of  Grafton, 
and  at  the  September  term  obtained  judgment  therein,  the 
said  Hibbard  being  advised  and  made  to  believe  that  he  had 
in  law  no  defense,  because  his  said  agreement  and  discharge 
was  not  in  law  a  full  accord  and  satisfaction  of  said  noteSy 
nor  a  payment  thereof. 

That,  contrary  to  equity,  the  said  Eastman  has  caused  exe- 
cution upon  said  judgment  to  be  issued  for  $299.73  damageSi 
and  $18.06  costs  of  suit,  and  has  committed  it  to  said  Mor- 
rison for  levy  and  collection;  and  the  said  Morrison  has  seized 
upon  it  the  complainant's  personal  property,  and  advertised 
it  for  sale  to  satisfy  that  execution. 

Wherefore  the  complainant  prays  for  a  perpetual  injunction 
to  restrain  the  collection  and  enforcement  of  said  judgment, 
and  for  general  relief. 

The  demurrer  assigns  for  cause  that  complainant  has  an  ade- 
quate remedy  at  law,  and  might  have  set  up  the  matter 
alleged  as  a  defense  to  said  Eastman's  suit,  of  which  the  com- 
plainant had  due  notice;  and  no  other  cause  has  been  assigned 
at  the  hearing. 

The  question  then  is,  What  is  the  case  stated  in  the  plain- 
tiff's bill,  and  has  he,  or  had  he,  an  adequate  remedy  at  law? 
Could  he  have  set  up  the  facts  alleged  in  defense  to  the  suit  at 
law?  and  ought  he  to  have  done  so? 

The  substance  of  the  case  stated  is,  that  after  this  defend- 
ant, Eastman,  had  brought  his  suit  at  law,  he  agreed  to  dis- 
charge this  plaintiff  from  his  personal  liability  on  the  notes 
sued,  retaining  his  security  by  the  mortgage;  but  that,  in  vio- 
lation of  this  agreement,  he  prosecuted  his  suit  at  law,  obtained 
judgment,  and  is  attempting  to  enforce  it  by  execution. 

The  general  principles  which  govern  cases  of  this  sort  are 
well  settled.  There  is  no  doubt  that  courts  of  equity  may,  and 
often  do,  interpose  to  stay  proceedings  at  law  while  pending, 
to  stay  judgment  after  a  verdict,  and  to  stay  execution  after  a 
judgment;  or,  if  execution  has  taken  place,  to  stay  the  money 
in  the  hands  of  the  sheriff;  and  it  is  laid  down  as  a  general 
rule  which  governs  the  exercise  of  these  powers,  that  when- 
ever a  party,  by  fraud,  accident,  or  otherwise,  has  an  advantage 
in  proceeding  in  a  court  of  ordinary  jurisdiction,  which  must 
necessarily  make  that  court  an  instrument  of  injustice,  a  court 
of  equity,  to  prevent  a  manifest  wrong,  will  interpose  by  re- 
itraining  the  party  whose  conscience  is  thus  bound  from  using 
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the  advantage  ho  has  improperly  gained:  1  Madd.  Ch.  181, 
132,  citing  Redesdale's  Ch.  PI.  103. 

In  Marine  Insurance  Company  v.  Hodgdon^  7  Cranch,  832, 
Marshall,  C.  J.,  lays  down  this  doctrine:  '^  That  without  at- 
tempting to  draw  any  precise  line  to  which  courts  of  equity 
will  advance,  and  which  they  cannot  pass,  in  restraining  par- 
ties from  availing  themselves  of  judgments  obtained  at  law,  it 
may  be  safely  said  that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which  the 
injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica 

tion  to  a  court  of  chancery On  the  other  hand,  it  may, 

with  equal  safety,  be  laid  down  as  a  general  rule  that  a  de- 
fense cannot  be  set  up  in  equity  which  has  been  fully  and  fairly 
tried  at  law,  although  it  may  be  the  opinion  of  that  court  that 
the  defense  ought  to  have  prevailed.^' 

This  doctrine  is  fully  sustained  by  Chancellor  Kent  in  Dun* 
can  V.  Lyon^  3  Johns.  Ch.  356  [8  Am.  Dec.  513],  where  he  says, 
"  a  party  will  not  be  aided  after  a  trial  at  law,  unless  he  can 
impeach  the  justice  of  the  verdict  by  facts  or  on  grounds  of 
which  he  could  not  have  availed  himself,  or  was  prevented 
from  doing  it  by  fraud  or  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  negligence  or  fault  on  his  part." 

In  Foster  v.  Wood^  6  Johns.  Ch«  90,  it  is  held  that  equity 
will  not  relieve  against  a  judgment  at  law,  because  it  is  con- 
trary to  equity,  unless  the  party  was  ignorant  of  the  fact  relied 
upon  while  the  suit  was  pending,  or  it  could  not  be  used  as  a 
defense  at  law;  or  unless  he  was  prevented  from  setting  it  up 
by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed 
with  fault  or  negligence  on  his  part.  So,  in  Landing  v.  Eddyy 
1  Id.  49;  SvMth  V.  Lowry^  1  Id.  320;  and  Dodge  v.  Strong y  2 
Id.  228. 

If  a  party  has  not  used  due  diligence  in  setting  up  such 
defense  at  law,  relief  will  ordinarily  be  refused  in  equity: 
Barker  v.  Elkins,  1  Johns.  Ch.  465;  Titcomb  v.  Pottery  11  Me. 
225;  1  Madd.  Ch.  130,  and  notes. 

The  authorities  illustrating  these  doctrines  are  very  numer- 
ous. In  2  Story's  Eq.  Jur.,  sec.  879,  it  is  laid  down  that  if  a 
judgment  is  obtained  at  law  because  the  defendant  cannot  find 
a  release  which  he  has,  but  he  afterwards  finds  it,  a  ooort  of 
equity  will  grant  a  perpetual  injunction. 
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So  it  is  held  in  Oainaborough  v.  Oiffardf  2  P.  Wms.  424. 
So  if  a  judgment  is  obtained  by  fraud  for  a  larger  sum  than 
is  due,  upon  a  mutual  understanding  that  certain  set-offs 
should  be  allowed,  equity  would  enjoin  the  judgment  to  the 
extent  of  the  set-offs ;  and  so  if  a  party  was  surprised  at  the 
trial  by  a  claim  of  which  he  has  no  notice:  1  Story's  Eq.  Jur., 
sec.  880.  So  in  a  case  of  such  surprise  an  injunction  was 
granted  in  Bell  v.  Cunningham^  1  Sum.  89;  1  U.  S.  Eq.  Dig., 
sec.  139. 

In  Briggs  v.  LaWy  4  Johns.  Ch.  22,  it  was  held  that  where, 
in  giving  a  judgment  bond,  it  was  agreed  that  the  creditor 
should  enforce  it  ratably,  but  the  creditor  took  out  execution 
against  a  part  only,  equity  would  enforce  the  agreement  by 
injunction. 

In  Miller  v.  McCarVj  6  Paige,  451,  an  injunction  was  granted 
to  restrain  the  enforcing  of  a  judgment  against  a  surety  upon 
the  ground  that  he  had  been  discharged  by  giving  time  to  the 
principal,  it  appears  that  the  surety  could  not  set  up  this  de- 
fense at  law,  because  the  facts  were  known  only  to  the  parties, 
and  therefore  could  not  be  proved. 

So  equity  will  restrain  the  enforcing  of  a  judgment  that  has 
been  satisfied:  2  Story's  Eq.  Jur.,  sec.  875.  So  equity  will  re- 
strain the  enforcing  of  a  judgment  against  a  school  district, 
obtained  upon  default  for  the  wages  of  a  school-master  who 
has  not  the  necessary  certificate,  the  application  being  by  tax- 
payers, and  the  court  holding  that  they  were  not  bound  by  the 
judgment,  which  might  be  regarded  as  collusive:  Barr  v.  Dins* 
vwre,  19  N.  H.  170. 

So  where  judgments  are  obtained  by  fraud,  equity  will 
interpose:  Bellows  v.  Stone^  14  N.  H.  203.  So  equity  will  re- 
strain the  enforcing  of  an  award  obtained  by  fraud:  Rand  v. 
RedingtoUy  13  Id.  73. 

In  the  case  before  us,  if  the  agreement  is  not  to  be  regarded 
as  taking  effect  at  once  on  the  complainant's  furnishing  Mann's 
note  as  a  discharge  of  his  personal  liability,  but  merely  as  a 
promise  to  give  such  discharge  at  a  future  time,  the  bill  will 
lie  for  a  specific  performance. 

If  it  is  to  be  regarded  as  a  present  discharge,  or  agreement 
not  to  prosecute  when  Mann's  note  was  delivered,  then  other 
questions  arise.  The  terms  are,  that  on  delivering  Mann's 
note  at  a  time  named,  *'  I  agree  to  discharge  said  Hibbard," 
etc.,  and  although  they  might  bear  the  construction  that  a 
discharge  was  to  be  given  at  a  future  time,  yet,  taking  all  the 
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circumstances  into  consideration,  we  think  it  is  to  be  under* 
stood  as  a  discharge  from  the  delivery  and  acceptance  of  the 
note.  This  construction  is  fully  warranted  by  the  cases  of 
Gibbons  v.  Fbuillon,  8  Com.  B.  483,  and  Tuckerman  v.  Netih 
hall^  17  Mass.  581.  In  this  last  case,  although  the  language 
was  in  the  future  tense,  that  he  would  discharge  and  release, 
yet  it  was  held  that  it  would  operate  as  a  present  release,  be- 
cause it  was  manifest  from  the  whole  instrument  that  such 
was  the  intent,  the  court  holding  that  if  a  man  covenant  that 
he  will  ^release  a  right,  it  ought  to  take  effect  immediately  as 
a  release,  unless  there  are  words  showing  a  different  intention. 

The  question,  then,  arises,  whether  this  agreement  could 
have  been  used  to  defeat  the  action  at  law.  If  it  is  to  be  con- 
strued as  a  release  of  the  debt,  it  might  have  been  so  used; 
but  it  is  apparent  that  such  was  not  the  intention.  The  se- 
curity by  way  of  the  mortgage  was  still  to  be  retained,  and 
for  that  purpose  the  debt  must  be  upheld;  the  personal  liabil- 
ity only  of  the  complainant  was  to  be  discharged.  It  must 
stand,  therefore,  upon  the  footing  of  an  agreement  not  to  sue, 
nor  to  prosecute  the  suit  already  commenced.  This  agreement 
could  have  been  enforced  in  equity  by  an  injunction  against 
the  prosecution  of  the  suit  at  law;  but  it  could  not  have  been 
pleaded  in  bar  of  the  future  maintenance  of  that  suit,  for,  as 
we  have  seen,  the  debt  was  not  released. 

In  the  case  of  Parker  v.  Holmes,  4  N.  H.  97,  which  was 
much  like  this  in  substance,  it  was  held  that  the  agreement, 
even  if  under  seal,  could  not  be  regarded  as  a  release,  for  that 
would  be  a  discharge  of  the  mortgage,  nor  could  it  regarded  as 
a  release  of  the  right  to  sue  without  discharging  the  debt,  and 
the  remedy  must  be  on  the  contract.  The  court  liken  it  to  a 
covenant  not  to  sue,  but  say  that  such  a  covenant  is  not  a  bar, 
except  when  it  can  be  considered  a  release,  and  that  it  could 
not  be  so  considered  when  it  is  a  covenant  not  to  sue  one  of 
several  promisors;  and  the  court  say  that  if  there  had  been 
a  contract  between  plaintiff  and  defendant,  under  seal,  that 
plaintiff  should  look  only  to  the  mortgage,  it  would  not  have 
been  a  defense  to  this  suit;  so  the  remedy  must  have  been  on 
the  contract. 

So  in  the  case  of  Jackson  v.  Stackhouse,  1  Cow.  122  [13  Am. 
Dec.  514],  where  there  was  indorsed  upon  a  bond,  and  signed 
by  the  obligee,  a  release  and  discharge  of  the  obligor  from  all 
liability  on  the  bond,  engaging  to  rely  solely  on  the  mortgage 
given  with  the  bond,  as  security  for  the  payment  of  the  money^ 
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it  was  held  that  this  could  be  regarded  onlj  as  a  covenant  not 
to  sue  the  obligor. 

The  construction  we  give  to  this  agreement  is  fully  war- 
ranted by  the  construction  given  to  covenants  not  to  sue, 
which  are  ordinarily  regarded  as  releases,  when  there  is  only 
one  debtor,  but  not  when  given  to  one  of  several  debtors  with 
no  purpose  to  release  the  others:  Parker  v.  Holmes^  4  N.  H. 
98,  before  cited;  Durrell  v.  Wendelij  8  Id.  369;  and  so  it  is, 
even  when  strong  terms  of  release  are  used,  if,  from  the  whole 
instrument,  the  purpose  can  be  gathered  of  retaiaing  the 
claim  against  some  of  the  promisors:  1  Parsons  on  Con- 
tracts, 28,  and  cases  cited.  Couch  v.  MiUSj  21  Wend.  424,  is  a 
strong  case  of  this  character. 

The  same  principle  must  require  a  similar  constructioD 
where  the  creditor  retains  the  security  afforded  by  the  mort- 
gage, intending  to  discharge  the  personal  liability  of  the 
debtor;  and  so  is  Parker  v.  HolmeSj  and  Oibbona  v.  VauiUanj 
8  Com.  B.  483,  before  cited. 

The  reasonable  construction  to  be  given  to  this  instrument 
is,  that  it  is  an  agreement  not  to  sue  the  complainant,  or  to 
prosecute  the  suit  already  commenced;  and  we  are  of  the 
opinion,  as  before  suggested,  that  the  complainant  could  not 
have  availed  himself  of  the  agreement  as  a  defense  to  the  suit 
at  law,  simply  for  the  reason  that  it  could  not  be  pleaded  as 
a  release,  for  it  was  not  a  release,  and  in  no  other  mode  known 
to  the  rules  of  pleading  could  it  be  available  at  law  as  a  de- 
fense to  that  suit. 

Such  is  the  doctrine  of  Parker  v.  Holmes^  before  cited,  and 
also  of  Dow  V.  TuttlCj  4  Mass.  414  [3  Am.  Dec.  226],  when,  at 
the  giving  of  a  note,  it  was  verbally  agreed  that  the  payee 
should  not  sue  it  for  a  specified  time,  but  it  was  sued  before 
that  time,  the  court,  per  Parsons,  C.  J.,  held  this  agreement 
to  be  no  defense;  that  if  valid  at  all,  it  must  be  regarded  as 
collateral  to  the  note;  though  in  equity  it  would  afford  good 
ground  for  an  injunction.  A  similar  doctrine  was  held  in 
Carey  v.  Bancroft,  14  Pick.  315  [26  Am.  Dec.  393],  where 
there  was  an  agreement  that  a  certain  claim  should  be  allowed 
to  set  off.  It  was  decided  that  this  was  like  an  agreement  not 
to  sue,  executory  and  collateral,  and  not  affecting  the  terms 
of  the  note  till  executed. 

It  appears  from  the  bill  that,  notwithstanding  the  agree- 
ment of  the  defendant  Eastman  not  to  sue  the  complainant, 
nor  prosecute  the  suit  already  commenced,  he  did  prosecute 
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it,  and  obtained  a  judgment  for  the  whole  amount  of  the  notes^ 
and  is  now  seeking  to  enforce  it.  If  he  did  this  after  accept- 
ing the  Mann  note  under  the  agreement,  and  without  the  con- 
sent of  the  complainant,  it  is  manifestly  against  conscience 
that  he  should  use  the  advantage  thus  gained,  and  equity 
ought  to  interpose  to  prevent  it. 

This  is  substantially  that  complainant's  case,  although 
in  some  respects  imperfectly  stated;  yet  as  the  only  ground 
of  demurrer  taken  is,  that  there  was  an  adequate  remedy  at 
law,  we  have  not  been  called  upon  to  consider  whether  the 
plaintiff's  case  has  not  in  some  particulars  been  argumenta- 
tively  and  defectively  stated,  so  as  to  require  amendment. 
His  case  is  substantially  what  is  stated  above,  and  upon  that 
he  had  no  adequate  remedy  at  law;  and  as  it  now  appears 
from  the  bill,  the  prosecution  of  the  suit  to  final  judgment, 
with  the  intent  to  enforce  it  against  the  complainant  per- 
sonally, contrary  to  said  Eastman's  express  agreement  not  to 
do  so,  was  manifestly  against  conscience,  and  calls  for  the 
interposition  of  this  court. 

Upon  further  proceedings,  it  may  appear  that  there  was 
such  an  assent  or  acquiescence  in  this  proceeding  of  the  de- 
fendant as  to  raise  the  question  whether  this  application  is 
not  too  late,  even  although  the  agreement  could  not  have  been 
set  up  as  a  defense  at  law.  Upon  the  case  stated,  however,  as 
we  understand  it,  we  think  the  demurrer  must  be  overruled, 
and  respondent  must  answer  further. 


Egumr  will  ENjonr  ExrvoRonaiiT  of  JuDOXxnT  obtuned  by  fraud,  ac- 
cident, sorpriBe,  or  nustake:  Sea  ^rejtfOfy  ▼.  Ford^  73  Am.  Dec  638;  IAk^^Ml£% 
Appeal,  73  Id.  662;  BridgepoH  8aoing$  Bcmk  v.  EUMige.  73  Id.  688,  and  the 
notes  thereto. 

Tax  PBDvciPAL  CASK  18  oiTKD  In  NeoIU  ▼.  Didb^  72  Ind.  380,  to  the  point 
that  a  judgment  obtained  in  violation  of  an  agreement  of  compromiae^  and 
by  which  an  appearanoe  is  preventedt  wiU  not  be  allowed  to  stand. 
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[47  Naw  Hakfshi&i,  6511 

OlOLARATIONS  OT  AOXNT  WHILB    IK    EzXOUTIOlf  OF  AOT  WTTHZir   SOOFI   (HP 

HIS  AuTHORiTT  are  admissible  against  the  principaL 

DwCLARATIOVa    OT  GENERAL    FREIGHT  AOENT  OF  RaILROAD    CtolCPAKT  OOll- 

ceming  goods  deliyered  to  him  for  transportation  are  admisnbla  against 
the  company^  when  made  while  the  goods  are  in  transit  and  the  earner's 
duty  still  continues,  although  made  eight  months  after  the  goods  were 
so  deliyered  to  him. 

Obvious  Purpose  of  Pleader  to  Allege  Special  Daicaoes  will  not 
BE  Controlled  by  the  mere  fact  that  he  commenced  the  allegations  as 
though  they  were  new  counts. 

Objection  that  Special  Dajaagbs  should  not  have  been  Considered 
BY  Jury,  even  if  properly  alleged,  cannot  be  urged  on  a  motion  for  a  new 
trial  if  the  party's  exception  as  to  the  admission  of  evidence  of  special 
damages  was  solely  on  the  ground  that  they  were  not  alleged  in  the  dec- 
laration, and  no  instructions  on  the  point  were  asked. 

Case  against  the  railroad  company  as  a  common  carrier  to 
recover  damages  for  a  delay  in  the  transportation  of  a  package 
of  bags.  According  to  the  declaration  and  the  testimony  of 
the  plaintiff,  the  plaintiff,  about  August  1,  1862,  delivered  to 
one  Cummings,  the  defendant's  general  freight  agent  at  Nor- 
thumberland, New  Hampshire,  a  package  containing  two  hun- 
<lred  bags,  to  be  transported  to  Horton  and  Fowler,  Milwaukee, 
Wisconsin,  for  the  purpose  of  being  filled  with  corn  and  then 
returned  to  the  plaintiflF.  The  plaintiff,  not  having  heard  from 
the  bags,  applied  for  information,  in  April,  1863,  to  Cummings, 
who  was  still  the  defendant's  general  freight  agent  at  Nor- 
thumberland, and  was  told  by  Cummings  that  he  had  ascer- 
tained that  the  bags  were  at  Sarnia,  at  the  defendant's  freight 
-depot,  under  a  large  lot  of  flour.  The  defendant  objected  to 
this  statement  of  Cummings,  on  the  ground  that  it  was  not 
within  the  scope  of  his  agency,  and  could  not  bind  the  defend- 
ant; but  the  court  admitted  it.  The  defendant  also  objected 
to  evidence  of  special  damages,  on  the  ground  that  they  were 
not  alleged  in  the  declaration;  but  the  court  held  otherwise. 
The  jury  were  instructed  that  the  plaintiff  could  recover  his 
actual  damages  caused  by  the  failure  of  the  defendant  to 
-carry  and  deliver  the  bags  in  ordinary  and  proper  time  for 
such  transportation,  although  he  did  not  pay  the  freight  in 
advance,  if  the  defendant  received  the  bags  and  undertook  to 
<;arry  them  with  the  understanding  that  all  freight  was  to  be 
paid  on  their  return.  There  was  a  verdict  for  the  plaintiff, 
which  the  defendant  moved  to  set  aside.    The  defendant  also 
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moved  in  arrest  of  judgment,  on  the  ground  that  the  plain- 
tiff's  declaration  was  insufficient. 

Benton  and  Benton^  for  the  plaintiff. 
Fletcher  and  Heywoodj  for  the  defendant. 

By  Court,  Bellows,  J.  The  first  question  is,  whether  the 
statement  of  Cummings,  the  defendant's  general  freight  agent, 
was  rightly  admitted  in  evidence.  On  this  point,  the  plain- 
tiff's testimony  was,  that  he  delivered  the  bags  to  him  at 
Northumberland,  about  the  let  of  August,  1862,  to  be  cai:- 
ried  to  Milwaukee,  and  that,  not  having  been  heard  from, 
in  April,  1863,  he  applied  to  Cummings,  who  still  continued 
to  be  such  agent,  for  information  about  them,  and  was  told  by 
him  that  he  had  ascertained  that  they  were  at  Sarnia,  at  a 
freight  depot,  unjier  a  large  lot  of  flour. 

In  the  solution  of  this  question,  the  only  difficulty  arises 
from  the  fact  that  this  statement  was  made  after  the  lapse  of 
about  eight  months  from  the  time  the  bags  were  received  by 
defendant.  Had  the  statement  been  made  at  the  expiration 
of  a  reasonable  time  for  the  delivery  of  the  bags  at  Milwaukee, 
and  the  transmission  of  the  intelligence  to  plaintiff  of  their 
non-delivery,  it  would  have  been  admissible  in  evidence  as 
being  within  the  scope  of  Cummings's  agency,  and  while  it 
continued  in  relation  to  this  very  transaction,  dum  fervet  opita. 

In  Morse  v.  Connecticut  River  R,  R.  Co,j  6  Gray,  450,  it  was 
decided  that  the  statements  of  the  conductor  or  baggage- 
master  and  station-master,  in  relation  to  the  loss  of  a  trunk 
on  a  railroad,  made  to  the  owner  upon  inquiries  by  him  on 
the  morning  after  the  loss,  were  admissible  upon  the  ground 
that  such  statements  were  made  by  them,  as  agents  of  the 
defendants,  within  the  scope  of  their  agency,  and  while  it  con- 
tinued. The  verdict  was  set  aside  for  error  in  excluding  this 
evidence. 

In  Burgess  v.  Warehamy  7  Gray,  345,  it  was  decided  that  the 
declarations  of  a  highway  surveyor  in  relation  to  work  done 
upon  a  highway,  under  a  contract  made  with  him,  such  decla- 
rations being  made  several  months  after  the  work  was  finished, 
were  not  admissible.  The  doctrine  of  that  case  was,  that  the 
statements  of  an  agent  in  negotiating  a  contract  and  carry- 
ing it  into  execution,  are  regarded  as  part  of  the  res  gestse^  and 
admissible  in  evidence,  but  that  after  such  contract  has  been 
executed,  his  statements  are  merely  hearsay  and  like  those  of 
Any  other  person,  and  cannot  affect  his  principal. 
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xiiiB  is  the  doctrine  of  Demerrit  v.  Meservdy  39  N.  H.  521^ 
which  holds  that,  to  make  the  declarations  of  an  agent  ad- 
missible, they  must  be  within  the  scope  of  his  authority,  and 
made  while  the  transaction  is  depending.  Such  is  the  doc- 
trine laid  down  in  1  GreenL  Ev.,  sec.  113,  and  cases  cited;  and 
Story  on  Agency,  sec.  137,  and  notes;  and  Fairies  v.  HaatingSy 
10  Ves.  123,  and  notes. 

In  the  case  before  us  the  transaction  was  still  depending, 
the  goods  were  still  in  transit,  and  it  was  still  within  the 
scope  of  Cummings's  authority  to  find  and  forward  them. 
Had  the  plaintiff  before  this  in  any  way  put  an  end  to  the  de- 
fendants' duty  to  transport  any  farther  those  bags  or  to  deliver 
them  to  him,  the  case  might  have  been  different  perhaps,  but 
nothing  of  that  kind  is  stated;  and  for  aught  that  appears, 
the  original  undertaking  by  the  defendants  to  carry  the  bagB 
to  Milwaukee  still  subsisted,  and  the  agency  of  CummingB 
still  continued  in  respect  to  it.  So  long  as  the  duty  of  the 
defendants  to  transport  the  goods  continued,  the  authority 
of  the  agent  would  continue,  and  so  long  his  declarations  in 
respect  to  it  would  be  regarded  as  the  declarations  of  the 
principal. 

There  are  authorities  which  hold  that  the  declarations  of  a 
general  agent, — and  Cummings  must  be  regarded  as  such, — 
made  at  any  time  during  his  agency,  are  admissible  against 
bis  principal:  2  Phillips  on  Ev.,  Cowen  and  Hill's  Notes,  187; 
and  such  seems  to  have  been  the  view  of  Tindal,  C.  J.,  in 
Garth  V.  Howardy  8  Bing.  451.  But  however  this  may  be,  we 
think  it  well  settled  that  the  declarations  of  the  agent  while 
in  the  execution  of  an  act  within  the  scope  of  his  authority 
are  admissible  against  the  principal.  In  Molt  v.  Kip^  10 
Johns.  478,  it  was  decided  that  the  declarations  of  a  deputy 
sheriff  to  plaintiff's  attorney,  made  in  answer  to  inquiries  rel- 
ative to  an  execution  in  such  deputy's  hands,  and  While  it 
was  in  force,  were  admissible,  and  the  court  put  it  upon  the 
ground  that  the  statements  were  made  in  the  count  of  the 
transaction,  and  were  to  be  considered  as  part  of  the  act 
touching  the  execution  of  the  writ. 

The  only  question  in  the  case  before  us  is,  whether,  at  the 
time  these  statements  were  made,  the  contract  with  the  rail- 
road was  still  in  the  course  of  execution;  and  for  the  reasons 
before  suggested,  we  think  it  must  be  so  considered. 

It  is  true  that,  in  November,  previous  to  the  time  when  the 
plaintiff  applied  to  Cummings,  which  was  in  April,  1863,  he 
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bad  purchased  barrels  to  transport  his  com  in,  but  there  was 
no  evidence  that  he  had  givon  directions  to  defendant  not  to 
transport  the  bags  to  Milwaukee  and  in  the  absence  of  such 
evidence,  it  would  be  understood  that  the  original  contract  to 
deliver  the  bags  to  Horton  and  Fowler,  the  plaintiff's  agents, 
was  still  in  force.  Besides,  it  is  quite  clear  that  the  duty  of 
the  railroad  to  find  these  bags  and  deliver  them  to  the  plain- 
tiff at  some  place  still  existed,  and  that  being  the  case,  the 
agency  of  Cummings  still  continued. 

The  exception  that  the  special  damages  claimed  are  not 
fipecially  alleged  in  the  declaration  appears  not  to  be  true  in 
point  of  fact.  It  is  true,  the  declaration  is  informal,  the  state- 
ment of  each  item  of  special  damage  commencing  as  if  it  were 
a  new  count;  but  it  is  manifest  that  it  was  the  purpose  of  the 
pleader  to  set  them  out  as  special  damages,  all  constituting 
but  one  count.  These  allegations  all  assume  that  the  cause  of 
action  is  stated  in  the  preceding  part  of  the  declaration,  and 
do  not  undertake  to  set  out  the  cause  of  action.  Indeed,  there 
ts  nothing  to  give  these  statements  the  character  of  separate 
counts  but  the  commencement,  and  we  do  not  think  this  ought 
to  control  the  otherwise  obvious  purpose  of  the  pleader. 

As  there  was  no  other  exception  to  the  proof  of  special  dam- 
ages, it  is  too  late  now  to  urge  that  it  ought  not  to  have  been 
considered  by  the  jury. 

The  exception  to  that  evidence  was  specific,  that  no  such 
damages  were  alleged;  and  as  that  turns  out  to  be  unfounded, 
the  evidence  stands  as  if  received  without  objection.  The  only 
inquiry  then  is,  whether  there  was  any  error  in  the  instruc- 
tions to  the  jury  of  which  the  defendants  can  avail  themselves. 
If  there  is  any  objection,  it  can  only  be  that  the  court  did  not 
direct  the  jury  that  these  special  damages,  or  some  of  them, 
could  not  be  included;  but  the  answer  to  that  is,  that  no  such 
instructions  were  asked  for,  and  what  were  given  were  correct. 

The  truth  is,  that  by  confining  their  objection  to  this  evidence 
to  the  want  of  the  necessary  allegations  in  the  declarations, 
the  defendants  waived  all  others,  and  as  those  allegations  were 
in  fact  made,  this  testimony  must  be  treated  as  received  with- 
out objection.  If,  then,  the.  defendants  wished  for  instructions 
on  this  point,  it  was  their  duty  to  ask  for  them;  as  this  was 
not  done,  it  must  be  understood  that  the  defendants  acquiesced 
in  the  plaintiff's  claim  to  include  these  items,  if  properly  al- 
leged in  the  writ,  and  the  absence  of  instructions  on  that  point 
is  no  cause  for  disturbing  the  verdict. 
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If  by  a  general  exception  to  the  charge  of  the  judge  a  party 
might  take  advantage  of  any  omission  to  notice  and  give 
proper  instructions  upon  all  and  every  matter  appearing  Id 
the  cause,  it  would  obviously  encourage  a  practice  that  would 
cause  great  embarrassment  to  courts  of  justice,  and  one  which 
finds  no  countenance  in  the  adjudged  cases.  In  our  own 
state,  it  is  decided  that  if  instruction  is  desired  upon  any  par- 
ticular point,  the  party  must  ask  for  it,  and  cannot  lie  by  and 
take  his  chance  of  a  verdict,  and  then  take  exception:  Moore 
V.  Ro88j  11  N.  H.  557,  and  cases;  and  so  in  State  v.  HaekeUy  ft 
Id.  359;  the  same  views  are  recognized  in  Armstrong  v.  Taber^ 
11  Wheat.  277.  In  Wait  v.  Maxwell,  5  Pick.  219  [16  Am. 
Dec.  891],  it  was  held  that  a  verdict  should  not  be  disturbed 
because  improper  evidence  was  admitted,  and  even  com* 
mented  upon  by  the  judge,  if  no  objections  were  made  at 
the  trial,  or  different  instructions  asked  for;  the  court  hold- 
ing that  it  must  be  considered  that  all  objections  are  waived. 

So  in  New  York,  in  an  action  against  a  master  for  the  neg- 
ligence of  his  servant,  it  was  held,  on  a  motion  for  a  new  trial, 
that  it  could  not  be  urged  that  the  evidence  did  not  establish 
the  relation  of  master  and  servant,  if  the  objection  was  not 
made  at  the  trial:  Ford  v.  Monroe,  20  Wend.  210.  These 
decisions,  we  think,  conform  to  the  course  of  the  practice  in 
this  state:  Jackson  v.  Barron,  87  N.  H.  494,  and  cases  cited; 
and  Essex  Bank  v.  Rix,  10  Id.  201,  and  see  cases;  Bank  v. 
Keene,  45  Me.  108  [miscited]. 

Judgment  on  the  verdict. 

Declarations  of  Aobnt,  when  Admisbibiji  AOAiifST  Piuncipal:  See  Cobb 
▼.  Johnwn,  62  Am.  Dec.  457,  and  note;  Bttmham  ▼.  BlUi^  63  Id.  625,  and 
note;  TuUle  v.  Brown,  64  Id.  80,  and  note;  Dick  v.  Cooper,  64  Id.  652;  CowOa 
FaUs  Mfg.  Co.  v.  Rogers,  65  Id.  602;  Fogg  v.  Pew,  71  Id.  662;  Reed  v.  Van- 
clew,  72  Id.  .369;  Converse  v.  Blumrkh,  90  Id.  230;  Anthony  v.  EoMabrook,  9) 
Id.  702.  The  principal  case  ia  referred  to  in  Deming  ▼.  Grand  Trunk  R,  /?.» 
4S  N.  H.  472,  and  Toledo  etc.  R"y  v.  Otoen,  43  Ind.  409,  on  the  power  of  freight 
agents  of  railroads  to  bind  the  companies  by  their  acts  and  agreements;  bat 
Bee  the  principal  case  distinguished  in  Packet  Co.  ▼.  CUmg\  20  WalL  541. 
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Ward  v.  Ruokman. 

|M  NSW  YOSK,  26.] 

Hastxb  ov  Visskl  Who  is  also  Part  Ownkr  does  not,  bt  Vibtuv 
THisxov,  have  a  special  privilege  called  or  known  as  a  sailing  or 
master's  interest,  which  will  prevent  the  owners  of  a  majority  interest  in- 
the  veasel  from  displacing  him  as  master  at  their  pleasure. 

Action  for  damages.  The  report  of  the  case  in  the  court 
below  will  be  found  in  84  Barb.  319.  The  opinion  states  the- 
£Eicts. 

/.  31  WmiamSj  for  the  appellant. 

0.  Deauj  for  the  respondent. 

By  Court,  Da  vies,  C.  J.  This  is  an  action  brought  to  recover 
damages  against  the  defendant  for  de;priving  the  plaintiff  of 
the  right  claimed  by  him  to  sail  and  navigate,  as  captain,  the- 
schooner  Ney.  It  appeared,  upon  the  trial,  that  in  January^ 
1856,  the  defendant  and  one  William  Do  Groot  were  the  own- 
ers of  said  schooner,  the  defendant  owning  three  fourths  partR> 
thereof,  and  said  De  Groot  owning  the  remaining  fourth  part 
thereof;  that  De  Groot  at  that  time  was  the  captain  of  saici 
schooner,  and  had  sailed  her  as  such;  that  the  defendant  ap- 
plied to  the  plaintiff  to  take  charge  of  the  schooner  as  suclv 
captain,  to  which  the  plaintiff  replied  that  he  would  not  saiP 
the  vessel  without  having  an  interest  in  her,  for  the  reason- 
that  he  should  be  liable  to  be  turned  out  at  any  moment. 
The  captain  then  informed  him  that  he  could  purchase  Cap- 
tain De  Groot's  interest;  and,  on  application  to  De  Groot,  he- 
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Agreed  to  take  two  thousand  five  hundred  dollars  for  his  one 
quarter.  The  plaintiff  testified  that  when  he  bought  this 
quarter,  in  January,  1856,  the  vessel  was  worth  ten  thousand 
-dollars,  exclusive  of  the  master's  interest.  He  also  testified 
that  there  was  nothing  said  between  the  defendant  and  him- 
self as  to  how  long  he  was  to  sail  the  vessel  on  shares,  nor 
when  the  contract  was  to  terminate;  but  witness  supposed  as 
long  as  they  both  kept  her.  The  plaintiff  put  in  evidence  the 
bill  of  sale  from  De  Groot  to  himself,  from  which  it  appeared 
that  De  Groot  sold  to  him  '^one  quarter  of  said  schooner  or 
vessel,  together  with  one  quarter  of  the  masts,  bowsprit,  salls^ 
boat,  anchors,  cables,  and  all  other  necessaries  thereunto  ap- 
pertaining or  belonging."  The  enrollment  of  the  vessel,  set  out 
in  the  bill  of  sale,  recited  the  facts  that  the  defendant  owned 
three  fourths  of  the  schooner,  and  that  De  Groot  owned  one 
fourth,  and  that  they  were  the  sole  owners  of  said  vessel,  and 
that  De  Groot  was  then  the  master  thereof.  It  appeared  upon 
the  trial  that  various  witnesses  testified  that  when  a  master 
•owned  an  interest  in  a  sailing  vessel,  it  was  known  and  called 
the  sailing  interest.  It  was  generally  understood  that  when  a 
-captain  buys  a  master's  interest  in  a  vessel,  it  is  worth  more 
than  without  such  interest.  That  a  master's  or  sailing  interest 
is  sometimes  worth  fifty  per  cent  more  than  a  citizen's  interest; 
sometimes  not  worth  more  than  from  twenty-five  to  thirty  per 
-cent.  The  witnesses  meant  by  this  that  the  privilege  of  being 
<;aptain  of  the  vessel,  which  privilege  they  supposed  inhered 
-or  attached  to  any  share  of  a  vessel,  when  owned  by  a  captain, 
was  worth  a  third  more  than  a  mere  citizen's  interest.  Upon 
the  plaintiff's  resting  his  case,  the  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  the  action  would  not  lie,  it 
not  appearing  that  the  vessel  had  been  sold  or  destroyed  by 
the  defendant.  The  plaintiff's  counsel  asked  the  court  to  sub- 
mit the  case  to  the  jury,  upon  the  question  of  damages,  insist- 
ing,— 

1.  That  the  plaintiff  owned  a  sailing  or  master's  interest  in 
the  vessel,  and  that  the  defendant  had  wrongfully  deprived 
him  thereof. 

2.  That  the  plaintiff's  interest  in  the  vessel  under  the  proof 
was  an  entirety,  and  that  the  defendant  had  no  joint  or  inter- 
est in  common  with  him  in  his  quarter  of  the  vessel,  that  be- 
ing the  sailing  or  master's  interest,  —  the  defendant  owning 
€10  such  interest  in  the  remaining  three  quarters  o&the  vessel 

3.  That  the  plaintiff  had  owned  the  privilege  of  sailing  thi 
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vessel  as  captain  and  master  thenn)!;  mui  riiat  having  been 
<leprived  of  the  exercise  of  such  privilege  i  y  the  wrongful  act 
«f  the  defendant,  he  was  entitled  to  daiuuges  or  indenjnity 
therefor. 

4.  That  in  any  view  of  the  case  the  plaintiff  was  entitled  to 
recover  a  sum  equal  to  the  difference  between  the  value  of  a 
sailing  or  master's  interest  in  one  fourth  of  said  vessel  and 
the  value  of  a  citizen's  interest  in  such  one  fourth,  if  the  jury 
should  be  of  opinion  upon  the  proof  that  any  difference  existed 
in  the  value  of  such  respective  interests. 

The  court  overruled  said  questions  and  nonsuited  the  plain- 
tiff, and  gave  judgment  for  the  defendant,  which,  on  appeal, 
iiras  affirmed  at  the  general  term. 

The  foundation  of  the  plaintiff's  right  of  recovery  depends 
upon  his  establishing  his  first  proposition,  viz.,  that  the  plain- 
tiff owned  a  sailing  or  master's  interest  in  the  vessel.  There 
«re  several  conclusive  reasons  which  forbid  our  assenting  to 
the  soundness  of  this  claim. 

1.  It  is  not  apparent  that  De  Groot  had  any  such  interest 
himself.  He  did  not  claim  any  such  interest,  and  did  not 
assume  to  sell  and  convey  any  such  interest  to  this  plaintiff. 
The  bill  of  sale,  to  which  we  must  resort  to  ascertain  what 
De  Groot  sold,  and  what  the  plaintiff  purchased,  makes  no 
mention  or  reference  to  any  such  interest.  It  conveys  only 
the  one-quarter  part  of  the  schooner,  her  tackle  and  apparel; 
and  the  plaintiff  himself  says  he  only  paid  the  value  of  one- 
quarter  part  of  the  schooner,  viz.,  two  thousand  five  hundred 
dollars,  the  whole  being  worth  ten  thousand  dollars.  He  then 
neither  paid  anything  for  any  such  interest,  and  if  De  Groot 
possessed  or  owned  any  such  interest,  he  did  not  assume  to 
sell  any  such  interest,  and  no  such  interest  was  sold  and  con- 
veyed to  this  plaintiff.  The  plaintiff  claims  such  interest  by 
virtue  of  his  purchase  from  De  Groot,  but  the  muniments  of 
his  title  show  that  no  such  interest  was  sold,  or  assumed  to  be 
sold,  to  him. 

2.  I  have  looked  in  vain  at  all  the  authorities  referred  to, 
and  text-books  accessible  to  me,  and  in  none  do  I  find  any 
such  interest  mentioned  or  referred  to.  I  find  no  allusion  to 
any  such  interest,  or  that  a  master  who  is  a  p.irt  owner  of  a 
vessel  has  any  such  interest  which  he  can  sell  and  dispose  of. 
If  a  master  has  such  an  interest  attached  to  his  share  in  the 
vessel,  then,  if  it  be  capable  of  sale  and  disposition  by  him, 
jand  goes  with  his  share  as  appurtenant  thereto,  it  follows  that 
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he  can,  by  a  sale  of  his  share,  howovor  small  soever  it  be^ 
appoint  a  master  of  the  vessel,  in  hostility  to  the  wishes  of  all 
the  other  owners,  and  greatly  to  their  detriment.  If  the  doc- 
trine contended  for  be  true,  that  a  majority  of  the  owners  can- 
not change  the  captain  or  master  at  their  pleasure,  it  would 
necessarily  follow  that  a  perpetual  captain  or  master  might 
have  the  control  of  the  vessel  in  hostility  to  them. 

But  another  serious  difficulty  will  arise  from  the  mainte- 
nance of  this  principle.  If  the  share  of  one  captain  or  master 
has  attached  to  it,  or  inhering  in  it,  this  sailing  interest,  how 
will  it  be  if  several  captains  or  masters  become  the  owners  of 
shares  in  the  same  vessel?  Which,  having  this  interest,  is  ta 
take  command,  to  the  exclusion  of  the  other?  If  it  inheres 
or  attaches  to  one,  it  must  to  all.  And  again,  suppose  that, 
in  the  present  case,  Do  Groot  had  subdivided  his  quarter  into 
four  parts,  and  sold  a  quarter  part  to  four  different  captains 
OP  masters,  which  or  would  all  have  had  a  sailing  interest?  or 
would  each  have  had  a  quarter  part  of  a  sailing  interest?  In 
either  event,  which  would  have  been  entitled  to  the  command 
of  the  vessel,  and  which  to  have  maintained  an  action  against 
the  other  owners  for  uot  having  the  command  awarded  to 
them?  These  considerations  would  appear  to  demonstrate 
that  no  such  intangible  interest  can  exist  in  the  ownership  of 
a  part  or  share  of  a  vessel,  and  that  the  owners  must  neces- 
sarily own  parts  or  shares  of  equal  value,  and  with  equa> 
rights  and  privileges,  and  that  it  is  utterly  impracticable  that 
a  permanent  right  to  command  the  ship  should  be  attached 
to  any  particular  share.  This  right  certainly  cannot  spring 
from  the  circumstance  that,  at  some  point  of  time,  a  share  in 
the  vessel  was  owned  by  one  who,  at  the  same  time,  was  the 
captain  or  master.  It  would  not  be  competent  for  the  owner* 
of  the  other  shares  to  consent  or  agree  that  a  particular  share 
should  forever  have  the  right  to  conimatul  the  vessel,  much 
less  can  that  right  arise  when  such  owners  do  not  consent. 

Card  V.  HopCy  2  Barn.  &  C.  661,  is  a  strong  case  in  affirm- 
ance of  this  doctrine.  Card  and  Carman,  being  the  owners 
of  nine  sixteenth  parts  of  the  ship  Herefordshire,  entered  into 
a  covenant  with  one  Hope,  whereby  they  agreed  to  sell  hin> 
two  sixteenth  parts  of  said  ship,  and  that  Hope  should  be 
appointed  to  the  concLiuand  of  the  ship,  and  that  Card  and 
Carman  should  continue  to  be  the  managing  owners.  It  was 
further  agreed  that  in  case  Hope,  from  ill  health  or  other 
cause,  should  retire  from  the  command,  Card  should  be  at 
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liberty  to  appoint  his  successor  upon  such  terms  as  should  be- 
approved   of  by  Hope   or  his  executors,  and  in  case  Card^ 
should  decline  to  appoint  such  successor,  then  Hope  or  his- 
executors  should  be  permitted  to  appoint  in  his  stead  a  (it. 
and  proper  person  to  command  the  ship,  and  that  the  pcrsoni 
so  appointed  should  be  entitled  to  all  the  privileges  which. 
Hope  by  said  covenant  was  entitled  to  in  right  of  such  com- 
mand.     Lord    Tenterden,  in  delivering   the  opinion  of  the- 
court,  said:  ''It  is  impossible  to  read  this  deed  without  seeing; 
that  it  is  a  bargain  for  the  profit  to  be  derived  to  the  plaintiffa* 
from  the  appointment  of  the  defendant  or  his  nominee  to  the 
command,  the  profit  being  either  a  greater  price  for  the  shares- 
sold,  or  the  continuance  of  the  management  or  other  powers* 
and  authorities  iii  themselves,  or  partaking  probably  of  both.. 
And  we  are  of  the  opinion  that  such  a  contract  is  void,  as^ 
being  contrary  to  the  interests  of  the  charterers  and  of  the 
otlier  owners."     He  further  observed:    "It  is  a  part  of  our 
national  policy  to  give  every  encouragement  to  the  equipment 
and  employment  of  ships.     Upon  this  consideration,  the  law 
enables  a  majority  of  the  part  owners  (under  guards,  indeed^, 
to  the  interest  of  the  minority  peculiar  to  itself)  to  employ 
their  ships  even  against  the  will  of  the  minority,  that  the  ship- 
may  not  remain  unemployed.    A  power  of  employment  vested 
in  the  majority  seems  to  import  a  power  of  appointing  officers^ 
and  in  practice,  the  majority  certainly  exercise  that  iK)wer. 
But  such  a  power  carries  with  it  a  duty,  the  duty  of  exercis-- 
ing  a  free  and  impartial  judgment  in  the  choice  of  every  per- 
son who  is  intrusted  with  the  management  of  the  outfit  and 
with  the  navigation  of  the  ship,  ut  dentur  digniori,  and  any 
contract  which  is  calculated  to  have  the  efiect  of  fettering  the 
judgment,  and  of  binding  the  party  to  concur  in  his  nomina- 
tion of  particular  persons  at  the  peril  of  an  action,  is  a  viola- 
tion of  duty.     The  violation  of  duty  becomes  greater  and  more 
odious,  if  the  contract  be  founded  on  motives  of  peculiar  gaiiv 
and  advantage  to  the  contractors;  all  the  part  owners  ought  to^ 
sliare  ratably  in  every  profit  that  may  be  made  of  the  ship,- 
and  if  such  contracts  could  be  allowed  by  law,  they  must 
operate  as  a  discouragement  to  persons  to  become  owners  of 
bliips.     The  duty,  however,  is  owing  not  only  to  the  charterers- 
and  other  part  owners  of  a  ship,  but  also  to  all  whose  life  or 
property  may  be  embarked   by  her.     And  consequently,  & 
violation  of  the  duty  is  not  only  to  the  charterers  and  part 
owners,  but  also  to  another  most  important  object;  namely. 
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the  protection  and  safety  of  the  lives  and  property  embarked 
on  the  sea." 

These  observations  of  this  eminent  judge  are  very  pertinent 
to  the  case  now  under  consideration,  for  a  right  is  claimed 
here  which  it  was  in  that  case  held  unlawful  should  exist  and 
be  exercised  by  contract.  It  cannot  be  successfully  contended 
that  this  plaintiff  possesses  the  right  to  command  this  schooner 
more  securely  than  he  would  have  done  if  it  had  been  con- 
ferred by  express  contract.  To  illustrate:  suppose  all  the 
owners  of  this  schooner  had  entered  into  a  covenant  with 
De  Groot  that  he,  as  owner  of  his  quarter-share,  should  have 
the  command  of  the  schooner,  and  that  the  same  rights  should 
be  enjoyed  by  his  assignee.  This  is  certainly  putting  the  plain- 
tiff's claim  in  the  strongest  and  most  favorable  light  for  him. 
Yet,  we  see,  such  an  arrangement  must  be  condemned,  for 
reasons  and  considerations  which  are  unanswerable  and  im- 
perative. I  think  the  learned  counsel  is  mistaken  in  the  sup- 
position that  there  is  any  interest  known  in  the  law  as  a 
sailing  interest  arising  from  the  fact  that  the  ownership  of  a 
share  in  a  vessel  and  the  command  thereof  are  united  in  the 
same  person.  My  researches  have  not  enabled  me  to  find  a 
case  where  any  such  interest  has  been  recognized,  and  pro- 
tected and  enforced.  Much  less  can  1  find  that  in  any  in- 
stance has  such  interest  been  the  subject  of  sale  and  transfer, 
and  the  vendee  held,  by  virtue  of  such  purchase,  entitled  to 
the  command  of  the  vessel,  in  opposition  to  the  wishes  of  a 
majority  in  interest  of  the  owners.  If  this  claim  be  sound, 
then,  it  follows  logically  that  any  one  purchasing  a  master's 
sailing  interest  (if  such  a  thing  has  an  existence)  becomes 
thereby  ipso  facto  master  of  the  ship  or  vessel,  and  has  a 
vested  right  to  take  the  command  of  her;  and  this  result 
would  obtain,  how  small  soever  be  the  share  to  which  this 
right  inhered  or  attached.  Such  a  right  necessarily  deprives 
all  the  other  owners  of  any  voice  or  control  in  the  manage- 
ment of  their  property,  and  subjects  it  to  the  casualty  of  fall- 
ing into  the  hands  of  the  most  untrustworthy  and  irresponsible. 
A  person  might,  by  the  purchase  of  an  insignificant  share  or 
interest  in  a  vessel,  assume  the  command  thereof  in  hostility 
to  the  wishes  of  all  the  other  owners.  If  the  purchase  of  a 
share  in  a  vessel  possessing  this  right  vests  in  the  vendee  the 
right  to  command  the  ship,  as  is  contended  in  the  case  at  bar, 
tlien,  as  the  master  cannot  be  divested  of  that  right,  and  de- 
j)rived  of  the  command  by  a  majority  of  the  owners,  as  is  also 
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contended  for,  and  cannot  be  removed  by  a  court  of  admiralty, 
except  on  payment  to  him  of  the  value  thereof  or  the  damages 
which  he  may  sustain  by  deprivation  of  the  command,  it  is 
easy  to  see  that  few,  If  any,  will  be  tempted  to  embark  their 
property  in  enterprises  over  which  they  can  have  no  control, 
and  which  will  be  subject  to  such  grave  embarrassments. 

The  theory  of  the  learned  counsel  for  the  plaintiff  takes  its 
origin  iii  an  assumption  not  warranted  by  the  text-writers 
and  the  authorities,  viz.,  that  as  a  master  who  is  part  owner 
of  a  vessel  cannot  be  deprived  of  the  command  by  a  majority 
in  interest  of  the  owners,  he  has  a  sailing  or  master's  interest, 
arising  from  such  ownership,  of  value,  and  of  which  he  can- 
not be  divested  without  his  consent.  It  is  seen  that  if  the 
majority  of  owners  can  change  the  command  of  the  vessel  at 
their  pleasure,  then  such  an  interest  is  a  myth. 

A  very  careful  examination  of  all  the  authorities  within  my 
reach  has  satisfied  me  that  the  true  rule  is,  that  in  all  cases 
the  majority  in  interest  of  the  owners  have  the  right  to  control 
the  vessel  in  every  particular.  And  if  so,  it  conclusively  fol< 
lows  that  no  such  interest  exists  as  a  master's  or  sailing  in- 
terest. Story  on  Partnerships,  sec.  432,  says:  ''The  common 
law  not  only  thus  gives  to  the  majority  in  interest  of  the  part 
owners  the  right  and  authority  to  employ  the  ship  upon  any 
proper  voyage  or  adventure,  but  it  also  confers  upon  the  ma- 
jority the  right  and  authority  in  all  cases  to  appoint  the  mas- 
ter and  officers  and  crew  of  the  ships,  and  to  displace  them 
at  their  pleasure,  even  although  the  master  should  be  a  part 
owner";  and  such,  he  says,  is  also  the  rule  of  the  French  law, 
citing  Boulay-Paty's  Droit  Commerce,  torn.  1,  tit.  3,  sec.  6 
p.  340.  He  proceeds  to  say  that  this  authority  must  be  ex- 
ercised by  a  free  and  impartial  judgment  in  the  choice  of  the 
master  and  officers  and  crew,  and  especially  in  the  choice  of 
the  master;  and  adds, ''  that  any  contract,  therefore,  made  by 
some  of  the  part  owners  only,  which  is  calculated  to  have  the 
effect  of  fettering  their  judgment,  and  of  binding  them  to  ap- 
point or  concur  in  the  appointment  of  particular  persons  as 
masters  and  officers,  is  a  violation  of  that  duty."  He  refers 
with  decided  approbation  to  the  opinion  of  Lord  Tenterden, 
in  Card  v.  Hope^  2  Barn.  &  C.  661,  and  says:  "Such  a  con- 
tract is,  therefore,  utterly  void,  as  against  public  policy  and 
the  true  interest  of  commerce  and  navigation."  Again,  in 
section  445,  Judge  Story  says:  ''  We  have  already  had  occa- 
sion to  state  that  the  majority  in  interest  of  the  pari  owners 
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Ijaye  a  right  to  appoint  the  master  and  officers  of  the  ship. 
ThiF  right  necessarily  carries  with  it  the  right  to  displace  and 
dispossess  the  master  and  other  officers,  when  in  authority  or 
l^ossession  of  the  ship;  and  it  will  make  no  difference  in  this 
Tespect  whether  the  master  or  other  officer  be  a  part  owner  or 
<iot."  And  he  adds:  "  However,  when  a  court  of  admiralty  is 
-called  upon  to  enforce  this  right,  although  it  allows  the  au- 
thority to  displace  and  dispossess  to  be  exercised  at  the  sole 
pleasure  of  the  majority,  if  the  master  or  other  officer  is  a 

.  mere  stranger,  yet  if  he  is  a  part  owner,  the  court  commonly 
requires  some  reasonable  ground  to  be  stated  therefor";  citing 
Ae  case  of  The  New  Draper,  4  Rob.  287,  etc. 

A  remark  by  Sir  William  Scott  in  this  case,  to  the  effect 
quoted,  is  'the  foundation  of  the  doctrine  now  maintained, 
that  the  master  when  he  is  a  part  owner  cannot  be  dispos- 
sessed by  a  majority  of  the  owners  in  interest.  That  case  will 
be  hereafter  adverted  to.  Flanders  on  Shipping,  section  164, 
says:  '^The  owners  may  dismiss  their  master  at  their  pleas- 
ure"; and  adds:  "Upon  a  general  retainer  for  no  particular 
voyage,  the  master  may  be  dismissed  at  any  time  without 

•cause  assigned,  because  the  nature  of  his  employment  upon 
that  condition  is  a  mere  agency,  to  be  revoked  at  any  time  by 

»  the  principal." 

Mr.  Curtis,  in  his  valuable  work  on  the  rights  and  duties 

>  of  merchant  seamen,  at  page  164,  cites  this  passage  from  the 

^  Code  de  Commerce:  "That  if  the  master  dismissed  is  a  pait 

(  owner  of  the  ship,  he  may  renounce  his  interest  and  require 
•the  reimbursement  of  the  capital  which  represents  it."  And 
Mr.  Curtis  adds:  "  From  these  evidences  of  the  maritime  law, 
At  would  seem  that  the  owners  have  the  right  to  remove  th« 
rmaster  who  is  a  part  owner  at  their  own  pleasure,  paying  him 
tfor  his  share  of  the  vessel."  And  at  page  165  Mr.  Curtis 
«ays:  "If  he  [the  master]  be  removed  without  good  cause, 

.  after  an  engagement  for  a  particular  voyage,  I  think  they  are 
bound  to  pay  him  damages  for  loss  of  employment  as  master, 
.  and  for  any  loss  or  liabilities  he  may  have  incurred  by  reason 
•of  his  employment."  This  qualification  of  the  removal,  after 
an  engagement  for  a  particular  voyage,  is  significant,  and 
-shows  that  the  breach  of  that  engagement  is  the  foundation 
of  the  claim  for  damages,  not  the  fact  of  removal. 

Boulay-Paty,  in  his  work,  Droit  de  Commerce,  tom.  1,  p.  332, 
«ays:  "But  as  the  majority  (by  article  220  of  the  Commercial 
Code)  is  determined  by  a  portion  of  interest  in  the  ship,  en« 
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needing  the  half  of  its  value,  if  the  master  is  part  owner  of 
more  than  a  half,  he  cannot  be  dismissed,  for  if  he  was  not 
the  master,  be  would  have  the  sole  right  to  name  one.  In- 
deed, the  master  may  own  in  the  ship  either  a  part  equal  to 
or  a  part  which  exceeds  the  half,  or  a  portion  less  than  one 
half.  In  the  first  case,  his  position  is  irrevocable,  because  a 
majority  cannot  vote  against  him.  In  the  second,  no  person 
is  able  to  dispossess  him,  as  no  one  other  than  himself  has  a 
portion  which  exceeds  one  half  of  his  interest.  In  the  third 
case,  the  will  of^  the  other  part  owners  can  exclude  him. 
Finally,  as  by  the  article'  220  it  is  the  will  of  the  greatest 
number  in  interest  which  can  decide,  it  is  not  necessary  that 
there  should  be  a  unanimous  vote  to  dismiss  the  captain;  it  is 
fiufficient  that  it  is  the  will  of  the  majority." 

In  the  Scottish  Admiralty  it  is  also  held  that  ship-owners 
may  dismiss  the  master  at  any  time,  without  a  cause  assigned, 
itnd  the  majority  may  dismiss  him  in  his  character  of  master, 
«ven  if  he  be  a  joint  owner:  Bell's  Commentaries,  606,  508. 

We  will  now  proceed  to  the  examination  of  the  few  cases 
vhere  this  question  as  to  the  power  of  removal  of  a  master 
who  is  part  owner  has  arisen  and  been  adjudicated.  In  the 
case  of  The  See  Reuter^  1  Dod.  22,  the  admiralty  court  in  Eng« 
land  removed  a  master  and  part  owner,  in  compliance  with 
th't  decree  of  the  burgomasters  and  counselors  of  the  city  of 
Rostock,  in  senate  assembled,  and  in  whom  the  admiralty 
jurisdiction  of  that  city  was  vested,  and  which  had  directed 
the  master  to  deliver  up  the  ship.  Sir  W.  Scott  said:  ''In 
cases  of  ships  belonging  to  British  subjects,  the  court  has  no 
hesitation  in  ordering  possession  to  be  delivered  up,  on  the  ap- 
plication of  a  majority  of  the  owners,  without  entering  very 
minutely  into  the  causes  of  dissatisfaction  existing  between 
them  and  the  master."  It  is  to  be  observed  that  this  was  said 
in  a  case  pending  for  the  removal  of  a  master,  who  was  also 
a  part  owner. 

The  case  of  TJie  Johan  and  Siegmundj  1  Edw.  Adm.  242,  was 
a  suit  in  admiralty,  to  change  the  possession  of  a  foreign  ship, 
on  the  application  of  fifteen  sixteenths  of  the  shares  of  the 
ship,  against  the  master  and  owner  of  the  remaining  one-six- 
teenth part.  Sir  W.  Scott  refused  to  interfere,  on  the  ground 
that  the  court  had  no  jurisdiction  in  the  case  of  a  foreign  shijp. 
He  observed:  ''If  this  were  a  British  ship,  there  can  be  no 
doubt  that  by  the  practice  of  this  court  it  would,  upon  the 
application  of  a  majority  of  the  parties  interested,  proceed  to 
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dispossess  the  master,  though  a  part  owner,  without  minutely 
coDBidering  the  merits  or  demerits  of  his  conduct." 

The  case  of  The  New  Draper  has  already  been  referred  t4> 
ubi  supra.  The  suit  was  brought  by  the  owners  of  nine 
sixteenths  of  a  vessel  against  Walker,  a  part  owner  of  seven 
sixteenths,  and  also  master  of  the  vessel,  for  his  removal  and 
a  change  of  possession.  Sir  W.  Scott,  in  giving  judgment,^ 
said:  ''The  dispossession  of  a  master  is,  in  its  nature,  not  an 
uncommon  proceeding;  all  that  the  cour^  requires,  in  case& 
where  the  master  is  not  a  part  owner,  is,  that  the  majority  of 
the  proprietors  should  declare  their  disinclination  to  continue 
him  in  possession.  In  the  case  of  a  master  and  part  owner 
something  more  is  required,  before  the  court  will  proceed  to 
dispossess  a  person  who  is  also  a  proprietor  of  the  vessel,  and 
whose  possession,  therefore,  the  common  law  is,  upon  general 
principles,  inclined  to  maintain."  The  court  said  the  case 
was  the  common  one  of  the  majority  of  owners  proceeding 
against  another,  in  which  the  common  rule  of  this  court  must 
be  pursued,  and  possession  was  decreed  to  the  owners  repre* 
senting  the  seven-sixteenths  part. 

This  case  cannot  therefore  be  rightfully  cited  as  an  author- 
ity that  the  majority  in  interest  have  not  the  power  to  displace 
a  master  who  is  a  part  owner,  nor  for  the  position  that  a  court 
of  admiralty  will  not,  on  the  application  of  such  majority,  re- 
move a  master  who  is  a  part  owner,  and  put  him  out  of  pos- 
session and  place  the  possession  with  the  other  owners.  On 
the  contrary,  it  is  believed  that  it  is  an  authority  for  the  af» 
firmative  of  both  these  propositions. 

Hopkinson,  J.,  in  the  case  of  Montgomery  v.  Wharton^  2  PeL 
Adm.  397,  justly  says:  "And  however  hard  it  may  seem  that 
the  master  should  be  subject  to  the  caprice  of  the  owners  as 
to  his  continuing  in  the  command  or  not,  he  must  consider  it 
as  one  of  the  unavoidable  inconveniences  of  his  station,  and 
in  case  of  injury,  apply  to  the  laws  of  his  country  for  redress; 
but  much  greater  would  the  danger  be  to  owners  and  to  com- 
merce in  general  if  the  appointment  of  a  master  should  bt 
irrevocable  for  the  voyage.  Whatever  good  opinion  an  own^ 
may  have  of  the  master  at  the  time  of  his  appointment,  he 
may  find  sufficient  reason  afterwards  to  change  his  mind,  and 
not  be  able  to  produce  any  legal  proof  of  defection  or  inability; 
and  it  would  be  an  unreasonable  hardship  to  compel  an  owner 
to  continue  what  was  originally  a  voluntary  trust  in  the  hands 
of  a  person  of  whom  he  has  found  subsequent  reasons  to  be- 
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lieve  that  he  may  prove  unfaithful  or  unskillful."  This  same 
case  is  reported  in  1  Dall.  49,  where  the  facts  are  stated  to  be> 
that  the  libelant,  Captain  Montgomery,  was  master  and  com* 
mander  of  the  ship  called  the  General  Green,  designed  for  a 
voyage  to  Martinico.  While  the  ship  lay  in  the  river,  a  severe 
frost  happened,  which  occasioned  a  great  delay,  and  the  owners 
thought  proper  to  change  their  plans.  Differences  then  arose, 
and  they  dismissed  Captain  Montgomery,  and  took  the  ship^ 
from  him.  The  court  says:  '^As  to  the  dismission  of  the  cap- 
tain, we  are  of  the  opinion  that,  upon  a  general  retainer  for  no> 
particular  voyage,  the  captain  may  be  dismissed  at  any  time 
without  cause  assigned." 

We  deduce  from  these  writers  and  these  authorities  this  doc- 
trine, that  in  all  cases  the  majority  in  interest  in  the  owner* 
ship  of  a  vessel  have  the  absolute  right  to  employ  whom  they 
will  as  master,  officers,  and  crew  of  the  ship,  and  at  their 
pleasure  to  displace  them  and  employ  others,  whether  the 
person  so  displaced  be  part  owner  or  not;  that  in  the  single 
instance  of  a  master  employed  for  a  particular  voyage,  if  the 
master  be  displaced  without  cause,  he  is  entitled  to  recover 
the  damages  which  he  may  sustain  by  reason  of  such  wrong- 
ful  dismissal  and  breach  of  contract;  that  a  court  of  admiralty^ 
in  a  case  like  that  presented  in  the  record  in  this  case,  would 
have  decreed  the  dismissal  of  this  plaintiff  as  master,  and  de* 
livered  the  possession  of  the  schooner  to  this  defendant. 

It  follows  from  these  considerations  that  the  plaintiff  did 
not  possess  any  interest  called  or  known  as  a  sailing  or  mas- 
ter's interest,  and  cannot  therefore  recover  damages  for  being 
deprived  of  what  he  did  not  possess,  and  consequently  could 
not  lose.  The  complaint  was  properly  dismissed,  and  the  judg- 
ment thereon  for  defendant  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

Rights  ov  Part  Owners  ov  Vbssxls^  Qinxrallt:  8m  note  to  DonneU 
V.  Walah,  88  Am.  Deo.  364  et  leq. 
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Sheridan  v.  Brooklyn  and  Newton  R  R  Co. 

[M  Nbw  TosX,  80.] 

<JpoK  MonoK  FOB  Nonsuit,  whebb  Evidbnce  is  CoBViJonNa,  odart  should 
aasame  that  view  which  is  most  favorable  to  the  plaintiflEl 

Hailroaj)  Company  is  Liablb  in  Damages  fob  Death  of  Child  who^ 
being  seated  in  a  crowded  car,  was  compelled  by  the  conductor  to  leave 
the  seat  and  to  stand  upon  the  platform,  from  which,  by  the  hasl^  and 
careless  exit  of  another  passenger,  he  was  thrown  and  killed;  and  the 
wrongful  act  of  such  passenger  would  not  relieve  the  company  from  the 
consequences  of  the  wrongful  act  of  their  conductor  in  placing  the  de- 
ceased on  the  platform. 

In  AcnoN  fob  Damages  for  Injuries  Causinq  Death,  Refusal  to 
Charge  that  "  the  fact  that  deceased  was  a  child  makes  no  difTerence  in 
the  application  of  the  rule  of  law  as  to  the  question  of  negligence,"  and 
that  "  if  he  was  not  of  years  of  discretion,  he  should  have  had  a  pro- 
tector,'* is  not  error,  if  the  court  has  charged  generally  that  contributory 
negligence  on  the  part  of  the  child  wiU  bar  recovery;  but  that  if  he  was 
not  negligent,  and  there  was  negligence  on  the  part  of  the  defendant^ 
the  plaintiff  may  recover. 

Obdinaby  Capacity  and  Obdinaby  Cabe  in  PBOTEcnNG  Himself  is  Au 
THAT  is  Required  of  a  passenger  in  a  railroad  car. 

^icK  OB  Aged  Pebson  ob  Child  is  Entitled  to  More  Cabb  from  » oar- 
rier  than  one  in  good  health  and  under  no  disability. 

Action  by  the  administrator  of  Sheridan,  deceased,  to  re- 
x^over  damages  for  the  wrongful  acts  of  defendant,  resulting 
in  the  death  of  said  deceased.    The  opinion  states  the  facts. 

A.  J.  Parker^  for  the  appellants. 

James  Emott,  for  the  respondent. 

By  Court,  Hunt,  J.  This  is  an  action  by  the  administrator 
of  a  boy  nine  years  of  age,  against  the  defendants,  for  causing 
the  death  of  the  boy  by  the  negligence  and  misconduct  of  the 
defendants. 

On  the  15th  of  September,  1864,  the  deceased,  having  paid 
his  fare,  was  seated,  with  a  companion  of  his  own  age,  in  the 
interior  of  a  car  of  the  defendants.  The  car  began  to  fill  up 
with  passengers,  and  the  conductor  ordered  the  boys  to  get  up 
and  make  room  for  adult  passengers.  They  went  forward  in 
the  car  and  took  other  seats,  and  were  again  ordered  up,  and 
objecting  to  give  up  their  seats,  were  "  put  out "  of  their  places 
by  the  conductor. 

The  car  had  by  this  time  become  very  full,  "  very  crowded.." 
The  deceased  was  crowded  and  pushed  by  the  passengers  in 
the  cars  out  on  the  front  platform,  which,  as  well  as  the  inside 
of  the  car,  was  full  of  people. 
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While  there,  the  car  being  in  motion,  there  was  a  rush  of 
another  passenger  to  get  off,  and  the  deceased  was  thrown  off 
tlie  car,  was  run  over,  and  received  injuries  from  which  he 
<iied.  At  the  close  of  the  evidence,  the  defendants  moved  for 
41  nonsuit.  The  court  denied  the  motion,  and  the  defendants 
excepted. 

There  was  a  conflict  of  evidence,  and  the  jury  by  their  ver- 
dict adopted  the  view  claimed  by  the  plaintiff  on.  the  trial, 
^nd  we  are  to  take  the  same  view  on  this  appeal.  It  is  this 
view  which  I  have  given  above. 

The  defendants  insist  that  the  motion  for  a  nonsuit  should 
have  been  granted,  urging  that  there  was  negligence  on  the 
part  of  the  deceased,  in  occupying  a  position  upon  the  plat- 
form, and  that  the  defendants  were  no  more  responsible  than 
if  the  boy  had  been  shot  with  a  revolver,  or  struck  with  a  club, 
by  a  fellow-passenger.  The  question  of  the  negligence  of  the 
deceased  in  remaining  upon  the  platform  was  submitted  to 
the  jury  under  the  instructions  hereafter  to  be  considered. 
For  the  present  we  are  to  assume  that  the  deceased  was  upon 
the  platform  by  the  express  requirement  of  the  defendants, 
a,nd  against  his  own  remonstrance  properly,  so  far  as  the  de- 
fendants are  concerned.  If  by  the  motion  of  the  cars  he  had 
been  thrown  from  this  dangerous  position,  or  by  the  continued 
pressure  of  the  large  crowd  which  the  defendants  had  per- 
mitted upon  their  cars,  he  had  been  pushed  from  his  standing- 
place,  the  defendants  would  have  been  liable. 

It  does  not  alter  this  liability  that  the  wrong  of  a  thinl 
party  concurred  with  their  own  in  producing  the  injury.  It 
may  well  be  that  the  young  man  was  not  justified  in  rushing 
through  the  crowd,  and  in  aiding  in  throwing  the  deceased 
from  the  cars;  but  this  does  not  relieve  the  defendants'  wronij. 
If  they  had  not  removed  the  deceased  from  his  seat,  and  com- 
pelled him  to  stand  upon  the  platform,  he  would  have  been 
unaffected  by  this  illegal  act  of  the  young  man.  It  was  his 
violence,  concurring  with  the  defendants*  illegal  conduct  in 
overcrowding  their  car,  and  in  placing  the  deceased  upon  the 
platform  that  produced  the  disastrous  result.  It  is  no  justifi- 
•cation  for  the  defendants  that  another  party,  a  stranger,  was 
also  in  the  wrong. 

Upon  the  evidence,  the  jury  would  also  have  been  justified 
in  finding  the  defendants  guilty  of  negligence,  in  that  the  car 
was  not  stopped  when  the  strap  was  pulled  for  that  purpose. 
On  this  branch  of  the  case,  as  on  the  others,  there  was  conflict- 
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ing  evidence.  There  was  testimony  on  which  the  jury  might 
have  found  tliat  the  bell  was  rung  twice  before  the  young  iiiaD 
reached  the  platform,  and  that  the  driver  should  have  stopped 
the  car.  It  is  quite  clear  that  if  the  car  had  been  stopped^ 
the  accident  could  not  have  happened  to  the  deceased  in  ita 
full  extent,  as  it  appeared  that  he  was  run  over  by  the  rear 
trucks,  and  there  received  the  injury  which  resulted  in  hi» 
death.  On  both  branches  of  the  case  it  was  the  duty  of  the 
court  to  leave  the  question  of  negligence  to  the  jury,  and  there 
was  no  error  in  denying  the  motion  for  a  nonsuit. 

At  the  close  of  the  evidence,  the  defendants'  counsel  re- 
quested the  court  to  charge  the  following  propositions:  — 

1.  That  the  fact  that  the  deceased  was  a  child  made  no 
difference  in  the  application  of  the  rule  of  law  as  to  the  ques- 
tion of  negligence.  If  not  of  years  of  discretion,  he  should 
have  had  a  protector. 

2.  The  evidence  showing  that  the  deceased  was  knocked 
off  the  car  while  it  was  in  motion,  and  that  none  of  the  de- 
fendants' servants  contributed  to  the  act,  the  plaintiff  could 
not  recover  in  this  action. 

3.  That  the  deceased  was  in  £ault  in  going  on  to  the  front 
platform;  and  although  the  defendants  might  have  been  guilty 
of  negligence,  yet  where  each  party  is  guilty,  there  can  be  no 
recovery. 

The  court  declined  to  charge  otherwise  than  as  set  forth,  to 
which  defendants  excepted.  The  second  and  third  of  these 
requests  do  not  require  much  consideration;  each  of  them  is 
open  to  the  objection  of  assuming  as  matter  of  fact  what  is 
not  such,  and  what  the  jury  found  to  be  otherwise.  Thus  the 
second  proposition  assumes  that  none  of  the  defendants'  ser- 
vants contributed  to  the  deceased  being  knocked  from  the  car, 
and  the  third  assumes  that  the  deceased  was  in  fault  in  going 
upon  the  platform.  The  jury,  however,  found  that  it  was  the 
very  act  of  the  conductor  in  placing  him  on  the  platform  that 
produced  the  result,  and  that  he  was  not  in  fault  in  being 
there.  If  the  second  proposition  was  intended  to  be  limited 
to  the  immediate  act  of  throwing  the  deceased  from  the  cars, 
it  was  not  sound  in  any  respect. 

The  defendants'  counsel  claims,  more  seriously,  that  there 
was  error  in  refusing  to  charge  the  proposition  first  requested, 
to  wit,  **  that  the  fact  that  the  deceased  was  a  child  made  no 
difference  in  the  application  of  the  rule  of  law  as  to  the  ques- 
tion of  negligence;  if  not  of  years  of  discretion,  he  should 
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have  had  a  protector."  The  question  of  negligence  as  here 
put  forth,  arises  upon  the  conduct  of  the  deceased  in  taking 
•care  of  himself,  and  also  upon  the  conduct  of  the  defendants 
in  regard  to  the  deceased.  In  the  latter  view,  the  rule  asked 
for  would  not  have  been  correct  A  sick  or  aged  person,  a 
-delicate  woman,  a  lame  man,  or  a  child  is  entitled  to  more 
attention  and  care  from  a  railroad  company  than  one  in  good 
health  and  under  no  disability;  they  are  entitled  to  more  time 
in  which  to  get  on  and  off  the  cars;  they  are  entitled  to  more 
<;onsideration  when  crossing  a  street,  to  the  end  that  the  cars 
shall  not  run  over  them.  All  these  classes  are  entitled  to  use 
the  streets  and  to  ride  in  the  cars;  and  such  haste  in  starting 
up,  or  such  speed  in  driving,  as  would  be  reasonable  care 
toward  others  might  well  be  carelessness  and  neglect  toward 
them. 

The  proposition  in  question  also  embraces  the  degree  of  care 
necessary  to  be  used  by  the  deceased  in  respect  to  himself.  It 
embraced  too  much  in  any  aspect,  when  it  requested  a  charge, 
■as  matter  of  law,  that  '^  if  not  of  years  of  discretion,  he  should 
have  had  a  protector."  This  would  be  a  rule  quite  too  rigid; 
there  was  no  pretense  that  this  boy  was  so  young  as  to  require 
a  protector.  The  court  did  charge  that  if  the  jury  were  of 
opinion  that  the  lad  was  negligent  in  any  way,  and  his  negli* 
gence  contributed  to  the  injury,  the  plaintiff  could  not  recover; 
but  if  there  was  no  negligence  on  the  part  of  the  boy,  and 
there  was  on  the  part  of  the  company,  then  he  could  recover. 
The  rule  of  law  was  laid  down  generally,  and  the  deceased, 
although  a  lad  only,  was  required  to  conform  to  the  standard; 
no  exception  or  discrimination  was  made  in  favor  of  youth. 
It  was  not  the  province  of  the  court  to  say  whether  what  the 
boy  actually  did  or  omitted  constituted  negligence;  that  was 
or  the  jury  exclusively.  The  court  could  only  submit  the 
general  question  of  negligence  to  the  jury,  with  instructions 
as  to  the  law  applicable  to  it. 

No  one,  whether  sick,  lame,  imbecile,  or  vigorous  and  youth- 
ful, is  bound  to  exercise  all  the  skill  and  all  the  care  that  the 
most  capable  and  ready  witted  person  could  command.  Ordi- 
nary capacity,  and  ordinary  care  and  attention  in  protecting 
themselves,  is  all  that  the  law  requires.  This  each  is  bound 
to  give,  whatever  his  age  or  condition;  and  if  he  fails  he  can- 
not call  upon  others  to  supply  his  deficiencies,  or  to  compen- 
sate him  for  losses  arising  from  its  absence.  For  the  general 
principles  that  I  have  laid  down,  see  Ernst  v.  Hudson  River 
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R.  R.  Co.,  35  N.  Y.  9  [90  Am.  Dec.  761];  Willis  v.  Long  Island 
R,  R.  Co,,  32  Barb.  398;  8.  C.  affirmed  in  34  N.  Y.  670;  Bei- 
siegel  v.  New  York  Central  R.  R.  Co.,  34  Id.  622  [90  Am.  Dec. 
741].  I  think  the  case  was  correctly  tried,  and  that  the  judg- 
ment below  should  be  affirmed. 
Judgment  affirmed. 


On  Motion  vor  NoNsnrr,  Court  will  Assumk  Truth  of  Facts  whicb 
plaintifif'a  evidence  legitimately  conduced  to  prove,  notwithstanding  there  be 
a  conflict  in  such  evidence:  Eifutv.  Iludwn  Jilctr  R.  U.  Co.,  90  Am.  Dec.  761. 

Nequoencb  is  Generally  Mixed  Qcestton  of  Law  and  Fact,  and 
should  go  to  the  jury  under  proper  instructions  from  the  court:  Baltimore 
and  OJtio  R.  R.  Co,  v.  Brdnig,  90  Am.  Dec.  49,  and  note.  When  the  evidence 
upon  the  question  of  negligence  is  conflicting,  it  should  certainly  be  sub- 
mitted to  the  jury:  Ootaalei  v.  Ntw  York  <£r  77.  7?.  7?.  Co.,  G  Rob.  297,  citing 
the  principal  case;  and  in  such  case,  upon  an  appeal,  their  verdict  will  be 
deemed  conclusive:  Van  Sdtaick  v.  Tlurd  Avenue  B,  B.  Co,,  88  N.  Y.  353,  also 
citing  the  principal  case. 

Ordinary  Oars  under  Peculiar  Oibcuiistakob  of  Pabtioular  Cau 
is  all  that  is  required  of  an  individual  at  any  time:  See  Loop  r,  lAUhfiM^ 
42  N.  Y.  360,  citing  the  principal  case;  and  see  BalUmare  and  Ohio  B,  B.Co. 
T.  BrHnig,  90  Am.  Dec.  49,  and  Ernst  v.  Hudson  Bwer  B,  B,  Co,,  90  Id.  761,. 
and  note;  and  in  the  exercise  of  due  care  a  party  is  authorized  to  assume 
tliat  another  wiU  exercise  an  equal  degree  of  care:  Oomalet  ▼.  New  TorkdgJL 
B,  B,  Co.,  39  How.  Pr.  420. 

DOCTRINBS  OF  NbQLIOENGR  AS  AfFUXD  TO  CHILDREN  OF  TSNDER  YbaRS 

and  persons  who  are  aged  or  infirm:  See  SmUk  r,  O'Connor,  86  Am.  Dec  682, 
and  note;  Baltimore  and  Ohio  B,  B,  Co,  v.  Brdnig,  90  Id.  49,  and  note.  Te 
the  point  that  more  care  should  be  exercised  toward  such  persons  than  toward 
those  who  are  in  fuU  vigor  of  limbs  and  senses,  the  principal  cese  is  cited  and 
approved  in  Oonaaiee  v.  New  York  Central  72.  7?.  Co,,  39  How.  Pr.  421;  Ment^ 
V.  Second  Avenue  B.  B,  Co.,  3  Abb.  App.  277.  But  this  will  not  excuse  the 
infant  for  doing  what  in  an  adult  would  be  negligence,  and  the  principal  case 
does  not  so  hold,  say  the  court  in  Solomon  v.  Central  Park  N,  ds  B,  P.  B.  R, 
Co.,  1  Sweeny,  302.  Because  the  party  injured  by  negligence  of  another  wae 
an  infant  of  tender  years,  it  does  not  foUow  that  contributory  negligence 
barring  recovery  could  be  imputed  to  him  merely  for  the  reasou  that  he  had 
no  protector:  Contello  v.  Syracuse  etc,  B.  B.  Co.,  65  Barb.  100;  Thurber  v. 
Harlem  etc.  R.  R,  Co.,  60  N.  Y.  335,  citing  the  principal  case. 

Perron  Riding  on  Railroad  Car  in  Unsafe  Place  is  not  neoessarily 
negligeut  if  there  js  no  safer  place  in  the  car  where  he  may  ride,  and  he  ridee 
in  such  place  of  danger  at  the  invitation  and  with  the  consent  of  the  persona 
in  charge  uf  the  car:  See  Clark  v.  Eigidh  Ave.  R,  R.  Co.,  post,  p.  495,  and 
note,  and  Ward  v.  Central  Park  R.  R.  Co.,  I  Jones  k  S.  395;  S.  C,  42  How. 
Pr.  292,  and  11  Abb.  Pr.,  N.  S.,  414,  the  latter  citing  the  principal  case. 

For  Injury  Occasioned  by  Joint  Neglioence  of  Several,  the  party  in- 
jured, if  he  was  not  himself  in  fault,  may  have  his  action  against  aU  or  either 
of  the  persons  causing  the  injury,  and  the  negligence  of  the  other  is  no  ex* 
cuse  to  the  one  sued:  Ring  v.  Cohoes,  13  Hun,  88;  Bobinson  r.  New  York  C 
7;.  7?.  Co.,  65  Barb.  155;  Oiipman  v.' Palmer,  9  Hun,  519;  a  C,  77  N.  Y,  M^ 
Webder  v.  Hudson  B.  B.  B.  Co.,  38  N.  Y.  262. 
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Clark  v.  Eighth  Avenue   Railroad   Company. 

[86  Kbw  Yobk,  185.]      • 

Passsnoer  Riding  ok  Steps  ov  Platform  or  Railroad  Gar  is  in  place 
of  danger  and  prima/acie  nejcligent,  and  in  an  action  for  injuries  by  a 
collision,  the  burden  is  on  him  to  rebut  the  presumption  of  negligence 
arising  from  such  fact,  which  may  be  done  by  showing  that  the  car  and 
platform  were  full  of  passengers,  with  no  room  for  more,  and  that  the 
conductor  stopped  the  cars  to  allow  him  to  get  on,  and  called  for  and  re- 
ceived his  fare,  as  this  implied  on  the  part  of  the  defendant  an  invitation 
to  ride  in  the  place  in  which  he  did,  and  also  an  implied  assurance  that 
such  place  was  a  suitable  and  safe  place  to  ride. 

Law  Requires  of  Ck>BraoN  Carriers  of  Passengers  Etoercise  of  Sucn 
Care  on  their  part,  and  of  their  servants,  as  will  insure  the  safe  carriage 
of  their  passengers  so  far  as  their  safety  depends  upon  the  diligence  and 
care  of  those  engaged  in  such  carriage,  and  makes  them  responsible  for 
any  injnry  sustained  from  the  omission  of  such  care  and  diligooce. 

Action  against  a  street  car  company  for  damages  for  in-^ 
juries  by  a  collision.    The  opinion  states  the  facts. 

A,  J.  ParkeVj  for  the  respondent. 

J.  W.  Ashmeadj  for  the  appellant. 

By  Court,  Groveb,  J.  The  defendant's  counsel,  at  the  dose- 
of  the  plaintiff's  case,  moved  for  a  nonsuit,  upon  the  grounds 
that  the  plaintiff  had  failed  to  show  that  the  injury  was  re* 
ceived  without  negligence  on  his  part  contributing  thereto;, 
also  that  the  evidence  showed  that  his  negligence  did  so  con» 
tribute;  and  upon  the  further  ground  that  the  evidence  failed 
to  show  any  negligence  in  the  defendant  or  its  servants.  Tli& 
negligence  alleged  against  the  plaintiff  was,  that  at  the  time- 
of  receiving  the  injury  he  was  standing  on  the  steps  of  the^ 
front  platform  of  the  car,  it  appearing  that  he  would  have  es- 
caped the  injury  had  he  been  either  inside  of  the  car  or  upoa 
the  platform.  In  the  absence  of  any  explanation,  I  should 
have  no  hesitation  in  saying  that  this  position  of  the  plaintiff,, 
at  the  time  of  the  injury,  proved  that  he  was  negligent,  and 
that  it  would  have  been  the  duty  of  the  court  to  nonsuit. 
When  it  appears  that  a  passenger  is  riding  upon  a  car,  in  a 
place  of  hazard  or  danger,  his  negligence  is  prima  facie  proved,, 
and  the  onus  is  upon  him  to  rebut  the  presumption. 

The  proof  of  the  plaintiff  in  the  present  case  tended  to 
show  that  the  inside  of  the  car  was  full,  and  that  the  plat- 
form was  full,  so  that  no  more  persons  could  stand  thereon;, 
that  in  this  situation  the  car  was  stopped  for  the  plaintiff  to 
get  on;  that  upon  his  getting  on,  there  was  no  place  for  him^ 
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except  standing  on  the  steps;  that  while  riding  in  this  situation, 
the  conductor  called  upon  him  for  and  received  from  him  his 
fare.  These  facts,  if  true,  authorized  the  jury  to  find  that  the 
plaintifif  had  been  invited  by  those  having  charge  of  the  car  to 
ride  in  that  place,  and  that  an  implied  assurance  had  been  by 
them  given  that  that  was  a  suitable,  safe  place  for  him  to 
ride.  Under  such  a  state  of  facts,  I  do  not  think  that  negli* 
^ence  can  fairly  be  imputed  to  the  plaintiff  for  riding  in  that 
position.  The  motion,  so  far  as  based  upon  this  ground,  was 
properly  denied. 

The  proof  as  to  the  defendant's  negligence  was,  that  there 
was  a  horse  and  cart  on  or  near  the  track,  the  horse  more  or 
less  unmanageable,  in  plain  view  of  the  driver  of  the  car,  who 
•could  have  stopped  his  car  in  two  feet,  but  did  not  stop,  and 
continued  to  drive  on  toward  the  horse  upon  a  trot  until  the 
horse  started  on  towards  the  car  and  passed  it,  bringing  either 
the  horse  or  cart  in  collision  with  the  plaintiff,  knocking  him 
from  the  car  onto  the  pavement,  thus  producing  the  injury, 
the  car  not  stopping  until  the  driver  was  told  that  a  man  had 
been  knocked  off.  I  cannot  say,  as  a  question  of  law,  that 
this  was  not  negligence.  The  car  must  keep  on  the  rails,  and 
^ould  not  turn  off,  and  thus  get  out  of  the  way  like  a  common 
vehicle.  Thus  situated,  to  drive  up  to  the  immediate  vicinity 
•of  a  fractious  horse  not  controllable  by  its  driver,  attached  to 
a  cart,  was  certainly  not  so  entirely  free  from  danger  as  to 
justify  a  court  in  withdrawing  its  consideration  from  a  jury. 
A  minute's  further  time  might  have  enabled  the  driver  to  re- 
gain control  of  the  horse,  and  thus  have  avoided  the  injury. 
The  motion  for  nonsuit  was  therefore  properly  denied. 

The  defendant  gave  evidence  conflicting  with  that  of  the 
plaintiff  as  to  stopping  the  cars  and  receiving  the  fare  from 
the  plaintiff,  after  which  he  renewed  his  motion  for  a  nonsuit, 
audf  upon  its  denial,  excepted.  As  to  this  exception,  it  is 
only  necessary  to  say  that  the  legal  question  was  not  at  all 
varied  by  the  defendant's  evidence;  it  only  created  a  conllict 
of  testimony  which  was  proper  to  submit  to  the  jury. 

Tlie  court,  among  other  things,  charged  the  jury  that  the 
defendant  and  its  servants  were  bound  to  use  great  care  and 
caution  in  carrying  the  plaintiff,  and  if  free  from  negligence 
himself,  and  injured  from  want  of  great  care  by  the  defend* 
ant  or  its  servants,  he  was  entitled  to  recover.  The  defendant 
excepted  to  this  portion  of  the  charge.  This  presents  the 
<lue8tion  as  to  the  degree  of  care  a  carrier  of  persons  is  bound 
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to  exeri/iae.  The  rule  on  this  subject  is  so  well  settled  that 
further  discussion  or  the  citation  of  authorities  is  deemed 
superfluous.  The  law  requires  from  those  so  engaged  the  ex- 
ercise of  such  care  on  their  part  and  of  their  servants  as  will 
insure  the  safe  carriage  of  their  passengers,  so  far  as  their 
safety  depends  upon  the  diligence  and  care  of  those  engaged 
in  such  carriage,  and  makes  them  responsible  for  any  injury 
sustained  from  the  omission  of  such  care  and  diligence.  It  is 
not  a  legal  error  to  call  this  great  care,  although  the  ex- 
pression is  not  well  calculated  to  convey  to  the  mind  of  a 
jury  an  accurate  idea  of  what  care  and  diligence  is  required 
in  the  transportation  of  persons. 

The  charge  that  if  the  injury  was  the  result  of  the  combined 
negligence  of  the  defendant  and  cartman,  there  being  no  fault 
in  the  plaintiff,  he  was  entitled  to  recover,  was  not  erroneous. 
If  the  negligence  of  the  defendant  contributed  to  the  injury,  it 
is  no  defense  that  the  negligent  act  of  another  contributed 
thereto,  if  the  injury  would  not  have  occurred  but  for  the  neg- 
ligence of  the  defendant.  The  defendant,  it  is  manifest,  is 
only  made  responsible  for  the  result  of  his  own  wrong;  that 
wrong  produced  the  injury,  and  although  it  would  not  have 
occurred  but  for  the  wrongful  act  of  another,  that  circumstance 
furnishes  no  excuse  for  the  defendant  so  far  as  an  innocent 
injured  party  is  concerned. 

The  court  further  charged,  that  if  the  plaintiff  was  permitted 
by  defendant's  agents  to  ride  on  the  forward  platform  of  the 
car  (step  meaning),  he  was  guilty  of  no  negligence  in  being 
there.  To  this  portion  of  the  charge  the  defendant's  counsel 
excepted.  Were  not  this  portion  of  the  charge  modified  by  a 
subsequent  portion,  I  think  the  exception  was  well  taken.  It 
is  the  duty  of  the  passenger,  on  getting  on  board  of  a  car,  to 
place  himself  in  a  safe  position  therein,  if  he  is  able  to  obtain 
such  position;  and  it  is  no  excuse  for  him  to  place  himself  in 
an  unsafe  one,  that  the  persons  in  charge  know  that  he  is  un- 
safe, and  do  not  drive  him  therefrom,  when  the  unsafety  is 
known  to  the  passenger.  That  riding  upon  the  steps  of  a 
street  car  is  less  safe  than  a  seat  inside,  requires  no  proof;  it 
is  obviously  so.  In  a  subsequent  portion  of  the  charge,  the 
judge  told  the  jury  that  if  the  plaintiff  made  reasonable  exer- 
tions to  get  inside  of  the  car,  and  failed  to  do  so,  and  was  per- 
mitted by  the  driver  and  conductor  to  remain  on  the  platform, 
he  was  not  illegally  there.  I  understand  this  portion  of  the 
charge  as  relating  to  the  facts  as  claimed  by  the  plaintiff; 
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that  is,  that  the  conductor  assented  to  his  riding  there  by 
ceiving  fare  from  him  therefor,  when  it  was  impossible  for  him 
to  get  any  other  place.  So  understanding  it,  it  gave  a  correct 
view  of  the  law  to  the  jury. 

I  have  examined  the  other  exceptions  to  the  charge  and  re- 
fusals to  charge,  and  come  to  the  conclusion  that  none  of  them 
are  well  taken  and  require  no  discussion.  The  judgment  ap- 
pealed from  should  be  affirmed. 

Judgment  affirmed. 

BiTBDXN  OF  PbOOF  RESPBCTINO  NbQUOKMOB  WHIN  PAflSIIIGXa  IB  iNJUKEDr 

See  the  extended  note  to  Fariah  ▼.  Rdgle,  62  Am.  Deo.  679  et  eeq.  Where 
a  person  is  injured  while  riding  in  a  dangerous  position  upon  a  railroad  car, 
he  is  ffrhna/ade  guilty  of  negligence  which  wiU  bar  reooveiy,  and  the  bur- 
den is  on  him  to  show  the  injury  was  not  the  result  of  his  negligence; 
See  the  note  to  IngaUa  v.  BiUSf  43  Id.  366.  The  presumption  of  negligence 
from  riding  in  a  dangerous  position  may  be  rebutted  by  showing  that  the 
passenger  rode  in  such  position  at  the  inyitation  of  the  persons  in  charge  of 
the  train,  and  for  the  reason  that  there  was  no  safer  place  by  reason  of  » 
crowd  or  otherwise  where  he  might  ride:  IngalU  v.  BUU,  mtpra;  and  see  the 
principal  case  cited  to  this  eflfect  in  Ward  ▼.  Central  Park  i?.  /?.  CVk,  11  Abb. 
Fr.,  N.  S.,  413;  &  C,  42  How.  Fr.  291,  and  1  Jones  ft  &  396;  Oinna  ▼. 
Secmd  Ave.  R,  R.  Co.,  8  Hun,  498;  S.  C,  67  N.  Y.  697;  Maker  y.  Chkagt> 
etc  R,  R.  Co,,  67  Id.  55;  Solomon  ▼.  Central  Park  R.  R.  Co.,  1  Sweeny,  30U 
Hadencamp  v.  Second  Ave.  R.  R.  Co.,  I  Id.  498;  BarreU  ▼.  Third  Ave.  R.  R, 
Co.,  1  Id.  573. 

Dkossb  of  Gabx  Rbquibbd  of  CoMifON  Oabbise  of  PjkssiHGULS:  See 
Johneon  v.  Winona  etc.  R.  R.  Co.,  88  Am.  Dec  83,  and  note.  To  the  point 
that  they  are  bound  to  use  the  utmost  care,  see  the  principal  oaee  cited  in 
Barrett  r.  Third  Ave.  R.  R.  Co.,  8  Abb.  Fr.,  K.  S.,  211. 

Thb  FRiNdPAL  GA81  IS  cmD  to  the  point  that  when  evidence  as  to  the 
fact  of  negligence  is  oonflioting,  it  should  be  submitted  to  the  jury:  Barrett 
V.  Third  Ave.  R.  R.  Co.,  I  Sweeny,  573;  Oomake  r.  New  York  it  H.  R.  R. 
Co.,  6  Bob.  297. 


Smith  v.  Baboook. 

[»  Nbw  Tomx,  107.] 

iNSTANds  nr  Whxgh  Vkndeb  mat  Dent  Vxndob's  Tetui  Ck>KsiDKBXD. 

TiTLX  OF  Vbndob  mat  bx  DEiraxD  IN  AcnoN  BT  Him  to  recover  damagM 
for  the  removal  by  the  defendants  under  the  direction  of  the  vendee, 
and  while  the  premises  were  in  the  latter's  possession  under  a  contract 
of  purchase,  which  was  subsequently  rescinded,  of  buildings  which  were 
standing  upon  said  premises.  The  defendants,  having  made  no  contract 
with  the  vendor,  are  trespassers  merely,  so  far  as  he  is  concerned,  and 
the  idea  of  estoppel  or  privies  Is  inapplicable,  and  it  is  therefor,  and  for 
the  reason  that  tiiey  are  liable  to  the  real  owner  only  for  aa  injury 
to  the  reversion,  that  they  may  show  that  the  plaintiff  is  not  such  owner* 
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Action  for  damages  for  removal  of  a  eertain  building  from 
plaintiff's  premises.    The  opinion  states  the  facts. 

O.  B,  Bradley^  for  the  appellants. 
Oeorge  T,  Spencer ,  for  the  respondent. 

By  Court,  Hunt,  J.  This  is  a  special  action  for  injury  to 
the  plaintiff's  interest  in  the  property  described  in  the  com* 
plaint.  The  plaintiff  sold  the  property  to  Catharine  Herrick 
by  a  written  contract,  in  which  (a  certain  cash  payment  be-^ 
ing  made)  it  was  agreed  that  the  payments  stipulated  were 
to  made  at  a  future  day,  at  which  time  the  deed  was  to  be 
executed  by  the  plaintiff,  and  in  the  mean  time  the  purchaser 
was  entitled  to  possession.  While  thus  in  possession,  and 
before  the  arrival  of  the  stipulated  time  of  payment,  the  in- 
jury complained  of  was  committed.  The  plaintiff  alleged 
and  proved  that  a  building  erected  upon  said  premises  was 
injured,  and  a  portion  of  the  same  entirely  removed  from  the 
premises.  Evidence  was  given  at  the  trial  to  show  that  the 
injury  was  committed  by  the  direction  of  Mr.  and  Mrs.  Her- 
rick, with  the  assistance  of  each  of  the  defendants.  After 
hearing  the  evidence  upon  both  sides,  the  judge  holding  the 
circuit  declined  to  submit  the  case  to  the  jury  on  the  question 
of  liability,  but  charged  the  jury  as  matter  of  law  that  each 
of  the  defendants  was  liable,  and  that  the  only  question  for  the 
jury  to  pass  upon  was  the  amount  of  damages  to  which  the 
plaintiff  was  entitled.  During  the  trial,  the  defendants  offered 
to  prove  "  that  the  plaintiff  had  no  title  to  the  premises  in 
question  at  the  time  of  making  the  contract  with  Mrs.  Her- 
rick, or  at  any  other  time  afterward,  and  that  he  did  not  then 
have,  and  has  not  at  any  time  had,  any  means,  power,  or  au- 
thority of  procuring  a  title  thereto."  This  evidence  was  ex- 
cluded, and  the  defendants  excepted.  The  jury  rendered  a 
verdict  for  the  plaintiff,  and  upon  appeal  to  the  general  term 
of  the  seventh  district,  the  supreme  court  affirmed  the  judg- 
'  ment  rendered  thereon.  The  defendants  now  appeal  to  this 
court. 

The  rejection  of  this  evidence  was  sustained  in  the  court 
below  on  the  ground  that  Mrs.  Herrick,  having  recognized  the 
plaintiff's  title  by  her  contract  of  purchase,  was  estopped  to 
deny  it,  and  that  the  acts  of  the  defendants  having  been 
under  her  direction,  they  were  estopped  also.  The  court  also 
•ay,  in  this  connection,  that  the  offer  of  the  defendants  was 
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not  to  show  that  they  or  either  of  them  had  title  to  the  prem- 
ises, but  that  the  plaintiff  had  none. 

A  party  in  possession  of  premises  under  a  lease,  or  under  a 
contract  of  purchase,  is  certainly  estopped,  for  some  purposes^ 
from  denying  the  title  of  his  vendor  or  lessor.  This  is  upon 
the  principle  that  he  shall  not  use  the  possession  acquired 
from  an  apparent  owner  to  the  injury  of  such  owner.  When- 
ever, therefore,  the  tenant  surrenders  possession  to  the  lessor, 
or  his  term  expires,  the  rule  no  longer  applies;  but  he  is  at 
liberty  to  assert  his  right,  without  the  consent  of  the  lessor: 
Child  V.  Chappell,  9  N.  Y.  246.  Having  given  up  the  advan- 
tage of  the  position  received  under  a  claim  of  title,  he  is  no 
longer  subject  to  its  disabilities:  Jackson  v.  Spear ^  7  Wend. 
401. 

This  rule  of  estoppel,  it  is  to  be  observed,  does  not  apply 
when  the  action  does  not  involve  the  right  of  possession. 
Thus,  while  a  tenant  cannot  deny  the  landlord's  title  in  an 
action  to  recover  possession,  or  for  the  rent,  when  the  lessee 
has  actually  enjoyed  tlie  premises,  yet  he  may  do  so  when  he 
has  not  actually  occupied  the  premises:  Vernam  v.  Smith,  15 
N.  Y.  328,  and  authorities  cited,  pp.  329,  330,  q,  v,;  and  in  an 
action  to  recover  the  amount  agreed  to  be  paid  on  a  contract 
of  purchase,  the  purchaser  may  defend  on  tlie  ground  that 
the  seller  has,  and  can  give,  no  title:  Burwell  v.  Jackson,  9  Id. 
535;  Fletcher  v.  Button,  4  Id.  396;  White  v.  Foljambe,  11  Ves. 
337;  Stanley  v.  Stanley^  18  Id.  508;  Purvis  v.  Rayer,  9  Price, 
488.  In  the  one  case,  it  would  be  most  unreasonable  for  a 
lessee,  who  has  had  the  full  use  and  benefit  of  his  lease,  to  say 
that  his  lessor  had  no  title.  The  implied  covenant  for  posses- 
sion is  a  suflBcient  consideration;  and  whether  he  had  title  or 
had  not,  the  lessee  has  received  the  expected  benefit,  and 
should  pay  the  promised  rent-  In  the  other  case,  where  A, 
without  title,  agrees  to  sell  certain  premises  to  B,  who,  sup- 
posing that  a  title  can  be  given,  agrees  to  pay  the  purchase- 
money,  it  would  be  unreasonable  to  compel  B  to  pay  the 
promised  sum  when  it  became  clear  that  A  could  not  perfornj 
on  his  part  by  giving  title.  The  distinction  is  manifest,  and 
is  recognized  by  the  authorities  cited  above. 

In  the  case  before  us,  the  action  is  not  for  an  injury  to  the 
possession.  The  right  of  possession  was  in  Mrs.  Herrick  ex- 
clusively at  the  time  of  the  transactions  in  question,  and  such 
action  would  be  hers  exclusively.  It  is  for  an  injury  to  the 
reversion  for  an  injury  to  the  plaintiff's  interest  in  the  property 
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itself;  and  at  the  time  the  action  was  brought,  Mrs.  Herrick  had 
abandoned  the  possession,  and  the  plaintiff  had  resumed  it 
Upon  the  principles  stated,  it  is  not  clear  that  Mrs.  Ilcrrick  her- 
self would  be  estopped  from  questioning  the  ownership.  She 
had  yielded  what  she  had  received  from  the  plaintiff,  to  wit, 
the  possession,  and  both  parties  stood  remitted  to  their  origi- 
nal rights.  If  s^he  had  despoiled  the  property,  she  was  liable 
in  damages  to  the  owner,  and  to  no  one  else,  and  a  recovery  by 
a  pretended  vendor  would  not  protect  her  against  the  claims 
of  the  real  owner. 

But  the  defendants  in  this  action  had  made  no  contract 
whatever  with  the  plaintiff.  At  the  request  of  Mrs.  Herrick, 
as  is  assumed,  they  had  injured  the  house  upon  the  premises. 
They  were  doubtless  responsible  for  this  act,  and  could  not 
shield  themselves  under  the  direction  of  Mrs.  Herrick,  except 
so  far  as  her  interest  was  affected.  But  they  were  not  respon- 
sible further  or  otherwise  than  they  would  have  been  if  they 
had  committed  the  injury  from  their  own  volition,  and  with- 
out the  interference  of  Mrs.  Herrick.  A  trespass  is  not  ag- 
gravated by  the  circumstance  that  it  is  committed  at  the 
instance  of  one  having  no  right  to  interfere. 

The  idea  of  privies  is  inapplicable  to  such  a  case.  The  de- 
fendants have  no  title  and  no  rights  in  the  premises  under 
any  one,  and  claim  none.  They  are  strangers,  legally  and 
technically:  Campbell  v.  Hall^  16  N.  Y.  578,  and  cases  cited. 
The  defendants  were  therefore  responsible  to  the  possessor  of 
the  property  for  injury  to  the  possession,  and  to  the  owner  of 
the  fee  if  the  injury  affected  the  reversion.  The  direction 
of  the  actual  possessor  was  a  defense  to  any  claim  to  be  inter- 
posed by  her,  and  they  remained  responsible  to  the  owner  of 
the  reversion  alone.  We  are  to  assume  the  offer  to  be  capable 
of  proof  to  its  full  extent,  and  if  we  suppose  that  the  plaintiff, 
at  the  time  of  the  injury,  had  no  title  to  the  property,  that  he 
has  had  none  since,  and  no  power  or  authority  to  procure  it, 
how  are  the  defendants  to  be  protected  from  the  claim  of  the 
real  owner  when  he  shall  appear?  A  recovery  in  favor  of  a 
pretender  will  not  protect  them;  the  rights  of  the  actual  owner 
would  not  be  affected  thereby. 

The  case  of  Dewey  v.  0«6om,  4  Cow.  329,  is  cited  by  the 
reBXX>ndent,  and  in  some  of  its  features  it  is  very  like  to  the 
present  case.  The  plaintiff  there  recovered  in  ejectment 
against  Barker,  and  intermediate  the  judgment  and  the  issu- 
ing of  an  habere  JaciaSy  the  defendant  in  that  suit,  with  the  - 
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aid  of  his  neighbors,  of  whom  Osborn  was  one,  removed  a 
building  from  the  premises  onto  an  adjoining  lot  of  Barker's. 
In  an  action  to  recover  damages  for  such  removal,  it  was  held 
that  the  record  of  recovery  in  the  suit  against  Barker  was 
competent  evidence  in  the  latter  suit.  The  defendant  Osborn 
did,  as  the  report  shows,  attack  the  actual  title  of  the  plain* 
tiff,  but  failed  in  shaking  it,  and  the  court  sustained  the 
/ecovery  by  the  plaintiff. 

There  is  also  a  class  of  cases,  of  which  Whitney  v.  Lewia,  21 
Wand.  131,  is  an  example,  in  which  the  covenant  for  quiet 
enjoyment  was  held  to  be  a  sufficient  consideration  for  the 
agreement  to  pay,  and  until  the  defendant  was  disturbed  in 
his  possession,  he  could  not  set  up  the  want  of  title  as  a  de- 
fense to  his  bond  for  the  purchase-money.  This  is  like  the 
case  of  possession  under  a  lease  already  discussed,  and  is  ex- 
pressly distinguished  in  Burwdl  v.  Jackson^  supra^  from  the 
case  of  an  executory  contract  to  convey. 

I  think  there  was  error  in  excluding  this  evidence,  and  upon 
that  ground,  without  examining  the  further  questions  in  the 
case,  there  should  be  a  new  trial. 

Judgment  reversed  and  new  trial  awarded. 


Lyon  v.  Mitchell, 

186  Nbw  York,  285.] 

PuBUO  PoLicr. — Ck>NTRAcr  TO  Employ  Agent  to  Makb  or  PBOOCTBa 
Sale  to  Government  of  articles  needed  by  it  is  not  rendered  void, 
at  against  public  policy,  because  at  the  time  of  the  employment  reference 
was  made  to  the  fact  that  the  agent  was  of  the  same  political  faith  aa 
the  party  then  administering  the  government,  and  that  he  had  many 
acquaintances  among  the  administration,  and  a  good  reputation  at  the 
place  where  the  sale  was  to  be  made,  —  all  of  which  might  aid  in  bringing 
about  the  sale.  Such  a  case  is  to  be  distinguished  from  that  where  an 
interference  with  legislative  action  or  executive  clemency  is  the  object^ 
and  wherein  the  party  does  not  profess  to  act  upon  commercial  principles. 

Broker  may  Recover  Commissions  under  Contract  by  Terms  of  Which 
he  was  to  receive  ten  per  cent  of  the  price  if  he  should  dispose  of  certain 
steamers  at  prices  and  conditions  to  be  agreed  on,  where  the  evidence 
shows  that  his  action  in  the  matter  did  direct  the  attention  of  the  pur* 
chasers  to  the  vessels  he  had  for  sale,  and  led  to  the  negotiations  which 
resulted  in  the  purchase  of  the  vessel,  although  he  did  not  actually  make 
the  sale  and  transfer. 

Action  by  Stillman  to  recover  his  compensation  agreed  on 
in  a  written  agreement,  which  was  in  the  following  words: 


March,  1367.]  Lyon  v,  Mitchell  .")03 

'**WheP';a9.  I  desire  to  sell  the  steamerH  Augusta,  Alabama, 
Flondi,  and  Star  of  the  South:  Now,  in  consideration  thereof, 
and  of  one  dollar  to  me  in  hand  paid  by  Thomas  B.  Stillman, 
t)f  the  oity  of  New  York,  I  do  hereby  constitnte  him,  the  said 
tStillman,  my  true  and  lawful  agent  or  attorney,  to  dispose  of 
Baid  iBteamers,  or  either  of  them,  at  such  prices  and  on  such 
2ermp  as  may  be  hereafter  agreed  upon.  And  I  do  herel)y 
<agree  to  pay  to  said  Stillman,  his  heirs  or  assigns,  ten  per 
t^ent  of  the  total  amount  that  said  steamers,  or  either  of  them, 
may  be  sold  for,"  plaintiff  averring  that  under  the  agreement, 
and  in  consequence  of  his  efforts,  a  sale  of  three  of  the  steam- 
ers had  been  effected.  Defendant  denied  that  plaintiff  had 
^ver  procured  a  customer  for  the  vessels,  or  brought  about  the 
negotiations  which  resulted  in  the  sale,  but  claimed  that  the 
Kressels  were  sold  to  George  D.  Morgan,  the  authorized  agent 
of  the  navy  department,  without  plaintiff's  aid  or  intervention, 
«nd  that  a  brokerage  of  two  and  one  half  per  cent  was  paid  to 
Mr.  Morgan  for  the  sale.  Plaintiff  died,  and  his  executor  con- 
4nued  the  action.    The  remaining  facts  appear  in  the  opinion. 

Henry  A.  Crane,  for  the  appellant 
William  F,  AUen,  for  the  respondent. 

By  Court,  Hunt,  J.  The  defendant  asks  that  the  judgment 
telow  shall  be  reversed,  upon  the  ground  that  the  judge  de- 
clined to  charge  '^  that  to  entitle  the  plaintiff  to  recover,  the 
jury  must  be  satisfied  that  his  agency  was  the  procuring  cause 
of  the  sale."  The  charge  actually  made  was,  that  the  jury 
must  find  ^^  that  Mr.  Stillman's  action  in  the  matter  did  di- 
rect or  draw  the  attention  of  the  navy  department,  or  of  Mr. 
Morgan,  to  these  steamers,  as  vessels  that  were  offered  for  sale, 
and  led  to  the  negotiations  that  resulted  in  the  purchase  of 
the  vessels."  The  two  propositions  are  Bubstantially  the  same, 
and  the  language  employed  by  the  judge  embodied  the  propo- 
sition as  fairly  as  that  desired  by  tlie  counsel.  The  defend- 
ant claims  a  ruling  that  "  Stillman's  agency  was  the  procuring 
-cause  of  the  sale."  This  sale,  it  was  proved,  was  made  to  the 
navy  department  through  Mr.  Morgan.  It  was  conceded  on 
both  sides  that  the  actual  sale  and  transfer  was  always  ex- 
pected to  be  made  by  the  defendant,  and  the  question  was, 
whether  the  means  employed  by  the  plaintiff  had  resulted  in 
producing  the  sale  that  did  take  place.  The  question  as  sub- 
mitted by  the  judge  was,  whether  Stillman's  action  in  the 
tnatter  led  to  the  negotiations  that  resulted  in  the  purchase  of 
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the  vesseld.  The  prominent  idea  of  each  proposition  is  the 
same,  and  the  jury,  I  doubt  not,  acted  upon  the  precise  prin- 
ciple laid  down  by  the  defendant's  counseL  1  see  no  error  la 
this  particular. 

The  defendant  insists,  also,  that  the  contract,  as  established 
by  the  evidence,  was  in  conflict  with  good  morals  and  against 
public  policy,  and  therefore  void.  The  evidence  showed  that 
the  defendant  asked  the  plaintiff  if  he  could  sell  those  steam- 
ers. He  replied  that  he  did  not  know.  Defendant  said :  ''You 
are  acquainted  with  the  Republican  members  of  the  adminis- 
tration?" The  plaintiff  replied  that  he  was  acquainted  with 
some,  and  had  friends  who  could  introduce  him  to  others,  and 
who  could  aid  him. 

The  defendant  submitted  to  the  court  a  series  of  proposi- 
tions, which  he  requested  him  to  charge,  and  under  the  fourth 
one  of  which  he  desires  to  raise  the  present  question.  That 
proposition  commences  in  these  words:  ''Any  contract  which 
conflicts  with  the  morals  of  the  time,  and  contravenes  any 
established  interest  of  society,  is  void,  as  being  against  public 
policy."  It  then  asks  the  application.of  such  principles  to  the 
present  case.  This  is  the  only  one  of  the  requests  looking  to 
this  subject. 

The  defendant,  I  think,  had  no  right  to  ask  a  charge  that 
"  any  contract  which  conflicts  with  the  morals  of  the  time  "^ 
is  void,  as  being  against  public  policy.  To  make  a  contract 
thus  void,  it  must  be  against  sound  morals.  Morality  is  de- 
fined by  Paley  to  be  "  that  science  which  teaches  men  their 
duty,  and  the  reason  of  it":  Paley's  Moral  Philosophy,  b.  1,. 
c.  1.  "  Morality  is  the  rule  which  teaches  us  to  live  soberly 
and  honestly;  it  hath  four  chief  virtues, — justice,  prudence^ 
temperance,  and  fortitude":  Bishop  Hornets  Works,  vol.  6,. 
Charge  to  Clergy  of  Norwich.  To  make  a  contract  void  on 
the  principle  claimed,  it  must  be  against  morality  as  thus 
defined.  The  "morals  of  the  time"  may  be  vicious;  public 
sentiment  may  be  depraved;  the  people  ma,y  have  all  gone 
astray,  so  that  not  one  good  man  can  be  found.  Sound 
morals,  as  taught  by  the  wise  men  of  antiquity,  as  confirmee^ 
by  the  precepts  of  the  Gospel,  and  as  explained  by  Paley  an<^ 
Home,  are  unchangeable;  they  are  the  same  yesterday  and 
to-day. 

The  proposition  under  consideration  also  contains  a  state- 
ment that  a  contract  which  "  contravenes  any  established 
interest  of  society "  is  void,  as  being  against  public  policy 
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This   position  is  equally  unsound,  but  I  will  not  enlarge 
upon  it. 

My  examination  of  this  question  upon  the  merits  has  alsa 
brought  me  to  the  conclusion  that  no  valid  objection  can  be 
made  to  the  decision  of  the  judge  at  the  circuit.  The  whole^ 
of  the  defendant's  fourth  request  to  charge,  and  upon  whicl>^ 
the  question  arises,  is  as  follows:  "Any  contract  which  con- 
flicts with  the  morals  of  the  time,  and  contravenes  any  estab- 
lished interest  of  society,  is  void,  as  being  against  public 
policy.  If  the  jury  believe  that  the  agreement  on  which  this- 
action  is  brought  was  made  in  reference  to  the  influence  of 
the  plaintifi*,  or  his  friends,  with  the  Republican  members  of 
the  administration,  or  with  any  persons  connected  with  the 
administration  whose  duty  it  was  to  act  in  the  purchase  of 
steamers,  and  the  percentage,  as  commissions,  was  fixed  in 
reference  to  that  influence,  that  the  contract  is  void,  and  no- 
action  can  be  sustained  upon  it.** 

The  defendant  and  those  concerned  with  him  had  these- 
four  steamers  on  hand;  the  coasting  trade,  in  which  they  had 
been  employed,  was  broken  up  by  the  inauguration  of  war  at 
the  South.  Open  war  against  the  government  of  the  United 
States  had  been  commenced  nearly  a  month  before  the  date- 
of  this  contract  The  vessels  were  useless  for  the  service  in 
which  they  had  been  employed,  and  for  the  business  in  which* 
the  defendant  was  engaged.  A  deduction  of  ten  per  cent  upon 
their  value,  or  the  payment  of  commissions  to  that  amount,, 
was  not  an  unreasonable  inducement  to  a  sale,  under  such 
circumstances.  No  inference  of  corrupt  intention  can,  there- 
fore, be  drawn  from  the  payment  of  a  larger  commission  than 
was  usually  paid  for  the  services  of  an  agent  or  broker. 

The  proposition  under  consideration,  it  will  also  be  observed^ 
makes  no  reference  to  corrupt  intentions  on  the  part  of  the- 
agent,  or  of  pecuniary  influences  to  be  used  by  him,  or  secret 
service  to  be  employed.  It  presents  but  a  single  point; 
namely,  that  if  the  fact  that  the  plaintiff  or  his  friends  had 
influence  with  the  administration,  or  with  those  whose  duty 
it  was  to  purchase  steamers,  was  an  inducement  to  the  con- 
tract, then  the  contract  is  void.  Two  classes  of  cases  are- 
cited  in  support  of  this  proposition;  viz.,  where  a  contract  has- 
been  made  to  induce  a  particular  legislative  action,  and 
where  a  contract  has  been  made  to  procure  appointments  to 
office. 

Several  cases  of  these  classes  are  referred  to  in  the  recent 
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<5a8e  of  Providence  Tool  Co.  v,  NorrU,  2  Wall.  45,  and  are 
-cited  with  approval.  Among  them  is  Marshall  v.  Baltimore 
<ind  Ohio  R.  R,  Co.,  16  How.  314,  where  the  principle  is  laid 
-down  that  all  contracts  for  contingent  compensation  for  ob- 
taining legislation,  or  to  use  personal  or  secret  or  sinister 
influence  on  legislators,  is  void.  That  where  an  agent  con- 
tracts to  use  or  does  use  secret  influences  to  affect  legislative 
-action,  the  contract  respecting  it  is  void.  The  learned  judge, 
in  deciding  the  case,  says:  '^Public  policy  and  sound  morality 
^o  therefore  imperatively  require  that  courts  should  put  the 
stamp  of  their  disapprobation  on  every  act,  and  pronounce 
Toid  every  contract,  the  ultimate  or  probable  tendency  of 
which  would  be  to  sully  the  purity  or  mislead  the  judgments 
of  those  to  whom  the  high  trust  of  legislation  is  committed." 
It  was  further  said  that  all  contracts  to  evade  the  revenue 
laws  are  void,  as  well  as  all  marriage-brocage  contracts,  and 
contracts  for  procuring  appointments  to  office. 

In  aid  of  these  views  may  also  be  cited  Hatzfidd  v.  Qvldeny 
7  Watts,  152  [31  Am.  Dec.  750],  which  was  an  agreement  to 
obtain  signatures  for  a  pardon;  and  Clippinger  v.  Hepbaugh^  5 
Watts  &  S.  315  [40  Am.  Dec.  519],  which  was  an  agreement 
to  procure  the  passage  of  a  legislative  act  by  personal  influ- 
once;  and  Pingry  v.  Wdshbumy  1  Aik.  264  [15  Am.  Dec.  676], 
which  was  an  agreement  to  pay  for  the  withdrawal  of  opposi- 
tion to  an  act  of  the  legislature;  and  Harris  v.  Roqfy  10  Barb. 
489,  which  was  an  agreement  to  obtain  legislative  action 
recognizing  an  ancient  land  grant;  and  Debenham  v.  Ox,  1 
Ves.  Sr.  276,  which  was  an  agreement  to  pay  for  soliciting  a 
will  in  favor  of  another.  Of  the  same  general  character  is 
Gray  v.  Hook,  4  N.  Y.  449,  where  two  persons  being  applicants 
for  an  office,  it  was  agreed  that  one  should  withdraw  and  aid 
the  other  in  procuring  the  office,  and  in  consideration  thereof 
the  fees  should  be  divided  between  them;  the  agreement  was 
held  void. 

The  general  rule  as  laid  down  in  the  cases  cited  is  a  salu- 
tary one.  Care  is  necessary,  however,  in  its  application;  cer- 
tain other  rules  and  principles  are  also  to  be  remembered. 
Thus  the  right  to  sell  and  dispose  of  property  is  an  essential 
element  of  ownership;  it  is  a  right  to  which  the  owner  is  en- 
titled to  the  full  and  unrestricted  enjoyment.  So  the  time, 
place,  and  manner  of  sale  are  within  the  range  of  an  owner's 
rights;  he  may  sell  personally  or  by  agent  at  private  sale  or 
-by  public  auction;   he  may  employ  that  agent  who,  by  his 
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2eal,  his  activity,  his  acquaintance,  or  his  good  character,  may 
be  likely  to  obtain  the  best  price  for  the  articles  to  be  sold. 
So,  also,  a  suitor  in  the  courts  of  justice  may  employ  that 
advocate  who  in  his  opinion  has  the  best  qualifications  to  ob- 
tain the  judgment  he  desires;  to  do  so  is  his  undoubted  right. 
Learning,  industry,  eloquence,  high  personal  character,  the 
osteem  in  which  he  is  held  by  the  court,  may  all  justly  be  con- 
sidered by  the  party  making  the  employment.  It  is  allowable 
to  employ  counsel  to  appear  before  a  legislative  committee,  or 
before  the  legislature  itself,  to  advocate  or  oppose  a  measure 
in  which  the  individual  has  an  interest:  Mills  v.  Alilh,  36 
Barb.  474;  Hillyer  v.  Trarenej  1  Am.  Law  Reg.  146;  Howden 
V.  Simpson^  10  Ad.  &  E.  793.  It  is  allowable,  and  not  un- 
usual, to  employ  counsel  thus  to  appear  before  the  governor 
of  the  state  when  he  has  under  consideration  the  propriety  of 
giving  his  sanction  to  a  bill  which  has  passed  both  branches 
of  the  legislature.  Will  it  be  insisted  that  no  advocate  can 
be  legally  employed  thus  to  appear,  unless  he  is  of  doubtful 
reputation,  or  personally  offensive  to  the  legislature  or  gov- 
ernor, or  unless  he  belongs  to  a  different  political  party?  I 
apprehend  not.  An  advocate  of  high  personal  character  would 
naturally  and  most  properly  be  employed  in  the  discbarge  of 
such  duties,  and  one  who  was  likely  by  his  personal  qualities, 
or  his  political  position,  to  be  acceptable  to  the  body  before 
which  he  was  to  appear.  The  possession  of  such  qualifica- 
tions, and  the  knowledge  of  and  reference  to  it,  would  form  no 
objection  to  the  employment.  For  an  honest  purpose,  avowed 
to  the  body  before  which  the  appearance  is  made,  and  by  the 
use  of  just  argument  and  sound  reasoning,  this  is  lawful:  Au- 
thorities supra.  These  principles  are  equally  plain  with  those 
restricting  the  sale  of  political  influence.  Neither  class  of 
oases  can  be  overthrown;  the  law  is  to  be  so  applied  that  both 
may  be  preserved. 

A  distinction  may  also  well  be  made  upon  those  cases, 
which  I  think  will  dispose  of  the  present  question.  Personal 
fiolicitations  of  legislators  or  of  judges  is  not  a  lawful  subject 
of  contract.  Personal  solicitations  of  the  president,  the  gov- 
ernor, or  the  heads  of  department  for  favors  or  for  clemency, 
is  not  the  lawful  subject  of  a  contract.  The  apprehension  that 
considerations  other  than  those  of  a  high  sense  of  duty  and  of 
the  public  interest  may  thus  be  brought  to  influence  their  de- 
termination, forbids  this  employment.  But  a  different  principle 
prevails  where  property  is  offered  for  sale  to  the  govern  ment. 


608  Lyon  v,  Mitchell.  [New  York^ 

and  where  a  bargain  is  sought  to  be  made  with  them,  and 
where  there  is  no  concealment  of  the  agency;  it  then  becomes 
a  matter  of  traffic.  The  agent  says  that  he  has  vessels  or  arms 
for  sale,  and  that  he  can  famish  the  government  with  what  it 
needs,  and  at  a  fair  price;  that  the  vessels  are  owned  by  Mr. 
Mitchell,  or  the  arms  are  manufactured  at  Providence.  As  a 
general  principle,  the  seller  desires  to  obtain  a  high  price^ 
while  the  buyer  desires  to  purchase  at  a  low  one;  this  element 
is  known  and  appreciated  by  each  party  in  making  a  bargain^ 
I  know  of  no  principle  upon  which  a  seller  should  be  com- 
pelled to  employ  an  agent  who  would  be  looked  upon  witb 
suspicion  and  distrust  by  the  party  to  whom  he  wished  to  selL 
In  a  time  of  revolution,  when  the  Southern  Confederacy^ 
against  which  the  arms  or  vessels  were  to  be  used,  had  friends 
at  the  North,  would  it  be  a  legal  objection  to  an  agent  desiring 
to  sell  munitions  of  war  that  his  loyalty  to  the  government 
was  undoubted?  I  cannot  think  so.  The  present  case  was 
one  of  bargain  and  sale  simply.  No  fraud  upon  the  govern- 
ment is  imputed,  no  suggestion  is  made  of  pecuniary  influ- 
ence to  be  used,  no  intended  corruption  is  suggested.  Th& 
case  to  be  decided  is  free  from  the  existence  of  any  of  these 
elements. 

An  agent  of  the  same  political  party  with  the  executive  or 
the  heads  of  departments,  having  acquaintances  and  a  repu- 
tation which  would  enable  him  to  make  an  advantageous  pre- 
sentation of  his  merchandise,  may,  in  my  opinion,  be  lawfully 
employed  to  make  such  sale,  and  with  reference  to  those  quali- 
fications. The  decision  in  Providence  Tool  Co.  v.  Norris,  2 
Wall.  45,  confounds  a  sale  or  traffic  openly  made  by  an  avowed 
agent  to  a  party  wishing  to  purchase,  with  the  forbidden  case 
of  an  interference  with  legislative  action  or  executive  clem- 
ency, where  the  party  does  not  profess  to  act  upon  commercial 
principles.  There  is  a  manifest  difference  in  the  principle 
governing  the  cases.  I  think  that  case  was  not  well  consid- 
ered, and  cannot  adopt  it  as  an  authority  for  the  present. 
Judged  by  the  principles  I  have  set  forth,  the  ruling  at  the 
trial  was  correct. 

The  rule  of  damages  was  rightly  laid  down;  and  I  see  noth* 
ing  in  the  other  points  raised  which  will  require  a  new  trial. 
Judgment  should  be  affirmed. 

Groveb,  J.,  filed  a  disaenting  opinion.  After  stating  the  facts  and  pro- 
ceedings in  the  coort  below,  he  said  in  substance  as  follows:  There  are  a  larg» 
number  of  questions  discussed  by  counsel  which  are  not  raised  by  any  legiti- 
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mate  ezoeption.  At  the  close  of  the  testimony,  defendant's  ooonsel  presented 
ten  xeqnests  to  charge  particolar  propositions,  and  after  the  charge,  excepted 
tlioreto,  in  BO  far  as  the  charge  differed  from  the  requests.  Such  an  exception 
raised  no  question  of  law.  It  is  too  general.  It  has  been  repeatedly  held 
that  a  party  excepting  to  a  charge  must  put  his  finger  upon  the  point  oom- 
{>laiued  of,  so  that  tho  judge  and  opposite  party  may  readily  understand  it, 
or  the  exception  will  be  of  no  avail:  Chamberlain  v.  PraU,  33  N.  Y.  47.  And 
since  the  point  argued  by  counsel,  that  the  contract  between  the  parties,  as 
shown  by  the  proof,  contemplated  the  use  by  the  plaintiff  of  improper  influ- 
-ences  to  induce  the  officers  of  the  government  to  purchase  the  ships,  and 
rendered  the  contract  illegal  and  void,  would  be  raised  in  this  case  by  such 
-exceptions  only,  the  question  is  not  before  the  court  and  cannot  be  considered. 

The  court  did  not  err  in  refusing  to  dismiss  the  complaint  upon  the  ground 
that  defendant  did  not  own  tho  vessels.  He  contracted  in  his  own  name, 
and  personally  agreed  to  pay  the  commission.  It  was  lawful  for  him  to  do 
this  if  he  chose,  whether  he  owned  the  vessels  or  not. 

The  position  taken  by  appellant's  counsel,  that  it  was  against  public  policy 
to  restrict  by  contract  the  power  of  sale  of  the  vessels  to  one  individual,  is 
untenable,  for  such  contract  did  not  divest  the  owner *s  jrawer  to  sell,  and 
even  if  it  had,  the  restriction  would  not  be  illegal.  An  owner  certainly  has 
a  right  to  delegate  his  exclusive  power  to  sell  to  another. 

The  important  question  is,  whether  Stillman  became  entitled  to  the  com- 
missi ion  specified  in  the  contract,  by  virtue  of  his  acts  in  directing  the  atten- 
tion of  the  navy  department  or  of  Morgan  to  the  vessels  offered  for  sale,  so 
as  to  lead  to  the  negotiations  which  resulted  in  the  contract.  The  charge 
excepted  to  held  that  these  facts  did  so  entitle  him.  In  this  I  think  there 
id  error.  A  fair  construction  of  the  contract  is,  that  Stillman  was  not  only 
to  direct  attention  to  the  vessels,  so  as  to  bring  about  negotiations,  but  was 
iiimself  to  negotiate  a  sale  of  the  vessels  at  prices  to  be  agreed  on.  Where  a 
large  compensation  is  given  to  an  agent  for  the  transaction  of  business,  it  is 
his  skill  that  induces  the  employment;  and  such  skill  he  is  bound  to  apply 
to  the  conduct  of  the  business.  The  object  of  a  contract  with  an  agent  to 
negotiate  a  sale  is  to  relieve  the  principal  from  the  burden  of  the  business; 
and  to  earn  his  commission,  the  agent  should  transact  the  entire  business. 
None  of  the  authorities  cited  as  sustaining  the  principle  of  the  charge  will 
support  it.  In  Doty  v.  Miller,  46  Barb.  529,  the  broker  negotiating  the  con- 
tract was  held  entitled  to  his  compensation,  though  the  contract  failed  in 
•insequeiice  of  a  defect  in  the  principal's  title.  Olentworth  v.  Louvre,  21  Id. 
45,  holds  that  a  broker  with  power  to  sell  but  not  to  convey  earns  his  com- 
iiission  by  finding  an  acceptable  and  willing  purchaser.  In  Moses  v.  BierUng, 
31  N.  Y.  403,  the  broker  was  to  procure  a  purchaser  at  a  price  satisfactory 
to  the  principal,  the  broker  to  have  the  exclusive  sale  of  the  property.  It 
was  held  that  the  broker's  right  to  commissions  could  not  be  defeated  by  a 
prior  sale  through  another  broker.  This  latter  case  is  one  in  which  the  broker 
waji  prevented  from  performing  his  contract,  and  he  is  entitled  to  his  commis- 
sion, if  in  no  other  way,  at  least  as  damages  for  breach  of  the  contract  with 
iiim. 

Some  of  the  judges  are  of  opinion  that  the  exceptions  raised  the  question 
whether  the  evidence  given  required  the  judge  below  to  submit  to  the  jury 
the  question  whether  the  contract  contemplated  the  use  of  corrupt  means  to 
induce  the  purchase  of  the  vessels,  and  arrive  at  the  conclusion  that  no  evi- 
<lunco  was  given.  In  this  I  do  not  concur.  Though  the  contract  does  not  so 
«how,  the  evidence  conclusively  establishes  the  fact  that  the  United  State* 
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government  was  the  only  purchaser  in  view  of  the  parties,  and  this  is  shown 
by  the  inquiries  uuulo  of  the  plaintiff  aa  to  his  standing  with  the  administra- 
tion, and  the  like,  and  the  fact  that  upon  stating  his  standing  the  contract, 
was  made  for  as  largo  p  commission  as  ten  per  cent,  which  amouutod  to> 
twenty  or  thirty  thousand  dollars.  If  snch  a  large  commission  was  given 
for  the  purpose  of  bringing  to  bear  upon  the  administration  influence  whicb 
would  induce  the  purchase,  or  a  purchase  on  more  favorable  terms  than  other- 
wise,  -the  contract  is  corrupt  and  plainly  contrary  to  public  ^Kjlicy;  whereas- 
if  merely  intended  as  a  compensation,  the  contract  is  good.  In  tlie  present 
case,  it  is  not  reasonable  to  suppose  that  defendant  would  give  one  tenth  of 
the  proceeds  of  so  large  a  sale  merely  for  the  negotiation  of  the  bargain. 
The  evidence  plainly  points  to  what  was  intended;  namely,  the  procurement 
of  political  influence  and  favoritism.  As  I  do  not  believe  the  exception 
raises  the  question,  I  shall  not  discuss  it  further.  For  the  reasons  stated,  the 
judgment  should  be  reversed  and  a  new  trial  ordered. 

Ck)NTRACTS  VDB  SeBVICES  WhICH  ARB  VoID,  AS  AOAIK8T  PUBLXO  PoUCT: 

.8ee  the  extended  note  to  Paraons  ▼.  TroBh,  66  Am.  Deo.  606  et  seq.  discuss- 
ing fully  the  question  of  the  validity  of  contracts  more  or  less  similar  to  Uiat 
stated  in  the  principal  case.  Agreements  to  render  services  in  procuring  and 
consummating  contracts  with  officers  or  the  government  are  good  where  tlio 
purpose  is  a  fair  commercial  transaction,  and  there  is  no  concealment  of  the 
agency;  but  where  the  agreement  is  for  lobby  services,  or  to  procure  personal 
influence  in  order  to  secure  the  contract,  it  is  i^gainst  public  policy,  and  void: 
McKee  v.  Cheney,  52  How.  Pr.  145;  MOk  v.  MtUs,  40  N.  Y.  545,  both  citing 
the  principal  case.  In  RiuaeU  ▼.  BwtOHt  ^  Barb.  543,  the  court,  comment- 
ing on  the  principal  case,  say  that  if  an  agreement  of  this  nature  is  contrary 
to  public  policy,  the  objection  to  its  validity  will  be  taken  by  the  court,  even 
if  the  party  has  not  pleaded  the  invalidity  or  in  any  other  manner  set  it  up. 
But  in  CumamM  v.  Barkahw,  1  Abb.  App.  485,  S.  C,  4  Keyes,  524,  citing 
the  principal  case,  it  is  said  that  advantage  must  be  taken  of  the  invalidity 
of  the  contract,  if  not  by  answer  or  motion  for  nonsuit,  at  least  by  a  request 
for  a  finding  as  to  whether  the  servioes  rendered  were  improper  or  unlawful 
in  their  character. 

BiOET  07  Bbokxb  to  Ck>MMiBSiONS  TOB  Salb:  See  Tmgea  v.  Moale,  90 
Am.  Dec.  93,  and  case  cited  in  note.  In  Redfield  v.  Tegg,  38  N.  Y.  217,  the 
principal  case  is  cited  and  commented  upon,  and  it  is  said  that  the  ruling  in 
that  case,  that  a  broker  may  recover  commissions  if  a  sale  resulted  from  hia 
information  given  to  another  broker,  who  in  pursuance  thereof  negotiated 
the  sale,  is  not  good  law.  And  in  other  cases  the  principal  case  b  cited,  and 
it  is  held  that  the  broker  must  have  been  the  actual  means  of  procuring  the 
purchaser,  — that  he  must  have  produced  a  purchaser  ready  and  willing  to 
buy,  before  he  can  recover  lus  oommissions:  8mHh  v.  MeOooem,  65  Id.  575| 
McClave  v.  Pome,  49  Id.  563;  Wplie  v.  Marine  NaL  Bank,  61  Id.  416. 
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Trevor  v.  Wood. 

[86  Nbw  Yoek,  807.] 

OmcR  07  Onb  Pabtt  by  Telegraph  and  Aocsptanob  bt  Other  throngb 
the  flame  means  constitate  a  binding  agreement  between  parties  who 
agree  to  deal  hj  telegraph,  and  this,  although  the  acceptance  is  not  re- 
ceived in  time  to  enable  the  latter  party  to  comply  with  his  proposal  iik 
consequence  of  a  derangement  of  the  telegraph  line. 

Tblxoram  Acceftiito  Offer  bt  Telborafh  to  Sell,  together  with  letter 
of  same  date  signed  by  same  party  and  to  the  same  effect,  afford  suffi* 
cient  evidence  of  subscription  by  said  party  to  take  the  case  out  of  the 
statute  of  frands. 

Action  by  Trevor  and  Colgate  of  New  York  against  John 
Wood  &  Co.,  of  New  Orleans,  for  damages  for  breach  of  contract 
to  sell  and  deliver  fifty  thousand  Mexican  dollars.  An  agree* 
ment  had  been  entered  into  between  the  parties  that  in  th& 
course  of  their  dealings  in  the  purchase  and  sale  of  dollars,  all 
communications  should  be  by  telegraph.  On  January  80, 1860^ 
Trevor  and  Colgate  telegraphed  to  Wood  &  Co.,  asking  their 
price  for  one  hundred  thousand  Mexican  dollars.  Wood  &  Co. 
on  the  next  day  answered  also  by  telegraph  that  they  would 
deliver  fifty  thousand  of  the  dollars  at  seven  and  one  quarter^ 
upon  which,  on  the  same  day,  Trevor  and  Colgate  telegraphed 
as  follows:  "  To  John  Wood  &  Co.,  — Your  offer  of  fifty  thou- 
sand Mexicans  at  7:^  accepted;  send  more  if  you  can.  Trevor 
and  Colgate."  At  the  same  time  Trevor  and  Colgate  sent  by 
mail  to  Wood  &  Co.  a  letter  acknowledging  receipt  of  Wood 
&  Co.'s  telegram,  and  inserting  a  copy  of  their  telegraphic 
answer.  Wood  &  Co.  did  likewise.  On  the  next  day  Trevor 
&  Co.  again  sent  a  similar  telegram,  asking  a  reply.  Neither 
of  the  latter  telegrams  reached  Wood  &  Co.  until  February  4th, 
because  of  some  derangement  of  the  lines,  of  which  Trevor  & 
Co.  did  not  know  until  February  4th.  On  February  3d  Wood 
&  Co.  telegraphed  to  Trevor  &  Co.:  "No  answer  to  our  dis- 
patch; dollars  sold  ";  and  on  the  same  day  mailed  a  letter  to 
that  effect,  upon  receipt  of  which  Trevor  &  Co.  telegraphed: 
"  To  John  Wood  <fe  Co.,  —  Your  offer  was  accepted  on  receipt "; 
"The  dollars  must  come,  or  we  will  hold  you  responsible"; 
"  Send  by  this  or  next  steamer";  and  "  Don't  fail  to  send  the 
dollars  at  any  price."  To  all  of  said  telegrams  Wood  &  Co., 
answered  by  telegraph,  "  No  dollars  to  be  had.  We  may  ship 
by  12th  as  you  propose,  if  we  have  them."  No  dollars  were 
sent,  and  this  action  was  brought  to  recover  damages  for  an 
alleged  breach  of  contract.    Judgment  went  for  plaintiffs,  and 
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defendants  appealed.    The  judgment  below  is  reported  in  41 
Barb.  255.    The  remaining  facts  appear  in  the  opinion. 

Oeorge  Thompson^  for  the  appellants. 
W.  Z.  Lamed,  for  the  respondents. 

By  Court,  Scruqham,  J.  The  offer  of  the  respondents  was 
made  on  the  Slst  of  January,  and  they  did  not  attempt  to 
revoke  it  until  the  3d  of  February.  The  offer  was  accepted 
by  the  appellants  before,  but  the  respondents  did  not  obtain 
knowledge  of  the  acceptance  until  after  this  attempted  revo- 
<;ation.  The  principal  question,  therefore,  which  arises  in  the 
<3aBe  is,  whether  a  contract  was  created  by  this  acceptance 
before  knowledge  of  it  reached  the  respondents.  The  case  of 
Mactier  v.  Fnth,  6  Wend.  103  [21  Am.  Dec.  2G1],  in  the  late 
-court  of  errors,  settles  this  precise  question,  and  was  so  re- 
garded by  this  court  in  Vassar  v.  Camp,  11  N.  Y.  442,  where 
it  is  said  that  the  principle  established  in  the  case  of  Mactier 
v.  Frith,  supra,  was,  that  it  was  only  necessary  "that  there 
tihould  be  a  concurrence  of  the  minds  of  the  parties  upon  a 
distinct  proposition  manifested  by  an  overt  act;  and  that  the 
t-ending  of  a  letter  announcing  a  consent  to  the  proposal  was 
a  sufficient  manifestation,  and  consummated  the  contract 
from  the  time  it  was  sent."  There  is  nothing  in  either  th« 
case  of  Mactier  v.  Frith,  supra,  nor  in  that  of  Vassar  v.  Camp^ 
supra,  indicating  that  this  effect  is  given  to  the  sending  of  a 
letter,  because  it  is  sent  by  mail  through  the  public  post-office, 
and  in  fact  the  letter  referred  to  in  the  first  case  could  not 
have  been  so  sent,  for  it  was  to  go  from  the  city  of  New  York 
to  Jacmel,  in  the  island  of  St.  Domingo,  between  which  places 
there  was  at  that  time  no  communication  by  mail. 

The  sending  of  a  letter  accepting  the  proposition  is  re- 
garded as  an  acceptance,  because  it  is  an  overt  act,  clearly 
manifesting  the  intention  of  the  party  sending  it  to  close  with 
the  offer  of  him  to  whom  it  is  sent,  and  thus  marking  that 
-aggregatio  mentium  which  is  necessary  to  constitute  a  con- 
tract. Mr.  Justice  Marcy,  in  delivering  the  leading  opinion 
in  Mactier  v.  Frith,  supra,  says:  "What  shall  constitute  an 
iicceptance  will  depend  in  a  great  measure  upon  circum- 
stances. The  mere  determination  of  the  mind  unacted  on 
can  never  be  an  acceptance.  Where  the  offer  is  by  letter,  the 
usual  mode  of  acceptance  is  by  the  sending  of  a  letter  an- 
nouncing a  consent  to  accept;  where  it  is  made  by  a  mes- 
senger, a  deter  nination  to  accept  returned  through  him,  or 
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«cnt  by  another,  would  seem  to  bt'  mh  :  •  i.iw  requiren.  ne 
•contract  may  be  coHSummcted  witlunit  writing.  Then  .re 
other  modes  which  are  equally  coiuliisivi-  vipon  the  panics; 
keeping  silence  under  certain  circunistaticeH  is  an  assent  to  a 
proposition;  anything  that  shall  amount  to  a  manifestation  of 
41  formed  determination  to  accept,  communicated,  or  put  in 
the  proper  way  to  be  communicated  to  the  party  making  the 
■offer,  would  doubtless  complete  the  contract." 

It  was  agreed  between  these  parties  that  their  business 
-should  be  transacted  through  the  medium  of  the  telegraph. 
The  object  of  this  agreement  was  to  substitute  the  telegraph 
ioT  other  methods  of  communication,  and  to  give  to  their 
transactions  by  it  the  same  force  and  validity  they  would  de- 
rive if  they  had  been  performed  through  other  agencies.  In 
accordance  with  this  agreement,  the  offer  was  made  by  tele- 
graph to  the  appellants  in  New  York,  and  the  acceptance  ad- 
-dressed  to  the  respondents  in  New  Orleans,  and  immediately 
<lispatched  from  New  York  by  order  of  the  appellants.  It 
•cannot  therefore  be  said  that  the  appellants  did  not  put  their 
•acceptance  in  a  proper  way  to  be  communicated  to  the  respond- 
•ents,  for  they  adopted  the  method  of  communication  which  had 
been  used  in  the  transaction  by  the  respondents,  and  which 
jiad  been  selected  by  prior  agreement  between  them  as  that  by 
nieaus  of  which  their  business  should  be  transacted.  Under 
these  circumstances,  the  sending  of  the  dispatch  must  be  re- 
garded as  an  acceptance  of  the  respondents'  offer,  and  there- 
4ipon  the  contract  became  complete. 

I  cannot  conceive  upon  what  principle  an  agreement  to  com- 
municate by  telegraph  can  be  held  to  be  in  effect  a  warranty 
by  each  party  that  his  communication  to  the  other  shall  be 
received.  On  the  contrary,  by  agreeing  beforehand  to  adopt 
that  means  of  communication,  the  parties  mutually  assume 
its  hazards,  which  are  principally  as  to  the  prompt  receipt  of 
•the  dispatches. 

The  referee  finds  as  a  fact  that  the  respondents  answered 
the  telegram  of  the  appellants  asking  at  what  price  they  would 
«ell  one  hundred  thousand  Mexican  dollars  by  another  tele- 
gram, as  follows,  viz.:  — 

^*  Trevor  and  Colgate,  New  York. 

"  Will  deliver  fifty  thousand,  at  seven  and  one  quarter,  per 
Moses  Taylor.     Answer.  John  Wood  &  Co." 

It  was  proved  on  the  trial  that  this  telegram  was  sent  by 
the  respondents,  and  a  letter  of  the  same  date,  signed  by 
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them,  repeating  the  telegram  and  stating  that  they  had  sent, 
it,  was  read  in  evidence.  This  affords  sufTicicnt  evidence  of 
subscription  by  the  respondents  to  take  the  case  out  of  the^ 
statute  of  frauds.     The  judgment  should  be  reversed. 

Order  reversed,  and  judgment  of  the  special  term  affirmed. 


Contracts  bt  Telegraph.  —  Since  the  introduction  of  the  electric  tele- 
graph aa  a  means  of  conveying  intelligence,  the  same  rules  that  had  beexk- 
established  in  reference  to  the  negotiation  of  contracts  by  correspondence 
through  the  post-office  have  been  extended  in  their  application  to  the  new 
method  of  communication.    Both  in  this  country  and  in  England  it  is  well  set- 
tled that,  so  far  as  the  negotiation  of  contracts  is  concerned,  there  is  no  differ- 
ence between  the  telegraph  and  the  mail:  Hare  on  Contracts,  .3G2;  PoUock  on> 
Principles  of  Contract,  17;  Gray  on  Communication  by  Telegraph,  sec.  112;. 
Redfield,  J.,  in  14  Am.  Law  Reg.,  N.  S.,  406;  Stcvenwn  v.  McLean,  L.  R.  5 
Q.  B.  D.  346;  MinneaoUi  Oil  Co.  v.  CMer  Lead  Co.,  4  Dill.  431 ;  True  v.  Inter- 
national Telegraph  Co.,  GO  Me.  9;  IlaUock  v.  Commercial  Insurance  Co.,  26- 
K.  J.  L.  268.     Nelson,  J.,  delivering  the  opinion  of  the  court  in  Mtnnemta  Oil' 
Co.  V.  CoUier  Lead  Co.,  4  Dill.  434,  said:  "It  is  well  settled  by  the  authorities 
in  this  countfy,  and  sustained  by  the  later  English  decisions,  that  there  is  no- 
difference  in  the  rules  governing  the  negotiation  of  contracts  by  correspond- 
ence through  the  post-office  and  by  telegraph,  and  a  contract  is  concluded' 
when  an  acceptance  of  a  proposition  is  deposited  in  the  telegraph  office  for 
transmission."    And  Vredenburgh,  J.,  in  delivering  the  opinion  of  the  court 
in  HaXJoch  v.  Commercial  Im.  Co.,  26  N.  J.  L.  282,  said:  "There  is  in  fact  no- 
difference  between  the  acceptance  of  a  proposition  by  word  of  mouth  and  a. 
letter  stating  an  acceptance.     In  the  one  case  it  is  articulate  sounds  carried 
by  the  air;  in  the  other,  written  signs  carried  by  the  mail  or  by  telegraph. 
The  vital  question  is.  Was  the  intention  manifested  by  any  overt  act?  not  by 
what  kind  of  messenger  it  was  sent.     The  bargain,  if  ever  struck  at  all,, 
must  be  eo  inatanti  with  such  overt  act.     Mailing  a  letter  containing  an  ac- 
ceptance, or  the  instrument  itself  intended  for  the  other  party,  is  certainly 
such  an  act." 

Hare,  in  his  recent  work  on  contracts,  in  discussing  this  question,  saysr 
"The  inclination  of  the  authorities  seems  to  be  that  contracts  made  by  tele- 
graph obey  the  same  rule  as  contracts  through  the  mail,  and  are  complete  a»- 
soon  as  the  acceptance  is  left  at  the  office  of  the  telegraph  company  for 
transmission,  although  the  sender  withdraws  the  message  immediately  after- 
wards, and  before  it  is  forwarded  to  the  party  from  whom  the  offer  came  or 
the  contents  have  been  communicated  in  any  other  way  '*:  Hare  on  Contracts, 
3G2.  And  it  seems  that  the  telegraph  may  be  used  by  the  contracting  par- 
ties without  any  previous  understanding  to  that  effect  between  them:  Scott- 
and  Jarnagin  on  Law  of  Telegraphs,  sec.  29d. 

Which  of  Contractino  Parties  Respoxsiblk  for  Mistakes  in  Mes- 
sage. —  On  this  subject  there  seems  to  be  a  conflict  between  the  American 
and  the  English  decisions.  In  this  country,  it  appears  to  be  the  established- 
rule  that  the  party  initiating  the  negotiation  is  responsible  for  the  correct 
transmission  of  his  message,  whether  it  be  an  offer  or  an  inquiry,  and  that. 
he  is  bound  by  it  in  the  terms  m  which  it  is  delivered  to  the  party  ad- 
dressed:  Bishop  on  Contracts,  sec.  328;  14  Am.  Law  Reg.  402;  Durhee  v. 
Vermont  Cent  R.  R.  Co.,  29  Vt  127;  Saveland  v.  Oreen,  40  Wis.  431;  and 
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Dunning  v.  liobertSj  35  Barb.  463;  Neio  York  *l'  W.  Printimj  Tel.  Co.  v.  Dryhurg^ 
35  Pa.  St.  298;  S.  C,  78  Am.  \)xic.  338.  Mr.  Bishop,  discussing  this  subject, 
says:  '*Onc  who  makes  an  ofifer  by  mail  or  by  telegraph  constitutes  thereby 
the  pofit-ofiice  or  telegraph  company  his  agent  for  its  transmission.  There- 
fore, if  it  is  not  delivered,  it  amounts  to  nothing;  or,  if  the  telegram  is 
altered  in  the  transmission,  he  is  bound  by  it  as  transmitted.  Aud  if  the 
receiver  accepts  the  offer,  the  contract  becomes  complete  on  the  delivery  of 
the  answer  of  acceptance  at  the  post  or  telegraph  office;  nor  is  an  actual  re- 
ceiving of  it  essential ":  Bishop  on  Contracts,  sec.  328. 

In  England,  however,  it  is  held  that  the  sender  of  a  mesaage  by  telegraph 
through  the  post-office  department  is  not  bound  by  errors  »r  mistakes  mad« 
in  its  transmission:  Leake  on  Law  of  Contracts,  39;  IleiJcel  v.  Pape,  L.  R.  6 
Ex.  7.  In  the  case  of  J/enkel  v.  Papey  supra,  the  defendant  had  been  nego- 
tiating with  the  plaintiff  for  the  purchase  from  him  of  fifty  rifles.  Subse- 
quently he  delivered  to  the  telegraph  operator  an  order  to  be  transmitted  to 
the  plaintiff  for  three  rifles.  The  operator  sent  the  message  for  tfte  rifles. 
The  plaintiff,  connecting  this  order  with  the  former  negotiation,  sent  fifty 
riflei,  which  the  defendant  refused  to  accept.  The  plaintiff  sued  for  the  fifty 
rifles,  but  the  court  held  that  he  could  only  recover  for  the  three  which  the 
defendant  had  actually  ordered.  The  English  courts  have  decided  that  in 
such  cases  the  plaintiff  has  uo  redress  against  the  telegraph  company,  on  the 
ground  of  want  of  privity,  not  having  employed  the  company  himself:  Plap' 
ford  V.  (JnUed  Kingdom  E.  T.  Co.,  L.  R.  4  Q.  B.  706;  Dickaon  v.  Renier'a  Tel 
Co.,  L.  R.  2  C.  P.  D.  62. 

WiiKS  Contract  Negotiated  by  Mail  or  Telegraph  is  Consum- 
mated. —  As  to  contracts  negotiated  by  letter  through  the  mail,  it  has  been 
long  settled,  both  in  this  country  and  in  England,  that  an  unqualified  accept- 
ance by  one  party  of  the  terms  proposed  by  the  other,  transmitted  by  due 
course  of  mail,  is  a  closing  of  the  bargain  from  the  time  of  such  transmission 
of  the  acceptance.  The  contract  is  regarded  as  complete  as  soon  as  the  let- 
ter containing  the  acceptance  is  mailed.  And  the  same  rule  is  applied  to 
contracts  negotiated  by  telegraph.  The  contract  becomes  complete  the  mo- 
ment the  message  containing  an  unqualified  acceptance  is  delivered  to  the 
telegraph  company  for  transmission.  And  such  acceptance  is,  in  this  coun- 
try, at  the  risk  of  the  party  whose  proposition  is  accepted,  whether  it  arrives 
in  due  course  of  the  telegraph,  correctly  or  incorrectly,  or  not  at  all:  Adaw$ 
V.  Lindsell,  1  Barn.  &  Aid.  G81;  Newconib  v.  De  Roos,  2  El.  &  E.  271;  Dunlfyp 
V.  Higgins,  1  11.  L.  Cas.  381;  Harris's  Cast,  L.  R.  7  Ch.  587;  ileWs  Case, 
L.  R.  4  Eq.  9;  Byrne  v.  Tienlioven,  L.  R.  5  C.  P.  D.  344;  Jfousefiold  F.  d:  C. 
A.  L  Co.  V.  Grant,  L,  R.  4  Ex.  D.  216;  Haas  v.  Myers,  111  111.  421;  S.  C, 
53  Am.  Rep.  634;  Barr  v.  Insurance  Co.  of  N.  A.,  61  Ind.  495,  citing  the 
principal  c^e;  Moore  v.  Pierson,  6  Iowa,  279;  S.  C,  71  Am.  Dec.  409;  Fer- 
rier  v.  Storer,  63  Iowa,  484;  Siefx)ld  v.  Davis,  67  Id.  560;  Abbott  v.  SJiepard, 
43  N.  H.  14;  Hallock  v.  Commercial  Ins.  Co.,  26  N.  J.  L.  268;  Commercial  Ins, 
Co.  v.  Hallock,  27  Id.  645;    MacUer  v.  FrUh,  6  Wend.  103;   Brisban  v.  Boyd, 

4  Paige,  17;  Vassary.  Camp,  11  N.  Y.  441;  Hamilton  v.  Lycoming  M.  I.  Co., 

5  Pa.  St.  339;  Durkee  v.  VermmU  Central  R.  R.  Co.,  29  Vt.  127;  Prosser  v. 
Henderson,  20  U.  C.  Q.  B.  438;  Tayloe  v.  Merdiants'  F.  fns.  Co.,  9  How.  390; 
Darlington  Iron  Co.  v.  Fooie,  16  Fed.  Rep.  646;  2  Kent's  Com.  477;  14  Am. 
Law  Reg.  406;  Gray  on  Communication  by  Telegraph,  sec.  115;  Scott  and 
Jarnagin  on  Law  of  Telegraphs,  sec.  347.  When  an  offer  is  made  by  letter, 
an  acceptance  by  written  communication  takes  effect  from  the  time  when  the 
letter  containing  the  acceptance  is  mailed,  and  not  from  the  time  when  it  was 
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received  by  the  other  party:  Potter  v.  Sanders,  6  Hare,  1 ;  Levy  v.  Cohen,  4 
Oa.  1;  Stoekham  v.  Stoekham,  32  Md.  196.  The  person  making  the  offer  may, 
if  he  choose,  make  the  formation  of  the  contract  which  he  proposes  depend- 
ent npon  the  actoai  communication  to  himself  of  the  acceptance:  Lewii  ▼. 
Browning,  130  Mass.  173;  Vasear  v.  Camp,  11  N.  Y.  441.  But  if  he  does  not 
do  80,  the  contract  is  binding  upon  him  from  the  time  the  acceptance  is  da- 
posited  for  transmission  to  him,  although  the  letter  or  message  is  in  fact 
never  received  by  him:  Duncan  v.  Toiplaxm,  8  Com.  R  225;  VoMar  v.  Camp, 
]  1  N.  Y.  441 ;  Wasltbum  v.  Fletcher,  42  Wis.  152.  If  an  offer  is  not  retracted, 
it  is  considered  as  continuing  in  force  until  the  time  for  accepting  or  reject- 
ing it  has  arrived:  Steveneon  v.  McLean,  L.  R.  5  Q.  B.  D.  346.  But  as  soon 
as  the  acceptance  has  been  mailed  or  delivered  to  the  telegraph  company  for 
transmission,  the  contract  is  complete,  and  the  offer  cannot  then  be  retracted 
without  the  consent  of  the  party  who  accepted  it:  Bjfme  v.  Van  Tknhooen, 
L.  R.  5  C.  P.  D.  344;  Kentucly  AIuL  Ina.  Co.  v.  Jenks,  5  Ind.  96;  Wheat  v. 
Cr088,  31  Md.  99;  Commerdallna,  Co,  v.  Halhck,  27  N.  J.  L.  645.  But  see 
McCulloch  v.  Eagle  Ins.  Co.,  1  Pick.  278.  The  acceptance,  however,  must  be 
unoonditionaL  If  it  is  conditional  only,  the  offerer  may  withdraw  his  oflbr: 
ffaas  V.  Myera,  111  111.  421;  S.  C,  53  Am.  Rep.  634;  Baxter  v.  Biehop,  66 
Iowa,  582;  Baher  v.  IIoU,  56  Wis.  100;  Martin  v.  Northweetem  Fuel  Co,,  22 
Fed.  Rep.  596. 

AOCBFTAKCB    MUaT    B8    MaILBD    OB    TELEGRAPHED    WITHIN    RSAaOKABLB 

TiKB  after  the  receipt  of  the  offer,  unless  the  circumstances  or  the  language 
of  the  offer  justify  delay.  If  it  is  not  sent  within  a  reasonable  time,  and 
before  a  countermand  is  received,  it  will  not  conclude  the  contract:  Hare  on 
Contracts,  340;  14  Am.  Law  Reg.  406;  Duncan  v.  Topham,  8  Com.  B.  225; 
Mim*eaota  OU  Co,  v.  CoUier  White  Lead  Co,,  4  DilL  431;  AveriU  v.  Hedge,  12 
«}onn.  424;  StocUtam  v.  Stoekham,  32  Md.  196;  Abbott  v.  Shepard,  48  N.  H. 
14.  And  in  case  of  a  proposition  by  telegraph  for  the  sale  of  goods,  the 
market  for  which  is  subject  to  sudden  and  great  fluctuations,  an  immediata 
answer  should  be  given;  and  an  acceptance  of  such  offer  telegraphed  after  a 
delay  of  twenty-four  hours  from  the  time  of  its  receipt  is  not  an  acceptance 
within  a  reasonable  time,  and  does  not  operate  to  complete  the  contract: 
Mmneeota  OU  Co,  v.  Collier  WhUe  Lead  Co.,  4  DilL  431. 

Statute  of  Frauds  is  Sufficiently  Complied  with  by  a  message  writ* 
ten  and  signed  by  the  sender,  and  delivered  to  the  telegraph  company  for 
transmission:  Lcako  on  Law  of  Contracts,  2G5;  Oodmn  v.  Franda,  L.  R.  5 
Com.  P.  295;  Ifawley  v.  WJdpple,  48  N.  H.  487.  But  where  the  proposal  and 
acceptance  do  not  completely  fit,  there  is  no  sufficient  memorandum  to  satisfy 
the  statute  of  frauds:  Bishop  on  Contracts,  sec.  1248. 

Telegram  Relied  upon  to  Establish  Contract  must  be  Proved  in 
the  same  manner  as  other  writings  are,  by  the  production  of  the  originaL 
If  that  is  lost,  it  may  be  proved  by  a  copy,  if  there  is  one;  and  if  not»  by 
oral  testimony  respecting  it:  Durkee,  v.  Vermont  Central  R.  R.  Co.,  29  Vt.  127; 
14  Am.  Law  Reg.  40G;  Scott  and  Jamagin  on  Law  of  Telegraphs,  sec.  345. 

The  principal  c^vse  is  cited  to  these  points  in  the  following  cases:  A 
deposit  of  a  letter  containing  the  note  in  the  post-office,  in  the  state  of  New 
York,  addressed  to  the  cashier  to  whom  the  note  was  payable  (having  been 
done  by  tlie  payee's  direction),  is  a  delivery  of  the  note  to  the  payee:  Wayne 
Co.  S,  B.  V.  Lmo,  6  Abb.  N.  C.  90.  The  concurrence  of  the  minds  of  the  par- 
tics  upon  a  distinct  proposition,  manifested  by  an  overt  act»  makes  a  binding 
agreement:  People  v.  Fay,  3  Lans.  402;  Fried  v.  Royal  Ins.  Co.,  60  N.  T.  2S0| 
Ifotmnl  V.  Daly,  61  Id.  366. 
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Hare,  in  hia  recently  published  work  on  contrscts,  at  page  365,  referring 
to  the  principal  caae,  says:  "The  distinctive  feature  of  this  case  seems  to 
have  been  the  agreement  that  all  the  negotiations  that  might  take  place  be- 
tween the  parties  should  be  by  telegraph.  But  for  this  stipulation,  the  letter 
which  was  posted  immediately  on  the  receipt  of  the  defendant's  offer  of  Jan- 
uary 31  st  would  have  perfected  the  contract  and  precluded  a  change  of  pur- 
pose. The  effect  was  to  supersede  the  post-office  and  put  the  telegraph  in 
its  place  as  the  agency  on  which  both  parties  relied,  and  wliich  was  to  act  for 
and  represent  both.  The  judgment  can  hardly  therefore  Ije  regarded  as  estab- 
lishing that,  in  the  absence  of  such  an  agTeement»  leaving  a  message  at  a  tele* 
gn^h  office  is  equivalent  to  mailing  it." 


Westeblo  V.  Db  Witt. 

[88  Nsw  YOEK,  841.1 

Urlbs  Girtaik  that  RsncBn  is  nr  Ebbob  in  Findings  of  Fact,  court 

will  sustain  such  findings. 
TiTUi  TO  Chobbs  in  Action,  Such  as  Notbs  not  Indobsbd,  money,  and 

certificates  representing  money,  may  pass  by  delivery  only,  as  gifts  eauaa 

Action  by  Jane  Westerlo  to  compel  the  return  of  a  certifi- 
oate  of  deposit  of  fifteen  hundred  dollars,  or  its  value  to  her, 
it  haying  been  delivered  by  her  to  the  respondent,  De  Witt, 
under  a  misapprehension  of  her  rights.  It  seems  that  Miss 
Westerlo,  having  received  the  certificate  of  deposit  as  detailed 
in  the  opinion,  upon  the  advice  of  De  Witt,  the  executor  of 
the  will  of  Mrs.  Clinton^  returned  such  certificate  to  him,  as- 
suming, upon  his  advice,  that  she  had  no  right  thereta  The 
remaining  facts  appear  in  the  opinion. 

John  L.  Sutherlandy  for  the  appellant. 

Charles  Jones^  for  the  respondent. 

By  Court,  Hunt,  J.  The  general  dispoeitioQ  of  the  courts 
is  to  sustain  the  referee  in  his  findings  of  facts.  By  section 
272  of  the  Code,  power  is  given  to  the  general  term  to  review 
the  finding  of  the  referee,  and  in  case  of  reversal  upon  the 
facts,  the  question  whether  the  judgment  should  have  been 
reversed,  either  upon  questions  of  fact  or  of  law,  shall  be  open 
to  review  in  this  court.  In  examining  the  evidence,  a  major- 
ity of  the  judges  of  the  supreme  court  took  a  different  view  of 
the  facts  and  of  the  law  from  that  taken  by  the  referee,  while 
a  minority  concurred  with  him  in  both  respects.  The  ques* 
tion  is  now  before  us,  and  in  the  same  manner,  and  as  an 
original  question,  that  it  was  before  the  general  term.    In  the 
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language  of  the  Code,  supra^  the  question  whether  the  judg* 
ment  should  have  been  reversed  is  the  one  before  us.  This 
is  not  precisely  the  same  question  as  if  we  were  inquired  of, 
whether  we  should  have  found  the  same  facts,  and  have  deter- 
mined the  law  in  the  same  manner.  It  is  rather.  Are  we  so 
certain  that  the  referee  was  in  error  upon  the  facts  that  we 
will  assume  to  reverse  his  judgment?  If  the  case  is  doubtful, 
his  conclusions  should  not  be  reversed;  if,  upon  reading  the 
evidence,  this  court  should  be  of  the  opinion  that  the  conclu- 
sion might  well  have  been  either  way,  then  the  fact  that  the 
referee  saw  the  witnesses,  heard  them  testify,  and  had  the 
nameless  opportunities  of  judging  of  their  character  that  per- 
sonal acquaintance  can  only  give,  should  induce  us  to  defer  to 
iiis  judgment.  If,  upon  the  other  hand,  we  are  clearly  of  the 
opinion  that  he  erred  in  deciding  the  facts,  we  are  bound  to 
'*  reverse  his  judgment":  Ball  v.  Loomis,  29  N.  Y.  412;  Peter- 
sen V.  Rawson,  34  Id.  370.  After  a  careful  reading  of  this 
case,  I  am  inclined  to  concur  in  the  view  of  the  referee,  and 
of  the  judge  who  delivered  the  dissenting  opinion  in  the  court 
below. 

It  is  clear,  upon  the  authorities  cited,  that  choses  in  action, 
such  as  bonds  and  mortgages,  and  promissory  notes  not  in- 
dorsed, may  be  well  transferred  by  delivery  only,  as  a  donatio 
'  causa  mortis:  Duffield  v.  Elles,  1  Bligh,  N.  S.,  497,  542;  Brown 
V.  Brown,  18  Conn.  410  [48  Am.  Dec.  52];  Bedell  v.  Carr,  33 
N.  Y.  581.  As  in  the  case  of  a  gift  inter  vivos,  the  transfer  of 
•such  a  security  would  be  accompanied  with  some  incon- 
tvenience.  More  and  different  evidence  would  be  required,  in 
enforcing  the  claim,  than  where  a  specific  chattel  had  been 
delivered,  or  an  indorsement  or  a  formal  written  transfer  of 
the  security  had  been  made.  Still,  it  is  quite  clear  that  in 
either  case,  in  apprehension  of  death,  or  among  the  living, 
the  gift  of  a  mortgage,  or  an  unindorsed  note,  may  be  affected 
by  a  simple  delivery  of  the  security. 

The  evidence  of  Miss  Westerlo  establishes  satisfactorily  that 
there  was  an  actual  delivery  to  her  of  the  certificate,  as  a  gift 
from  Mrs.  Clinton,  in  apprehension  of  death.  She  desired 
Miss  Westerlo  to  go  .to  her  closet,  and  look  in  the  pocket  of  a 
particular  dress,  in  which  she  would  find  a  roll  of  paper,  which 
she  requested  to  be  brought  to  her.  The  parcel  wrapped  in  a 
piece  of  paper  and  pinned  together  was  brought  to  Mrs.  Clin- 
ton, who  proceeded  to  open  it.  It  contained  the  certificate  in 
question,  and  a  small  roll  of  bills,  amounting  to  six  hundred 
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<lollar8.  Mrs.  Clinton  counted  the  money,  and  read  over  the 
certificate.  She  then  rolled  the  bills  together  in  the  same 
])aper  with  the  certificate,  and  handed  the  whole  to  Miss 
Westerlo,  saying:  ^^I  give  this  to  you;  this  is  for  yourself;  no 
«ne  knows  anything  about  it,  and  I  do  not  wish  to  tell  of  it." 
She  then  told  Miss  Westerlo  to  put  away  the  parcel  where  she 
had  found  it,  as  that  was  the  safest  place,  desired  her  to  lock 
the  door,  and  place  some  article  of  furniture  against  it.  Mrs. 
-Clinton  at  the  samc'time  told  Miss  Westerlo  that  she  had  also 
remembered  her  in  her  will,  and  indulged  in  strong  expres- 
sions of  love  and  afiection.  Miss  Westerlo  placed  the  parcel 
in  the  pocket  as  desired.  The  referee  held  this  to  be  a  com- 
petent delivery,  and  that  Mrs.  Clinton  did  not  expect  or  intend 
to  retain  any  control  over  the  possession  of  the  money  or 
security  after  that  date.  I  find  no  occasion  to  reverse  his 
judgment  on  this  point,  and  I  see  nothing  in  the  manner  of 
detailing  the  transaction  by  Miss  Westerlo  afterwards  that 
interferes  with  this  view.  She  was  frank,  ingenuous,  stated 
the  facts  as  they  occurred,  with  her  doubts  as  to  their  effect, 
and  asking  the  advice  of  others,  who  were  supposed  to  be  bet- 
ter informed  than  herself. 

The  money  and  the  security  stand  upon  the  same  ground; 
both  are  susceptible  of  being  presented  as  a  gift  by  delivery; 
they  were  both  in  the  same  envelope;  and  the  same  words 
were  applied  in  giving  each.  Handing  her  the  paper  contain* 
ing  both  the  money  and  the  certificate,  Mrs.  Clinton  says:  '^I 
give  this  to  you;  it  is  for  yourself,*'  It  is  impossible  to  apply 
any  rule  which  would  make  this  a  valid  gift  as  to  the  money 
and  invalid  as  to  the  certificate;  they  must  stand  or  fall  to- 
gether.   I  think  it  was  good  as  to  both. 

If  the  view  I  have  taken  is  the  correct  one,  the  certificate 
was  given  to  Mr.  De  Witt  by  Miss  Westerlo  upon  a  mutual 
misunderstanding  of  her  rights.  He  supposing  and  advising 
her  that  she  had  no  title  to  the  certificate,  but  that  the  same 
belonged  to  the  estate  of  Mrs.  Clinton,  and  she,  in  reliance 
upon  such  advice,  giving  to  him  the  certificate  upon  which  he 
afterwards  received  the  money.  The  referee  finds  that  Mr. 
De  Witt  acted  in  entire  good  faith,  in  which  conclusion  I  con- 
cur entirely.  Mr.  De  Witt  had  not  qualified  as  executor,  nor, 
according  to  the  ordinary  course  of  events,  had  the  will  been 
proved  when  he  received  the  certificate.  If  it  has  been  en- 
tered in  his  accounts,  the  judgment  of  this  court  that  it  was 
so  received  and  entered  by  mistake  will  be  a  sufficient  war* 
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rant  for  its  repayment  by  him.  He  received  himself,  under 
the  circumstances  mentioned,  the  property  of  Miss  Westerlo 
in  the  form  of  the  certificate;  its  value  should  now  be  returned 
to  the  plaintiff.  I  am  for  a  reversal  of  the  judgment  of  the 
general  term,  and  for  afiirming  the  judgment  of  the  referee. . 
Order  reversed,  and  judgment  of  the  special  term  affirmed. 

Gboveb,  J.,  dissented. 


WHiTHxa  Pbomibsobt  Nocks  will  Pass  vr  Dxuvkbt  as  Outs  auuet 
tnortia,  aee  Ashbrook  v.  RyonCa  AdnCr^  92  Am.  Dee.  481,  and  note.  To  the 
point  that  choaes  in  action  may  pass  by  delivery,  without  assignment,  as  gif  t» 
cauMk  mortk,  see  the  principal  case  cited  in  Johnaon  v.  Spies,  5  Hnn,  470;. 
Montgomery  t.  MUler,  3  Bedf.  164;  Cornell  v.  Corwtll,  12  Hnn,  313;  Orap  v. 
Barton,  55  K.  T.  72;  and  such  gifts  may  be  valid  between  husband  and  wifer 
Mack  V.  Madt,  5  Thomp.  &  C.  530;  and  even  as  gifts  inter  vune:  Mack  v. 
Mack,  3  Hun,  325;  Trow  v.  Shannon,  8  Daly,  242;  and  in  cases  of  such  gift» 
ecaua  mortki,  courts  compel  the  representatives  of  the  donor  to  allow  the 
donee  to  sue  in  their  name:  Orjfmea  v.  Hone,  49  N.  Y.  23^  all  citing  the  prin- 
cipal case. 

CoNOLiTsmafBs  of  Finbings  o^  Rerrsbs  ov  QxTEmovs  of  Fact:  See 
OleoU  V.  Tioga  Jt  R.  Co.,  84  Am.  Dec.  298,  and  note;  StoehoeU  v.  Pketps^  90 
Id.  710.  Where  the  evidence  is  oonflioting,  courts  will  always  sustsin  such 
findings:  jRuaKll  v.  BwrUm,  66  Barb.  642;  PaHt  Bank  v.  Watmm,  42  N.  T. 
490|  Ena^r.  Mercantile  M.  1.  Co.,  66  Id.  20^  $)1  dting  the  principal  case. 
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SuBXins  uPQzr  Bokd  of  Public  Otfiokb  a&b  vot  DnKauaasD  by  impoik 
tioQ  upon  the  principals,  by  the  legislature,  of  further  duties  and  obli- 
gations of  a  nature  and  character  similar  to  those  already  taken,  — in 
this  case  the  care  of  a  larger  sum  of  money  than  usual,  of  the  same  na- 
ture and  from  the  same  source  as  that  which  the  officer  was  otherwis* 
bound  to  care  for. 

Action  upon  the  official  bond  of  one  Jackson  as  loan  com* 
mlBsioner  of  St.  Lawrence  County,  for  loaning  moneys  de- 
posited with  the  state.  It  appeared  that  by  the  act  of  April 
10,  1850,  the  commissioners  were  given  charge  of  a  sum  of 
five  hundred  dollars  more  than  that  which  they  had  charge  of 
at  the  time  of  their  appointment.  It  was  claimed  that  for 
loss  by  reason  of  the  increase  of  liability  the  principals  were 
not  liable.    The  opinion  states  the  facts. 

/.  JET.  Mariindaley  for  the  appellant. 

/.  C  Brovm^  for  the  respondent. 
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By  Court,  Grover,  J.  Judgment  of  nonsuit  in  the  previous 
action  was  no  bar:  BrintnaU  v.  Foster,  7  Wend.  103;  Audubon 
V.  Exchange  Insurance  Co.,  27  N.  Y.  216.  Such  was  always 
the  rule  in  actions  at  law.  In  equity  suits  the  rule  is  dif- 
ferent; a  decree  dismissing  the  complaint,  unless  made  with- 
out prejudice,  bars  a  second  suit  for  the  same  cause. 

The  real  question  in  this  case  is,  whether  the  addition  made 
to  the  capital  of  the  fund  placed  in  charge  of  the  commis- 
sioners by  the  act  of  April  10,  18f50,  discharged  the  sureties 
upon  their  official  bonds.  An  examination  of  that  act  will 
show  that  it  contains  no  provision  effeccing  such  a  result,  un- 
less it  is  produced  by  this  addition  thereby  made  to  the  capital 
of  the  fund.  This  presents  a  question  of  vast  importance  to 
the  public;  it  not  only  affects  all  the  official  bonds  of  all  this 
class  of  commissioners,  holding  office  at  the  time  of  the  pas- 
sage of  the  act,  but  on  examination  into  the  matter,  would,  I 
think,  show  that  it  affected  a  great  number  of  official  bonds 
in  other  cases.  This  consideration  cannot  change  the  law,  if 
settled  in  favor  of  the  sureties,  but  the  obvious  inconvenience 
of  a  rule  working  such  results  requires  a  thorough  examina- 
tion of  the  reasons  and  authority  upon  which  it  is  claimcLd  to 
be  established. 

As  between  private  parties,  the  law  is,  that  any  alteration 
in  the  obligation  or  contract,  in  respect  of  which  a  person  has 
become  surety,  without  the  consent  of  the  latter,  extinguishes 
his  obligations  and  discharges  him:  Burge  on  Surety,  214; 
Theobald  on  Principal  and  Surety,  sec.  132;  Whitcher  v.  HaU^ 
5  Bam.  &  C.  269;  and  this  result  follows  irrespective  of  the 
inquiry  whether  the  alteration  ODuld  work  any  injury  to  the 
surety  or  not:  Bangs  v.  Strong,  4  N.  Y.  315  [42  Am.  Dec.  64]. 
The  reason  upon  which  this  rule  is  founded  is,  that  the  surety 
lias  never  made  the  contract  upon  which  it  is  sought  to  charge 
him.  His  answer  is,  if  it  is  sought  to  charge  him  upon  the 
altered  contract,  that  he  never  made  any  such  bargain;  and  if 
upon  the  original  contract,  that  such  contract  no  longer  exists, 
having  been  legally  terminated .  by  the  altered  or  substituted 
contract  made  by  the  parties.  In  either  contingency,  the  an- 
swer furnishes  a  complete  defense. 

It  is  claimed  by  the  defendants  that  the  same  rule  is  appli- 
cable to  official  bonds.  In  this  they  are  right,  if  the  reasons 
apply,  and  the  same  answers  can  be  given.  An  official  bond 
is  a  contract  with  the  people  for  the  faithful  discharge  of  the 
official  duties  of  the  officer.    In  the  present  case,  it  was  that 
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Jackson  should  faithfully  discharge  the  duties  of  said  com- 
missioner, pursuant  to  the  act  entitled  ^'An  act  authorizing  a 
loan  of  certain  moneys  belonging  to  the  United  States,  de- 
posited with  the  state  of  New  York  for  safe-keeping,"  and 
should  discharge  his  said  duties  without  favor,  malice,  or 
partiality.  These  duties  Jackson  has  not  performed,  but  the 
sureties  claim  to  be  discharged  on  the  ground  that  subsequent 
to  the  making  of  the  bond  five  hundred  dollars  was  added  to 
the  capital  of  the  fund.  The  duties  of  the  commissioner  as  to 
this  five  hundred  dollars  were  precisely  the  same  as  required 
for  the  capital  of  the  fund,  and  precisely  those  required  by  the 
act  referred  to  in  the  bond.  The  position  of  the  defendants 
must  go  to  the  extent  that  any  alteration  made  by  the  legis- 
lature in  the  act  affecting  the  duties  of  the  commissioner  will 
discharge  his  sureties.  In  other  words,  that  the  bond  is  to  be 
regarded  as  a  contract  faithfully  to  discharge  the  duties  of 
the  office  as  then  prescribed  by  the  act,  and  that  any  alteration 
in  these  duties,  made  by  the  legislature  subsequently^  alters 
the  contract,  and  hence  discharges  the  sureties.  If  this  posi- 
tion be  sound,  it  follows  that  no  change  can  be  made  by  the 
legislature  relative  to  the  amount  of  money  in  their  hands, 
the  mode  of  loaning  it,  their  compensation,  or  their  duties  in 
4iny  respect,  without  discharging  their  official  bonds. 

It  may  be  remarked  that  it  would  not  only  relieve  the 
sureties  upon  the  bond,  but  the  officer  himself,  unless  it 
should  be  held  that  his  continuance  in  office,  after  the  pas* 
€age  of  the  act  making  the  change,  was  an  assent  ou  his  part 
to  such  change.  The  analogy  between  this  class  of  cases  and 
the  contracts  of  individuals  fails  in  this  respect.  In  the  lat- 
ter, no  alteration  can  be  made  without  the  mutual  assent  of 
both  parties.  In  the  former,  the  legislature  have  power  at 
any  and  all  times  to  change  the  duties  of  officers,  and  the 
continued  existence  of  this  power  is  known  to  the  officer  and 
his  sureties;  and  the  officer  accepts  the  office,  and  the  sureties 
execute  the  bond,  with  this  knowledge.  It  is,  I  think,  the 
same  in  effect  as  though  this  power  was  recited  in  the  bond. 
Had  this  been  done,  it  would  not  be  claimed  that  the  sureties 
were  discharged  by  its  exercise.  If  an  individual  had  given 
a  guaranty  of  the  faithful  performance  of  a  contract  by  one 
party,  containing  a  clause  authorizing  the  other  to  make 
alterations  in  certain  of  its  provisions,  it  would  not  be  claimed 
that  the  surety  was  discharged  by  alterations  so  authorized; 
and  yet  this  is  nothing  more  than  the  sureties  knew  the  legie* 
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latare  were  competent  to  do  in  the  present  case.  Why  has  it 
never  been  claimed  in  behalf  of  officers  who  had  given  bonds 
for  the  discharge  of  their  official  duties  that  a  contract  had 
been  made  with  them  in  relation  thereto  unchangeable  by  the 
legislature?  Simply  because  it  is  understood  that  all  these  acts 
are  subordinate  to  the  law-making  power,  and  necessarily  sub- 
ject to  such  changes  as  may  from  time  to  time  be  deemed  ex- 
pedient. Every  official  oath  is  so  interpreted.  It  is  not  true  that 
one  taking  an  oath  to  discharge  the  duties  of  any  office  simply 
iswears  to  discharge  them  as  then  prescribed  by  law;  but  that 
he  swears  to  discharge  them  as  they  may  from  time  to  time 
be  fixed  and  regulated  by  the  law-making  power.  So  an 
official  bond  conditioned  for  the  discharge  of  the  duties  of  the 
^ffice  should  in  like  manner  be  understood,  not  as  restricted 
to  duties  as  then  prescribed  by  law,  but  as  embracing  the 
duties  of  the  office  as  from  time  to  time  fixed  and  regulated 
by  the  legislature. 

It  may  be  said  that  although  such  might  be  the  general 
rule,  yet  that  the  bond  in  the  present  case  contains  a  reference 
to  the  act,  and  requires  the  duties  to  be  performed  in  accord- 
ance therewith.  To  this  it  may  be  answered  that  section  3  of 
the  act  providing  for  giving  the  bond  and  its  requisites  requires 
no  such  reference,  and  that  the  bond  in  suit,  in  addition  thereto, 
contains  all  required;  that  is,  the  true  and  faithful  perform- 
ance of  its  duties  without  favor,  malice,  or  partiality.  The 
act  does  not  prescribe  the  amount  of  money  to  be  placed  in  or 
which  shall  remain  in  the  hands  of  the  commissioners.  In 
the  absence  of  authority  determining  the  question  otherwise, 
my  conviction  is,  that  any  alteration,  addition,  or  diminution 
of  the  duties  of  a  public  officer  made  by  the  legislature  does 
not  discharge  his  official  bond  or  the  sureties  thereon  so  long 
as  the  duties  required  are  the  appropriate  functions  of  the  par- 
ticular officer;  that  all  such  alterations  arc  within  the  contem- 
plation of  the  parties  executing  the  bond;  that  imposing  duties 
of  another  description,  and  not  appropriate  to  the  office,  would 
discharge  sureties  not  coming  within  such  contemplation. 

The  question  was  regarded  by  the  supreme  court  as  settled 
in  favor  of  the  sureties  by  a  series  of  decisions.  If  this  be  so, 
it  is  equally  binding  upon  this  as  upon  any  other  court.  No 
oase  holding  any  such  doctrine  has  been  decided  by  the  courts 
of  this  state;  neither  the  opinion  of  the  learned  justice  nor 
the  brief  of  counsel  contain  any  reference  to  any  case  in  this 
atate  where  the  point  has  been  involved,  nor  have  I  been  ablo 
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to  find  any  such  case.  Ihmar  v.  McDonald^  3  H.  L.  C'as.  226^ 
was  a  case  between  private  parties,  a  bank  and  its  agont,  wln-re- 
the  duties  and  responsibilities  of  the  latter  were  incrcjisrd  l>y 
the  bank,  and  has  therefore  no  application  to  tlie  present  (  ise. 
The  same  may  be  said  of  Northwestern  Railway  ('nini,ni.  w 
Whinray^  10  Ex.  77,  a  contract  between  the  coiiip.iny  n«l 
its  agent.  In  Oswald  v.  Mayor  etc.  of  Bermrk'Upou-Tu  ^  •'.  :i 
EL  <fe  B.  653,  S.  C,  5  H.  L.  Cas.  856,  the  question  was,  u !,.  i„.r 
the  bond  embraced  a  new  appointment  to  the  oflico.  /  ^  -ft 
V.  Attomey-Oeneralj  Parker,  277,  was  the  case  of  a  new  Wi  :ni- 
tation,  new  security  given  for  the  additional  duty.  I'^/hns  v. 
Oibb^  6  El.  &  B.  902,  is  the  only  case  where  the  question  pre- 
sented for  judgment  in  the  present  case  was  directly  involved. 
In  that,  it  was  held  that  the  sureties  of  a  bailiff  of  a  count)^ 
court  were  discharged  on  the  ground  that  his  powers  had  becr^ 
enlarged  and  his  responsibilities  increased.  The  court  do  not 
appear  to  have  considered  the  point  whether  there  was  not  a 
well-grounded  distinction  between  official  bonds  and  contracta 
of  private  parties. 

There  have  been  several  cases  in  this  country  where  it  has 
been  held  that  a  subsequent  change  of  the  duties  of  an  officer 
do  not  discharge  his  sureties.  In  White  v.  FoXy  22  Me.  341,  it 
was  held  that  a  change  in  the  duties  of  a  clerk  of  the  court 
did  not  discharge  his  sureties,  the  court  saying  that  the  sure- 
ties were  bound  for  the  faithful  discharge  of  the  duties  of  the 
office;  that  is,  for  the  faithful  discharge  of  such  duties  as  the 
laws  for  the  time  being  should  require  to  be  performed  by 
the  clerks  of  judicial  courts;  and  further,  that  there  was  but 
little  similarity  between  such  cases  and  those  arising  out  of 
offices  or  trusts  regulated  by  contract.  In  People  v.  McHatton^ 
2  Gilm.  638,  it  was  held  that  a  legislative  extension  of  the 
time  for  paying  over  the  taxes  of  three  weeks  did  not  dis- 
charge the  sureties  of  the  officer.  State  v.  Carlton^  1  Gill,  249, 
is  a  similar  case.  In  Kindle  v.  State,  7  Blackf.  586,  a  similar 
rule  was  applied,  where  the  time  for  payment  by  a  county 
treasurer  was  extended.  In  Colter  v.  Morgan,  12  B.  Mon.  278, 
it  was  held  that  the  sureties  were  bound,  although  the  taxes 
were  increased  after  the  giving  of  the  bond.  In  Mamcy  v. 
State,  13  Mo.  7,  it  was  held  that  sureties  of  a  sheriff  were 
bound  for  the  performance  of  new  duties  created  after  giving 
the  bond.  In  Bartlett  v.  Governor ,  2  Bibb,  686,  a  similar  ruling 
was  made.  Other  similar  cases  might  be  cited,  but  those  al- 
ready cited  I  think  sufficient  to  show  that  a  legislative  altera* 
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tion  of  the  duties  of  an  officer  do  not  discharge  his  sureties 
so  long  as  the  duties  remain  appropriate  to  the  office.  My 
•conclusion  is,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  event. 


HtTMT,  J.,  filed  a  ooncniTiiig  opinion.  After  stating  the  facts,  he  said,  in 
cnbstanoe,  as  foUows:  The  position  to  which  Jackson  was  appointed  was  a 
public  office.  His  chief  duty  was  to  receive  and  invest  certain  moneys  in- 
trusted to  his  care  by  the  state.  The  act  passed  subsequent  to  his  appoint- 
ment, providing  for  the  placing  of  an  additional  sum  in  his  charge,  which 
was  to  be  subject  to  the  same  regulations,  and  to  be  disposed  of  in  the  same 
way,  as  the  other  moneys  in  his  charge,  did  not  in  any  way  alter  the  nature, 
character,  or  duties  of  his  office;  it  was  an  additional  amount  of  duty  in 
«very  particular  of  the  same  nature  as  that  already  existing,  which  was  im- 
posed upon  his  office.  It  was  even  enacted  that  the  new  securities  should 
form  a  part  of  the  fund  in  his  hands,  making  it  a  part  of  the  original  subject 
eo  far  as  the  legislative  power  could  make  it  so.  In  the  language  of  the 
«ourt  in  Boeheater  Bank  v.  Shoood^  21  N.  Y.  92,  this  "was  within  the  range 
of  the  class  of  duties  that  might  properly  be  assigned  *'  to  such  an  officer.  It 
was  not  like  the  case  of  Bonar  v.  McDonald,  3  H.  L.  Gas.  226,  where  a  clerk 
was  employed  at  a  certain  salary,  on  condition  that  he  should  embark  iu  no 
kind  of  business  or  adventure,  and  the  defendants  having  become  his  sureties 
for  the  faithful  performance  of  his  duties,  he  afterwards  undertook  with  his 
employers,  in  consideration  of  a  larger  salary,  to  bear  a  share  of  the  losses 
incurred  in  discounts  obtained  by  him.  This  was  a  new  agreement,  changing 
•entirely  the  character  of  the  business  in  which  he  was  engaged,  and  so 
•chang^  the  character  of  the  sureties'  liabilities  as  to  discharge  them  alto- 
gether. So  in  Northwegiem  B'y  Co,  v.  Whinray,  10  Ex.  77,  where  the  bond 
of  a  clerk  recited  that  the  liability  should  continue  while  he  should  be  clerk 
at  a  certain  salary,  it  was  held  that  a  change  by  his  employers,  substituting 
a  commission  on  sales  in  place  of  the  salary,  released  the  sureties.  Iu  Pylus 
▼.  Oibbs,  6  El.  &  B.  903,  it  was  held  that  sureties  of  the  bailiff  of  a  county 
court  were  discharged  where  his  powers  and  responsibilites  were  enlarged 
and  iucreased  by  adding  to  the  jurisdiction  of  the  court  bankruptcy  cases, 
which  would  authorize  the  arrest  of  absconding  debtors,  and  by  increasing 
the  amount  over  which  the  court  might  exercise  jurisdiction.  The  court  say 
that  the  nature  of  the  office  was  so  changed  as  to  affect  the  liability  of  the 
surety  to  his  prejudice,  and  that  he  was  discharged.  I  cannot  approve  the 
doctrine  of  BartkU  v.  AUorMy-Oeneral,  Parker,  277,  where  it  was  held  that 
a  person  who  had  become  a  surety  for  a  collector  of  customs  was  not  liable 
in  respect  to  customs  first  imposed  seven  years  after  his  appointment  and 
the  giving  of  the  bond.  Such  a  rule  would  annul  the  bond  of  every  collect- 
ing officer  whenever  a  change  was  made  in  rates  or  duties. 

The  true  rule  is,  that  the  surety  shall  be  liable  for  the  faithful  performance 
by  the  principal  of  all  the  duties  of  the  office  during  the  term  of  his  appoint- 
ment, and  not  of  duties  as  they  exist  at  any  particular  moment.  Uis  duties 
may  vary,  and  whatever  the  statute  imposes  or  withdraws,  becomes  or  ceaiies 
to  be  a  part  of  his  duty.  The  only  limitation  is,  that  the  duties  imposed 
shall  be  of  the  same  general  nature  and  character:  WhiU  v.  Fox,  22  Me.  341, 
auid  the  additional  duties  in  this  case  were  such. 

The  case  of  UnUed  SicUes  v.  Ktrkpatrick,  9  Wheat.  720,  is  in  apparent  con- 
flict with  the  views  stated,  but  an  examination  of  the  case  will  show  that  it 
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may  be  snstained  upon  its  own  facts,  and  so  far  as  it  conflicts  with  the  role 
which  we  have  stated,  I  find  that  it  has  never  been  recognized  or  affirmed^ 
and  I  cannot  consider  it  sound.  The  view  I  have  taken  of  this  question  is- 
sustained  by  SkilleU  v.  Fleidter,  L.  R.  1  C.  P.  217;  S.  C,  2  Id.  469.  In  this 
case,  collectors  of  poor-rates,  and  also  of  sewer  and  general  rates,  were  con- 
stituted collectors  also  of  a  new  drainage  rate.  It  was  held  that  the  sureties 
upon  the  bonds  of  such  ofiicers  were  not  discharged  by  the  increase  of  duties 
imposed  upon  them. 

But  if  the  increase  of  duties  involved  an  increased  peril  to  the  surety,  why 
should  he  be  discharged  entirely?  Would  not  the  rule  be  that  he  would  be- 
discharged  only  as  to  liabilities  arising  from  the  additional  duties  ?  In  the  case 
before  us  no  new  or  substituted  ccitract  is  made,  but  the  original  contract 
or  duty  remains  in  force,  and  the  new  law  merely  imposes  a.lditional  duties. 
In  Bonar  v.  McDoncUd,  3  H.  L.  Cas.  226,  the  original  contract  of  employment 
was  canceled,  and  an  entirely  new  one  made,  to  which  the  sureties  were  not 
parties.  So,  in  Nm-t/itoestern  Wy  Co.  v.  Whinray,  10  Elx.  77,  and  Pybua  v.  OibhBf, 
6  EL  &  B.  902,  and  Miller  v.  Stewart,  9  Wheat.  680.  Oswald  v.  Mayor,  3  £1. 
&  B.  652,  is  not  in  point,  for  in  that  case  the  liability  was  held  to  exist,  not- 
withstanding a  change  iu  the  tenure  of  the  office,  on  the  ground  that  the  bond 
so  expressly  provided.  In  the  following  cases  sureties  were  held  liable  m 
cases  like  the  one  under  discussion,  and  the  position  I  have  taken  is  sustunedr 
CouUer  v«  Morgan,  12  B.  Mon.  278;  Mamey  v.  State,  13  Mo.  7;  BartleU  v. 
Oovemor,  2  Bibb,  586;  Wallxr  v.  Chapman,  22  Ala.  46;  OraJtam  v.  Washing' 
ton  Co.,  9  Dana,  184;  Oovemor  v.  Bidgway,  12  IlL  14;  Camphor  ▼.  People,  12 
Id.  290. 

Effect  of  LisoisLATmB  Alteration  of  Duties  of  Ofucbb  to  Dis- 
charge Sureties  ufon  his  Bond. — The  general  principle  to  be  deduce<l 
from  the  cases  is,  that  a  legislative  alteration  of  the  duties  of  an  officer  do 
not  discharge  his  sureties  so  long  as  the  duties  remain  appropriate  to  the 
office.  An  official  bond  is  a  contract  with  the  people  for  the  faithful 
discharge  of  the  official  duties  of  the  officer.  The  general  form  of  the  obliga> 
tion  is,  that  the  surety  will  be  responsible  for  any  failure  of  the  officer  to 
faithfully  discharge  the  official  duties  of  his  office.  It  has  been  contended 
by  the  counsel  in  a  number  of  cases  that  the  rule  applied  to  bonds  between, 
private  parties,  whereby  any  alteration  in  the  obligation  or  contract,  without 
consent  of  the  surety,  operates  to  discharge  him  from  further  liability,  should 
be  as  well  applicable  to  official  bonds.  The  distinction  which  should  be  made 
ia  well  stated  in  a  late  New  York  case,  Superviaors  v.  Clark,  92  N.  Y.  391.  It 
is  said  in  this  case  that  private  parties  do  not  contract  with  reference  to  any 
change  in  the  obligation,  and  that  the  understanding  between  them  always 
is  that  any  such  change  without  conseut  of  the  surety  will  operate  to  dis- 
charge Iiiin.  On  the  other  hand,  the  parties  to  official  bonds,  in  contracting 
for  the  faithful  performance  of  an  officer's  duties,  do  so  with  reference  to  the 
acknowledged  power  of  the  legislature  to  vary  and  change  the  power  and 
duties  of  the  officer.  The  question  the  determination  of  which  is  the  main 
X)urpose  of  this  note  is,  what  changes  in  the  duties  of  an  officer,  by  the  legis- 
lature, will,  and  what  will  not,  operate  to  discharge  his  sureties.  In  the  caa^ 
just  cited.  Supervisors  v.  Clark,  the  rule  given  is,  that  unless  the  general  nature 
or  functions  of  the  office  be  altered,  or  the  territorial  jurisdiction  of  the  officer 
be  enlarged  or  entirely  changed,  the  surety  will  not  be  discharged,  and  that 
in  any  event  the  surety  will  remain  bound  for  the  due  performance  of  th* 
original  duties  of  the  office  under  the  law  in  force  when  the  bond  waa  given^ 
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While  legislation  changing  the  nature  of  the  office  will  discharge  th» 
surety  to  the  extent  of  the  change,  that  which  merely  increases  the  quantum 
of  responsibilities  or  duties  will  not  have  such  an  effect.  In  Wfdte  v.  Fox,  22 
Me.  341,  the  statute  changed  the  duties  of  court  clerks.  Iheir  duties  as 
changed,  however,  were  still  all  properly  duties  of  court  clerks.  It  was  heU 
that  the  sureties  were  not  affected  by  the  change.  Where,  after  the  execu- 
tion of  his  bond,  a  postmaster's  duties  were  extended  by  statute  so  that  mucli. 
larger  sums  would  come  to  his  hands  than  under  the  former  enactment,  the 
court  held  that  the  officer's  sureties  were  not  discharged,  saying  that  the  for- 
mer duties  of  the  postmaster  included  the  receipt  of  money  for  postages,  and 
that  the  new  enactment  merely  increased  the  amount  of  money  to  be  so  re- 
ceived. The  court  added  that  had  the  act  made  him  the  receiver  of  other  moneys 
than  for  postages,  and  which  it  was  not  his  duty  under  the  old  enactment  to- 
receive,  his  sureties  would  have  been  discharged  as  to  such  moneys:  Postmas- 
ler-General  v.  Munger,  2  Paine,  199.  In  Dawson  v.  StcUe^  38  Ohio  St.  1,  it  wa» 
held  that  an'  enactment  which  abolished  the  office  of  city  treasurer,  and  made 
it  the  duty  of  the  county  treasurer  to  receive  the  funds  which  were  formerly 
taken  charge  of  by  the  city  treasurer,  did  not  affect  the  liability  of  the  sure- 
ties upon  the  bond  of  the  county  treasurer.  The  duty  of  the  latter  W48  the 
safe-keeping  of  money,  and  the  new  enactment  operated  merely  to  place  ad- 
ditional money  in  his  care.  In  Denio  v.  Stat/e,  60  Miss.  949,  it  appeared  that, 
the  legislature  had  required  the  clerk  of  a  court  to  collect  license  and  docket- 
fees,  and  that  his  duties  prior  to  that  time  had  not  included  the  collection  of 
moneys.  The  court  held  that  the  new  duties  being  of  a  kind  which  were  not 
incident  to  the  office,  the  sureties  were  discharged  from  any  liability  in  regard 
to  Kuch  moneys,  or  the  discharge  of  the  duties  incident  to  the  collection 
thereof. 

Again,  in  the  case  of  UmUd  SiaUi  v.  Cheeseman,  3  Saw.  424,  the  suretiea- 
of  a  United  States  treasurer  were  sued  for  his  delinquency  as  an  internal, 
revenue  stamp  agent.  The  condition  of  the  bond  was  for  the  faithful  per- 
formance of  the  duties  of  treasurer.  It  was  held  that  the  duties  of  a  stamps 
agent  were  not  included  in  those  of  treasurer,  and  that  the  act  which  imposed 
snch  duties  upon  the  treasurer  would  not  render  the  sureties  liable  upon 
such  a  bond  for  default  therein. 

The  sureties  upon  an  official  bond,  it  is  held,  will  be  discharged  by  legis- 
lation subsequent  to  the  execution  of  the  bond,  which  enlarges  or  entirely 
changes  the  territorial  jurisdiction  of  the  officer.  In  a  case  iu  the  United 
States  supreme  court,  it  appeared  that  the  officer  had  given  a  bond  as  tax 
collector  for  eight  townships.  By  legislation,  another  township  was  added 
to  his  <Ustrtct.  The  court  held  that  the  sureties  would  be  discharged;  but. 
went  further  than  some  cases,  in  saying  that  the  contract  was  entirely  e> 
tinguisihed,  and  that  the  sureties  would  not  be  bound  even  for  the  p  erf  an:  • 
ance  of  the  original  duty:  Miller  v.  Stewarty  9  Wheat.  G80.  For  cases  holding, 
that  an  addition  to  the  duties' of  an  office,  though  of  a  different  kind,  will  not 
discharge  the  sureties  from  liability  for  the  performance  of  the  original  duty,, 
see  Supervisors  v.  Clark,  92  N.  Y.  391;  Oaussen  v.  UnUed  States,  97  U.  S.  584;, 
United  States  v.  Kirkpairick,  9  Wheat.  720. 

Liability  of  sureties  upon  the  bond  of  a  public  officer  cannot  be  extended- 
by  legislation  extending  the  term  of  the  officer:  Brown  v.  Laitimore,  17  Cal. 
93;  People  v.  AikenJiead,  5  Id.  196.  If  an  officer's  duties  are  to  continue- 
until  his  successor  is  elected  and  qualified,  the  liability  of  his  sureties,  of 
coarse,  continues  during  that  period:  Id..  Legislation  extending  the  tim» 
lor  accounting  by  a  tax  collector  has  been  held  not  to  materially  change  thfr 
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duties  of  the  collector  so  as  to  release  the  sureties:  State  v.  Cctrlttmt  I  Gill, 
249;  StaU  v.  Swmnty,  60  Miss.  39;  Prahit  v.  Worth,  78  N.  C.  169;  Common- 
wealth  ▼.  Holma,  25  Gratt.  771;  Comnumwealih  v.  SmOh,  25  Id.  780.  And 
likewise  as  to  a  county  treasurer:  KknoUe  v.  State,  7  Blackf.  586.  But  the 
•contrary  has  been  held:  Smith  v,  Peoria,  59  HL  412. 


Wood  v.  Fleet. 

[86  Nkw  York,  499.] 

Parol  PARTmoN  or  Rkaltt  bt  Co-tenakts,  it  FoiiLOWKD  bt  BxcLusm 
Possession  and  acts  of  ownership  by  each  of  them  respectively,  will  bind 
them  and  their  heirs. 

Suit  for  partition.     The  opinion  states  the  facts. 
J. «/.  Townsend^  for  the  appellants. 
H,  J.  Scuddevy  for  the  respondents. 

By  Court,  Davies,  C.  J.  This  action  is  instituted  to  effect 
s.  division  or  partition  of  the  real  estate  whereof  Daniel  Fleet 
died  seised.  He  died  intestate  on  the  20th  of  January,  1868, 
in  possession  of  the  premises  whereof  partition  is  sought,  leav- 
ing the  defendant  Rebecca  Fleet,  his  widow,  the  appellants, 
the  sons  of  his  brother  James  Fleet,  deceased,  and  the  re- 
:spondent,  his  sister,  him  surviving,  and  his  only  heirs  at  law. 
He  left  no  issue. 

The  referee  before  whom  this  action  was  tried  found  as  factsc 
That  Arnold  Fleet  of  Oyster  Bay  was  seised  in  fee  of  the  lands, 
a  portion  of  which  were  sought  to  be  partitioned,  and  had  been 
so  seised  for  about  fifty  years  before  his  death.  The  whole 
farm  contains  about  205  acres.  He  died  August  9,  1839,  in- 
testate, leaving  a  widow  and  two  sons,  Daniel  Fleet  and  James 
Fleet,  and  a  daughter  of  Deborah,  then  the  wife  of  John  Wood, 
this  respondent,  his  only  heirs  at  law.  On  the  7th  of  Septem- 
ler,  1839,  Deborah  Wood  and  her  husband  duly  conveyed  her 
share  of  said  lands  to  her  brothers  Daniel  and  James.  Be- 
fore October,  1846,  it  was  verbally  agreed  between  Daniel  and 
JanicH  that  the  farm  should  be  divided  between  them,  and 
the  boundary  line  between  them  was  agreed  upon.  It  was  a 
visible  monument,  viz.,  a  fence;  and  it  was  agreed  that  Daniel 
should  have  as  his  own  in  severalty  in  fee  all  that  part  of  the 
farm  north  or  west  of  that  line,  and  James  should  have  as  his 
own  in  fee  in  severalty  all  the  part  south  or  east  of  that  line; 
hut  that  no  written  instrument  was  executed  by  either  party 
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convejring  his  share  until  shortly  before  Daniel's  marriage. 
That  in  pursuance  of  this  agreement,  and  to  perform  it  on  his 
part,  Daniel,  before  his  marriage,  and  before  the  month  of 
October,  1846,  at  the  request  of  James,  conveyed  by  deed  to 
James  in  fee  all  hi^,  Daniel's,  undivided  half-interest  in  the 
part  of  the  farm  which  they  had  agreed  should  belong  tc 
James  in  fee  in  severalty.  That  the  part  which  it  was  agreed 
James  should  have  contained  the  homestead  occupied  by  their 
father,  and  which  James  and  Daniel  had  continued  to  occupy 
until  the  28th  of  October,  1846,  when  Daniel,  upon  his  mar- 
riage, left  the  homestead,  and  resided  at  the  house  of  his  wife's 
brother,  and  occupied  the  part  of  the  farm  agreed  to  be  held 
in  severalty  by  him,  cultivated  and  improved  it,  he  alone  con- 
trolling and  managing  it.  That  Daniel,  on  the  faith  of  this 
agreement,  erected  a  new  dwelling-house,  and  made  other  im- 
provements and  repairs  on  that  part  of  the  farm  thus  assigned 
to  him,  at  a  cost  of  about  four  thousand  dollars,  the  whole  of 
which  was  borne  by  him  alone.  That  these  improvements 
were  completed  in  November,  1848,  when  he  and  his  wife 
moved  into  said  new  house,  and  continued  to  occupy  it  until 
his  death.  That  Daniel  alone  exercised  exclusive  ownership 
over  the  land  from  the  time  of  the  final  agreement  for  the 
division  until  his  death,  that  his  brother  James,  or  the  sons 
of  James  after  the  latter's  death,  neither  claimed  nor  exer* 
eised  any  ownership  over  that  part.  That  Daniel  alone  re- 
ceived all  the  products  of  the  farm,  claiming  them  as  his  own, 
no  one  disputing  his  claim,  and  that  he  applied  them  to  his 
own  use.  James,  in  like  manner,  and  his  heirs  after  his  de« 
cease,  exclusively  occupied  the  part  assigned  by  the  agree- 
ment to  James,  treating  it  in  like  manner  as  belonging  exclu- 
sively to  James  and  his  heirs.  The  land  was  separately 
assessed  to  Daniel  and  to  James,  and  to  his  heirs.  In  Feb- 
ruary, 1847,  Daniel  brought  a  quitclaim  deed  for  the  part 
assigned  to  him,  to  James,  and  requested  him  and  his  wife  to 
execute  it.  James's  wife  was  then  unwell,  and  on  that  account 
the  execution  of  the  deed  was  postx)oned  until  she  should  be 
better,  it  being  then  promised  by  James  and  his  wife  that  it 
should  then  be  executed. 

The  referee  found,  as  a  matter  of  law,  that  the  agreement 
for  a  partition  followed  out  by  a  deed  executed  to  James  for 
his  part  by  Daniel;  by  a  demand  by  Daniel  of  a  deed  for  his 
part  from  James;  and  by  the  exclusive  occupation  by  each  of 
his  own  part,  each  claiming  as  his  alone  tbe  part  agreed  to  be 
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his,  and  the  other  not  disputing  that  claim,  and  each  taking 
as  his  own  alone  the  products  of  his  own  part,  except  where 
by  his  permission  he  allowed  others  to  enjoy  it,  and  on  the 
faith  of  the  agreement  Daniel  making  valuable  improvements,, 
gave  Daniel  a  legal  title  in  severalty  in  fee  to  the  whole  of  that 
part  of  the  farm  which,  by  the  agreement,  was  to  be  his  alone. 

He  also  found,  as  matter  of  law,  that  the  same  acts  would 
give  an  equitable  title  to  a  like  extent  if  they  did  not  give  a 
legal  title.  And  he  also  found,  as  a  matter  of  law,  that  the 
subsequent  declination  of  a  deed  by  Daniel,  and  his  subsequent 
declarations  in  his  report  mentioned,  did  not  affect  or  impair 
in  any  way  his  title,  or  that  of  his  heirs,  to  hold  the  same 
lands  in  severalty  in  fee. 

The  referee  gave  judgment,  declaring  the  rights  of  the  parties 
accordingly,  and  judgment  thereon  was  affirmed  at  the  genera) 
term. 

The  only  question  presented  for  adjudication  upon  this  appeal 
is,  whether  the  partition  by  parol,  made  by  Daniel  and  James 
Fleet,  of  the  farm  inherited  by  them  from  their  father,  Arnold 
Fleet,  followed  as  it  was  by  the  acts  and  declarations  men- 
tioned, and  their  heirs,  was  valid  and  binding. 

Whatever  may  be  the  state  of  the  law  in  England  or  in  other 
states  of  this  Union,  it  would  seem  that  in  this  state  it  should 
not  now  be  questioned,  that  a  parol  partition  of  real  estate, 
followed  by  possession  in  accordance  therewith,  and  the  exer- 
cise of  acts  of  exclusive  ownership,  is  legal  and  binding,  and 
should  not  be  disturbed,  but  enforced  and  adhered  to.  An 
unbroken  current  of  decision  in  this  state  affirms  this  proposi- 
tion. 

As  early  as  1804,  in  Jackson  v.  Bradt,  2  Gaines,  174,  the 
supreme  court  of  this  state  had  occasion  to  refer  to  a  partition 
not  made  in  accordance  with  the  act  of  January  8, 1762.  The 
sixth  section  of  that  act  declares  that  every  former  division  of 
lands  of  which  there  was  a  map  or  note  in  writing,  under  the 
hands  of  the  proprietors  thereof,  should  be  a  valid  partition, 
provided  such  map  or  note  be  proved  before  a  judge  of  the 
supreme  court,  and  a  true  copy  of  such  map  be  filed  and  such 
note  recorded.  It  is  thus  seen  that  it  was  essential  to  give 
validity  to  the  partition,  that  the  map  or  note  thereof  should 
be  acknowledged,  and  a  true  copy  of  the  map  and  the  note  re- 
corded. In  that  case  neither  of  these  things  had  been  done, 
and  a  map  showing  the  partition  and  a  warrant  to  stand  by  it 
was  offered  in  evidence  and  objected  to,  on  the  ground  that  a 
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copy  of  tbe  map  had  not  been  filed  and  the  note  recorded. 
Judge  Kent  said:  "If  the  condition  on  which  all  such  previous 
partitions  were  declared  valid  was  not  performed,  the  trans- 
action is  left  as  it  was  before,  and  is  to  be  considered  inde- 
pendent of  the  act.  The  division  and  the  deed  between  the 
proprietors,  by  which  they  covenanted  to  abide  by  it,  and  the 
separate  possession  taken  in  pursuance  of  that  division,  were 
sufficient  to  sever  the  tenancy  in  common,  which  consisted  in 
nothing  but  a  unity  in  possession.  The  parties  became  con- 
cluded and  bound  by  that  act,  and  the  map  and  deed  being 
proved  before  a  competent  officer,  and  possession  having  gone, 
accordingly  they  were  admissible  as  legal  evidence  in  the 
case." 

In  Jackson  v.  Harde,  4  Johns.  202  [4  Am.  Dec.  262],  decided 
in  1809,  the  precise  point  now  under  consideration  was  sharply 
presented,  and  decided.  The  head-note  in:  "  A  parol  partition 
of  land,  carried  into  effect  by  possession  taken  by  each  party 
of  his  respective  share,  according  to  the  partition,  will  be  valid 
and  binding  on  the  parties."  In  that  case,  three  owners  of 
land,  purchased  by  them  of  two  other  persons,  agreed  upon  a 
division  of  the  land,  and  the  plan  was  chalked  out  upon  a 
bam.  A  survey  was  afterwards  made  agreeable  thereto;  the 
parties  afterwards  possessed  and  built  in  severalty,*  according 
to  that  division.  A  previous  partition  by  parol  had  been  made, 
whereby  the  premises  purchased  by  these  three  had  been  as- 
signed to  their  vendees,  Kent,  C.  J.,  said,  in  the  opinion  of  the 
court:  "  The  validity  of  the  two  partitions  is  not  to  be  ques- 
tioned. It  did  not  require  releases  to  make  the  division  valid* 
A  parol  division,  carried  into  effect  by  possession  taken  ac- 
cording to  it,  will  be  sufficient  to  sever  the  possession,  as  be- 
tween tenants  in  common  whose  titles  are  distinct,  and  when 
the  only  object  of  the  division  is  to  ascertain  the  separate  pos- 
session of  each."  This  was  so  admitted  by  the  court  in  Jack" 
son  V.  Bradt,  supra. 

In  Jackson  v.  Vosburgh,  9  Johns.  270  [6  Am.  Dec.  276],  de- 
cided in  1812,  the  court  says:  **  There  is  no  doubt  but  that 
when  the  title  is  admitted  to  have  been  in  common,  a  parol 
partition,  followed  up  by  possession,  will  be  valid  and  sufficient 
to  hold  the  possession."  In  Jackson  v.  Qhrisimanf  4  Wend. 
277,  decided  in  1830,  a  parol  partition  had  been  made  of  a  lot 
of  land  among  six  devisees,  the  same  being  divided  into  six 
equal  parts,  and  the  court,  in  the  opinion,  says:  '*  The  question 
arises,  whether  the  surviving  brothers,  who  were  parties  to  this 
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partition,  can  now  deny  that  Johannes  had  an  absolute  estate 
in  fee  in  his  portion,  and  claim  their  respective  shares  of  the 
same,  as  his  survivors,  under  the  will.  The  partition  was  of 
such  interest  or  estate  only  as  the  brothers  took  under  the  will 
of  their  father.  If  the  will  gave  them  an  absolute  estate  in 
fee,  then  the  effect  of  the  partition  was  to  sever  the  tenancy  in 
common  in  the  portion  allowed  to  each,  and  to  give  to  each  an 
exclusive  estate  in  fee  in  that  portion." 

In  Jackson  v.  Livingston,  7  Wend.  137,  it  was  held  that  when 
a  deed  granted  six  hundred  acres  of  land  to  be  surveyed  or 
taken  off  a  large  tract,  and  by  the  terms  of  an  instrument  re- 
ferred to  in  the  deed  the  tracts  were  to  be  divided  into  lots  of 
one  hundred  acres  each,  and  an  election  of  lots  was  to  be  given 
by  the  grantees,  which  they  subsequently  made;  that  though 
by  the  deed  the  grantees  became  tenants  in  common  with  the 
owner  of  the  tract,  the  election,  followed  up  by  possession, 
operated  as  a  parol  partition.  This  case  was  affirmed  by  the 
court  of  errors,  and  reported  under  the  title  of  Corbin  v.  Jack- 
son^ 14  Wend.  619  [28  Am.  Dec.  550].  It  was  there  distinctly 
held  that  a  parol  partition  between  the  grantees,  followed  up 
by  actual  possession,  was  valid  and  binding.  The  chancellor 
regarded  the  law  so  well  settled  that  he  <lid  not  deem  it  neces- 
sary to  cito  authority,  but  simply  said,  at  the  conclusion  of  his 
opinion,  which  was  that  of  the  court:  "  The  parol  partition  be- 
tween Lee  (Madame  D'Autremont)  and  Le  Fevre  was  also 
valid."  The  same  doctrine  was  reaffirmed  in  Ryerss  v. 
Wheeler,  26  Wend.  434  [37  Am.  Dec.  243];  and  in  this  court, 
in  Baker  v.  Lorillardj  4  N.  Y.  257.  So,  also,  in  Mount  v.  Mor- 
ton, 20  Barb.  123. 

It  is  a  misapprehension  to  suppose  that  these  cases  turned 
upon  the  length  of  time  possession  had  been  taken  under  the 
parol  partition.  No  stress  is  laid  upon  that  circumstance,  in 
any  of  the  opinions  in  the  courts  of  this  state,  and  that  cir- 
cumstance is  only  mentioned  in  one,  that  of  Ryerss  v.  Wheeler, 
supra,  by  Nelson,  C.  J.  He  there  regards  the  principle  as 
undeniable  that  a  partition  by  parol  is  valid,  for  he  says:  "It 
has  been  repeatedly  decided  in  this  court  that  a  parol  parti- 
tion, carried  into  effect  by  possession  and  occupation  in  con- 
formity thereto,  will  be  binding  between  tenants  in  common, 
where  titles  are  distinct,  and  the  only  object  of  the  division  is 
to  ascertain  the  separate  possessions."  He  then  cites  the  au- 
thorities already  referred  to,  and  adds:  "  Here  has  been  an 
icknowledged   division,  and  occupation  accordingly  by  the 
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parties  for  some  thirty  years."  I  do  not  understand  that  tbo 
learned  judge  deems  this  occupation  for  this  length  of  limo, 
or  for  any  particular  period  of  time,  an  essential  clement  to 
the  validity  of  a  parol  partition.  It  is  mentioned,  evidently, 
casually,  as  an  incident,  a  circumstance  appearing  in  that 
particular  case. 

It  is  not  to  be  denied  that  the  cases  in  Massachusetts,  Penn- 
sylvania, and  Maine  hold  that  no  parol  partition  can  be  ef- 
fectual, unless  accompanied  by  deeds  from  one  co-tenant  to 
the  other,  inasmuch  as,  in  the  opinion  of  the  courts  of  these 
states,  the  statute  of  frauds  applies  to  such  cases:  Porter  v. 
Hill,  0  Mass.  34  [6  Am.  Dec.  622];  Porter  v.  Perkins,  5  Id. 
232  [4  Am.  Dec.  62];  Snively  v.  Luce,  1  Watts,  69;  Graiz  v. 
Graiz,  4  Rawle,  411;  Gardiner  Mfg.  Co.  v.  Heald,  5  Me.  384 
[17  Am.  Dec.  248];  1  Washburn  on  Real  Property,  450.  The 
learned  author  on  real  property  referred  to,  after  stating  the 
principle  of  these  cases,  says:  '*  But  although  a  parol  parti- 
tion between  tenants  in  common  may  not,  for  the  reasons 
stated,  affect  the  legal  title  of  the  several  owners;  where  it  is 
followed  by  possession,  in  conformity  with  such  partition,  it 
will  so  far  bind  the  possession  as  to  give  to  each  co-tenant  the 
rights  and  incidents  of  an  exclusive  possession  of  his  particu- 
lar part."  He  refers  to  the  cases  in  this  state,  already  ad- 
verted to,  and  also  to  Piatt  v.  Ilubbell,  5  Ohio,  243;  Keay  v. 
Ooodwin,  16  Mass.  1;  Slice  v.  Derrick,  2  Rich.  627. 

In  Piatt  V.  Hubbell,  supra,  it  appeared  that  in  1814  pro- 
ceedings for  partition  had  been  instituted  and  commissioners 
appointed,  who  made  partition  and  their  report,  but  no  judg- 
ment was  entered  thereon,  nor  any  further  proceedings  had; 
yet  possession  was  taken  in  severalty  in  conformity  with  th^ 
partition  reported  and  improvements  made;  and  although 
some  of  the  parties  were  infants,  the  division  appearing  to  be 
a  fair  one  after  the  lapse  of  several  years,  it  was  held  that 
equity  would  not  disturb  it.  The  court  say:  **It  is  evident 
the  partition  was.  in  fact,  made  in  1814,  between  the  parties, 
which  at  the  time  was  equal,  and  that  the  adult  parties  took 
possession  of  their  respective  shares,  and  since  then  (1^51), 
held  them  in  severalty,  built  upon  and  improved  them  on  the 
'  faith  of  its  validity.  This  court  in  chancery  would  not  dis- 
turb a  parol  partition  originally  fair,  in  whioh  there  had  been 
so  long  acquiescence  and  such  acts  of  confirmation."  The 
acquiescence  had  then  been  about  seventeen  years.  See  also 
Slice  V.  Derrick,  2  Rich.  627,  where  it  was  held,  in  the  case  of 
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a  parol  partition,  that  if  actual  possession  had  followed  the 
partition  it  would  have  bound  the  parties.  And  in  Snively  v. 
LucCy  I  Watts,  69,  it  does  not  appear  that  separate  possession 
was  taken  in  pursuance  of  the  parol  partition,  and  the  court 
there  held  an  unexecuted  parol  partition  void. 

If  we  recur  to  the  principles  of  the  common  law,  we  shall 
find  that  they  are  in  harmony  with  the  rules  and  doctrine  of 
our  courts.  At  common  law,  estates  were  divided  into  joint 
tenancy,  coparcenary,  and  tenancy  in  common.  An  estate  in 
coparcenary  always  arises  by  descent,  and  where  the  descent 
is  cast  upon  females  only;  a  tenancy  in  common  may  also  be 
created  by  descent  as  well  as  by  deed  or  will.  In  coparce- 
nary the  seisin  of  one  coparcener  is  generally  the  seisin  of  the 
others,  and  the  possession  of  one  is  the  possession  of  all.  Co- 
parceners may  sever  their  possession,  and  dissolve  the  estate 
in  coparcenary  by  consent,  or  by  writ  of  partition  at  common 
law,  and  at  common  law  partition  was  confined  to  them:  Coh* 
man  v.  Coleman,  19  Pa.  St.  100  [57  Am.  Dec.  641].  The  law 
of  partition  in  respect  to  parceners  is  fully  given  by  Lord 
Coke,  and  he  calls  it  "cunning  learning":  Co.  Lit.,  tit.  Parce- 
ners, 163,  175.  By  the  law  of  this  state,  persons  who  take  by 
descent  under  the  statute  take  as  tenants  in  common,  and 
therefore  Daniel  and  James  Fleet  held  the  farm  in  questiota 
as  tenants  in  common.  At  the  common  law,  if  they  had  been 
females  they  would  have  taken  it  as  coparceners.  But  as 
estates  now  descend  in  this  state  to  all  the  children  equally, 
there  is  no  substantial  difference  left  between  coparceners  and 
tenants  in  common.  The  title  inherited  by  more  persons 
than  one  is  in  some  of  the  states  expressly  declared  to  lie 
tenancy  in  common,  as  in  New  York  and  New  Jersey;  and 
when  it  is  not  so  declared,  the  effect  is  the  same,  and  the 
technical  distinction  between  coparcenary  and  estates  in  com- 
mon may  be  considered  as  essentially  extinguished  in  the 
United  States:  4  Kent's  Cora.  367.  By  the  common  law, 
tenancy  in  common  was  created  by  deed  or  will;  but  in  this 
country,  it  may  be  created  by  descent  as  well  as  by  deed  or 
will;  and  whether  the  estate  be  created  by  the  act  of  the 
party  or  by  descent,  in  either  case  tenants  in  common  are 
deemed  to  have  several  and  distinct  freeholds.  Each  tenant 
is  considered  to  be  solely  or  severally  seised  of  his  share:  Id, 
367. 

Tenants  in  common  at  the  common  law  might  deliver  seisin 
to  each  other;  but  they  could  not  convey  to  each  other  by 
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release,  because  they  were  not  jointly  seised:  Bro.,  tit.  FeoflF- 
luent,  pi.  45;  Butler's  note  80  to  Co.  Lit.  193  a.  And  Little- 
ton saith  (sec.  250,  p.  1G9  a,  and  note),  that  "partition  by 
4igreement  between  parceners  may'  be  made  by  law  between 
them  as  well  by  parol  without  deed  as  by  deed":  Note.  "A 
partition  between  joint  tenants  without  writ  remains  at  the 
•common  law,  which  could  not  be  done  by  parol,  and  so  it  is 
for  the  same  reason  by  tenants  in  common.  But  if  two  ten- 
■ants  in  common  be,  and  they  make  partition  by  parol,  and 
'execute  the  same  in  severalty  by  livery,  this  is  good  and  suflS- 
<5ient  in  law."  And  it  is  added  in  a  note:  "  Between  joint 
tenants  there  is  a  twofold  privity,  viz.,  in  estate  and  in  posses- 
sion; between  tenants  in  common  there  is  privity  only  in 
possession."  It  is  thus  seen  that  at  common  law  tenants  in 
common  might  by  parol  make  partition  if  the  same  was  exe- 
cuted by  livery,  for  the  reason  that  the  only  privity  between 
them  was  that  of  possession.  If  that  was  severed  in  a  lawful 
manner,  they  each  held  their  estates  in  severalty  absolutely. 
We  see,  therefore,  that  at  common  law  it  was  not  necessary  Lo 
render  a  partition  between  tenants  in  common  effectual  that 
it  should  be  made  by  feoffment.  The  actual  delivery  of  the 
{)08se8sion  of  land  was  termed  "  livery  of  seisin."  The  actual 
livery  was  performed  by  entry  of  the  feoffor  upon  the  land 
with  the  charter  or  deed  of  feoffment,  and  delivering  a  clo<l, 
turf,  or  twig,  or  the  latch  of  the  door,  in  the  name  of  seisin  of 
aU  the  lands  contained  in  the  deed.  The  charter  itself  w£i8 
not  requisite;  the  fee  was  capable  of  being  conveyed  by  mei'e 
livery  in  the  presence  of  the  vicinage:  Co.  Lit.  48  a;  2  BLi. 
Com.  315,  316;  Lit.,  sees.  419,  421;  Co.  Lit.  48  b. 

Tenants  in  common  having  only  privity  of  possession,  they 
could,  at  common  law,  make  partition  by  parol,  if  they  exe- 
cuted the  same  in  severalty  by  livery;  in  other  words,  if  they 
make  actual  delivery  in  severalty  of  the  possession  of  the  land. 
This  is  the  equivalent  of  livery  of  seisin.  That  was  done  in 
the  case  at  bar,  and  it  is  not  perceived  why,  at  common  law, 
the  partition  in  the  present  instance  would  not  have  been 
good  and  sufficient  in  the  law.  But  it  is  conceded  that  a 
partition  by  parol  between  coparceners  is  valid  and  binding; 
and,  as  in  this  country,  when  the  estate  comes  to  two  or  more 
by  descent,  no  substantial  difference  is  left  between  copar- 
ceners and  tenants  in  common,  it  follows  that  what  would 
l)e  lawful  for  coparceners  to  do,  tenants  in  common  may  do; 
<€»sante  rationey  cessat  ipsa  lex.     As  tenants  in  common  haTe 
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only  privity  of  possession,  and  can  Fever  that  by  parol,  it 
logically  follows  that  when  such  severanco  is  made  by  paroU 
and  the  same  is  executed  by  the  delivery  of  the  possession^ 
each  tenant  in  common  will  thereafter  hold  his  part  assigned 
in  severalty  in  fee.  Such,  at  any  rate,  has  been  the  law  iiv 
this  state  for  the  last  fifty  years,  and  we  see  no  roason  for 
overturning  it. 

But  if  this  was  not  so,  under  the  circumstances  appearing 
in  this  case,  a  court  of  equity  would  not  permit  this  partitiorv 
to  be  disturbed,  for  two  sufficient  reasons:  1.  It  has  been  in 
part  executed;  2.  Acquiescence  on  the  part  of  both  parties  for 
now  over  twenty  years.  AUnatt  on  Partition,  vol.  5,  Law  Lib.,, 
p.  20,  says:  ''It  seems,  also,  that  a  parol  agreement  for  parti- 
tion by  joint  tenants  in  fee,  if  in  part  executed,  and  long  ac- 
quiesced in,  will  be  enforced  in  equity":  Thomas  v.  OyleSj  2 
Vem.  233.  Equity  decreed  that  a  partition  by  parol,  even  by 
tenant  in  tail,  shall  bind  the  issue,  on  the  ground  of  their 
being  in  possession  of  the  lands  which  came  in  recompense. 

In  Ireland  v.  Ritilcy  1  Atk.  541,  Mary  and  Susan  Jackson 
were  tenants  in  common,  and  intermarried,  and  their  hus- 
bands, by  mutual  agreement,  made  partition  by  which  each 
of  them  agreed  to  take  one  part  thereof,  which  they  did,  and 
entered  into  possession;  and  Susan  then  held  the  share  of  the 
premises  so  divided  by  virtue  of  such  partition,  and  Mary  en- 
joyed her  part  until  her  death.  The  bill  was  brought,  among: 
other  things,  to  confirm  the  division,  and  that  the  defendant, 
Susan,  be  restrained  from  proceeding  at  law  against  the  plain- 
tiff to  compel  a  new  partition.  Lord  Chancellor  Hardwicke- 
said:  "I  do  admit  a  parol  agreement  of  long  standing,  ao» 
knowledged  by  all  the  parties  to  have  been  an  actual  agree- 
ment, and  accordingly  put  in  execution,  will  be  established 
by  this  court,  when  it  appears  that  the  persons  who  made 
such  agreement  had  a  right  to  contract";  but  he  says:  "A& 
tliat  agreement  was  made  by  the  two  husbands,  it  could  by 
no  means  bind  the  inheritance  of  the  wives";  and  for  thia 
reason  he  held  the  defendant,  Susan,  not  bound  by  the  agree- 
ment. 

In  Whaley  v.  Dawson^  2  Schoales  &  L.  3G7,  where  two  ten- 
ants in  common,  and  one  who  was  an  infant,  and  by  his 
guardian  joined  with  the  other  tenant  in  common  in  making 
partition  by  parol,  and  the  infant,  after  attaining  twenty-one- 
years,  granted  leases  of  the  entirety  of  his  allotment,  and 
acquiesced  for  seventeen  years,  and  afterwards  filed  a  bill  for 
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partition,  Lord  Manners  refused  to  decree  one,  on  the  ground 
that  the  plaintiff  by  his  own  acts  had  ratified  the  partition 
already  made,  and  that  the  acquiescence,  as  well  as  certain 
improvements  made  by  the  lessees  of  the  other  tenant  in  com- 
mon, on  the  faith  of  their  title  being  in  severalty,  raised  an 
equity  which  would  estop  the  court  from  interfering  to  di8turl> 
what  had  been  done,  and  that  the  plaintiff  had  no  right  ta 
more  than  a  conveyance  in  pursuance  of  the  partition  already 
made. 

We  have  in  the  case  at  bar  the  same  controlling  elements,. 
viz.:  1.  Ratification  of  the  partition  by  both  parties;  2.  Ac* 
quiescence  therein  by  both;  3.  Improvements  made  on  tho 
faith  thereof.  And  the  important  fact,  in  addition,  that  one- 
of  the  tenants  in  common  conveyed  the  part  assigned  to  the- 
other,  and  the  other  prepared  and  requested  a  conveyance  to^ 
him  of  the  part  assigned  to  him,  and  which  was  accidentally 
omitted  to  be  executed. 

To  rebut  the  inference  of  acquiescence  on  the  part  of  Daniel 
Fleet  in  this  partition,  the  appellants  gave  evidence  of  the> 
declarations  of  Daniel,  made  after  the  death  of  his  brother 
James.    I  have  examined  them  carefully,  and  so  far  from, 
showing  non-acquiescence  in  the  partition,  the  inference  to  be- 
drawn  from  them  is  clearly  in  a£Brmance  of  it.    In  the  first 
place,  there  is  an  entire  absence  of  any  repudiation  or  dissat- 
isfaction with  the  partition.    Secondly,  it  does  not  appear  that 
Daniel,  at  any  time,  set  up  any  claim  to  the  part  of  the  farm 
assigned  to  James,  or  pretended  or  alleged  that  he  had  or 
claimed  any  interest  in  it.    Thirdly,  in  all  their  conversa- 
tions, he  spoke  of  the  part  of  the  farm  occupied  and  possessed 
by  him  as  his  own  in  severalty.     Fourthly,  he  but  stated  the- 
trutFi  when  he  said  to  one  of  James's  sons:  "  I  have  given 
your  father  a  deed  for  his  part,  but  have  received  none  in  re- 
turn (for  my  part),  and  this  consequently  gives  you  (or  you, 
as  heirs  of  your  father)  a  legal  right  to  the  part  that  I  m?- 
cupy."    Joseph,  one  of  James's  sons,  then  asked  him  if  ho 
wished  it  to  be  so,  and  he  said  "  Yes,*'  and  requested  Daniel  to 
make  a  will.    Ilis  reply  was:  **  Whether  I  make  a  will  or  not, 
you  (that  is,  the  heirs  or  sons  of  James)  are  entitled  to  half 
of  this  I  occupy." 

This  evinces  clearly  what  was  in  the  mind  of  Daniel,  viz.: 
that  he  owned  the  farm  occupied  by  him;  that  having  na 
children,  if  he  should  die  intestate,  one  half  thereof  would  go 
or  descend  to  the  sons  of  his  brother  James;  and  he  doubtlesS' 
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had  in  his  mind,  what  he  could  not  fail  to  know,  that  the 
other  half  would  descend  to  his  sister,  the  plaintiff,  though  he 
did  not  express  it.  It  would  have  been  none  the  less  so  if 
the  sons  of  James  had  given  a  quitclaim  deed  to  Daniel,  as 
they  proposed,  and  which  he  declined  to  receive.  It  would 
have  been  an  idle  ceremony,  as  he  must  plainly  have  seen. 
They  were  estopped  from  setting  up  any  interest,  as  the  heirs 
of  their  father,  in  the  portion  of  the  farm  assigned  on  the  par- 
tition to  Daniel;  and  if  Daniel  died  intestate,  as  he  clearly 
proposed  to  do,  the  three  brothers,  sons  of  James,  would  take 
AS  his  heirs,  as  Daniel  himself  expressed  it,  "  to  half  of  this 
I  occupy."  A  deed  from  them  to  Daniel  would  not  have 
•changed  the  descent;  and  there  was  no  significance,  therefore, 
in  the  fact  that  Daniel,  on  several  occasions,  declined  to  re- 
ceive one  from  them.  Their  rights,  as  heirs  of  Daniel,  would 
have  been  the  same  if  they  had  executed  and  delivered  such 
deed,  on  the  hypothesis  that  after  the  death  of  their  father, 
James,  they  were  entitled  to  and  had  some  interest  or  share 
in  the  part  of  the  farm  assigned  to  Daniel  in  the  partition. 

The  case  of  Johnson  v.  WUkeSj  Willes,  248,  is  cited  by  the 
appellant's  counsel  as  establishing  the  position  that  a  parol 
partition  is  void  by  the  statute  of  frauds.  It  was  an  action  of 
<30venant  upon  an  award,  where  the  arbitrator  made  an  award, 
that  a  partition  should  be  made,  and  did  not  direct  that  the 
parties  should  execute  conveyances;  held,  for  this  defect,  that 
the  award  was  bad,  and  that  no  action  could  be  maintained 
on  the  covenant  for  not  performing  the  award.  Chief  Justii^ 
Willes  said:  "  Since  the  statute  of  29  Car.  II.,  no  conveyance 
-can  be  but  by  deed.  A  proper  conveyance  is  now  become 
necessary,  and  for  this  reason  the  award  is  incomplete  and 
not  good."  But  a  court  of  equity  never  permits  the  statute  of 
frauds  to  be  set  up  as  an  instrument  to  perpetrate  a  fraud. 
When  one  party  has  executed  his  part  of  the  agreement,  in 
the  confidence  that  the  other  party  would  do  the  same,  it  is 
obvious,  if  the  latter  should  refuse,  it  would  be  a  fraud  upon 
the  former  to  suffer  such  refusal  to  prevail.  It  is  an  estab- 
lished rule  in  equity  that  a  parol  agreement,  in  part  per- 
formed, is  not  within  the  provisions  of  the  statute  of  frauds. 
The  case  of  Ryan  v.  Dox,  34  N.  Y.  307  [90  Am.  Dec.  696],  and 
oases  there  cited,  are  conclusive  upon  this  point,  and  preclude 
Daniel  Fleet,  or  those  claiming  under  him,  from  setting  up 
the  statute  of  frauds  to  avoid  this  partition.  In  whatever 
aspect,  therefore,  it  be  regarded,  the  partition  made  betwe^m 
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James  and  Daniel  is  valid  and  binding,  and  the  judgment  of 
the  supreme  court  appealed  from  should  be  affirmed,  with 

<K)St8. 

Groveb,  J.  It  is  not  necessary  to  the  determination  of  the 
present  case  to  decide  the  question  whether  a  parol  partition 
made  by  tenants  in  common,  followed  by  an  exclusive  posses- 
sion and  claim  of  title  by  each  of  the  share  assigned  to  him, 
for  a  period  less  than  twenty  years,  will  sever  the  tenancy  in 
common,  and  give  to  each  tenant  the  entire  title  of  the  portion 
so  -assigned,  to  the  exclusion  of  the  others,  for  the  reason  that 
the  judgment  appealed  from,  determining  that  Daniel  Fleet 
was  the  sole  owner  of  the  lands  described  in  the  complaint  at 
the  time  of  his  death,  should  be  affirmed,  although  it  should 
be  held  that  such  partition,  occupancy,  and  claim  did  not  con- 
fer such  title.  The  referee  finds  that  Daniel  and  James  Fletit 
owned  a  farm  as  tenants  in  common,  embracing  the  land  in 
question;  that  they,  by  parol,  partitioned  said  lands  between 
them,  and  established  a  boundary;  that  thereafter  each  occu- 
pied the  portion  allotted  to  him  in  severalty;  that  this  occupa- 
tion continued  for  some  years;  that  Daniel  gave  to  James  a 
deed  of  the  portion  allotted  to  him,  but  did  not  receive  a  deed 
from  James  of  his  share.  The  case  leaves  no  doubt  that  it 
was  agreed  that  one  should  be  given.  The  referee  furthesr 
finds  that  after  the  partition  Daniel  expended  four  thousand 
dollars  and  upwards  in  the  erection  of  a  house  and  other  im- 
provements upon  his  share. 

Tliat  these  facts  gave  Daniel  the  right  to  enforce  the  agreo- 
ment  for  partition  made  by  James  is  a  proposition  too  clefir 
for  argument.  It  only  remains  to  inquire  whether,  havirg 
acquired  this  right,  he  did  anything  to  deprive  himself  of  it. 
It  appears  that  at  one  time  he  called  upon  James  and  his  wife 
for  a  deed;  that  his  right  thereto  was  recognized  by  them,  but 
the  execution  was  deferred  on  account  of  the  illness  of  the 
wife.  Some  time  after,  James  and  wife  proposed  to  Daniel  to 
give  the  deed,  to  which  he  replied  that  he  had  changed  his 
mind,  and  did  not  want  it.  This  declaration,  unaccompained 
by  any  agreement  or  consideration,  surely  could  not  deprive 
Daniel  of  his  property,  held  either  legally  or  equitably,  it 
further  appears  that  after  the  death  of  James,  Daniel  told  his 
heirs  that  he  had  never  received  a  deed  of  the  land,  and  that 
they  had  as  much  interest  in  it  as  he  had;  that  some  of  them 
offered  to  quitclaim  to  him,  and  he  declined  receiving  a  deed 
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While  these  facts  would  preclude' him  or  his  heirs  from  claim- 
ing title  by  adverse  possession  after  the  lapse  of  the  requisite 
time,  they  would  not  cancel  or  divest  him  of  his  title  to  the 
property. 

The  counsel  for  the  appellant  insists  that  the  referee  erred 
in  finding  the  fact  that  Daniel  had  given  a  deed  to  James. 
Having  taken  an  exception  to  this  finding,  the  question  is  pre- 
sented to  this  court  whether  there  was  any  evidence  authoriz- 
ing it.  It  is  an  error  of  law  to  find  a  fact  without  any  evidence 
which  upon  proper  exceptions  may  be  reviewed  and  corrected 
in  this  court;  but  whether  the  finding  is  against  the  weight  of 
evidence  cannot  be  inquired  into  here.  An  examination  of  the 
evidence  has  satisfied  my  mind  that  not  only  was  there  evi- 
dence in  support  of  the  finding,  but  that  the  referee  was  en- 
tirely correct  therein.  The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Judgment  affirmed. 

PAItOL  PABTinoy  BT  Go-TSNANTS,   FOLLOWBD   BT  EXGLUSIVB  P68BBBI0]* 

by  each  of  them,  will  be  binding  upon  them,  and  parties  claiming  under  them: 
Oibbs  V.  S^,  22  Han,  268;  Canklmg  ▼.  Brwim,  67  Barb.  276;  &  O.,  8  Abbw 
Pr.,  N.  S.,  354,  all  citing  the  principal  caae. 
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[96  KbW  Yobk.  68L] 

PowEB  Vkstzd  is  Ezicutbix  to  Skll  Rkalt7  "as  Shb  shall  Deew 
ExPEDiBivT,  for  the  best  interests  of  the  legatees,"  etc.,  is  a  general 
power  in  trust  in  which  she  has  no  interest. 

Power  Vested  in  Executbix  to  Sell  "as  Sub  hat  Deem  Most  Exfb- 
DIENT,  and  for  the  best  interests  of  the  legatees,**  etc.,  is  not  well  exe- 
cuted by  the  conveyance  to  one  of  the  legatees  of  a  portion  of  the  real 
estate  of  the  testator,  iu  payment  of  a  debt  due  from  the  testator  to  th» 
legatee. 

Debts  uf  Decedent  are  to  be  Paid  from  his  Personal  Estate,  unless 
that  bo  exhausted,  whereupon  the  real  estate  may  be  applied  for  thai 
purpose  under  an  order  of  the  court,  obtained  upon  a  showing  of  th» 
facts. 

Action  by  heirs  of  Laban  Russell,  to  recover  certain  real 
property  alleged  to  have  been  conveyed  to  one  of  his  sons  by 
the  executrix  in  pursuance  of  a  debt  due  the  said  son  by  the 
decedent  under  a  power  in  the  decedents.  The  opinion  statei 
the  facts. 
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Jesse  C.  Smithy  for  the  appellant. 
Henry  C,  Murphy ^  for  the  respondent. 

By  Court,  Hunt,  J.  By  his  will,  executed  the  18th  of  April, 
1833,  the  testator  gave  all  his  real  and  personal  estate  to  his 
-wife,  during  her  life  or  widowhood,  with  remainder  to  his  four 
children,  and  named  his  wife  and  his  son  William  as  his  ex- 
ecutors. By  a  codicil  of  September,  1842,  the  testator  gave 
power  to  his  wife,  Mary  Russell,  to  sell  and  dispose  of  his 
"  real  estate,  or  any  part  thereof,  at  public  or  private  sale,  as 
fihe  shall  deem  most  expedient  and  for  the  best  interest  of  all 
my  said  legatees,  in  my  said  will  named."  By  the  expression 
**  legatees,"  the  testator  intended  to  designate  his  four  chil- 
dren, whom  he  had  named  in  the  body  of  the  will,  as  those  to 
whom  "he  devised  and  bequeathed"  the  residue  and  re- 
mainder of  his  estate,  real  and  personal,  after  the  death  of 
his  wife. 

In  the  execution  of  this  power  of  sale,  the  widow  had  no 
interest.  It  was  to  be  executed  as  she  should  deem  expedient, 
not  for  her  own  benefit  or  advantage,  but  for  the  "  best  inter- 
est" of  those  entitled  to  the  estate  after  death,,  viz.,  the  tes- 
tator's four  children,  described  by  him  as  his  legatees.  The 
income  only  belonged  to  her,  and  the  corpus  of  the  estate  be- 
longed to  the  children  exclusively.  It  was  a  general  power  in 
trust  in  the  widow:  1  R.  S.  732,  sees.  77,  79,  94,  106. 

Was  the  power  well  executed  by  the  conveyance  of  a  portion 
of  the  testator's  real  estate  to  one  of  his  sons,  in  satisfaction  of 
a  debt  due  to  him  from  the  testator?  The  executrix  had  no 
power  or  control  over  the  real  estate,  in  her  character  of  execu- 
trix. There  was  personal  property  enough  for  the  payment  of 
the  testator's  debts,  without  calling  upon  his  real  estate,  and 
the  real  estate  was  not  liable  to  that  purpose  until  the  personal 
had  been  exhausted.  It  was  not  liable,  at  any  time,  except 
upon  the  presentation  of  a  petition  to  the  surrogate,  alleging 
the  insufficiency  of  the  personal  estate  and  asking  the  appli- 
cation of  the  real  estate  to  that  purpose.  Of  such  an  applica- 
tion, all  parties  interested  in  the  real  estate  would  be  entitled 
to  notice,  and  they  would  have  the  right  to  litigate  the  pro- 
ceeding. No  such  proceeding  was  had  in  the  present  case; 
this  circumstance  is  important  here  in  a  double  aspect.  It 
fihows,  in  the  first  place,  that  the  transaction  is  to  be  sustained 
i>olely  upon  the  ground  of  the  execution  by  the  widow  of  a 
power  in  trust;  and  secondly,  it  relieves  the  case  from  tho 


^ 
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question  of  the  effect  of  a  conveyance  by  one  co-exer-«  or 
co-trustee  to  liis  associate.     William  H.  Russell  was  i «  o- 

executor  at  the  time  of  the  conveyance  to  hin).  in  so  f  'k^ 

had  not  then  qualified.    He  was  not  a  co-trustee,  in  m:  t, 

as  the  power  in  trust  was  given  to  Mrs.  Russell  exclu- 

The  authority  to  Mrs.  Russell  to  sell  was,  in  its  ler.  i- 

eral,  unrestricted  as  to  time,  place,  or  circumstaiuc 
quired,  however,  that  the  transaction  should  be  a  saN  ;t 

must  be  based  upon  her  conviction  that  such  sale  wa^  :  e 
best  interest  of  all  the  legatees  named  in  the  will.  y 

opinion,  she  had  no  power,  under  this  clause,  to  convey,  i  t- 
tlement  of  a  claim  against  the  testator's  estate,  or  in  payi  nt 
of  a  debt  conceded  to  be  due  from  him.  The  duty  of  llu'  pay- 
ment of  debts  belonged  to  the  executor,  and,  as  already  stated,. 
real  estate  could  not  be  applied  to  that  purpose,  except  upon 
certain  proceedings  being  taken,  which  were  not  taken  in  the 
present  case.  The  judge,  however,  finds  specifically  that  the 
conveyance  was  made  in  satisfaction  of  a  debt  due  from 
the  testator  to  William  H.  Russell,  and  was  applied  to  that 
purpose  by  mutual  consent.  By  this  is  meant,  I  suppose,  a 
mutual  arrangement  between  the  trustee  and  William  H.  Rus* 
sell,  and  not  by  an  arrangement  with  the  parties  here  liti- 
gating. I  think  this  was  not  a  good  execution  of  this  power, 
and  that,  having  knowledge  of  the  trust,  no  title  passed  to 
William  H.  Russell  by  the  deed  of  the  9th  of  March,  1853, 
fi'om  his  mother:  1  R.  S.  731,  sec.  65. 

In  the  case  of  Allen  v.  De  Witty  3  N.  Y.  276,  the  executor  of 
Simeon  De  Witt  was  empowered  to  sell,  in  this  language:  "  I 
empower  my  executors  to  sell  all  my  estate,  both  real  and 
personal,  not  specially  bequeathed  or  devised,  in  such  parcels, 
at  such  times,  and  for  such  considerations  as  they  shall  judge 
proper,  for  the  purpose  of  discharging  my  debts  and  creating 
funds  for  the  support  of  my  family,  and  on  such  sales  to  give 

the  proper  legal  conveyances After  my  debts  shall  have 

^een  paid,  the  avails  of  my  property  shall  be  equally  divided 
among  my  children."  Before  the  testator's  debts  were  paid, 
the  husband  of  one  of  the  daughters  procured  from  the  exec- 
utors a  conveyance  of  certain  lots,  and  mortgaged  them  to  the 
plaintiff  in  that  suit.  Nothing  was  paid  for  the  land,  but  the 
husband  agreed  to  protect  the  estate  against  the  mortgage,  or 
in  default  thereof,  that  the  value  of  the  land  might  be  charged 
against  his  wife's  distributive  share  in  the  estate.  On  a  bill 
filed  to  foreclose  the  mortgage,  given  by  the  husband  and  wife 
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pursuant  to  this  arrangement,  it  was  held  that  the  conveyance 
was  not  an  execution  of  the  power  contained  in  the  will,  and 
passed  no  title.  The  sale  was  sought  to  he  supported  on  the 
argument  that  it  was,  in  effect,  a  division  of  the  avails  of  the 
estate,  and  a  setting  apart  of  this  parcel  to  the  wife,  in  satis- 
faction  of  her  claim  as  one  of  the  children  of  the  testator.  It 
was  held,  however,  first,  that  a  division  was  only  authorized 
after  the  payment  of  debts,  while  this  conveyance  was  made 
before  the  debts  were  paid;  and  secondly,  that  the  power  re- 
quired an  absolute  sale,  for  a  fixed  consideration,  which 
should  form  a  fund  for  the  maintenance  of  the  family,  and 
for  ultimate  division. 

In  Briggs  v.  Davta^  20  N.  Y.  15  [75  Am.  Dec.  363],  the 
grantees  of  land  in  trust  for  the  payment  of  debts  reconveyed 
to  the  grantor,  reciting  that  the  trusts  had  been  e3cecuted.  In 
fact,  the  debts  had  not  all  been  paid.  The  debtor  then  mort- 
gaged the  land  to  one  having  no  actual  notice  of  the  trust. 
It  was  held  that  the  reconveyance,  being  in  contravention  of 
the  trusty  was  void,  and  that  the  legal  estate  remained  in  the 
trustees. 

In  Roome  v.  Phillips^  27  N.  Y.  357,  the  will  directed  the  ex- 
ecutor to  sell  and  convey  the  real  estate,  "  upon  such  terms  as 
he  may  think  proper,  and  most  beneficial  to  the  estate."  It 
was  held  that  this  did  not  authorize  a  conveyance  in  fulfill- 
ment of  a  contract  made  by  the  testator  in  his  lifetime.  The 
court  said:  ^'The  manner  a^d  terms  of  sale  had  been  fixed 
by  the  testator  before  the  will  took  effect  by  his  death.  The 
power  does  not  look  to  the  conveyance  of  the  naked  title  to 
lands  of  the  beneficial  interest  in  which  the  testator  had 
divested  himself  in  his  lifetime." 

So  stringent  is  the  rule  on  this  subject  that  even  legislative 
action  cannot  avoid  its  effect.  Thus  in  Powers  v.  Bergen^  6 
N.  Y.  359,  lands  had  been  devised  to  trustees,  for  the  u^e  of 
the  testator's  daughter  for  life,  with  remainder  to  her  iftsue 
living  at  her  decease,  and  for  want  of  such  issue,  to  all  her 
grandchildren.  During  the  life  of  the  daughter  (she  having 
children  living),  a  statute  was  passed  authorizing  the  trustees 
to  sell  the  land,  pay  certain  expenses  and  liens,  and  invest  the 
surplus  m  eacurities,  to  be  held  in  trust,  as  the  lands  were 
Vid  under  the  will.  It  was  held  that  the  act  was  beyond 
't^e  power  of  the  legislature,  and  that  the  trustees  could  give 
tio  atle  to  lands  sold  in  pursuance  of  it.  See  Smith  v.  Brovm^ 
'V"  N.  Y.  83. 
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I  do  not  think  that  the  fact  that  the  debt  is  a  valid  one  is 
an  answer  to  the  difficulties  suggested.  Whatever  doubt  there 
might  have  been  as  to  its  validity  is  removed  by  the  finding 
of  the  judge,  and  I  assume  the  existence  of  a  valid  debt.  I 
have  endeavored  to  show  that  the  discharge  of  such  an  obliga- 
tion belonged  to  the  executor,  and  was  no  part  of  the  duty  of 
the  trustee. 

Neither  is  it  an  answer  to  place  the  case  upon  the  ground 
that  the  widow,  having  acknowledged  the  receipt  of  three 
thousand  dollars  for  this  land,  has  rendered  herself  charge- 
able as  executrix  to  that  amount;  and  having  paid  the  same 
amount  in  discharge  of  a  valid  debt,  no  injustice  would  be 
-committed  by  allowing  the  deed  to  stand.  This  is  a  short  cut 
towards  justice,  which  tramples  upon  the  principles  of  law, 
and  confounds  the  distinctions  between  a  question  of  power 
and  one  of  convenience.  If  the  view  I  have  taken  be  sound, 
the  trustee  had  no  power  to  make  the  conveyance,  and  the 
fact  that  she  is  ready  as  executrix  to  account  for  the  moneys 
received  has  no  relevancy  to  the  subject. 

No  title  passed  by  the  attempted  execution  of  a  power,  and 
the  estate  descended  to  the  remaindermen  unaffected  by  her 
act.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Judgment  reversed  and  new  trial  awarded. 

Davies,  G.  J.,  and  Grovbr,  J.,  dissented. 
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Policy  ov  Inburanob  upon  Building  and  Stock,  or  Qoodb,  Suob  as  d 
Usually  Kxpt  in  a  country  store,  oovers  all  articles  of  merehandiaa 
coming  within  rach  description,  though  it  would  include  artidas  which 
will  not  ordinarily  be  insured  except  at  special  rates. 

Action  upon  a  policy  of  insurance  upon  plaintiff's  building 
and  a  stock  of  goods  therein,  such  as  is  usually  kept  in 
oountry  stores.  In  the  policy  sued  on,  turpentine  and  gun- 
powder were  designated  as  extrahazardous  substances,  con- 
stituting risks  which  must  be  specially  insured  against.  The 
remaining  facts  appear  in  the  opinion. 

H,  A.  Nelson^  for  the  respondent. 
Thompson  and  Weeks,  for  the  appellants. 
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By  Court,  Grover,  J  The  desonption  of  the  goods  in- 
•6ured  by  the  policy  were  such  goods  an  are  usually  kept  in 
-country  stores.  To  determine  what  particular  goods  were  cov- 
•ered  by  the  policy,  it  was  necessary  to  ascertain  what  goods 
-were  usually  kept  in  country  stores.  This  rendered  proof  of 
->vhat  was  so  kept  necessary  and  competent;  the  objection  to 
this  evidence  was  therefore  properly  overruled.  The  evidence 
-showed  that  spirits  of  turpentine  and  gunpowder  were  usually 
.kept  in  country  stores.  These  articles  were  thus  brought 
within  the  description  of  the  policy,  and  covered  by  it.  It 
-was  wholly  immaterial  whether,  when  stocks  of  country  stores 
-were  insured,  it  was  usual  to  make  some  special  agreement  in 
relation  to  these  articles.  The  inquiry  was  simply  whether 
they  were  usually  kept  in  country  stores;  not  how  they  were 
insured  when  so  kept,  if  at  all.  Aided  by  the  proof  given,  the 
4>olicy  in  question  must  be  construed  as  insuring  spirits  of 
turpentine  and  gunpowder,  together  with  the  other  goods,  as 
unuch  as  though  these  articles  had  been  specifically  mentioned 
4is  insured  in  the  policy. 

In  Harper  v.  Albany  Mutual  Ins,  Co,^  17  N.  Y.  194,  it  was 
Sield  that  a  policy  upon  premises  privileged  for  a  printing- 
oilice,  upon  its  being  shown  that  the  use  of  camphene  was 
tiecessary  in  conducting  the  business,  implied  an  assent  by 
tlie  insurer  to  its  being  kept  upon  the  premises,  for  such  use, 
4ilthough  the  restriction  to  its  being  kept  upon  the  premises 
was  similar  to  that  as  to  spirits  of  turpentine  and  gunpowder 
in  the  present  case,  and  that  so  keeping  and  using  it  did  not 
avoid  the  policy.  In  Harper  v.  New  York  Ins.  Co.,  22  N.  Y. 
4^1,  a  similar  rule  was  not  only  held,  but  a  majority  of  the 
•court  went  further,  and  held  that,  although  the  policy  con- 
tained a  printed  clause  exempting  the  insurer  from  damage 
from  loss  sustained  from  camphene  kept  upon  the  preniiaes  for 
use,  yet  that  this  exemption  did  not  apply  to  a  loss  from  fire, 
<:aused  by  igniting  camphene  so  kept,  accidentally,  by  a 
lighted  match. 

It  is  not  necessary  to  go  to  any  such  extent  in  the  present 
•case.  We  have  seen  that  in  the  present  case  the  policy,  prop- 
-erly  construed,  covered  gunpowder  and  spirits  of  turp<*ntine, 
-and  when  these  articles  are  insured,  a  printed  clause  prohibit- 
ing their  being  kept  is  plainly  repugnant  to  the  written  elause 
insuring  them,  and,  by  the  authority  of  the  cases  above  cited, 
the  printed  clause  must  be  governed  by  the  written.  The  pol- 
icy was,  therefore,  not  void  at  the  time  of  the  fire,  by  reason 
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of  keeping  the  spirits  of  turpentine  and  gunpowder.  It  can- 
not be  held  that  the  effect  of  the  printed  rlnusc  in  the  present 
case  is  to  except  spirits  of  turpentine  and  gunpowder  from  ih» 
general  description  of  the  property  insured,  without  overrul- 
ing Harper  v.  Albany  Ins.  Co,  and  Harper  v.  New  York  Ins. 
Co,^  supra.  The  insurer  is  presumed  to  have  known  what  ar- 
tides  were  usually  kept  in  country  stores,  and  consequently^ 
that  the  policy  covered  the  powder  and  turpentine. 

The  court  properly  held  that  the  opinion  of  the  witness  a» 
to  the  quantity  of  blankets  that  could  be  put  in  the  room  in 
question  was  inadmissible.  It  did  not  appear  that  he  had 
ever  packed  blankets,  or  knew  any  more  about  the  space  re- 
quired for  any  given  quantity  than  any  of  the  jurors.  Though* 
impressed  with  the  idea  that  the  quantity  claimed  and  recov- 
ered for  by  the  plaintiff  could  not  have  been  put  in  the  space- 
in  question,  no  relief  can  be  given  on  that  ground  by  thi» 
court.  It  was  a  mere  question  of  fact  which  cannot  be  re* 
viewed  here.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Policy  or  Insurance  upon  Stock  in  Trade  is  not  rendered  void  b^ 
the  fact  that  some  of  the  articles  of  that  stock,  and  belonging  to  that  par> 
ticular  trade  or  business,  are  iucluded  within  the  class  of  articles  known  a» 
hazardous,  and  prohibited  by  the  policy:  See  WMtmarsh  v.  CoAimqf  Fire- 
Ifu,  Co.,  77  Am.  Dec.  414,  and  note;  and  see  the  principal  case  cited  and  ap* 
proved  on  this  point,  in  8l  NiclioUm  Itui.  Co.  v.  MerchanU*  In».  Co.,  1 1  Hnn,. 
115;  RkhanUv.  Wetitchuter  Fire  Itu.  Co.,  15  Id.  475;  Pindar  y.  Contmtntal 
In».  Co.,  38  N.  Y.  369. 


Story  v.  Conger. 

186  New  York,  678.] 

Partt  Gontracting  in  Writino  to  Sell  Lot  of  Land^  and  '*to  ComrKr 
AND  Release  the  same  to  the  vendee  by  a  good  and  sufficient  deed,'*' 
binds  himself  to  give  a  good  title  to  such  laiiJ;  and  when  he  has  giveni 
such  a  deed  in  pursuance  of  the  agreement,  he  cannot  complain  that  its> 
covenants  protect  the  vendee  from  certain  liens  which  it  was  verbally 
understood  he  should  be  liable  for. 

Contraot  will  not  be  Reiormed  where  No  Fraud  or  Mutual  Mis- 
take IS  Alleged. 

Defendant  and  wife  agreed  in  writing  to  sell  a  certain  lot 
of  land  to  plaintiff,  and  '^  to  convey  and  release  the  same  to> 
the  vendee  by  a  good  and  sufficient  deed."  They  subsequently 
gave  a  deed  covenanting  that  the  premises  were  free  and  clear 
of  taxes  and  assessments.     There  was  at  the  time  a  lien  upoih 
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the  premises  for  taxes  of  the  year  1840.  Defendant  failing  to 
pay  the  amount  of  this  tax,  plaintiff  did  so,  and  sued  to  re- 
cover the  sum  so  paid,  with  interest.  Defendant  answered  that 
an  understanding  has  been  arrived  at  between  the  parties,  iu 
the  course  of  their  conversations  and  negotiations,  that  plain- 
tiff should  take  the  land  without  any  warranty  or  personal 
responsibility  for  the  title  on  defendant's  part;  that  the  written 
agreement,  as  already  stated,  was  executed,  and  that  subse- 
quently defendant  tendered  a  deed  without  covenants  or  war- 
wanty,  but  that  plaintiffs  objected  to  such  a  deed  because  it 
might  throw  suspicion  on  the  title,  and  prevent  a  disposition 
of  the  property,  stating,  however,  that  he  was  satisfied  with 
the  title  as  he  had  examined  it;  that  defendant  then,  and  in 
pursuance  of  such  representations,  executed  the  deed  as  above 
stated.    The  remaining  facts  appear  in  the  opinion. 

James  A.  Seaman^  for  the  appellant. 
Charles  Jones,  for  the  respondent. 

By  Court,  Hunt,  J.  Two  questions  are  presented  by  the 
present  demand  for  a  new  trial:  1.  Was  the  defendant,  by 
the  preliminary  agreement  of  sale,  which  was  in  writing,  of 
the  date  of  November  30,  1849,  bound  to  pay  the  tax  in  ques- 
tion? 2.  If  he  was  not,  has  he  stated  facts  enough  in  bis 
answer  to  entitle  him  to  the  relief  he  desires? 

In  the  answer  this  agreement  of  sale  is  set  out  at  lengtli. 
By  its  provision,  the  defendant  agrees  to  sell  to  the  plaintiff 
the  property  in  question,  for  a  sum  specified,  '^and  to  convey 
and  release  the  same  to  him,  by  a  good  and  sufficient  deed,  on 
the  fifteenth  day  of  December,  1849."  The  purchaser  then 
agrees  to  pay  the  defendant  the  sum  of  seven  thousand  five 
hundred  dollars,  to  assume  the  payment  of  a  fifteen-thousand- 
dollar  bond  and  mortgage,  then  a  lien  on  the  premises,  to 
procure  himself  to  be  substituted  as  bondsman  or  mortgagor 
therein,  or  to  procure  the  indemnity  of  Moses  Taylor  against 
any  liability  to  the  defendant  thereon. 

In  the  case  of  Burwell  v.  Jackson,  9  N.  Y.  635,  the  party  had 
agreed  ^^to  execute,  or  cause  to  be  executed,  to  the  party  of  the 
second  party,  on  the  first  day  of  June,  1836,  a  good  and  sufii- 
cient  conveyance"  of  a  certain  lot  of  land  in  the  city  of  Buffalo. 
It  was  held  that  this  contract  bound  the  vendors  to  convey  a 
good  title  to  the  purchaser.  Here  the  party  contracts  '^to  con- 
vey and  release  by  a  good  and  sufficient  deed."  I  see  no 
difference  in  the  legal  effect  of  these  expressions.    The  intent 
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of  each  is,  to  express  an  obligation  to  transfer  a  good  title,  and 
whether  that  result  is  accomplished  by  a  deed  of  release,  or  by 
a  deed  with  covenants,  is  not  important.  The  good  title  in 
each  case  is  the  thing  to  be  obtained,  and  nothing  less  than  an 
actual  good  title  will  satisfy  the  contract.  When  the  defend- 
ant, therefore,  executed  a  deed  by  which  he  covenanted  that 
there  were  no  arrears  of  taxes  upon  the  lots  conveyed,  he  as- 
sumed no  greater  liability  than  his  preliminary  agreement 
called  for.  If  he  had  given  a  quitclaim  deed,  he  would  have 
remained  liable  upon  his  original  agreement  for  the  amount  of 
this  tax.  All  preliminary  negotiations  were  merged  in  the 
written  contract;  he  has  but  fulfilled  that  written  contracti 
and  has  no  occasion  to  ask  for  the  interposition  of  the  courts 
in  his  behalf. 

These  views  render  unnecessary  a  discussion  of  the  second 
question.  It  is  quite  possible,  from  the  allegations  of  the 
answer,  that  there  was  some  misconception  of  the  effect  of 
the  defendant's  contract,  and  that  there  was  some  misunder- 
standing as  to  the  fact  of  the  existence  of  the  tax  in  question. 
No  fraud,  however,  is  suggested,  nor  is  it  alleged  that  a 
mutual  mistake  existed  on  the  point  in  question.  One  of 
these  allegations  is  indispensable  in  a  complaint  asking  for  a 
reformation  of  the  contract:  Nevlna  v.  Durdap,  33,  N.  Y.  676. 

Upon  his  own  statement  of  the  contract,  the  defendant  has 
done  no  more  than  he  was  legally  bound  to  do.  If  unjust  or 
immoral  means  have  been  resorted  to  to  induce  him  to  per- 
form that  duty,  there  is  no  remedy.  In  its  result  the  case 
stands  where  and  as  it  ought  to  stand:  Hutchins  v.  HuichiTha^ 
7  Hill,  104;  Story's  Eq.  Jur.,  sec.  203;  Randall  v.  HazeUon, 
12  Allen,  412,  415.    Judgment  should  be  affirmed. 

Judgment  affirmed. 

BocKES  and  Porter,  JJ.,  dissented. 


Contracts  may  be  Reformed  for  Fraud  or  for  Mistake;  bnt  if  muh 
take  is  the  ground  of  the  application  for  reformation,  a  mutoal  eiror  and 
misunderstanding  must  be  shown,  and  the  mistake  of  one  party  only  wiU  not 
be  ground  for  relief:  See  Strieker  v.  Tinkham,  89  Am.  Dec.  280,  and  notei 
and  the  citations  of  the  principal  case  to  this  effect  in  Berringer  v.  Scha^er, 
52  How.  Pr.  70;  Moron  v.  McLarly,  11  Hun,  68;  French  ▼.  Abaiheimf  20  Id 
6;   Welles  v.  TaUs,  44  N.  Y.  529. 
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Hendricks  v.  Stabk. 

[87  KlW  TOBK,  108.J 

DnoKiPTioN  nr  Konci  ov  Sals  or  Pbemibb  ab  ''Colldis  Hofnat"  does 

not  import,  ex  vi  termini,  that  the  walls  ara  party-waUi,  or  of  a  different 

character. 
Failurk  of  Vendee  to  Inform  Himself  on  Subject  as  to  which  the 

notice  of  sale  was  silent  cannot  be  imputed  as  a  wrong  to  the  vendor, 

who  neither  said  nor  did  anything  to  mislead  him. 
BiOBT  OF  Adjoining  Owner  to  Use  Party- wall  does  not  CoNSTrnmi 

Such  Encumbrance  upon  the  premises  or  defect  in  the  title  thereof  aa 

will  relieve  the  vendee  from  his  contract  for  the  purchase  thereof. 

Equitable  action  by  the  plaiDtiffs  as  executors  of  Henry 
Hendricks  against  the  defendant,  for  the  specific  performance 
of  a  contract  to  purchase  the  premises  known  as  the  Collins 
Hotel,  in  the  city  of  New  York.  The  defense  was,  that  two 
of  the  walls  of  the  building  were  party-walls.  The  other  facta 
necessary  to  an  understanding  of  the  points  decided  in  the 
case  are  stated  in  the  opinion. 

Peekhamj  for  the  appellant. 

EvartBj  for  the  respondents. 

By  Court,  Porter,  J.  Upon  the  facts  found  by  the  judge, 
the  plaintiffs  are  clearly  entitled  to  the  relief  demanded  in  the 
complaint,  and  awarded  in  the  court  below.  As  trustees  under 
the  testator's  will,  they  were  the  proprietors  of  the  premises 
known  as  the  Collins  Hotel.  These  premises  extended,  in 
fact  as  well  as  in  law,  to  the  central  lines  of  the  respective 
party-walls,  which  substantially  corresponded  with  the  speci- 
fied dimensions  of  the  lot,  and  with  its  eastern  and  southern 
boundaries:  Eno  y.  Del  Veechioy  4  Duer,  61;  Sherred  v.  Ctaco, 
4  Sand.  480;  Thompson  v.  Somerville,  16  Barb.  473;  Partridge 
V.  GiOert,  15  N.  Y.  614  [69  Am.  Dec.  632].  There  was  no 
assertion  of  title  beyond  these  lines,  either  in  the  notice  of  sale 
or  in  the  contract  signed  by  the  defendant. 

The  practice  of  economizing  space  in  populous  cities  by  the 
erection  of  buildings  with  party-walls  is  one  so  ancient  that  it 
would  be  difficult  to  trace  its  origin.  The  law  applicable  to 
this  subject  has  been  for  centuries  well  settled  in  England, 
and  the  prevalence  of  a  like  usage  in  our  larger  towns  has 
made  the  rules  which  govern  it  equally  familiar  here. 

There  was  nothing  in  the  description  of  the  premises  in 
question  as  the  Collins  Hotel  which  imported,  ex  vi  termini, 
that  the' walls  were  of  this  or  of  a  different  character.    The 
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failure  of  the  defendant  to  inform  himself  on  a  subject  as  to 
which  the  notice  of  sale  was  silent  indicates  his  indifference 
as  to  the  particular  character  of  the  walls,  and  shows  that  he 
was  content  to  buy  without  being  at  the  trouble  of  examina- 
tion or  inquiry.  This  omission  may  be  evidence  of  his  own 
indiscretion  and  incaution,  but  it  cannot  be  imputed  as  a 
wrong  to  the  plaintiffs,  who  neither  said  nor  did  anything  to 
mislead  him.  The  auctioneer  was  not  authorized  to  dispose 
of  the  whole  or  any  portion  of  the  structures  on  the  adjacent 
premises,  and  the  defendant  cannot  justly  complain  that  the 
plaintiffs  were  not  the  owners  of  that  which  they  did  not 
assume  to  sell,  and  which  was  not  included  in  his  purchase. 

As  the  title  acquired  by  the  defendant  extended  only  to  the 
middle  of  the  eastern  and  Bouthern  party-walls,  it  is  obvious 
that  the  mutual  easement  for  their  support  was  a  benefit,  and 
not  a  burden,  to  him  as  well  as  the  adjacent  proprietors.  It 
was  a  valuable  appurtenance,  which  passed  with  the  title  of 
the  property,  and  its  value  to  him  was  not  diminished  by  the 
fact  that  it  was  equally  beneficial  to  the  adjacent  owners: 
Eno  V.  Del  VecchiOj  4  Duer,  53.  It  is  manifest  that  the  Col- 
lins Hotel  would  be  materially  diminished  in  value  if  these 
walls  were  to  be  so  pared  down  as  to  deprive  them  of  their 
present  support.  Their  thickness  does  not  appear,  but  it  is 
fair  to  assume  that  the  builder  availed  himself  of  the  advan- 
tage of  this  mode  of  construction,  by  adding  as  much  to  the 
interior  area  of  the  structure  as  was  consistent  with  its  entire 
security. 

It  is  true  that  the  erection  of  a  party-wall  creates  a  com- 
munity of  interest  between  neighboring  proprietors,  but  there 
is  no  just  sense  in  which  the  reciprocal  easement  for  its  pres- 
ervation can  be  deemed  a  legal  encumbrance  upon  the  prop- 
erty. The  benefit  thus  secured  to  each  is  not  converted  into 
a  burden  by  the  mere  fact  that  it  is  mutual,  and  not  exclusive: 
Partridge  v.  Gilbert,  15  N.  Y.  601  [69  Am.  Dec.  632]. 

Even  if  this  were  otherwise,  there  would  still  be  nothing  in 
the  present  case  to  justify  the  court  in  refusing  a  decree  in 
favor  of  the  plaintiffs. 

There  was  no  failure  of  any  substantial  inducement  to  the 
contract.  The  defendant  acquired  what  he  proposed  to  buy; 
and  he  was  so  well  satisfied  with  the  purchase,  that,  after  full 
opportunity  of  examination,  he  approved  the  form  of  the  pro- 
posed conveyance,  and  executed  a  bond  and  mortgage  for  the 
balance  of  the  price.     Even  when  he  concluded  not  to  fulfill 
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his  contract,  he  did  not  suggeet  the  objection  on  which  he  now 
rests  his  defense.  The  plaintiffs  tendered  substantial  per- 
formance of  their  agreement;  and  if  the  defendant  really 
<leemed  it  desirable  to  fill  up  part  of  the  interior  of  the  build- 
ing with  an  additional  thickness  of  wall,  standing  wholly  on 
his  own  ground,  an  appropriate  allowance  could  have  been 
made  by  way  of  compensation.  But  he  made  no  such  claim; 
and  there  is  no  finding,  as  matter  of  fact,  that  the  value  of  the 
premises  is  in  any  degree  diminished  by  the  reciprocal  ease- 
ment of  which  he  complains.  In  such  a  case  a  denial  of 
specific  performance  would  be  in  contravention  of  the  plainest 
rules  of  equity:  Winne  v.  Reynolds^  6  Paige,  407;  King  v. 
Bardeau,  6  Johns.  Ch.  87  [10  Am.  Dec.  812];  Ten  Broeek  v. 
Livingston^  1  Id.  857.  The  judgment  should  be  affirmed. 
Judgment  affirmed. 

Pakt7-wall8:  See  BkaU  ▼.  liorria,  78  Am.  Dec.  280,  note  285,  where  other 
«eaea  are  ooUected.  A  party-wall  it  not  each  an  eaaement  or  encombranoe 
upon  premises  as  will  relieve  a  vendee  from  his  contract  to  purchase  them,  al- 
thoagh  he  was  ignorant  that  the  walls  were  party-walls  when  he  made  the  con- 
tract: BuUenoorth  ▼.  Crcnqford,  3  Daly,  64;  Mohr  v.  Parmelee,  43  N.  Y.  Super. 
Ct.  328,  both  citing  the  principal  case.  The  mutual  easement  of  adjoining  pro- 
prietors in  a  party-wall  is  a  benefit,  and  not  a  burden:  Muagrave  ▼.  Sherwood, 
U  How.  Pr.  340;  Brook$  ▼.  Curtis,  60  N.  Y.  644,  both  citing  the  principal 
case.  Land  ooyered  by  a  party- wall  remains  the  several  property  of  the 
owner  of  each  half;  but  the  title  of  each  owner  is  qualified  by  the  easement 
to  which  the  other  is  entitled,  of  supporting  his  building  by  means  of  the 
half  of  the  wall  belonging  to  his  neighbor:  JngaXU  v.  PiamoncUm,  75  IlL  123^ 
also  dting  the  principal 
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OioasiOMS  or  Indioiksnt  Which  aab  in  Common  Undibstandino  Imflzid 
in  that  which  is  expressed  will  not  render  the  indictment  invalid. 

Caption  ow  Indictment  is  No  Pabt  THKRBor. 

Oband  Jubobs  nbbd  not  bb  Nambd  in  Indictment;  the  proper  place  to 
name  them  is  in  the  caption  of  the  indictment. 

To  Conbtitutb  Good  Indicfment  fob  Labcent,  Thino  Stolen  must  be 
Chabobo  to  be  Pbopebtt  ov  Actual  Owneb,  or  of  a  person  having  a 
special  property  as  bailee,  and  from  whose  possession  it  was  stolen. 

8UPEBINTENDENT  OW  PooB  18  Mebe  Aoent  OW  CouNTT;  and  if  goods  par- 
rhanod  by  him  for  the  support  of  the  poor  be  stolen,  the  property  maj 
be  laid  either  in  the  county  or  in  him. 

Iniu«tant  ov  County  is  Competent  to  Srr  as  Jubob  upon  trial  of  per- 
son charged  with  larceny  oi  the  property  of  the  county. 


i 
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Error  to  the  supreme  court  sitting  in  the  sixth  district  The 
defendant  in  error  was  indicted  in  the  court  of  sessions  of  Cort* 
land  County  for  grand  larceny  in  stealing  from  the  county  poor- 
house  some  hams  which  had  been  purchased  for  the  support 
of  the  poor  of  the  county.  The  first  count  of  the  indictment 
charged  that  the  property  was  that  of  Alonzo  W.  Gates,  who  I 

was  at  the  time  of  the  taking  keeper  of  the  poor-house,  and  had  i 

charge  of  the  property.  The  second  count  laid  the  property 
in  the  county  of  Cortland.  The  jury  found  the  prisoner  guilty^ 
and  he  was  sentenced  to  three  years'  imprisonment  in  the  pen- 
itentiary. But  the  supreme  court  reversed  the  judgment,  and 
ordered  the  prisoner  to  be  discharged;  whereupon  the  district 
attorney  sued  out  this  writ  in  behalf  of  the  people.  Other 
facts  appear  from  the  opinion. 

Reynolds,  for  the  people. 

Parker,  for  the  defendant  in  error. 

By  Court,  Fullerton,  J.  After  the  plea  of  not  guilty  had 
been  entered,  and  the  trial  moved  by  the  district  attorney,  the 
counsel  for  the  prisoner  made  a  motion  to  quash  the  indictment^ 
because, — 1.  It  did  not  appear  on  the  face  of  the  indictment  that 
it  was  found  or  presented  by  a  grand  jury;  2.  Because  it  did 
not  appear  on  its  face  that  it  was  found  and  presented  by  the 
requisite  number  of  grand  jurors;  3.  Because  it  was  not  alleged 
in  the  indictment  that  the  grand  jury  were  charged  and  sworn 
by  the  court  of  sessions  to  inquire  for  the  people  of  the  state  of 
New  York  and  for  the  body  of  the  county  of  Cortland.  These 
and  similar  objectious  are  frequently  made  to  the  form  of  an 
indictment,  and  it  is  therefore  proper  to  consider  in  the  first 
place  what  constitutes  a  valid  presentment  of  a  grand  jury. 

We  have  inherited  from  England  many  technical  rules 
relating  to  criminal  practice  which  have  long  since  become 
obsolete.  They  had  their  origin  in  that  period  of  English 
history  when  the  most  trivial  oflense  was  punishable  with 
death,  and  when  it  was  almost  a  foregone  conclusion,  if  the 
sword  of  justice  was  drawn,  that  it  must  be  returned  bathed 
in  blood.  It  is  not  to  be  wondered  at  that  humane  judges 
should  have  been  found  in  such  an  age  willing  to  save  life 
by  attaching  importance  to  objections  purely  technical  to  the 
form  of  the  indictment  which  placed  the  accused  on  trial. 
An  advanced  civilization  and  a  more  humane  administration 
of  the  law  have  removed  the  causes  which  gave  rise  to  these 
technical  rules,  and  there  is,  therefore,  no  good  reason  for  re- 
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taining  them;  cessante  ratione  cessat  ipsa  lex.  So  thought  our 
legislature  when  it  passed  the  statute  of  jeofails,  and  enacted 
that  ^' no  indictment  should  he  deemed  invalid  by  reason  of 
the  omission  of  the  defendant's  title  or  occupation,  or  by  a 
misstatement  of  them,  or  of  the  town  or  county  of  his  resi- 
dence, where  the  defendant  shall  not  be  prejudiced  thereby,'' 
or  by  an  omission  of  the  words  ''with  force  and  arms,"  or  word* 
of  similar  import,  or  by  an  omission  to  charge  any  offense  to 
have  been  committed  contrary  to  statute,  or  by  reason  of  any 
other  defect  or  imperfection  in  matters  of  form  which  shall 
not  tend  to  the  prejudice  of  the  defendant.  This  statute 
swept  away  many  of  the  objections  to  the  forms  of  indict- 
ments which  at  times  seriously  interfered  with  an  effective 
administration  of  criminal  justice. 

A  more  liberal  practice  began  to  prevail  at  an  early  day  in 
England.  Bacon  says:  ''  Some  indictments  have  been  quashed 
for  an  omission  of  the  names  of  jurors,  others  for  the  want  of 
the  words  'good  and  lawful  men,'  and  others  for  want  of  the 
words '  and  then  and  there  sworn  and  charged,'  and  others  for 
want  of  the  words  'to  inquire  for  the  king  and  for  the  body 
of  the  county';  yet  of  late  years  exceptions  of  this  kind  have 
not  been  much  favored,  especially  if  the  indictment  were  in 
a  superior  court,  and  that  which  is  omitted  be,  in  common 
understanding,  implied  in  what  is  expressed":  Bac.  Abr.,  tit. 
Indictment,  1.  This  is  a  sound  rule,  and  one  that  is  safe  to 
follow.  It  does  not  deprive  an  accused  party  of  a  fair  trial 
on  the  merits,  nor  does  it,  on  the  other  hand,  open  an  easy 
door  for  an  escape  on  technical  grounds. 

Applying  this  rule,  the  form  of  this  indictment  should  be 
considered  good,  if  the  omissions  complained  of  are,  in  com- 
mon understanding,  implied  in  that  which  is  expressed.  That 
part  of  the  indictment  which  is  complained  of  as  defective  is 
as  follows: — 
"Court  of  Sessions,  Cortland  County,  88. 

"  The  jurors  of  the  people  of  the  state  of  New  York,  in  and 
for  the  body  of  the  county  of  Cortland,  upon  their  oaths 
present." 

Then  follow  apt  words  charging  the  defendant  with  the  com- 
mission of  a  larceny.  Here  are  all  the  requisites  of  a  good 
commencement  to  an  indictment.  It  plainly  appears  to  have 
been  found  in  the  court  of  sessions  for  the  county  of  Cortland, 
and  by  the  jurors  of  the  people  for  said  county.  It  is  true 
that  it  does  not  allege  that  it  was  found  by  a  grand  jury,  or 
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by  the  legal  number  of  grand  jurors,  but  these  are  plainly 
implied,  because  that  body  legally  constituted  alone  have  the 
power  to  present  any  one  for  trial.  This  has  been  frequently 
decided:  McClure  v.  StaUy  1  Yerg.  200,  per  Catron,  J.  The 
form  of  this  indictment  is  identical,  mutatis  mutandiBj  with 
that  long  since  adopted  in  England,  and  which  has  obtained  in 
most  of  the  states  in  our  own  country.  The  form  used  in  Eng- 
land nearly  three  hundred  years  ago  was,  Juratorea  pro  domirui 
regina  preaentant  quodf  etc.:  West's  Sjonboleography,  pt  2, 
p.  96;  and  it  has  been  continued  without  exception  to  the 
present  day. 

A  great  deal  of  confusion,  however,  exists  in  the  books, 
because  the  distinction  between  the  commencement  and  the 
caption  of  an  indictment,  which  has  always  existed  in  Eng- 
land, has  not  uniformly  been  maintained  here.  '^  The  whole 
question  as  to  what  a  caption  should  contain,"  says  Bishop,  in 
his  treatise  on  criminal  procedure,  section  154,  "  appears,  when 
Approached  through  the  American  books,  draped  in  mist  and 
girded  about  with  darkness."  Observing  the  proper  distinc- 
tion between  the  caption  and  the  commencement  of  an  indict- 
ment, no  valid  objection  will  be  found  to  the  one  in  this  case. 
The  caption  is  no  part  of  the  indictment.  It  consists  wholly 
of  the  history  of  the  proceedings,  when  an  indictment  is  re- 
moved from  an  inferior  to  a  superior  court.  As  I  have  already 
stated,  the  form  of  an  indictment  in  many  of  our  own  states, 
And  which  form  is  derived   from   England,  is  thus:  ''The 

jurors  of  the  people  of  the  state  of ,  in  and  for  the  body 

of  the  county  of ,  upon  their  oath  present,"  etc.    This  is 

the  commencement,  and  all  that  it  need  contain.  The  cap- 
lion  is  quite  a  different  matter,  and  it  had  its  origin  in  this 
way:  Where  an  inferior  court,  in  obedience  to  the  mandate  of 
the  king's  bench,  transmitted  the  indictment  to  the  crown 
office,  it  was  accompanied  with  its  history,  naming  the  court 
where  it  was  found,  the  jurors'  names  by  whom  found,  and 
the  time  and  place  where  found.  All  this  was  entered  of 
record  by  the  clerk  of  the  superior  court,  immediately  before 
the  indictment,  and  was  called  the  caption,  but  it  was  no  part 
of  the  indictment  itself:  1  Bishop's  Grim.  Proc,  sees.  145, 146; 
1  Starkie's  Cr.  PI.,  2d  ed.,  233.  A  complete  form  of  the  cap- 
tion is  given  in  Hale  P.  C.  165,  and  in  1  Chitty's  Grim.  Law, 
327.  This  same  practice  prevailed  in  our  state  when  indict- 
ments were  removed  from  the  sessions  to  the  supreme  court. 
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as  will  be  seen  in  the  case  of  People  v.  Ouemsey^  8  Johns.  Cas. 
266,  quoted  by  the  respondents. 

It  often  occurred  that  these  captions  were  defective  in  the 
«tatement  of  facts  sufficient  to  show  that  the  inferior  courts 
where  they  were  found  had  jurisdiction.  Then  followed  a 
motion  in  arrest  of  judgment,  and  decisions  as  to  the  requi- 
sites of  a  caption,  viz.,  that  it  should  contain  an  averment 
that  the  indictment  to  which  it  was  prefixed  was  found  by  a 
igrand  jury  of  good  and  lawful  men,  giving  their  names,  and 
that  they  had  been  then  and  there  sworn  and  charged,  etc.: 
See  1  Bishop's  Grim.  Proc.,  sec.  155,  note  1.  The  same  doc- 
trine is  aptly  stated  in  3  Burn's  Justice,  372,  in  these  words: 
*'  The  caption  of  the  indictment  is  no  part  of  the  indictment 
itself  (2  Hale  P.  C.  166),  but  is  the  style  or  preamble  or  return 
that  is  made  from  an  inferior  court  to  a  superior,  from  whence 
3,  certiorari  issues  to  remove;  or  when  the  whole  record  is 
made  up  in  form;  for  the  record  of  the  indictment  as  it  stands 
upon  the  file  in  the  court  where  it  is  taken  is  only  thus:  The 
jurors  for  our  lord  the  king  upon  their  oath,  present."  The 
difficulty  in  our  practice  has  grown  out  of  the  error  of  regard- 
ing these  decisions  as  furnishing  a  test  of  what  the  indictment 
itself  should  contain,  rather  than  its  caption,  when  removed 
to  a  superior  court.  The  consequence  is,  that  in  some  of  the 
ctatcs  there  have  been  introduced  into  the  commencement  of 
an  indictment  the  averments  necessary  to  make  a  good  cap- 
tion, thus  confounding  the  two:  1  Bishop's  Grim.  Proc.,  sec. 
149,  note  2.  This  has  led  to  great  diversity  of  practice  and 
necessary  confusion;  and  it  will  be  readily  seen  that  the  de- 
cisions of  such  states  upon  these  questions  have  no  applica- 
tion here,  for  the  English  practice  has  been  adopted  in  our 
own  state:  Barbour's  Griminal  Law,  280. 

So  far,  therefore,  as  the  objections  in  this  case  go  to  the  form 
of  the  indictment,  the  latter  must  be  considered  good.  Should 
an  indictment  be  found  in  an  improper  manner  or  by  an  in- 
€ufficient  number  of  jurors,  the  way  is  open  for  redress  by  mo- 
lion,  which  secures  to  the  accused  party  immunity  from  an 
illegal  trial  or  punishment:  State  v.  Batchelor,  15  Mo.  207,  208; 
Regina  v.  Ileame,  9  Gox  G.  G.  433,  436,  10  Jur.,  N.  S.,  724;  4 
Bla.  Gom.  238;  Bishop's  Grim.  Proc.,  sec.  448.  I  pass  to  the 
t/'onsideracion  of  the  other  questions  arising  in  this  case. 

To  constitute  a  good  indictment  for  larceny,  the  thing  stolen 
must  be  charged  to  be  the  property  of  the  actual  owner,  or  of 
a  person  having  a  special  property  as  bailee,  and  from  whose 
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possession  it  was  stolen:  2  Arch.  Cr.  Proc.,  7th  ed.,  257.  !♦•» 

was  neither  the  actual  owner  nor  the  bailee  of  the  pr«»  ty 
stolen,  and  the  first  count  in  the  indictment,  therefore,  i  .«!. 
He  was  employed  by  the  county  superintendent  of  th«  Mir 
of  Cortland  County  at  a  salary.  The  last-named  olli-  is- 
clothed  by  statute  with  the  power  "to employ  suitable  p-  » 
to  be  keepers  of  the  poor-houses  ":  2  R.  S.,  5th  ed.,  84 1 ,  j^  I 
And  it  was  under  this  power  that  Gates  was  employed  it- 

Buperintendent  is  by  the  same  statute  authorized  ''  to  pur.  -«^ 
materials"  for  the  support  of  the  paupers.  It  is  true  tli  ii> 
this  instance  the  keeper  purchased  the  property  stolen,  nh 
his  own  money;  but  it  was  an  advance  made  for  the  6up« nn- 
tendent,  and  he  was  by  him  subsequently,  and  before  the  lar- 
ceny, reimbursed. 

Neither  was  Gates  in  the  actual  possession  of  the  property 
80  as  to  have  a  special  property  therein.  The  character  of  his 
possession  depends  upon  the  tenure  by  which  he  held  the 
property.  If  he  were  the  mere  servant  of  the  actual  owner, 
the  possession  was  in  such  owner,  not  in  him.  If  he  were 
the  servant,  then  the  distinction  between  the  charge  and  the 
possession  of  the  property  must  not  be  overlooked.  This  dis- 
tinction, though  in  ordinary  language  lost  sight  of,  is  neces- 
sary to  be  observed  in  dealing  with  the  question  under  con- 
sideration. While  no  man  is  so  high  as  to  be  above  the  reach 
of  the  law,  no  one  is  so  low  as  to  be  beneath  its  protection.  It 
is  necessary,  therefore,  that  we  should  observe  critical  distinc- 
tions in  charging  a  man  with  a  crime,  lest  his  life  or  liberty  be 
placed  twice  in  jeopardy.  And  such  a  case  might  arise  if  the 
defendant  were  again  indicted  for  the  same  larceny,  alleging 
the  property  to  be  in  the  master.  While,  therefore,  in  the  pop- 
ular use  of  the  terms,  the  servant  is  said  to  be  in  possession  of 
the  master's  property,  yet  in  contemplation  of  law  he  has  the 
charge  only.  In  this  case  Gates  could  have  been  removed  at 
the  mere  caprice  of  the  superintendent,  and  his  possession  of 
the  property  was  not  such  that  he  could  have  maintained  a 
civil  action  for  it  against  the  thief.  Ind^d,  if  he  had  taken 
the  property  in  the  manner  and  with  the  design  with  which 
the  thief  did,  he  could  have  been  cocvictrd  of  a  larceny.- 
Coatee  v.  People,  4  Park.  Cr.  662. 

Chitty  thus  states  the  rule:  ''It  is  a  clear  maxim  of  the 
common  law  that  where  one  has  only  the  bare  charge  or  cus- 
tody of  the  goods  of  another,  the  legal  possession  remains  in 
the  owner,  and  the  party  may  be  guilty  of  trespass  and  lar- 
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cany  in  fraudulently  converting  the  same  to  his  own  use. 
Thus  a  butler  may  commit  larceny  of  plate  in  his  custody,  or 
a  shepherd  of  sheep;  the  same  of  a  servant  intrusted  to  sell 
goods  in  a  shop.  This  rule  appears  to  hold  universally  in  the 
<;ase  of  servants,  whose  possession  of  their  master's  goods,  by 
their  delivery  or  permission,  is  the  possession  of  the  master 
himself":  See  People  v.  Cally  1  Denio,  123,  and  cases  there 
<;ited.  Adopting  this  as  a  rule,  what  practical  distinction  can 
be  drawn  between  the  relations  which  the  butler,  the  shep- 
herd, and  the  servant  intrusted  to  sell  goods,  and  their 
respective  masters,  and  that  which  Gates  bore  to  the  super- 
intendent who  employed  him?  The  position,  therefore,  that, 
as  a  mere  servant,  the  possession  of  Gates  was  sufficient  to 
support  the  allegation  in  the  indictment  cannot  be  main- 
tained: DUlevibach  v.  Jeromey  7  Cow.  294;  Commonwealth  v. 
Morse,  14  Mass.  217. 

There  is  another  class  of  cases  involving  the  possession  of 
property  much  relied  lipon  on  the  argument,  which  it  is 
necessary  to  notice.  They  are  cases  where  the  question  arose 
as  between  master  and  servant,  wh^re  the  servant  was  in- 
dicted for  stealing  from  the  master,  and  where  the  property 
stolen,  though  received  by  the  servant  for  the  master's  use, 
had  never  actually  passed  from  the  latter  to  the  former.  The 
rule  in  such  a  case  is,  '*  that  if  the  servant  has  done  no  act  to 
determine  his  original,  lawful,  and  exclusive  possession,  as  by 
depositing  the  goods  in  his  master's  house,  or  the  like;  al- 
though for  many  purposes,  and  as  against  third  persons,  this 
is,  in  law,  a  receipt  of  the  goods  by  the  master,  yet  it  has  been 
held  otherwise,  in  respect  of  the  servant  himself,  upon  a  charge 
of  larceny  at  common  law,  in  converting  the  goods  to  his  own 
use":  2  Russell  <m  Crimes,  4th  ed.,  401;  2  East  P.  C.  568.  This 
rule  has  no  application  to  the  case  under  consideration. 

In  the  second  count,  the  property  was  alleged  to  be  in  the 
county  of  Cortland,  and  it  is  argued  that  it  is  bad  for  tliat 
reason.  It  is  claimed  that  the  property  was  vested  in  the 
superintendent  of  the  poor,  as  a  body  corporate,  and  that  even 
if  it  were  the  property  of  the  county,  such  property  should 
have  been  alleged  to  be  in  the  board  of  supervisors.  To 
establish  this  latter  proposition,  the  act  is  quoted  which  pro- 
vides that  "  all  acts  and  proceedings  by  and  against  a  county, 
in  its  corporate  capacity,  shall  be  in  the  name  of  the  board  oi 
supervisors  of  such  county":  1  R.  S.,  5th  ed.,  846,  sec.  3. 
Notwithstanding  this  statute,  the   board   of  supervisors,  as 
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such,  possess  no  corporate  powers:  Brady  v.  Supervisors  of 
New  York,  2  Sand.  460.  The  county  is  made  a  corporation 
by  statute:  1  R.  S.,  5th  ed.,  846,  sec.  1;  Brady  v.  Supervisors^ 
supra;  and  amongst  its  corporate  powers  is  the  right  to  pur- 
chase and  hold  such  personal  property  as  may  be  necessary 
to  execute  its  corporate  or  administrative  powers:  Sec.  1^ 
subd.  3.  The  statute  designating  the  name  in  which  legal 
proceedings  by  and  against  the  county  should  be  conducted 
was  designed  to  simplify  and  lessen  the  expenses  of  litigation^ 
and  not  to  change  the  title  of  the  corporation,  or  the  name  iu 
which  its  property  should  be  held. 

Instances  of  similar  legislation  are  not  wanting.  Actions 
by  and  against  banks  formed  under  the  general  banking  law 
may  be  by  or  against  the  president  thereof:  2  R.  S.,  5th  ed.^ 
p.  560,  sees.  194,  195.  And  a  joint-stock  company  or  associa* 
tion  may  sue  and  be  sued  in  the  name  of  its  president  or  tFeas* 
urer  for  the  time  being:  3  R.  S.,  6th  ed.,  777. 

But  it  is  contended  that  the  title  to  the  property  stolen  was 
vested  in  the  superintendent  of  the  poor,  as  a  corporate  body,, 
he  having  purchased  the  same,  in  his  name,  for  county  pur- 
poses,  and  that  it  should  have  been  so  laid  in  the  indictment. 
This  position  cannot  be  maintained.  The  office  of  superin* 
tendent  of  the  poor,  although  invested  with  corporate  powers, 
is  a  mere  agency  of  the  county.  The  person  who  fills  the 
office  is  required  to  give  a  bond  to  the  su^rvisors  for  the 
faithful  discharge  of  his  duty,  and  is  authorized  to  draw, 
from  time  to  time,  on  the  county  treasurer  for  all  necessary 
expenses  incurred  in  the  discharge  of  his  trust.  This  creates 
the  relation  of  principal  and  agent,  and  in  no  sease  can  the 
property  bought  by  this  officer  be  regarded  as  his.  Consider- 
ing, however,  the  nature  of  his  office,  he  might  be  regarded  as 
having  a  special  property  in  the  things  stolen,  so  as  to  have 
made  it  proper  to  allege  the  property  as  belonging  to  him;, 
but,  at  all  events,  it  was  the  property  belonging  to  the  county 
of  Cortland,  and  it  was  proper  so  to  charge  it. 

My  conclusion,  therefore,  is,  that  the  second  count  of  the 
indictment  is  good,  and  that  the  judgment  should  be  re- 
versed. 


Daviss,  G.  J.,  read  a  concurring  opinion.  Ue  held  that  the  abaolnte  owner 
of  the  property  stolen  waa  the  county  of  Cortland,  whoee  mcmey  was  taken 
and  applied  for  the  purchue  thereof.  The  cases,  he  said,  abundantly  sustain 
the  position  that  an  averment  of  ownership  in  the  person  having  the  aotaal 
possession  and  control  of  the  thing  stolen,  at  the  time  of  the  theft^  h  all  that 
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18  required.  After  reviewing  the  following  cases:  Bex  ▼.  DeaUn,  O.  B.  1800;  2 
Leach,  862,  876;  2  East  G.  L.,  c.  16,  sec.  90,  p.  653;  Begina  v.  Burdick,  8  Oar. 
k  P.  237;  Begina  v.  Bird,  9  Id.  44;  Otoen  v.  State,  6  Humph.  330;  Ward  v.  Peo- 
ple, 3  Hill,  395;  S.  C,  7  Id.  144»  —he  said:  **  We  are  authorized  therefore  ta 
assume  from  these  cases  that  Gates  having  the  actual  possession  of  the  goo>U 
stolen,  't  was  well  laid  in  the  indictment  that  he  was  the  owner  thereof; 
that  if  there  could  be  any  doubt  on  that  subject,  the  county  of  Cortlaud 
must  bd  conceded  to  have  been  the  true  owner  of  tlie  property,  and  tlut  a 
oonviction  upon  an  indictment  containing  two  counts,  one  of  which  laid  the* 
ownership  in  the  actual  possessor  of  tlie  goods  stolen,  and  the  other  in  th& 
true  owner,  is  good  and  should  be  sustained."  He  said  that  the  fact  that 
the  property  stolen  was  the  property  of  the  county  of  Cortland  furnished  no- 
groond  of  disqualification  of  a  juror,  being  an  inhabitant  of  that  county,  to> 
•it  on  an  indictment  of  the  thief.  He  said  the  judgment  of  the  supreme 
court  should  be  reversed  and  that  of  the  court  of  sessions  of  Cortland  County 
a£rmed. 

Hunt  and  Parker,  JJ.,  dissented. 

Caption  is  Kg  Part  of  Indictmxnt:  See  State  t.  MeOartyf  64  Am.  Deo.. 
150,  note  151. 

Caftion  of  Indioticrnt  is  Sxtffioientlt  ExFUorr  when  it  states  €hat. 
the  indictment  was  found  at  a  term  of  the  court  by  certain  men  duly  im- 
paneled, sworn,  and  charged  aa  grand  jurors  in  and  for  the  county  at  that 
term:  EngUman^,  State,  52  Am.  Dec.  494,  note  499.  It  is  sufficient  if  an 
indictment  shows  upon  its  face  that  the  grand  jury  were  of  the  number  and 
qualification  required  by  law:  MdOarry  v.  People^  2  Lans.  231,  citing  the* 
principal  case. 

Namss  of  Grand  Jurors  bt  Whom  Inbictmrnt  is  Found  need  not  ba- 
stated  therein:  PeapU  v.  Haynee,  55  Barb.  452;  &  C,  38  How.  P^.  371,  cit- 
ing the  principal  case;  see  also  State  v.  Dayton,  53  Am.  Dec  270. 

Proof  of  Ownership  <»n  Prosicution  for  Laroent  will  be  made  out  hy 
showing  that  the  person  alleged  to  be  the  owner  had  a  special  property  in  it^. 
or  that  he  held  it  in  trust:  State  v.  SomermUe,  38  Am.  Dec.  248,  note  2o0. 
And  where  larceny  is  chauged  whenever  a  person  has  a  special  property  la 
the  subject  of  the  larceny,  or  holds  it  in  trust  for  another,  ownership  may  be- 
laid in  either:  Pfielpe  v.  People,  6  Hun,  424,   citing  the  principal  coac. 
Where  the  property  ia  held  by  an  officer  of  the  state  as  its  agent,  the  state- 
retains  the  special  interest  therein  which  will  sustain  an  averment  of  owner- 
ship: PltelpH  V.  People,  72  N.  Y.  360,  citing  the  principal  case.     In  deliver- 
ing the  opinion  of  the  court  in  Brooks  v.  People^  49  Id.  440,  Peckham,*  .1 . , 
said,  referring  to  the  principal  case:  "In  a  case  in  this  court,  one  judge  heI«L 
in  substance  that  property  might  be  laid  as  in  the  actual  possessor,  and  an- 
other judge  held  the  opposite,  and  the  point  was  not  decided." 

Ths  principal  case  is  also  cited  in  Schrump/v.  People,  14  Hun,  13,  ta 
the  point  that  after  judgment  the  court  will  deal  with  matters  of  substance,, 
not  of  form;  and  in  Loomia  v.  People,  19  Id.  G03,  to  the  point  that  when  aa 
indictment  is  removed  from  a  superior  to  an  inferior  court,  a  caption  thereto 
is  unnecessary.    And  it  is  distinguished  in  Oray  y.  People,  21  Id.  144b 
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FOLLOWTNO  ClATJSS  IN  MaRGIK  OF  POLICT  OF  MaRDIX  InSURAKCB  ON  Vb- 

8EL  Controls  the  usual  terms  of  a  printed  policy:  "Warranted  free 
from  loss  or  expense  arising  from  capture,  seizure,  or  detention,  or  the 
consequences  of  any  attempt  thereat."  And  a  capture  by  authority  of 
the  Confederate  States  during  the  Rebellion  is  within  the  wairanty,  and 
relieves  the  insurer  from  responsibility. 
•Courts  Takb  Judicial  Nottcs  of  Matters  of  Public  Histtort  affecting 
the  whole  people,  such  as  the  existence  of  a  civil  war  and  the  particnlar 
acts  that  led  to  it;  and  the  court  in  ascertaining  such  matters  may  luati 
to  such  documents  of  reference  as  may  be  at  hand,  and  as  may  be  worthy 
of  confidence. 

Appeal  from  the  general  term  of  the  superior  court  of  the 
•city  of  New  York,  where  a  judgment  upon  a  verdict  for  the 
plaintiffs  had  been  affirmed.    The  plaintiffs  were  part  owners 
4ind  insurers  of  the  schooner  Lawrence  Waterbury.    At  the 
-close  of  the  plaintiffs'  testimony,  the  defendants  moved  for  a 
nonsuit  on  the  ground  that  the  evidence,  in  connection  with 
the  liistory  of  the  times,  showed  that  the  seizure  and  detention 
of  the  vessel  was  by  direction  or  permission  of  the  authorities 
of  the  state  of  Virginia,  or  of  the  city  of  Norfolk,  in  which  case 
they  alleged  the  loss  would  fall  within  the  exception  of  the 
policy.     The  court  denied  the  motion.     Defendants'  counsel 
then  offered  to  read  in  evidence  the  secession  ordinance  passed 
by  the  state  of  Virginia  on  the  17th  of  April,  1861.    The  court 
sustained  an  objection  thereto  ns  iiuniaterial  and  irrelevant, 
but  permitted  it  to  be  read  for  the  solo  purpose  of  fixing  the 
ilate.    Defendants*  counsel  requested  the  court  to  charge  the 
jury  that  if  the  seizure  and  detention  were  by  the  authorities 
of  the  state  of  Virginia  or  the  city  of  Norfolk,  it  was  within 
the  exception  of  the  policy  warranting  the  insurers  free  from 
loss  or  expense  in  case  of  seizure  or  detention,  and  that  the 
plaintiffs  were  not  entitled  to  recover.     The  court  refused  to 
do  so,  decided  that  there  was  no  question  for  the  jury^  and 
directed  a  verdict  for  the  plaintiffs. 

Sherman  J  for  the  appellants. 
ReyiioldSy  for  the  respondents. 

By  Court,  Hunt,  J.    The  body  of  the  policy  on  which  thia 
action  is  brought  contains  the  following  clause:  "Toucliin|»  th 
adventures  and  perils  which  the  said  Columbian  TriBuran 
Company  is  contended  to  bear  and  take  upon  itself  in  ^A^ 
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FoLLOWTNo  Clause  in  Margin  of  Policy  of  Marinx  Insurancb  on  Vb- 
8EL  Controls  the  usual  terms  of  a  printed  policy:  "Warranted  free 
from  loss  or  expense  arising  from  capture,  seizure,  or  detention,  or  the 
consequences  of  any  attempt  thereat. "  And  a  capture  by  authority  of 
the  Confederate  States  during  the  Rebellion  is  within  the  warranty,  and 
relieves  the  insurer  from  responsibility. 

•Courts  Take  Judicial  Notice  of  Matters  of  Public  History  affecting 
the  whole  people,  such  as  the  existence  of  a  civil  war  and  the  particular 
acts  that  led  to  it;  and  the  court  in  ascertaining  such  matters  may  resflrt 
to  such  documents  of  reference  as  may  be  at  hand,  and  as  may  be  worthy 
of  confidence. 

Appeal  from  the  general  term  of  the  superior  court  of  the 
•city  of  New  York,  where  a  judgment  upon  a  verdict  for  the 
plaintififs  had  been  affirmed.  The  plaintififs  were  part  owners 
4ind  insurers  of  the  schooner  Lawrence  Waterbury.  At  the 
K^Iose  of  the  plaintiffs'  testimony,  the  defendants  moved  for  a 
nonsuit  on  the  ground  that  the  evidence,  in  connection  with 
the  history  of  the  times,  showed  that  the  seizure  and  detention 
of  the  vessel  was  by  direction  or  permission  of  the  authorities 
of  the  state  of  Virginia,  or  of  the  city  of  Norfolk,  in  which  case 
they  alleged  the  loss  would  fall  within  the  exception  of  the 
.policy.  The  court  denied  the  motion.  Defendants'  counsel 
then  offered  to  read  in  evidence  the  secession  ordinance  passed 
by  the  state  of  Virginia  on  the  17th  of  April,  1861.  The  court 
sustained  an  objection  thereto  as  iunnaterial  and  irrelevant, 
but  permitted  it  to  be  read  for  the  solo  purpose  of  fixing  the 
date.  Defendants^  counsel  requested  the  court  to  charge  the 
jury  that  if  the  seizure  and  detention  were  by  the  authorities 
•of  the  state  of  Virginia  or  the  city  of  Norfolk,  it  was  within 
the  exception  of  the  policy  warranting  the  insurers  free  from 
loss  or  expense  in  case  of  seizure  or  detention,  and  that  the 
])laintiffs  were  not  entitled  to  recover.  The  court  refused  to 
do  so,  decided  that  there  was  no  question  for  the  jury,  and 
directed  a  verdict  for  the  plaintiffs. 

Sherman,  for  the  appellants. 
Reynolds,  for  the  respondents. 

By  Court,  Hunt,  J.  The  body  of  the  policy  on  which  this 
Action  is  brought  contains  the  following  clause:  "Touching  the 
adventures  and  perils  which  the  said  Columbian  Insurance 
Company  is  contended  to  bear  and  take  upon  itself  in  this 
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voyage,  they  are  of  the  seas,  men-of-war,  fireSi  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  re- 
prisals, taking  at  seas,  arrests,  restraints,  and  detainments  of 
all  kings,  princes,  or  people  of  what  nation,  condition,  or  qual- 
ity soever."  In  the  margin  of  the  policy  is  the  following  state- 
ment: ^'Warranted  free  from  loss  or  expense  arising  from  cap- 
ture, seizure,  or  detention,  or  the  consequences  of  any  attempt 
thereat."  It  is  clear  upon  authority  that  the  recital  last  quoted 
constitutes  a  warranty  on  the  part  of  the  assured,  and  that  it 
is  a  qualification  of  the  obligation  of  the  insurer  contained  in 
the  covenant  before  cited:  Dole  v.  MerchanU^  Ins.  Co.^  51  Me. 
465;  Dole  v.  New  England  Ins.  Co.^  6  Allen,  873;  Fifield  v.  Penn^ 
sylvania  State  Ins.  Co.,  47  Pa.  St  166  [86  Am.  Deo.  523];  Th$ 
Prize  Cases^  2  Black,  635. 

It  is  held  in  the  same  cases  that  the  capture  of  an  insured 
vessel  by  a  cruiser  of  the  so-called  Confederate  States  is  within 
this  warranty,  and  relieves  the  insurer  from  liability  upon  the 
policy.  These  decisions  were  based  upon  the  principle  that 
when  a  portion  of  the  citizens  of  a  civil  government  have 
rebelled,  established  another  government,  resorted  to  arms  to 
maintain  it,  and  the  rebellion  is  of  such  magnitude  that  the 
military  and  naval  forces  of  the  government  have  been  called 
out  to  suppress  it,  they  are  to  be  regarded  as  belligerents.  To 
create  belligerent  rights,  it  is  not  necessary  that  there  should 
be  war  between  separate  and  independent  powers;  they  may 
exist  between  the  parties  to  a  civil  war.  A  state  of  actual  war 
may  exist  without  a  formal  declaration  of  it  by  either  party, 
and  this  is  true  both  of  a  civil  and  a  foreign  war.  A  civil  war 
*  exists  whenever  the  regular  course  of  justice  is  interrupted  by 
'  revolt,  rebellion,  or  insurrection,  so  that  the  courts  cannot  be 
kept  open:  Prize  Cases,  2  Black,  667,  668. 

It  is  further  held,  by  the  same  authorities,  that  the  capture 
of  an  insured  vessel  by  an  unorganized  body  of  men,  who 
are  thieves,  robbers,  and  pirates  simply,  with  no  pretense  of 
authority  from  an  organized  government,  does  not  relieve  the 
insurer  from  liability  under  the  clauses  in  question.  I  shall 
examine  the  questions  arising  in  this  case,  upon  this  theory  of 
the  rights  of  the  parties. 

On  the  21st  of  April,  1861,  the  plaintiffs'  vessel  was  under- 
going repairs  in  the  port  of  Norfolk,  Virginia,  where  she  had 
been  driven  by  stress  of  weather.  On  the  morning  of  that  day 
a  body  of  men,  thirty  or  forty  in  number,  took  her  from  the 
place  where  she  was  being  repaired,  and  towed  her  to  a  wharf* 
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in  another  part  of  the  city.  Here,  aided  by  an  equal  number 
of  men  on  the  wharf,  they  broke  open  the  cabins  of  the  vessel, 
filled  her  with  stones,  and  took  her  about  a  mile  down  the 
river.  She  was  towed  off,  amid  the  cheers  and  shouts  of  those 
on  shore,  and  sunk  at  the  mouth  of  the  channel.  The  person 
conducting  these  operations  paid  no  attention  to  the  remon- 
strances of  the  master,  but  informed  him  that  what  he  did  was 
by  authority  of  the  state  of  Virginia.  The  master  could  obtain 
no  aid  from  the  military  and  no  relief  from  the  courts.  It 
was  a  scene  of  public  excitement,  —  as  the  witness  terms  it,  of 
madness, — the  occasion  of  which  will  appear  hereafter. 

Properly  to  appreciate  the  condition  and  rights  of  the  par- 
ties, it  is  necessary  to  look  at  the  state  of  the  country  on  the 
2l6t  of  April,  1861,  when  the  events  we  have  detailed  occurred. 

The  written  constitution  under  which  the  government  of 
the  United  States  of  America  was  formed  was  adopted  in 

1787.  At  the  close  of  the  war  with  Great  Britain,  in  which  its 
independence  was  accomplished,  the  Union  was  composed  of 
thirteen  states.  In  1861  the  Union  consisted  of  thirfy-six 
states,  possessing  many  rights  independent  of  each  other,  and 
independent  of  the  united  government  formed  by  them.  Of 
these  states,  Virginia  was  one.  South  Carolina,  Georgia, 
Mississippi,  Alabama,  Texas,  and  Florida  were  others.  The 
disputes  and  jealousies  existing  between  the  different  sec- 
tions of  the  country,  and  the  people  of  the  different  states, 
took  form  and  shape  in  the  autumn  of  the  year  1860.  The 
elections  held  in  November  of  that  year  resulted  in  the  choice 
of  Abraham  Lincoln  as  President  of  the  United  States.  A 
portion  of  the  Southern  States,  professing  to  consider  this' 
result,  and  the  principle's  of  the  successful  party  as  destructive 
to  the  institution  of  African  slavery,  then  existing  in  those 
states,  determined  to  withdraw  from  the  Union.  The  right 
thus  to  withdraw  had  been  claimed  by  those  states  for  many 
years,  whilst  the  claim  had  been  steadily  and  uniformly 
denied  by  the  Northern  States. 

On  the  20th  of  December,  1860,  with  ostentatious  defiance, 
the  state  of  South  Carolina,  by  a  convention  called  to  act 
upon  this  particular  subject,  declared  that  the  ordinance  of 

1788,  whereby  the  constitution  of  the  United  States  was  rati- 
fied, and  all  acts  of  the  state  of  South  Carolina  ratifying 
amendments  of  that  constitution,  were  repealed;  and  declaring 
that  the  "  union  now  subsisting  between  South  Carolina  and 
other  states,  under  the  name  of  '  The  United  States  of  Amer- 
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ica/  is  hereby  dissolved."  The  raising  of  armies  and  the 
appointment  of  commissioners  to  proceed  to  Washington,  to 
demand  the  delivery  to  that  state  of  all  forts,  light-houses,  and 
magazines  within  its  limits,  and  also  for  the  apportionment  of 
the  public  debt,  and  a  division  of  all  the  public  property  of 
the  United  States,  immediately  followed.  During  the  months 
of  January  and  February,  then  next,  the  states  of  Mississippi, 
Alabama,  Louisiana,  Florida,  and  Texas  adopted  ordinances 
to  the  same  effect. 

In  the  month  of  February,  1861,  the  deputies  from  these 
states  assembled  at  Montgomery,  in  the  state  of  Alabama,  and 
organized  a  government  upon  the  same  general  plan  as  the  one 
then  and  now  constituting  the  union  of  the  states  of  America. 
They  elected  a  president  and  vice-president;  organized  a  con- 
gress, to  consist  of  senators  and  members  from  the  several 
states  forming  their  nation;  a  cabinet  of  executive  officers  was 
selected;  the  moneys  and  credits  of  the  government  were 
issued;  commissioners  for  foreign  states  were  appointed;  mili- 
tary, naval,  and  civil  officers  were  designated;  a  national  em- 
blem was  assumed;  and  all  the  forms  of  a  permanent  and  an 
efficient  government  were  adopted,  with  the  name  of  '^The 
Confederate  States  of  America."  The  states  of  North  Caro- 
lina, Virginia,  Tennessee,  Missouri,  and  Arkansas  subsequently 
joined  this  confederacy.  It  is  sufficient,  for  the  purpose  of  de- 
ciding the  legal  questions  before  us,  to  say  that  the  rebellion 
thus  organized  assumed  gigantic  dimensions.  A  war  was  car- 
ried on  for  four  years,  by  land  and  by  sea,  between  the  two 
governments,  with  varied  success  on  the  part  of  the  different 
armies.  It  terminated  in  the  triumph  of  the  government  and 
the  complete  overthrow  of  the  rebellion,  in  the  spring  of  1865; 
but  not  until  the  government  had  expended  three  thousand 
millions  of  dollars  in  its  suppression,  and  three  hundred  thou- 
sand northern  soldiers  laid  down  their  lives  in  thus  maintain- 
ing the  integrity  of  their  government. 

These  subsequent  and  important  transactions  to  which  I 
have  alluded  so  briefly  are  competent  to  be  considered  in  de- 
termining the  status,  in  the  month  of  April,  1861,  of  the  par- 
ties whose  acts  we  are  to  consider:  Prize  Cases,  supra. 

When  the  state  of  South  Carolina  attempted  its  separation 
from  the  Union,  its  harbor  contained  several  forts,  garrisoned 
by  United  States  troops.  Both  the  soil  and  jurisdiction  of 
these  forts  belonged  to  the  United  States,  and  that  government 
declined  to  yield  them  to  the  repeated  and  urgent  demands  of 
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South  Carolina.  Major  Robert  Anderson,  of  the  United  States 
army,  was  in  command  of  these  forts,  in  this  month  of  April, 
and  had  transferred  his  men  and  munitions  from  Fort  Moul- 
trie to  Fort  Sumter,  both  being  forts  within  a  short  distance  of 
the  city  of  Charleston  and  in  its  harbor.  General  Beaure- 
gard, who  had  been  appointed  by  the  Confederate  States  a 
brigadier-general  in  their  service,  was  in  command  of  the 
troops  in  the  city  of  Charleston.  The  refusal  to  surrender 
Fort  Sumter  being  persisted  in,  that  officer,  on  the  twelfth  day 
of  April,  by  the  special  order  of  the  Secretary  of  War  of  the 
Confederate  States,  opened  fire  upon  the  fort.  The  preparai- 
tions  for  its  reduction  had  long  been  in  progress;  seventy  men 
only  formed  its  garrison,  and  seven  thousand  men  formed  the 
attacking  force.  An  unarmed  vessel,  loaded  with  provisions 
for  the  relief  of  the  garrison,  had  been  fired  upon  by  the  confed- 
erate authorities  and  compelled  to  abandon  her  purpose.  After 
a  siege  of  twenty-four  hours,  its  men  exhausted,  its  supplies  con- 
sumed, and  its  quarters  on  fire,  the  fort  was  surrendered.  Its 
commander,  with  his  forces,  marched  out  with  the  honors  of 
war,  saluting  the  flag  of  his  country  as  it  was  lowered. 

The  news  of  this  surrender  was  telegraphed  to  the  authori- 
ties at  Montgomery.  In  answer  to  the  congratulations  of  the 
assembled  multitude,  L.  Pope  Walker,  Secretary  of  War  of  the 
Confederate  States,  announced  the  intention  of  his  government 
to  pursue  its  Buccess,  and  predicted  that  before  the  1st  of  May 
following  the  confederate  flag  would  float  in  triumph  from  the 
Washington  capitol. 

On  the  fifteenth  day  of  April,  President  Lincoln  issued  a 
proclamation,  reciting  that  the  execution  of  the  laws  of  the 
United  States  was  obstructed  in  the  states  of  South  Carolina, 
Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas, 
by  combinations  too  powerful  to  be  suppressed  by  the  ordi- 
nary course  of  judicial  proceedings,  or  by  the  powers  vested 
in  the  marshals  by  law,  and  calling  forth  the  militia  of  the 
several  states,  to  the  number  of  seventy-five  thousand.  Within 
ten  days  thereafter  the  President  of  the  Confederate  States 
issued  a  proclamation  that  he  would  grant  letters  of  marque 
against  the  commerce  of  the  United  States,  and  did  issue 
many  commissions  of  that  character.  This  call  of  President 
Lincoln  was  contemptuously  refused  by  the  Southern  States, 
but  earnestly  and  immediately  responded  to  by  the  Northern 
States.  The  men  needed  were  at  once  supplied.  The  Sixth 
Regiment  of  Massachusetts  volunteers,  while  passing  through 


Sept.  1867  ]     SwiNNERTON  V.  Columbian  Insurance  Co.     505 

the  city  of  Baltimore,  on  tlie  19th  of  April,  in  response  to  the 
President's  call,  was  attacked  by  a  mob.  The  most  of  the 
soldiers  were  raw  recruits,  unarmed,  and  separated  frou)  their 
officers.  Three  of  the  soldiers  were  killed,  many  were  severely 
injured,  and  many  of  the  mob  were  killed  and  injured.  The 
railroads  leading  to  and  from  the  city  of  Baltimore  were  torn 
up  and  blockaded;  troops  and  supplies  could  only  reach 
Washington  by  a  circuitous  route,  and  that  city  was  for  a 
time  in  a  state  of  substantial  blockade.  The  excitement 
created  by  these  transactions  was  scarcely  inferior  to  that 
caused  by  the  attack  upon  Sumter.  It  pervaded  all  classes, 
and  all  sections,  receiving  approval  or  condemnation  accord- 
ing to  the  position  of  the  parties  affected. 

Before  referring  to  the  condition  of  public  affairs  in  Virginia 
at  the  time  of  the  capture  of  the  vessel  in  question,  the  follow- 
ing extract  from  the  southern  historian  of  the  war  will  illus- 
trate the  condition  of  the  country  at  the  close  of  Mr.  Bu- 
chanan's administration:  '^When  he  ceased  to  be  President 
on  the  4th  of  March,  1861,  seven  Southern  States  went  out  of 
the  Union;  they  had  erected  a  new  government;  they  had 
secured  every  federal  fort  within  their  limits,  with  two  excep- 
tions, Sumter  and  Pickens;  they  had  gathered,  not  only  mu- 
nitions of  war,  but  had  obtained  great  additions  in  moral 
power;  and  although  they  still  deplored  a  war  between  the 
two  sections,  as  a  'policy  detrimental  to  the  civilized  world,' 
they  had  openly  and  rapidly  prepared  for  it.  Fort  Moultrie 
and  Castle  Pinckney  had  been  occupied  by  the  South  Qarolina 
troops;  Fort  Pulaski,  the  defense  of  Savannah,  had  been  taken ; 
the  arsenal  at  Mount  Vernon,  Alabama,  with  twenty  thousand 
stand  of  arms,  had  been  seized  by  the  Alabama  troops;  Fort 
Morgan,  in  Mobile  Bay,  had  been  taken;  forts  Jackson,  St. 
Philip,  and  Pike,  near  New  Orleans,  had  been  captured  by 
the  Louisiana  troops;  the  Pensacola  navy-yard  and  forts  Bar- 
rancas and  McRae  had  been  taken,  and  the  siege  of  fort 
Pickens  commenced;  the  Baton  Rouge  arsenal  had  been  sur- 
rendered to  the  Louisiana  troops;  the  New  Orleans  mint  and 
custom-house  had  been  taken;  the  Little  Rock  arsenal  had 
been  seized  by  the  Arkansas  troops;  and  on  the  18th  of  Feb- 
ruary, General  Twiggs  had  transferred  the  military  posts  and 
public  property  in  Texas  to  the  state  authorities":  The  Losl 
Cause,  by  Edward  A.  Pollard,  Trent  &  Co.,  publishers,  N.  Y., 
1866,  pp.  98,  99. 

Virginia  was  ultimately  a  member  of  the  Southern  Con- 
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federacy,  and  in  the  desolation  of  her  territory  by  contending 
armies,  illustrated  the  horrors  of  civil  war.  At  this  time  she 
was  in  active  sympathy  with  the  confederates,  and  at  once 
refused  to  comply  with  President  Lincoln's  call  for  men  to 
sustain  the  country.  On  the  17th  of  April  the  convention  of 
the  state  of  Virginia  passed  its  ordinance  of  secession.  That 
portion  of  it  which  required  its  submission  to  the  popular  vote 
was  entirely  disregarded.  The  state  put  itself  in  active  and 
immediate  co-operation  with  the  Southern  Confederacy.  On 
the  same  day  another  ordinance  was  passed,  ^'  to  call  volun- 
teers into  the  service  of  the  state  ":  Laws  of  Va.  1861,  app. 
8.  The  governor  issued  a  proclamation  under  this  ordinance, 
calling  upon  the  militia  to  hold  themselves  in  immediate 
readiness,  and  in  reference  to  President  Lincoln's  call  for 
men,  he  uses  this  language:  ''  That  Virginia,  by  a  majority 
approaching  to  entire  unanimity,  declared  at  its  last  session 
that  the  state  would  consider  such  an  exertion  of  force  as  a 
virtual  declaration  of  war,  to  be  resisted  by  all  the  force  at  the 
command  of  Virginia;  and  subsequently  the  state  convention, 
now  in  session,  reaffirmed  the  same  policy  with  almost  equal 
unanimity."  In  refusing  to  respond  to  this  call.  Governor 
Letcher  closes  his  communication  in  these  words:  **  You  have 
chosen  to  inaugurate  civil  war,  and  we  will  meet  it  in  a  spirit 
as  determined  as  the  administration  has  exhibited  toward  the 
South":  Ann.  Reg.  1861,  "Virginia." 

On  the  day  of  the  passage  of  the  ordinance  of  secession,  the 
printed  sign  "  United  States  Court,"  in  the  custom-house 
building,  was  taken  down,  and  the  confederate  flag  was  raised 
on  the  capitol,  in  which  the  convention  was  sitting.  The 
custom-house  was  taken  out  of  the  hands  of  the  United  States 
officials,  and  placed  under  a  guard  of  state  troops.  The 
steamships  Yorktown  and  Jamestown  (private  property)  were 
seized  and  put  in  charge  of  Virginia  state  troops:  Id. 

On  tne  night  of  the  16th  of  April,  says  the  historian  Gree- 
ley (American  Conffict,  vol.  1,  p.  471),  "the  channel  of  the 
Elizabeth  River,  near  Norfolk,  was  obstructed  by  sinking  two 
small  vessels  therein,  with  intent  to  preclude  the  passage  either 
way  of  federal  ships  of  war.  The  number  appears  to  have 
been  increased  during  the  following  nights,  while  a  hastily 
collected  force,  under  General  Taliaferro,  a  Virginia  brigadier, 
who  reached  Norfolk  from  Richmond  on  the  18th,  was  re- 
ported to  be  preparing  to  seize  the  navy-yard  and  federal 
vessels  during  the  night  of  Saturday  the  20th."     At  this 
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yard  were  the  valuable  steam  frigate  Merrimac,  the  Cumber- 
iand,  the  Germantown,  Plymouth,  Karitan,  Columbia,  Dolphin, 
Pennsylvania,  Delaware,"  and  Columbus,  with  nearly  two  thou- 
sand cannons,  and  immense  quantities  of  arms,  munitions  of 
war,  naval  stores,  and  timber:  Id.  473.  On  the  2l8t  of  April 
all  these  vessels  were  sunk  or  burned,  and  all  this  property 
<lestroycd  by  the  United  States  authority,  under  the  direction 
of  Captain  Paulding  of  the  navy,  to  prevent  its  falling  into 
the  hands  of  the  rebels.  Cannons  were  spiked,  the  muskets 
and  revolvers  broken,  shot  and  shell  thrown  into  the  water, 
the  ships  scuttled  or  fired,  and  the  barracks  set  on  fire.  As 
-soon  as  the  United  States  troops  had  departed,  a  volunteer 
<;oropany  took  formal  possession  in  the  name  of  the  state  of 
Virginia,  and  raised  her  flag  on  the  ruins:  Id.  476. 

In  describing  the  effect  upon  Virginia  of  President  Lincoln's 
proclamation  of  the  15th  of  April,  calling  for  seventy-five 
thousand  men,  Mr.  Pollard  says:  "Two  days  after  the  inter- 
view of  her  commissioners  with  President  Lincoln  her  people 
were  reading  his  call  for  a  land  force  of  seventy-five  thousand 
men;  and  almost  instantly* thereafter  the  proud  and  thrilling 
news  was  flashed  over  the  South  that  Virginia  had  redeemed 
the  pledges  she  had  given  against  coercion,  and  was  no  longer 
a  member  of  the  federal  Union,  but  in  a  new,  heart  to  heart, 
•defiant  union  with  the  Confederate  States  of  the  South  ":  Lost 
Cause,  p.  116. 

The  same  authority  says  that  "  on  the  29th  of  April  Presi- 
-dent  Davis  [of  the  Confederate  States]  wrote  to  the  Confeder- 
ate Congress  then  convoked  by  him:  *  There  are  now  in  the 
field  at  Charleston,  Pensacola,  forts  Morgan,  Jackson,  St. 
Philip,  and  Pulaski  nineteen  thousand  men.  and  sixteen 
thousand  men  are  now  en  route  for  Virginia,  tt  is  proposed 
to  organize  and  hold  in  readiness  for  instant  action,  in  view 
of  the  present  exigencies  of  the  country,  an  a?  ny  of  one  hun- 
•dred  thousand  men":  Id.  117.  In  anothc  place  he  Bays: 
**  Virginia  had  taken  her  decisive  step,  and  passed  her  ordi- 
nance of  secession,  on  the  seventeenth  day  of  April.  It  be- 
came an  immediate  concern  to  secure  for  the  state  all  the 
•arras,  munitions,  ships,  war-stores,  and  ir.  itary  posts  within 
her  borders  which  there  was  power  to  sei  o.  Two  points  were 
-of  special  importance,  the  navy-yard  ?.  Gosport  (opposite  to 
Norfolk),  with  its  magnificent  dry-do*,  v,  its  huge  ship-houses, 
ehops,  forges,  warerooms,  rope-waJ'.i,  seasoned  timber  for 
ships,  masts,  cordage,  boats,  aja^.-^rrnition,   small-arms,  and 
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cannons.  Besides  all  these  treasures,  it  had  lying  in  it» 
waters  several  vessels  of  war.  The  otlier  point  was  Harper's 
Ferry,  on  the  Potomac  River,  with  its  armory  and  arsenal 
containing  about  ten  thousand  muskets  and  five  thousand 
rifles,  with  machinery  for  the  purpose  of  manufacturing  arms, 
capable  of  turning  out  twenty-five  thousand  muskets  a  year": 
Id.  122.  A  large  force  of  Virginia  volunteers,  to  the  number 
of  two  thousand  five  hundred,  was  immediately  collected  to 
attack  Harper's  Ferry.  To  prevent  its  falling  into  their 
hands,  the  garrison  set  fire  to  the  arms  and  buildings,  and 
escaped  across  the  railroad  bridge  into  ^laryland.  The  his- 
torian above  quoted  says:  "  The  retreating  garrison  had  laid 
trains  to  blow  up  the  workshops,  but  the  courage  and  rapid 
movements  of  the  Virginians  extinguished  them,  and  thus 
saved  to  their  state  the  invaluable  machinery  for  making 
muskets  and  rifles."  This  was  on  the  eighteenth  day  of  the 
same  month  of  April. 

It  is  impossible  to  shut  our  eyes  so  closely  as  not  to  see  that 
a  war  had  actually  been  commenced  against  the  United  States 
government  before  the  21st  of  April,  1861.  The  evidences  I 
have  cited  are  unanswerable.  The  formal  passage  of  the  ordi- 
nance of  secession  by  Virginia,  the  immediate  appointment 
of  commissioners  to  the  confederate  government,  tlie  sinking 
of  vessels  in  the  channel,  the  presence  of  armed  troops,  the 
destruction  of  the  navy-yards,  the  assault  on  Harper's  Ferry,, 
the  avowed  declarations  of  the  authorities  of  the  state  that  she- 
was  to  range  herself  with  her  Southern  allies,  the  concentra- 
tion  of  military  forces  at  Norfolk,  the  declaration  by  the  oflQcer 
in  charge  that  this  vessel  was  seized  by  authority  of  the  state- 
of  Virginia,  her  sinking  to  obstruct  the  passage  of  United 
States  vessels  to  this  port,  the  shouts  and  applause  of  the  peo- 
ple, the  excitement  pervading  all  classes,  the  impossibility  of 
finding  aid  in  the  courts,  —  afford  the  strongest  reason  to  con- 
clude that  this  seizure  was  an  act  of  war,  and  not  the  act  of  a 
mob.  The  actors  were  not  hoates  humani  generisj. nor  did  they 
act  causa  lucri.  The  act  of  the  21st  of  April,  18G1,  is  to  be 
received  and  passed  upon  as  we  now,  in  1867,  see  and  under- 
stand it.  It  doubtless  had  greater  significance  than  many  of 
its  actors  were  aware  of,  and  was  a  prelude  to  a  contest  antici- 
pated by  none:  Prize  CaseSj  2  Black,  668.  No  declaration  of 
war  is  necessary  to  give  to  individuals  or  to  nations  the  rights 
resulting  from  that  condition  of  society.  It  is  the  actual  con* 
dition  that  produces  the  result,  and  not  the  preRCDce  or  ab- 
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eence  of  a  declaration  to  that  effect  by  either  party.  In  the- 
contest  between  the  United  States  and  Mexico  in  1846,  tb& 
battles  of  Palo  Alto  and  Resaca  de  la  Palma  had  been  fought 
before  the  passage  of  the  act  of  Congress  of  the  13th  of  May^ 
1846,*  which  recognized  "  a  state  of  war  as  existing  by  the  act 
of  the  republic  of  Mexico."  This  act  not  only  provided  for  tho^ 
future  prosecution  of  the  war,  but  was  itself  a  vindication  and 
ratification  of  the  act  of  the  President  in  accepting  the  chal- 
lenge without  a  previous  formal  declaration  of  war  by  Con- 
gress: Prize  CaseSy  supra. 

With  the  light  reflected  upon  them  by  subsequent  events,, 
it  wonld  be  absurd  to  say  that  the  taking  of  Fort  Pulaski^ 
which  was  the  sea-coast  defense  of  Georgia,  or  the  seizure  of 
forts  Jackson  and  St.  Philip,  which  defended  the  approach  to 
New  Orleans,  or  the  attack  upon  Harper's  Ferry,  a  depot  and 
manufactory  of  fire-arms,  were  the  acts  of  riotous  individuals 
simply;  or  to  say  that  the  surrender  of  General  Twiggs,  by 
which  an  empire  in  extent,  an  army  in  numbers,  and  a  fortune 
in  property  were  transferred  to  the  rebellion,  was  the  illegal 
act  of  an  individual  simply;  or  to  say  that  their  acceptance 
by  the  state  of  Texas  was  a  private  and  unauthorized  trans- 
action only.  Each  of  these  acts  was  in  pursuance  of  a  purpose 
well  understood.  They  were  intended,  as  they  were  calcu- 
lated, to  weaken  the  military  power  of  the  government,  and 
strengthen  that  of  the  states  named, — to  furnish  the  means  of 
rebellion,  and  to  destroy  the  power  to  suppress  it. 

Whether  the  act  of  seizing  and  destroying  the  plaintiff*^ 
vessel  was  a  part  of  the  same  schenie  was  a  question  for  the 
jury.  I  think  proof  of  the  ordinance  of  secession  was  com- 
petent, and  that  the  general  question  of  the  object  and  char- 
acter of  the  seizure  should  have  been  submitted  to  them. 

I  have  not  overlooked  the  objection  made  by  the  respondent. 
to  tlie  consideration  by  this  court,  of  the  facts  of  history  to- 
whicli  I  have  referred.  It  is  objected  that  the  case  contains  ncv 
evidence  of  the  existence  of  a  civil  war;  that  it  does  not  sho\v^ 
that  the  mob  was  acting  by  any  public  authority;  and  that  no 
historical  proof  was  offered  to  the  court,  by  any  authentic 
history,  that  the  condition  of  things  existed,  as  we  are  all 
aware  that  it  did  exist,  in  fact.  This  objection  I  do  not  con- 
sider a  sound  one.  The  rule  I  take  to  be  this:  That  matters 
of  public  history,  affecting  the  whole  people,  are  judicially 
taken  notice  of  by  the  courts;  that  no  evidence  need  be  pro* 
duced  to  establish  them;  that  the  court,  in  ascertaining  them^ 
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resort  to  such  documents  of  reference  as  may  be  at  hand, 
and  as  may  be  worthy  of  confidence.  Thus,  in  the  prize  cases 
already  cited  {Prize  CaseSy  2  Black,  667),  the  court  use  this 
language:  ''The  actual  existence  of  civil  war  is  a  fact  in  our 
domestic  history  which  the  court  is  bound  to  notice  ami  to 
know.''  Knowledge  of  the  main  fact  would  necessarily  carry 
^vith  it  knowledge  of  the  particular  acts  of  war  which  created 
that  condition  of  things.  Upon  a  careful  reading  of  these 
-cases  as  reported,  as  well  as  of  the  arguments  of  counsel  on 
both  sides,  and  of  the  opinion  of  the  court,  and  the  dissenting 
opinion  of  Judge  Nelson,  I  see  no  statement  that*  proof  was 
made  of  any  of  the  general  facts  of  the  early  history  of  the 
rebellion.  Particular  proclamations  were  read,  correspondence 
-with  foreign  authorities  was  referred  to,  the  special  facts  of  the 
capture  of  the  vessels  and  their  circumstances  were  proved^ 
and  the  general  facts  connected  with  the  history  of  the  country 
seem  to  have  been  assumed  as  within  the  judicial  cognizance 
•of  the  court.  I  have  quoted  the  language  of  the  court  on  this 
point,  and  it  was  not  denied  by  counsel  against  whom  it  ap- 
plied, nor  doubted  in  a  dissenting  opinion,  which  holds  that 
until  the  passage  of  the  act  of  Congress  of  the  13th  of  July, 
1S61,  but  three  days  before  the  battle  of  the  first  Bull  Run,  no 
war  existed  in  a  legal  sense  between  the  armed  hosts  of  the 
different  sections  of  the  country,  but  that  it  was  simply  ''a 
personal  war  against  the  rebels,"  on  the  part  of  the  President. 
The  general  language  of  the  court  is  therefore  entitled  to  full 
significance. 

Mr.  Greenleaf  says,  in  his  work  on  evidence  (sees.  4-6): 
''  All  civilized  nations,  being  alike  members  of  the  great  fami- 
lies of  sovereignties,  may  well  be  supposed  to  recognize  each 
other's  existence,  and  general  public  and  external  relations. 
The  usual  and  appropriate  symbols  of  nationality  and  sover- 
eignty are  the  national  flag  and  seal.  Every  sovereign,  therefore, 
recognizes,  and  of  course  the  public  tribunals  and  function- 
aries of  every  nation  take  notice  of,  the  existence  and  titles 
•of  all  the  other  sovereign  powers  in  the  civilized  world,  their 
respective  flags,  and  their  seals  of  state.  In  like  manner,  the 
law  of  nations,  and  the  general  usages  and  customs  of  mer- 
chants, as  well  as  the  general  laws  of  their  own  country,  are 
recognized,  without  proof,  by  the  courts  of  all  civilized  nations. 
.  .  .  .  Neither  is  it  necessary  to  prove  things  which  must  have 
happened  according  to  the  ordinary  course  of  nature,  nor  to 
prove  the  course  of  time,  or  of  the  heavenly  bodies,  nor  the 
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ordinary  public  fasts  and  festivals,  nor  the  coincidence  of  days 
of  the  week  with  the  days  of  the  month,  nor  the  meaning  of 
words  in  the  vernacular  language,  nor  the  legal  weights  and 
measures,  nor  any  matters  of  public  history  affecting  the  whole 
people.  Courte  also  take  notice  of  the  territorial  extent  of  the 
jurisdiction  and  sovereignty  exercised  de  facto  by  their  own 
government,  and  of  the  local  divisions  of  their  country  into 
states,  provinces,  counties,  cities,  towns,  local  parishes,  or  the 

like They  will  also  judicially  recognize  the  political 

oonstitution  or  frame  of  their  own  government,  its  essential 
political  agents  or  public  officers,  sharing  in  its  regular  admin- 
istration, and  its  essential  and  regular  political  operations  and 
action.  Thus  notice  is  taken  by  all  tribunals  of  the  accession 
of  the  chief  executive  of  the  state  or  nation,  under  whose  au- 
thority they  act,  the  genuineness  of  his  signature,  the  heads 
of  department,  and  the  principal  officers  of  state,  the  election 
or  resignation  of  a  senator  of  the  United  States,  the  appoint- 
ment of  a  cabinet  minister  or  foreign  minister,  marshals,  and 

sheriffs In  fine,  courts  will  generally  take  notice  of 

whatever  ought  to  be  generally  known  within  the  limits  of 
their  jurisdiction.  In  all  these  and  the  like  cases,  where  the 
memory  of  the  judge  is  at  fiEtult,  he  resorts  to  such  documents 
of  reference  as  may  be  at  hand  and  he  may  deem  worthy  of 
confidence." 

In  Bank  of  Augusta  v.  Eariey  13  Pet.  690,  Chief  Justice 
Taney  says:  '^And  it  is  a  matter  of  history  which  this  court  is 
bound  to  notice,  that  corporations  created  in  this  country  have 
been  in  the  habit  for  many  years  past  of  making  contracts  in 
England  of  various  kinds  and  to  large  amounts,  and  we  have 
never  seen  a  doubt  suggested  of  the  validity  of  these  con- 
tracts." 

In  Jack  V.  Martin^  12  Wend.  328,  the  court  expressed  the 
opinion  that  it  was  warranted  in  taking  official  notice  of  the 
existence  of  slavery  in  Louisiana,  as  a  part  of  the  public  his- 
tory of  the  country.  For  other  instances  of  what  is  officially 
noticed  by  the  courts,  I  refer  to  Shaw  v.  Tobiasy  3  N.  Y.  188; 
Bayard  v.  Smith,  17  Wend.  88;  McCrackan  v.  Cholwelly  8  N.  Y. 
182;  Bronson  v.  Wiman,  10  Barb.  406;  Johnson  v.  Hudson  R. 
R,  Co.,  20  N.  Y.  65;  S.  C,  6  Duer,  633  [75  Am.  Dec.  375];  Ojh 
penheim  v.  Leo  Wolf  3  Sand.  Ch.  571;  Chapman  v.  Wilber,6 
Hill,  475;  People  v.  Breese,  7  Cow.  429;  Mechanics'  &  F.  Bank 
T.  Gt6«(m,  7  Wend.  460;  Farmtrs'  &  M.  Bank  v.  Butchers'  &  D. 
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Bank,  16  N.  Y.  125  [69  Am.  Dec.  678];  Farmers'  &  Af.  Bank  v. 
Butchers'  &  D,  Bank,  14  Id.  623. 

I  entertain  no  doubt  that  the  historical  facts  necessary  ta 
the  decision  of  the  case  were  proper  for  the  judicial  consider- 
ation of  the  court,  without  the  production  or  offer  of  proof.  I 
have  cited  the  histories  of  Mr.  Greeley  and  Mr.  Pollard,  not 
as  authorities,  nor  because  any  authorities  were  needed,  but 
as  containing  condensed  and  satisfactory  statements  of  the* 
particular  facts,  which  were  useful  for  the  purposes  of  this- 
action,  and  for  the  reason  that  the  two  historians,  dififering 
ioto  ccdo  in  their  views  and  feelings,  give  concurrent  statements 
of  the  facts  in  question.  I  should  not  deem  it  necessary 
that  any  history  should  be  cited  or  any  proof  made  to  show 
that  Henry  V.  conquered  France,  or  that  his  son  lost  it;  that 
Charles  I.  was  beheaded;  that  Napoleon  I.  established  an  em* 
pire  and  died  in  exile.  These  are  facts  of  general  history,, 
upon  the  truth  of  which  courts  would  hold  and  jurors  would 
find,  assuming  their  existence.  It  is  none  the  less  a  fact  ii^ 
general  history  that  Mr.  Lincoln  was  the  President  of  the 
United  States,  and  that  he  was  assassinated  while  holding 
that  office.  It  is  none  the  less  true,  and  none  the  less  historic^ 
that  a  war  between  the  different  sections  of  the  United  States 
occurred,  as  I  have  recited,  and  that  its  origin  in  Virginia  wa» 
based  upon  the  facts  I  have  stated.  This  rule  is  limited  to  n» 
particular  lapse  of  time,  and  to  no  particular  class  of  facts,, 
except  that  they  shall  be  those  of  general  history.  A  new  trial 
should  be  ordered. 

Judgment  reversed,  and  new  trial  awarded. 

Da  VIES,  C.  J.,  and  Wright,  J.,  dissented. 


Judicial  Notice:  See  Wells  v.  Jackson  /.  M,  Co.,  90  Am.  Deo.  575;  Lan* 
fear  v.  Meatier,  89  Id.  658,  note  663,  where  thia  subject  is  discussed  at  length. 
Courts  generally  take  judicial  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction:  People  v.  Snyder,  41  N.  Y. 
398;  Bo^oevB  v.  Amoux,  33  N.  Y.  Super.  Ct.  654;  Pnnce  v.  ShJkin,  71  Me.  367^ 
all  citing  the  principal  case.  But  this  is  as  far  as  they  have  gone:  LtnaJian 
V.  People,  3  Uun,  169;  S.  C,  5  Thomp.  &  C.  270,  also  citing  the  principal  case. 

The  pbincipal  case  is  also  cited  to  these  points  in  the  following 
cases:  Belligerent  rights  may  exist  between  the  parties  to  a  civil  war:  /*o6m- 
«o/i  v.  International  L.  A,  S.,  ^2  K.  Y.  62;  seizure  by  a  vessel  of  the  United 
States,  by  which  the  vessel  insured  was  taken  from  the  charge  of  the  cap- 
tain in  command,  and  which  occasions  the  loss,  comes  within  the  except 
tion  in  the  written  policy:  Murray  y.  Recdvera  qf  Harmony  F,  dt  M.  Ins,  Co,^ 
58  Btfb.  19;  war,  civil  or  inter  genUs,  dissolves  all  partnerships  between  th» 
citizens  of  hostile  states,  and  converts  every  citizen  of  one  hostile  state  int». 
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A  public  enemy  of  the  other:  BankqfNew  OrleanBY.  MaUhewB^  49  N.  T.  16; 
•commenced  when  the  ports  of  the  Confederate  States  were  blockaded  under 
the  proclamation  of  the  President  of  the  United  States,  on  the  19th  of  April, 
tSCl:  Bununde  v.  MaUheum,  M  Id.  81.  In  WoofU  v.  WHder,  43  Id.  167» 
the  court  say  that  the  historical  events  and  the  acts  of  the  national  execu- 
tive, in  connection  with  the  hostile  relations  between  the  government  and 
the  rebel  states,  which  had  transpired  prior  to  the  act  of  Congress  of  July 
13,  1861,  are  detailed  in  the  opinion  in  the  principal  case.  And  it  k  db» 
tinguished  in  DoU  ▼.  New  England  M.  M,  I,  Co,,  6  Allen,  894. 


Westfield  Bank  v.  Cobnbn. 

[87  Nbw  YoaK,  820.] 

Act  or  Aohvt  Which  is  Warranted  bt  Tsrxs  or  his  Powut  is  biiid* 
ing  upon  his  principal,  as  to  all  persons  dealing  in  good  faith  with  th* 
agent. 

NoncB  TO  Bank  Dirbctor  whils  not  Enoaoed  OmoiALLT  in  the  busi- 
ness of  the  bank  does  not  affect  the  bank. 

Action  by  the  plaintiffs  against  the  defendant  upon  a 
promissory  note  purporting  to  have  been  made  by  him  by  his 
attorney,  H.  A.  Bartlett,  payable  to  the  order  of  Carson  and 
Hard,  and  by  them  indorsed  to  Jessup  and  Laflin,  who  in- 
dorsed it  to  the  plaintiffs.  On  the  trial  it  appeared  that  Bart- 
lett  was  the  attorney  in  fact  for  the  defendant  in  his  name, 
place,  and  stead,  to  sign  all  notes  and  checks,  and  accept  all 
drafts  in  conducting  his  business,  as  then  prosecuted  by  him 
in  the  city  of  New  York;  and  that  the  note  was,  at  the  request 
of  Jessup  and  Laflin,  discounted  by  the  plaintiffs  before  ma- 
turity, in  the  usual  course  of  business  for  the  benefit  of  Car- 
son and  Hard.  The  defendant  offered  to  show  that  the  note 
was  made  as  an  accommodation  for  Carson  and  Hard,  and  not 
in  the  usual  scope  of  the  defendant's  business,  and  without 
his  knowledge  or  consent.  The  court  excluded  the  testimony 
so  offered.  It  was  shown  that  Jessup  was  one  of  the  directors 
of  the  plaintiffs'  bank,  and  that  he  knew  the  object  for  which 
the  note  was  made,  but  that  he  had  no  power  to  direct  the 
note  to  be  discounted,  and  did  not  so  direct.  The  court  di- 
rected the  jury  to  return  a  verdict  for  the  plaintiffs,  which  ' 
they  did,  and  the  judgment  entered  thereon  having  been  af- 
firmed at  general  term,  the  defendant  appealed  to  this  courti 
Other  facts  are  stated  iil  the  opinion. 

CadwaUader^  for  the  respondents. 
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liy  Court,  Parker,  J.  The  action  ie  brought  upon  a  prom- 
isBory  note  for  three  thousand  dollars,  purporting  to  have 
been  made  by  the  defendant,  by  his  attorney,  H.  A.  Bartlett^ 
dated  the  18th  of  September,  1860,  payable  three  months  from 
the  date  to  the  order  of  Carson  and  Hard,  and  by  them  in- 
dorsed to  Jessup  and  Laflin,  who  indorsed  it  to  the  phuntifTB. 

It  appeared  upon  the  trial  that  Bartlett,  who  made  the  note 
in  the  defendant's  name,  was  his  attorney  in  fact  for  him  and 
in  his  name,  place,  and  stead,  to  sign  all  notes  and  checks,  and 
accept  all  drafts  in  conducting  his  business,  as  then  prose- 
cuted by  him  in  the  city  of  New  York;  that  the  note  was  at 
the  request  of  Jessup  and  Laflin,  discounted  by  the  plaintiffs 
before  maturity,  in  the  usual  course  of  business  for  the  benefit 
of  Carson  and  Hard. 

The  defendant  offered  to  show  that  the  note  was  made  as 
an  accommodation  for  Carson  and  Hard,  and  not  in  the  usual 
scope  of  defendant's  business,  and  without  his  knowledge  or 
consent.  This  was  objected  to  by  the  plaintiffs,  and  excluded 
by  the  court,  to  which  ruling  the  defendant  excepted. 

It  was  shown  that  Jessup  was  one  of  the  directors  of  the 
plaintiffs'  bank,  and  that  he  knew  the  object  for  which  the 
note  was  made,  but  that  he  had  no  power  to  direct  the  note  to 
be  discounted,  and  did  not  so  direct. 

The  counsel  for  the  defendant  then  renewed  the  same  offer, 
on  the  ground  that  the  bank  had  notice  that  the  note  was  an 
accommodation  note  through  Jessup,  a  director.  This  was 
objected  to  by  plaintiffs'  counsel  and  excluded  by  the  court, 
and  the  defendant  excepted. 

When  the  plaintiflTs  rested  their  case,  the  defendant  moved 
for  a  dismissal  of  the  complaint,  on  the  grounds,  —  1.  That  the 
evidence  in  the  case  shows  that  the  authority  of  the  agent, 
Bartlett,  was  a  special  authority,  and  limited  to  the  business 
of  the  defendant;  2.  That  there  is  no  proof  that  Bartlett,  in 
giving  the  note  in  question,  acted  within  the  scope  of  his 
agency,  and  had  authority  to  give  it;  3.  The  authority  of  the 
agent,  Bartlett,  being  special  and  limited,  and  the  defendant 
having  offered  to  show  the  note  was  an  accommodation  note, 
the  plaintiffs  must  show  themselves  to  be  bona  fide  holders. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  called  Jessup  as  a  .witness,  and  asked  him 
the  following  question :  ''At  the  time  the  note  was  made,  was 
there  another  note  made  for  the  same  purpose?"  and  sub- 
sequently diverted  to  the  question  as  immaterial  and  irrele^ 
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vant,  and  the  objection  was  sustained;  to  which  ruling  the 
defendant  excepted. 

The  following  question  was  then  put  by  the  defendant's 
counsel  to  the  witness  :  "  Were  you  and  Laflin,  at  the  time  the 
note  was  made,  creditors  of  Carson  and  Hard  ?  "  This  question 
was  objected  to  by  the  plaintiffs'  counsel  as  immaterial  and 
irrelevant.  The  court  sustained  the  objection,  and  the  defend- 
ant's counsel  excepted. 

The  evidence  being  closed,  the  defendant's  counsel  asked 
that  the  question  whether  the  plaintiffs  had  notice  thalt  the 
note  was  an  accommodation  note  should  be  submitted  to  the 
jury,  and  that  they  should  be  instructed  that  if  they  found 
the  plaintiffs  had  such  notice,  then  the  defendant  would  bo 
entitled  to  a  verdict. 

The  judge  refused  the  request,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiffs  for  the  amount  of  the  note  and 
interest,  to  which  the  defendant's  counsel  excepted.  The  jury 
rendered  a  verdict  for  the  plaintiffs  for  $3,063.50,  upon  which 
(udgmtent  was  entered.  Upon  appeal  to  the  general  term,  the 
judgment  was  affirmed. 

There  is  no  doubt  that  the  plaintiffs  are  bona  fide  holders  of 
the  note,  for  value,  unless  they  are  chargeable  with  notice  of 
its  being  an  accommodation  note,  by  reason  of  notice  of  that 
Tact  to  Jessup,  a  director.  If  they  are  bona  fide  holders  of  the 
note,  for  value,  under  the  rule  which  is  now  well  settled,  they 
are  entitled  to  recover  against  the  defendant,  notwithstanding 
\he  fact  that  his  agent  exceeded  his  authority  in  making  it. 
The  principle  is  as  stated  in  North  River  Bank  v.  Aymar,  3 
Hill,  262:  "  Whenever  the  very  act  of  the  agent  is  authorized 
by  the  terms  of  the  power,  that  is,  whenever,  by  comparing  the 
act  done  by  the  agent  with  the  words  of  the  power,  the  act  is 
in  itself  warranted  by  the  terms  used,  such  act  is  binding  on 
the  constituent,  as  to  all  persons  dealing  in  good  faith  with 
the  agent;  such  persons  are  not  bound  to  inquire  into  facts 
aliunde.     The  apparent  authority  is  the  real  authority." 

This  principle,  although  the  case  was  reversed  by  the  court 
for  the  correction  of  errors,  has  been  since  recognized  and 
established  by  numerous  cases  in  this  court:  Farmers^  Bank 
V.  Butchers'  and  Drovers'  Bank,  14  N.  Y.  627;  S.  C,  16  Id.  135 
[69  Am.  Dec.  678];  GriswoM  v.  Haven,  25  Id.  595  [82  Am. 
Dec.  380];  Exchange  Bank  v.  Monteaih,  26  Id.  505;  Bank  oj 
New  York  v.  Bank  of  Ohio,  29  Id.  619.  The  note  being  nego- 
tiable, the  maker  is  deemed  in  law  to  enter  into  a  contract 
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with  every  one  to  whom  it  is  afterwards  negotiated,  so  that 
the  plaintiffs  thus  stand  in  privity  with  the  defendant,  and 
•are  within  the  rule  dealing  in  good  faith  with  the  agent,  not- 
withstanding the  payees  and  their  immediate  indorsers  had 
notice  that  the  agent  was  transcending  his  authority  in  the 
making  of  the  note:  Farmers*  and  Mechanica*  Bank  v.  Butchenf 
and  Drovers'  Bank,  16  Id.  141  [69  Am.  Dec.  678];  Griswdd  v. 
JSaven,  25  Id.  602  [82  Am.  Dec.  380]. 

This  principle  disposes  of  the  exception  to  the  refusal  to  dis- 
miss the  complaint,  and  brings  us  to  an  examination  of  the 
question  whether  notice  to  Jessup  that  the  note  was  an  accom- 
modation note  was  notice  to  the  plaintiffs.  It  is  to  be  remem* 
bered  that  Jessup,  although  a  director  of  the  plaintiffs'  bank, 
was  not  acting  as  such  in  the  discounting  of  the  note;  and  so 
far  as  was  shown  or  offered  to  be  shown,  notice  of  the  object 
for  which  the  note  was  made  was  not  given  to  him  as  such 
•director.  He  was  no  agent  of  the  bank  in  this  transaction, 
^nd  the  rule  that  notice  to  an  agent  is  notice  to  the  principal 
does  not  apply. 

It  was  said  by  Nelson,  C.  J.,  in  Bank  of  United  States  v. 
Davis  J  2  Hill  (N.  Y.),  463:  "  I  agree  that  notice  to  a  director 
or  knowledge  derived  by  him  while  not  engaged  officially  in 
the  business  of  the  bank  cannot  and  should  not  operate  to  the 
prejudice  of  the  latter.  This  is  clear  from  the  ground  and 
reason  upon  which  the  doctrine  of  notice  to  the  principal 
through  the  agent  rests.  The  principal  is  chargeable  with 
this  knowledge,  for  the  reason  that  the  agent  is  substituted  in 
his  place,  and  represents  him  in  the  particular  transaction; 
^nd  as  this  relation,  strictly  speaking,  exists  only  while  the 
agent  is  acting  in  the  business  thus  delegated  to  him,  it  is 
proper  to  limit  it  to  such  occasions." 

This  agrees  with  the  decision  of  the  court  in  National  Bank 
V.  Norton^  1  Hill  (N.  Y.),  572.  In  that  case,  one  member  of 
a  firm  after  dissolution  renewed  a  partnership  note  held  by  the 
plaintiff,  without  authority  from  or  knowledge  of  Norton,  his 
late  copartner.  Before  the  making  of  the  note  in  question,  one 
of  the  directors  of  the  plaintiffs'  bank  knew  of  the  dissolution 
of  the  firm;  and  the  question  was,  whether  such  knowledge 
was  notice  to  the  plaintiff.  At  the  circuit,  it  was  held  that  it 
was,  and  the  plaintiff  was  nonsuited.  A  motion  was  made  to 
the  court  in  bank  on  a  case  to  set  aside  the  nonsuit,  and  for  a 
new  trial,  which  was  granted.  The  court  says:  '^In  the  case 
at  bar,  the  learned  judge  had  proof  of  publishing  the  notice; 
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and  actual  knowledge  in  the  director,  whose  duty  as  one  of  the 
board  it  was  to  pass  on  the  discount  and  renewal  of  notes,  and 
who  waS)  therefore,  to  be  regarded  as  the  agent  of  the  plaintiffs, 
was  sufficient  proof  of  their  knowledge."  In  this  we  think  he 
€rred.  The  board  were  the  agents  for  the  purposes  mentioned, 
4ind  they  should  acquire  this  sort  of  knowledge  as  such,  or  at 
least  the  firm  should  show  notice  brought  home  to  some  other 
agent  specially  authorized  by  the  bank,  or  by  the  course  of 
their  business  to  receive  it:  See  also  Angell  and  Ames  on  Cor- 
porations, sees.  307,  308,  and  cases  cited. 

In  the  case  before  us,  I  think  the  knowledge  of  Jessup  that 
the  note  was  an  accommodation  note  was  not  notice  of  that 
{act  to  the  plaintiffs. 

The  question  put  to  the  witness  Jessup,  whether  at  the  time 
the  note  in  question  was  made  another  note  was  made  for  the 
same  purpose,  and  subsequently  diverted  to  other  purposes  by 
him,  was  manifestly  immaterial  and  irrelevant,  and  therefore 
properly  excluded.  The  same  is  true  of  the  question  whether 
Jessup  and  Laflin  were  creditors  of  Carson  and  Hard  at  the 
time  when  the  note  in  question  was  made. 

There  was  no  question  to  be  submitted  to  the  jury,  and  they 
were  properly  directed  to  find  a  verdict  for  the  plaintiffs.  The 
judgment  should  be  affirmed. 

Judgment  affirmed. 

•  

FUNOOVAL,  wHBf  BoovD  BT  Aois  ov  HIS  AouiT:  Soe  Law  ▼.  Stobn,  90 
Am.  Dea  666^  note  659,  where  other  caoee  are  oollectedL  The  principal  ii 
bound  by  the  acts  of  hie  agent  within  the  scope  of  his  apparent  authority: 
Marsh  ▼.  Oilbert^  2  Hun,  61;  S.  C,  4  Thomp.  &.  C.  262,  citing  the  principal 
ease.  Where  the  acts  of  an  agent  are  aathorized  by  the  terms  of  his  power, 
such  acts  are  binding  upon  the  principal  as  to  aU  persons  dealing  in  good 
Caith  with  the  agent:  ffuni  ▼.  Chapin,  6  Lans.  144,  citing  the  principal  case. 
Bat  when  a  party  deals  with  an  agent  who  is  acting  under  a  speoisl  and  lim* 
ited  power,  he  is  chargeable  with  notice  of  the  restriction  which  the  principal 
in  the  instrument  creating  that  power  may  have  imposed  upon  him:  Bumited 
▼.  Hoadky,  11  Hun,  488;  Quum  ▼.  Carr,  6  Thomp.  &  C.  403»  both  citing  the 
principal  case. 

NonoB  TO  DniBoroR  or  Cokposation,  whkn  Notigb  to  CoBPOBATioir, 
AND  WHXir  NOT:  See  Boyd  ▼.  Cheaapeahe  dt  O.  C,  Co.^  79  Am.  Bee.  646^  note 
649;  General  Ine.  Co,  v.  UnUed  StaUa  Ins.  Co.,  69  Id.  174,  note  181.  A  cor* 
poration  is  not  bound  by  the  acts  of  its  trustees  acting  as  individuals:  Con- 
MofU  ▼.  Redor  eie.  qf  8L  Albans  Church,  4  Daly,  312,  citing  the  principal 
case.  Unofficial  knowledge  or  acts  of  a  director  are  no  more  <^^erative  on 
the  corporation  than  those  of  a  stranger:  AUasUk  State  Bamk  ▼.  Samrp,  18 
Hun,  41;  S.  C.  on  appeal,  82  N.  Y.  306,  Oetnum  r.  Second  NaUkmal  BmA^ 
23  Hun,  603^  both  citing  the  principal 
AM.  Dae.  Vol.  XCin-S7 
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Stbwabt  V.  Brown. 

[87  NBW  TOBK,  SNL] 

Pabtnkbs  abb  Bntetlxd  to  Claim  Bsnxrt  ov  Ezbkfiioh  Law  as  t» 

property  belonging  to  the  partnership. 
Lahouaos  or  Exsmftion  Act  should  bb  CojarasaED  in  harmony  with  its 
hnmane  and  remedial  purpose. 

Action  in  nature  of  replevin,  brought  by  the  plaintiffs  against 
the  defendant,  the  sheriff  of  Allegany  County,  for  the  recovery 
of  a  pair  of  horses  and  a  double  harness,  levied  on  by  him 
under  an  execution  against  the  plaintiffs  as  partners.  The 
referee  found  that  the  plaintiffs  were  partners  in  the  ownership 
of  the  horses  and  harness;  that  they  had  no  other  property, 
except  a  few  articles  of  household  furniture  of  trifling  value; 
that  each  of  them  was  a  householder,  and  each  had  a  family,, 
for  which  he  provided;  and  that  both  the  plaintiffs  derived 
their  support  from  the  use  of  the  horses  and  harness,  having 
no  other  means  to  provide  for  their  families.  There  was  a 
judgment  for  the  plaintiffs,  which  was  affirmed  at  the  general 
term,  and  the  defendant  appealed  to  this  court  Other  facts 
are  stated  in  the  opinion. 

Vedder^  for  the  appellant. 

Angdy  for  the  respondent. 

By  Court,  Porter,  J.  The  argument  submitted  for  the  ap- 
pellant is  ingenious;  but  its  fallacy  is  apparent,  in  view  of  the 
conclusions  to  which  it  tends.  If  it  proves  anything,  it  is 
that  the  property  of  a  firm  is  not  owned  by  the  persons  who 
compose  it,  either  collectively  or  otherwise.  It  certainly  does 
not  belong  to  any  one  else,  and  if  the  appellant  is  right,  the 
title  is  in  a  state  of  abeyance.  If  the  partners  have  such  an 
ownership  as  subjects  the  -property  to  seizure  on  execution^ 
they  have  also  such  an  ownership  as  entitles  them  to  claim  ita 
exemption,  in  a  case  plainly  falling  within  the  terms  and  in- 
tent of  the  statute. 

In  the  instance  before  us,  the  complaint  alleges,  and  the  an* 
swer  admits,  that  the  horses  and  harness  in  question  were  the 
property  of  the  plaintiffs.  The  facts  found  by  the  referee 
meet  all  the  requirements  of  the  act,  exempting  from  levy 
and  sale  the  necessary  team  of  ^'  any  person,  being  a  house- 
holder, or  having  a  family  for  which  he  provides ":  4  Bdm. 
Stat.  626.  It  is  insisted  that  the  clause  applies  only  to  a  sev- 
eral owner,  as  the  word  "  person  "  is  used  in  the  singular  num* 
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ber.  The  short  answer  is,  that  by  a  provision  in  our  general 
law,  when  a  statute  refers  to  any  matter  or  person,  by  words 
importing  the  singular  number,  several  matters  or  persons 
shall  be  deemed  to  be  included,  unless  such  a  construction 
would  be  repugnant  to  the  general  language  employed:  2  R.  S. 
778,  sec.  11. 

In  respect  to  articles  otherwise  within  the  terms  of  the  act, 
such  ownership  as  suffices  to  make  them  subject  to  seizure 
brings  them  within  the  exemption.  If  each  of  the  respond- 
ents had  owned  a  pair  of  horses,  both  teams  would  ha^e  been 
exempt  upon  the  state  of  facts  found  by  the  referee.  It  would 
be  an  obvious  perversion  of  the  statute  to  hold  that  the  plain- 
tiffs forfeited  its  protection  by  owning  but  a  single  team  be* 
tween  them,  used  for  the  common  support  of  both. 

The  language  of  the  act  should  be  construed  in  harmony 
with  its  humane  and  remedial  purpose.  Its  design  was  to 
shield  the  poor,  and  not  to  strip  them;  the  interest  it  assumes 
to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less. 
The  ownership  of  the  team  may  be  joint  or  several;  it  may  be 
limited  or  absolute.  Whatever  it  be,  within  the  limitations  of 
the  statute,  the  debtor's  interest  is  exempt,  in  view  of  his  own 
necessity  and  of  the  probable  destitution  to  which  its  loss 
might  reduce  a  family  dependent  on  him  for  support  The 
judgment  should  be  affirmed. 

Judgment  affirmed. 

Pakthxbship  Pbopibtt  la  Exempt  from  execution  the  saine  as  is  indi- 
vidual property,  under  a  statute  which  exempts  to  the  judgment  debtors  spe- 
cific property:  Oilman  v.  WUSotm,  76  Am.  Dec.  219.  The  principal  case  was 
cited,  but  not  followed,  in  Oayhrd  v.  Imhoff^  26  Ohio  St.  326,  and  In  re 
HandUn,  12  Nat.  Bank.  Beg.  53,  S.  C,  3  DiU.  295,  to  the  point  that  members 
of  an  insolvent  firm  are  entitled  to  statutory  exemptions  out  of  partnership 
property. 

ExEMPTiOK  Laws  abb  Remedial,  and  should  be  Liberallt  Construed: 
See  OUman  v.  Williams,  76  Am.  Dec.  219,  note  224;  Montague  v.  JRichardrnm, 
63  Id.  173,  note  177,  where  other  cases  are  collected;  CantreU  v.  Connor,  6 
Daly,  225;  S.  C,  51  How.  Pr.  46,  citing  the  priucipal  case. 

The  principal  case  is  cited  in  Bartholomew  v.  West,  8  Nat.  Bank.  Beg.  14, 
8.  C,  2  Dill.  293,  and  In  re  Parka,  9  Nat  Bank.  Reg.  273,  to  the  point  that 
when  an  exemption  statute  speaks  of  property  owned  by  the  debtor,  it  does  not 
mean  that  the  ownership  must  be  of  the  full  legal  title.  It  is  sufiident  if 
the  interest  be  such  as  may  be  sold  on  execution  or  subjected  to  the  payment 
of  debts.  It  is  distinguished  in  Brown  v.  Domb^  9  Hun,  11,  and  /»  rs 
BiodgeU,  10  Nat.  Bank.  Reg.  149. 
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Walton  v.  Sugg. 

[Phillips's  Law,  oa.] 

^yaoMK  OF  NoBTH  Cabolina  Who  Authobizis  Sun  TO  BB  Bbovoht  or 
Tbzab  is  personally  liable  for  costs  adjudged  against  him,  and  a  jndg- 
■lent  therefor  may  be  enforced  in  North  CSarolina  as  a  valid  foreign  judg- 
ment. 

TLAnrrms  in  Suit  abb  Ck>NSTBncTivBLT  is  Court  Au.  thb  Whilb  to  see 
the  proceedings  from  the  beginning  to  the  end,  and  they  are  bonnd  to 
know  what  was  the  judgment  of  the  court  without  special  notice. 

Burr  IS  not  Ended  until  Gompletb  SATtSFAonoN  ov  or  discharge  from  the 
judgment  of  the  court  therein. 

Fbooebdino  to  Bbtaz  Ck)6TS  IS  NOT  Sbpabatb  Suit,  but  is  amotioii  in  the 
cause  in  which  the  costs  are  awarded. 

Shbbiit's  Fbbs  abb  Pabt  or  Costs  or  Suit. 

Whbbb  Pebson  AGAINST  Whom  Fobbion  Judombmt  was  Kbndbxbd  ia 
shown  to  have  been  regularly  a  party  to  the  suit»  no  other  court  can,  in 
an  action  on  such  judgment  in  another  state,  look  to  see  whether  the 
court  ought  to  have  rendered  such  a  judgment,  but  every  other  court 
must  give  full  faith  and  credit  thereto. 

Attobnbt  Once  Admitted  to  Befbbsbnt  Pabtt  cannot  bb  Dischaboed 
unless  with  the  consent  of  the  court,  until  the  suit  is  ended.  While  his 
name  continues  on  the  record,  the  adverse  party  has  the  ri^t  to  treat 
him  as  the  authorized  attorney,  and  the  service  of  notioe  on  him  is  as 
valid  as  if  served  on  the  party  himself. 

Motion  to  Retax  Costs  Which  have  been  Made  out  bt  Glbbx  is  ib 
the  nature  of  an  appeal  from  his  decision  to  the  court. 

Debt  on  a  foreign  judgment.    The  opinion  states  the  £EUsti^ 

No  counsel  for  the  appellants. 
Phillips  and  Battle^  for  the  plaintiff. 
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By  Court,  Readb,  J.  It  is  a  fundamental  principle  that  a 
party  must  have  notice  of  any  proceeding  against  him  before 
he  can  be  bound  thereby.  The  defendants  say  they  had  ne 
notice  of  the  proceedings  against  them,  and  that  therefore  they 
are  not  bound. 

The  facts  are,  that  the  defendants  instituted  a  suit  in  Texas, 
and  failed  therein,  and  judgment  was  given  against  them  for 
the  costs.  The  plaintiff  was  sheriff  in  Texas,  and  the  present 
claim  is  for  his  fees  as  sheriff  in  the  Texas  suit,  and  was  a 
part  of  the  costs  in  the  cause.  The  sheriff's  fees  were  not 
taxed  by  the  clerk  in  the  bill  of  costs,  as  at  first  made  out, 
and  were  retaxed,  upon  motion.  Notice  of  the  motion  was 
served  upon  the  attorneys  of  the  plaintiffs  in  that  suit  who 
are  the  defendants  in  this. 

1.  Were  the  defendants  entitled  to  special  notice?  They 
were  the  plaintiffs  in  the  cause,  and  therefore  were  construc- 
tively in  court  all  the  while  to  see  all  the  proceedings  from  the 
beginning  to  the  end.  And  the  end  is  not  the  close  of  the 
trial,  but  the  complete  satisfaction  of  or  discharge  from 
the  judgment  of  the  court.  The  sheriff's  claim  was  not  a 
distinct  demand  separate  from  that  suit,  but  was  incident  to 
it,  and  is  expressly  stated  in  the  case  to  be  a  part  of  the  costs. 
And  the  proceeding  to  retax  was  not  a  separate  suit,  but  was 
a  motion  in  that  cause.  It  would  seem,  therefore,  that  as  the 
defendants  in  this,  the  plaintiffs  in  that,  suit  sought  the  aid 
of  the  Texas  court  and  its  officers,  they  were  bound  to  know 
what  was  the  judgment  of  the  court  without  special  notice. 
The  judgment  was  that  they  (Should  pay  the  costs;  the  sheriff's 
fees  were  a  part  of  the  costs;  and  therefore  the  judgment  was 
that  they  should  pay  the  sheriff's  fees.  And  that  being  the 
judgment  of  the  court,  the  failure  of  the  clerk  to  make  a 
proper  memorial  of  it,  and  to  tax  the  costs,  did  not  alter  the 
judgment.  And  upon  its  being  brought  to  the  notice  of  the 
court  that  its  judgment  was  not  properly  entered  by  the  clerk, 
it  was  the  duty  of  the  court  to  have  the  record  corrected  so  as 
to  make  it  speak  the  truth.  It  would  seem,  therefore,  that  no 
other  court  can  look  into  the  proceedings  to  see  whether  the 
court  ought  to  have  rendered  such  a  judgment;  but  that  every 
other  court  must  give  faith  and  credit  to  the  same,  if  the  per- 
son against  whom  the  judgment  is  was  regularly  a  party  to 
the  suit;  and  in  regard  to  that,  no  question  can  arise  in  this 
case,  because  the  defendants  in  this  were  the  plaintiffs  in  that 
suit. 
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But  suppose  this  were  not  so,  then, — 

2.  Did  the  defendants  have  notice  of  the  motion  to  retax 
the  costs  ? 

The  defendants  live  in  North  Carolina,  and  the  notice  was 
served  upon  their  attorneys  in  the  Texas  suit    The  attomejB 
say  that  they  were  instructed  by  the  defendants  to  see  that 
the  costs  were  reduced  as  much  as  possible,  but  they  were 
not  specially  instructed  in  regard  to  fiie  notice  to  retax. 
And  the  defendants  insist  that  they  ceased  to  be  their  attor- 
neys when  the  trial  ended,  although  they  had  not  been  ex- 
pressly discharged.     ''The  warrant   of  attorney  continues 
until  the  end  of  the  suit,  and  he  may  sue  out  and  prosecute 
execution  after  judgment,  and  may  receive  the  amount  of 
the  judgment  and  costs.    Pending  the  suit,  the  client  cannot 
change  his  attorney  without  leave  of  the  court":  1  Arch.  Pr. 
27.     In  the  case  of  United  States  v.  Curryy  6  How.  106,  in 
which  a  question  was  made  as  to  the  validity  of  a  citation  in 
a  writ  of  error  served  upon  the  attorney  in  the  original  cause, 
Taney,  C.  J.,  in  delivering  the  opinion,  says:  "  No  attorney  or 
solicitor  can  withdraw  his  name  after  he  has  once  entered  it 
on  the  record,  without  the  leave  of  the  court    And  while  his 
name  continues,  there  the  adverse  party  has  the  right  to  treat 
him  as  the  authorized  attorney  or  solicitor,  and  the  service  of 
notice  on  him  is  as  valid  as  if  served  on  the  party  himself. 
And  we  presume  that  no  court  would  permit  an  attorney  who 
had  appeared  at  the  trial  with  the  sanction  of  the  party,  ex- 
pressed or  implied,  to  withdraw  his  name  after  the  case  was 
finally  decided.     For  if  that  could  be  done,  it  would  be  im- 
possible to  serve  the  citation  where  the  party  lived  in  a  dis- 
tant country,  or  his  place  of  residence  was  unknown,  and  would 
in  every  case  occasion  unnecessary  expense  and  difficulty, 
unless  he  lived  at  the  place  where  the  court  was  held.    And 
so  far  from  permitting  an  attorney  to  embarrass  and  impede 
the  administration  of  justice  by  withdrawing  his  name  after 
trial  and  final  decree,  we  think  the  court  should  regard  any 
attempt  to  do  so  as  open  to  just  rebuke." 

In  that  case  the  affidavit  of  the  attorney  was  filed,  and  in 
that  it  was  stated  that  at  the  time  of  service  of  notice  on 
him  he  was  not  the  attorney,  but  had  been  paid  his  fee  and 
discharged,  and  that  he  so  informed  the  marshal  when  he 
served  the  notice.  Yet  the  notice  was  held  to  be  sufficient 
*^  If  the  opposite  party  wish  to  be  present  at  the  taxation  of 
oust,  and  doubt  if  the  other  party  will  give  him  notice  of  it. 
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he  may  obtain  from  the  clerk  of  the  rules  a  rule  to  be  present 
at  the  taxation.  In  fair  practice,  however,  it  is  usual  to  give 
notice  of  taxation  without  being  ruled  to  do  so":  1  Arch.  Pr. 
225. 

It  is  usually  intrusted  to  the  clerk  to  make  out  the  costs, 
And  a  motion  to  retax  is  in  the  nature  of  an  appeal  from  his 
decision  to  the  court;  and  although  the  opposite  party  may 
have  no  such  right  to  notice,  as  that  it  can  be  collaterally  in- 
-quired  into  in  another  court,  yet  it  is  supposed  that  the  court 
in  which  the  motion  is  made  will  see  thai  notice  is  given.  In 
the  Texas  court  notice  was  served  upon  the  attorneys  in  the 
<»use,  and  we  cannot  see  that  there  was  any  error.  There  i^* 
no  error. 

Judgment  affirmed. 

CogOf  What  Rkoovsbabub  as:  See  Bla  v.  JThcxb,  88  Am.  Deo.  179,  note 
tSO,  where  this  SBbjeot  is  ducoased  at  length. 

Right  ov  Pabtt  to  Chavob  his  Attobhst:  See  Board  qf  ComnuB- 
montra  t.  Younger,  87  Am.  Deo.  164,  note  168,  where  thU  eubjeot  is  dis* 
«ii88ed. 

FoBOOV  JmMMnrn^  when  Comolxtbivk:  See  Rankin  v.  Ooddard,  89  Am. 
Dec  718,  note  720^  where  other  cases  are  collected. 


Hill  v.  Bell. 

[Phillips's  Law,  122.]      * 

Ikstbuksmt  will  im  Established  as  Olograph  Will,  notwithstanding 
the  fact  that  it  has  upon  it  an  attestation  clause  unwitnessed. 

Placing  or  Olograph  bt  Testator  among  his  Valuable  Papers  and 
effects  satisfies  the  requirements  of  the  statute  on  the  matter  of  deposit. 

Clerk  does  Right  in  Passing  upon  and  Allowing  Deposition  to  bi 
Read,  where  he  finds  it  among  the  papers,  with  a  commission  unat- 
tached, and  an  envelope  appearing  to  have  been  sealed  up  and  after- 
wards broken  open. 

Caveat.  The  will  in  question,  which  was  duly  proved  to 
be  in  the  handwriting  of  the  deceased,  had  an  attestation 
•clause,  but  no  subscribing  witnesses.  After  the  testator's 
•death,  the  paper  writing  propounded  was  found  in  his  trunk, 
with  valuable  papers  and  money.  The  deposition  of  Mrs.  Hill, 
referred  to  in  the  opinion,  was  found  by  the  clerk  among  the 
papers.  He  also  found  there  a  commission  not  attached  to 
the  deposition,  but  which  was  shown  to  have  been  regularly 
issued.  He  produced  an  envelope  directed  to  him  as  clerk,  in 
^hich  he  thought  that  the  commission  and  depositions  had 
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been  returned  to  him,  and  which  had  the  appearance  of  ha^an^ 
been  sealed.  The  clerk  passed  upon  the  ricpositionsy  and  the 
court  permitted  them  to  be  read.  There  was  a  verdict  for  th» 
propounder,  and  a  new  trial  being  refusedi  there  was  an  appeal 
taken  to  this  court. 

Manly  and  Haughton^  for  the  propounder. 
Oreen  and  Perry y  for  the  caveators. 

By  Court,  Battle,  J.  The  objections  to  the  validity  of  th» 
script  propounded  for  probate  as  the  last  will  and  testament 
of  William  S.  Ward  were  of  two  kinds:  1.  That  the  de- 
ceased  intended  to  make  and  publish  it  as  an  attested,  and 
not  as  a  olograph,  will,  and  that  therefore  it  was  never  so 
completed  as  to  operate  as  a  will:  2.  That  if  it  were  a  olo- 
graph paper,  it  was  not  found  among  the  valuable  papers  and 
effects  ''of  the  deceased,  nor  was  it  lodged  in  the  hands,  of 
some  person  for  safe-keeping." 

1.  The  first  objection  is  fully  answered  by  the  two  cases  of 
Harruon  v.  Burgess  j  1  Hawks,  384,  and  Broum  v.  Bea/ver^  3  Jones,. 
616  [67  Am.  Dec.  255].  In  the  former  it  was  held  that  the- 
fact  of  there  being  the  signature  of  one  subscribing  witness  to 
a  will  of  land  did  not  prevent  it  from  being  proved  as  a  olo- 
graph will;  and  in  the  latter,  that  it  was  no  objection  to  tho 
probate  of  a  script  as  a  olograph  will  that  it  had  one  sub- 
scribing witness,  and  was  intended  by  the  decedent  to  bo 
proved  by  subscribing  witnesses,  which  intent  was  frustrated 
by  the  fact  that  the  second  attesting  witness  was. incompetent. 
The  declaration  made  by  the  decedent  in  the  present  case,  that 
he  wished  to  obtain  the  subscription  of  witnesses  to  his  will,, 
though  strengthened  by  an  attestation  clause,  cannot  be  of 
more  avail  against  its  validity  than  was  the  actual  attestation 
in  the  cases  referred  to.  Besides,  it  was  entirely  proper  in  the 
judge  to  leave  it  to  the  jury  to  determine  whether,  from  all  the 
circumstances,  they  believed  that  the  paper  writing  was  de- 
posited by  the  deceased  among  his  valuable  papers,  with  tho 
intention  that  it  should  be  his  will:  Simms  v.  Simms,  5  Ired.  684. 

2.  The  second  objection  is  equally  unavailing.  According 
to  the  evidence,  the  trunk  in  which  the  script  was  found  had 
papers  and  effects  of  value,  and  of  greater  value  than  those  iu 
the  box;  and  this  trunk  was  legally  in  the  possession  of  the- 
decedent,  though  for  the  time  deposited  at  the  house  of  another 
person.  The  deceased  did  not  deposit  the  script  ''in  the 
hands "  of  that  person  for  safe-keeping,  but  he  did  place  it 
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among  his  own  valuable  papers  and  effects,  where  it  was- 
found  after  his  death.  The  case  of  Utile  v.  Lochman^  4  Jones^ 
494,  in  stating  what  is  not  a  proper  depository  for  a  olograpb 
paper,  shows  clearly  that  the  one  established  by  the  testimony^ 
in  the  present  case  was  just  such  a  place  as  was  in  the  con- 
templation of  the  statute:  See  Rev.  Code,  c.  119,  sec.  1. 

The  objection  made  to  the  admissibility  of  Mrs.  Hill's  dep- 
osition cannot  be  sustained.  There  was  sufficient  testimony^ 
to  justify  the  clerk  in  finding  that  there  was  a  commission  for 
taking  the  deposition,  and  that  it  had  been  returned  to  the- 
court  properly  sealed  up  by  the  commissioner  who  took  it» 
The  clerk  did  right,  therefore,  in  passing  upon  it  and  allowing: 
it  to  be  read:  See  Rev.  Code,  c.  31,  sec.  63. 

No  error  being  found  in  the  judgment  of  the  superior  court,, 
it  must  be  affirmed. 

Judgment  affirmed. 


OLOORAPmo  WniA:  See  i2oy  ▼.  Boif»  Eafr^  84  Am.  Deo.  G98»  note 
Ptna  Y.  Ntia  Orkans  and  Baltimore^  71  Id.  606^  note  609,  where  otber  oaae» 
■hewing  what  ie  neoenuy  to  oonetitate  an  olographio  will  are  ooOeeted. 
Script  may  be  proved  as  an  olographio  will,  though  attested  hy  sobeoribini^ 
Bnmm  t.  B€amr,  67  Id.  2fiS. 


State  v.  Fabbow 

[PmuiPB's  Law,  isl] 

JUBT  HAT  ImVIB  AND  FdTI)  EtKBLY   IlfORKDnENT   OF  LABGBirT   VBOM   £▼!• 

BXVCB  of  the  following  facts:  The  owner  of  a  hneket  of  pease^  having: 
taken  the  tame  to  market  for  sale,  and  having  occasion  to  go  some- 
distance  to  inquire  the  price  of  pease,  set  his  bucket  down  in  a  cart, 
which  he  mistook  for  that  of  a  friend;  when  the  owner  of  the  cart,  who- 
was  absent  when  the  bucket  was  placed  in  it,  was  about  to  leave  th»- 
.  market,  he  raised  the  bucket  and  asked,  "Whose  are  they?*'  The- 
defendant  took  the  bucket,  whereupon  the  owner  of  the  cart  told  him 
that  he  must  give  it  to  the  true  owner  when  he  retnmed.  When  the* 
owner  of  the  bucket  returned,  he  found  his  bucket  gone,  and  went  after 
the  defendant,  who  had  placed  beets  and  lettuce  upon  the  bucket^  and 
was  insolent  and  unwilling  to  surrender  it. 

Larceny.    The  jury  found  the  defendant  guilty.    The  £ACt» 
appear  from  the  eyliabus  and  the  opinion. 

S.  H.  Rogersy  attomey-generaly  for  the  state. 
W,  A.  Wright^  for  the  defendant. 
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Bj  Court,  Pearson,  C.  J.  There  was  evidence  from  which 
the  jury  were  at  liberty  to  infer  and  find  every  ingredient  of 
larceny.  Tony  Quince  had  no  notion  of  abandoning  his  bucket 
of  pease.  He  knew  the  precise  place  where  he  put  it,  and  had 
<inimum  revertendi;  so  it  was  no  more  ''  lost "  than  a  gentle- 
man's hat  left  in  the  passage  upon  his  entering  the  parlor,  and 
the  fact  that  he  put  it  on  a  chair  instead  of  a  table  is  imma- 
terial. So  Roper's  case  [3  Dev.  473]  cannot  be  made  to  fit. 
.   This  is  no  error.    This  will  be  certified  to  the  end,  etc. 

There  is  no  error. 


Laboent,  What  Constitutji  ;  See  Garda  t.  Staiet  92  Am.  Deo.  006^ 
note  607,  where  other  caaee  are  oolleoted. 


Shblton  V.  Fels. 

fPBiuiFS'B  Law,  im] 

No  Onb  xzaBFT  BnrKNDAHT  Htmwutt  has  Bight  to  havx  Exioirmuf  8r 
AfliDl  which  has  been  ianied  before  the  date  to  which  it  has  been  poet- 
poned  by  an  order  of  record.  It  will  not  be  set  aside  at  the  instance 
of  the  defendant's  trostee. 

Motion  to  set  aside  an  execution.  Abisha  Blade  confessed 
a  judgment  to  Fels,  and  at  the  same  term  this  entry  was  made 
on  the  record:  "  Execution  stayed  by  order  of  plaintiff  until 
April  term,  1867."  Before  that  time  arrived.  Blade  •onveyed 
all  his  estate  to  Shelton,  in  trust  for  certain  of  his  creditors, 
and  thereupon  Fels  ordered  execution  to  issue,  and  this  was 
levied  on  Blade's  lands.  Shelton  then  moved  to  set  the  execu- 
tion aside  as  having  been  issued  in  contravention  of  the  above 
«ntry.  The  court  disallowed  it,  and  the  trustee  appealed. 
Other  facts  are  stated  in  the  opinion. 

Rvffiuy  PhiUipSj  and  BatiUj  for  the  trustee. 

No  counsel  for  the  defendant. 

By  Court,  Reade,  J.  The  entry  upon  the  docket  by  the 
plaintiff,  in  the  suit  of  Feh  v.  Slade  (the  same  in  which  this 
motion  is  made),  of  a  cesset  executiOf  until  April  term,  1867,  did 
not  annul  or  suspend  the  judgment  so  as  to  avoid  s,  fieri  fctcitu 
issued  on  it:  Cody  v.  Qutnn,  6  Ired.  191  [44  Am,  Dec.  75]. 
But  still  it  was  so  far  binding  between  the  parties  that  the 
court  would  compel  them  to  observe  it.  And  the  plaintiff 
Fels  having  had  2i  fieri  facias  issued  upon  it  before  the  expira- 
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tion  of  the  time,  it  would  have  been  proper  for  the  court,  upon 
the  motion  of  Slade,  the  defendant  in  that  suit,  to  set  aside  the 
execution. 

Observe,  we  say,  upon  the  motion  of  Slade;  for,  very  clearly, 
no  one  except  him  could  maintain  the  motion.  And  so  far 
from  this  being  Slade's  motion,  he  appeared  in  court  and  pro- 
«.e8ted  against  the  motion  of  Shelton.  Slade  had  the  right 
either  to  insist  upon  or  to  waive  the  cesaet  exeeutioy  and  he  did 
the  latter. 

There  is  no  error. 


Right  of  DsmnuHT  10  havi  Bzioimoir  Bat  ^anui:  See  Kadder  v. 
BaU,  8S  Am.  Dea  461. 


StATB    V.   JOHN8ON. 
[PHiLUPs'i  Law,  ifll] 

Pabtt  Who  sr  ABrmcs  and  Fbaxtd  Pbooubxb  Doge  of  Dwxluno- 
HOUSB  TO  BK  Ofknxd  in  the  night-time^  and  immediately  thereafter 
enters  the  honae  and  oommite  a  robbery  therein,  ii  gnilty  of  bnrgUry. 

BuBOLARY.  Upon  the  trial,  it  appeared  by  the  prisoner's 
confession  that  he  and  others  had  obtained  admittance  into 
the  house  of  one  Moore,  and  robbed  him  of  money  and  other 
things,  under  these  circumstances:  Near  midnight,  Moore, 
while  in  bed,  heatd  a  knock  and  asked  who  was  there.  The 
prisoner  replied  tmit  it  was  Ned.  Moore  then  asked  what  he 
wanted,  and  the  prisoner  replied  that  he  had  a  letter  for  him. 
Moore  sprang  out  of  bed,  and  started  to  the  fireplace  to  strike 
a  light,  opening  the  door  as  he  passed.  As  Moore  was  stoop- 
ing at  the  fire,  the  prisoner  came  behind  him  and  pinioned 
his  arms,  and  then  committed  the  robbery.  Ned  was  shown 
to  be  a  negro  man,  who  did  errands  for  Moore.  The  prisoner 
confessed  that  he  had  imitated  Ned's  voice  to  deceive  Moore. 
The  prisoner  was  found  guilty,  and  sentenced  to  death.  A 
new  trial  was  refused,  and  he  appealed. 

S,  H,  RogerSy  atiomey-generaly  for  the  state. 
No  counsel  for  the  defendant. 

By  Court,  Pearson,  C.  J.  There  is  no  error.  The  prisoner, 
by  artifice  and  fraud,  procured  the  door  to  be  opened,  and  im- 
mediately thereafter  entered.  This,  according  to  all  of  the 
Authorities,  amounts  to  a  constructive  breaking. 


Flynt  v.  Conbad.  [N.  Carolina, 

State  y.  Henry^  9  Ired.  463,  the  judges  were  unanimous 
in  the  opinion  that  when  the  entry  was  made  immediately 
after  the  fastening  of  the  door  was  removed,  or  so  soon  there* 
after  as  not  to  allow  a  reasonable  time  for  shutting  the  door 
and  replacing  the  fastening,  it  amounted  to  a  breaking.  Ii^ 
\||)lat  case  the  door  was  left  unfastened,  and  the  prisoner  did 
not  enter  until  after  the  lapse  of  some  ten  or  fifteen  minutes. 
A  majority  of  the  court,  being  unwilling  to  extend  the  doc- 
trine of  constructive  breaking,  h^ld  that  there  was  no  break* 
ing,  because  no  case  had  carried  the  doctrine  to  that  extent. 
The  other  member  of  the  court  thought  that  it  was  a  break- 
ing. 

This  opinion  will  be  certified,  to  the  end  that  judgment 
may  be  pronounced  in  the  court  below. 

There  is  no  error. 


BuBOLAKT,  What  is:  See  Suae  t.  Boon,  67  Am.  Deo.  665f  note  067;  BwiUer 
T,  Oommamoeakkt  66  Id.  121,  note  128. 


Flynt  V.  Conbad. 

(pHnun*!  Law,  iso.] 

Parol  Evidsngi  n  Amnsunm  to  Prove  that  Crop  ov  Gobh  Gbowiho 
UPON  Lard  at  the  time  the  land  was  conyeyed  did  not  pass  by  the  deed, 
bat  was  reseired  \jj  the  grantor.  There  ia  a  distinction  in  this  respect 
between /riNtftis  imdwinale$  and  imit  npon  trees,  etc,  which  are  th* 
spontaneous  prodnots  of  the  earth,  or  its  permanent  froits. 

Tkover  for  com.  The  plaintiff's  testator  had  conveyed  to 
the  defendant  a  tract  of  land  on  which  there  was  a  growing 
crop  of  corn.  Evidence  was  given  of  various  acts  and  ad- 
missions showing  that  the  crop  had  been  reserved  by  the  ven- 
dor. The  defendant  was  shown  to  have  converted  it,  and  a 
demand  and  refusal  were  also  shown.  The  judge  charged 
the  jury  that  a  deed  of  land  passed  everjrthing  upon  the  land 
except  what  was  legally  reserved;  and  that  a  growing  crop  of 
corn  could  be  sold  by  parol  so  as  to  pass  the  title;  and  could 
be  reserved  by  parol  so  that  the  reservation  would  be  binding; 
that  if  they  were  satisfied  in  this  case  that  it  was  the  inten- 
tion of  the  parties  at  the  time  the  deed  was  executed  that  only 
the  land  should  pass,  and  that  the  growing  crop  should  con- 
tinue to  be  the  property  of  the  testator,  the  plaintiff  would  be 
entitled  to  recover;  that  the  conduct  and  conversation  of  tho 
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parties  afterwards,  aad  the  occupation  of  the  land  by  the  tes- 
tator after  the  deed  was  executed,  might  be  considered  by 
them  as  evidence  of  what  the  intention  of  the  parties  was; 
and  that  if  they  were  not  satisfied  that  it  was  the  intention  of 
the  parties  that  the  crop  should  be  reserved,  the  defendant 
would  be  entitled  to  their  verdict  There  was  a  verdict  for  the 
plaintiff. 

Gilmer  and  T.  J.  TPUaon,  for  the  plaintiff. 
Bragg  and  W,  L.  Scottj  for  the  defendant. 

By  Court,  Pearson,  C.  J.  We  concur  in  the  opinion  of  his 
honor  for  the  reasons  given  by  him. 

It  is  said  by  the  court  in  Brittain  v.  McKay^  1  Ired.  265 
(35  Am.  Dec.  738]:  ''The  law  makes  a  pointed  distinction 
between  those  profits  which  are  the  spontaneous  products  of 
the  earth,  or  its  permanent  fruits,  and  the  corn  and  other 
growth  of  the  earth  which  are  produced  annually  by  labor 
and  industry,  and  thence  are  called  frucius  induatrialea. 
The  latter  for  most  purposes  are  regarded  as  personal  chat- 
tels. Upon  the  death  of  the  owner  of  the  land  before  they 
are  gathered,  they  go  to  his  executor,  and  not  his  heir.  Upon 
the  termination  of  an  estate  of  uncertain  duration,  by  an  act 
other  than  that  of  the  lessee,  they  belong  to  him  as  personal 
chattels,  and  do  not  go  over  to  the  owner  of  the  soil.  They 
are  liable  to  be  seized  and  sold  under  execution  as  personal 
chattels,  and  a  sale  of  them  while  growing  is  not  a  sale  of 
land,  or  any  interest  in  or  concerning  land,  under  the  statute 
of  frauds,  but  a  sale  of  goods." 

Thus  it  is  seen  that  a  growing  crop  is  regarded  as  a  per- 
gonal chattel.  The  statute  (Rev.  Code,  c.  34,  sec.  21)  puts 
them  on  the  same  footing  in  another  very  important  particular, 
and  still  further  lessens  the  difference  by  making  it  larceny  to 
steal  any  Indian  corn,  wheat,  etc.,  growing  in  a  field.  So  that 
the  only  difference  now  seems  to  be  that  the  one  never  was  at- 
tached to  land  or  has  been  severed,  whereas  the  other  is  not 
severed;  and  the  legal  effect  of  this  is,  that  when  land  is  con- 
veyed the  presumption  is  that  wheat,  for  instance,  that  has  been 
cut  and  remains  shocked  in  the  field  does  not  pass  with  the 
land,  whereas,  if  it  has  not  been  cut,  the  presumption  is  that  it 
does  pass  with  the  land;  but  the  presumption  in  either  case 
may  be  rebutted  by  the  acts  and  declarations  of  the  parties.  If 
the  grantee  hauls  in  and  houses  the  wheat  that  has  been  cut, 
with  the  knowledge  and  without  objection  on  the  part  of  the 
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grantor,  or  if  he  admits  that  it  was  to  belong  to  the  grantee 
according  to  their  agreement,  no  question  would  be  made  as  to 
its  being  his  property.  The  same  acts  and  declarations  in 
regard  to  wheat  growing  would  rebut  the  presumption,  and 
justify  the  inference  that  according  to  their  agreement  it  wa» 
to  remain  the  property  of  the  grantor.  This  may  be  shown 
by  parol  evidence,  for  the  statute  of  frauds  does  not  apply  to- 
an  agreement  concerning  a  growing  crop.  Nor  does  the  ad- 
mission of  parol  evidence  violate  the  rule  that  a  deed  shall 
not  be  added  to,  varied,  or  contradicted  by  such  evidence. 

In  the  former  case  the  parol  proof  that  according  to  th& 
contract  of  sale  the  grantee  was  to  have  the  wheat  that  re- 
mained shocked  in  the  field  does  not  add  to  the  deed,  for  its 
purpose  and  effect  was  only  to  execute  one  part  of  the  con- 
tract, and  there  is  no  reason  why  the  other  part  may  not  be 
established  by  parol  proof;  so,  and  for  the  very  same  reason, 
in  the  latter  case  parol  proof  that  according  to  the  agreement 
the  grantee  was  not  to  have  the  growing  crop  does  not  contra- 
dict the  deed.  It  would  be  strange  if  the  execution  of  one 
part  of  the  agreement  in  the  only  way  in  which  it  can  be  exe- 
cuted should  exclude  proof  and  defeat  the  other  part,  for  it 
must  be  borne  in  mind  that  the  deed  does  not  purport  to  set 
out  the  agreement. 

In  respect  to  fruit  on  trees  and  ''not  fallen,"  there  is  a  di- 
versity, for  trees  are  a  substantial  and  permanent  part  of  the 
land,  and  a  deed  passing  the  land  actually  passes  the  trees  as 
part  thereof,  and  does  not  simply  raise  a  presumption  that  it 
was  the  intention  to  pass  them;  hence,  if  there  be  a  parol 
agreement  to  convey  land,  and  to  except  the  fruit  on  trees,  or 
certain  timber  trees,  and  a  deed  is  executed  which  does  not 
except  the  fruit  or  trees,  that  part  of  the  agreement  in  respect 
to  them  is  defeated,  for  the  statute  of  frauds  requires  it  to  be 
in  writing;  and  even  if  the  agreement  be  in  writing,  that  part 
of  it  can  only  be  set  up  by  a  bill  in  equity  to  reform  the  deed 
on  the  ground  of  accident  or  mistake  in  the  draughtsman,  for 
the  effect  of  the  deed  is  to  pass  the  land  and  every  substan- 
tial part  of  it. 

Our  conclusion  that  a  growing  crop  differs  only  from  a  per- 
sonal chattel  in  the  circumstance  of  not  being  severed  from 
the  land,  and  that  the  presumption  that  it  passes  with  the 
land  is  very  slight,  seems  to  be' in  accordance  with  the  statute: 
Rev.  Code,  c.  46,  sec.  63.  By  the  common  law,  if  one  died 
Intestate,  his  administrator  took  the  growing  crop  as  a  part  of 
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the  personal  estate,  and  the  heir  took  the  land  and  the  trees 
and  fruit  on  them  as  part  thereof.  If  he  made  a  will,  the 
devisee  took  the  crop  under  the  presumption  that,  not  being 
severed,  it  passed  with  the  land,  unless  there  was  something 
in  the  will  to  rebut  this  presumption,  in  which  case  the  exec- 
utor took  the  crops.  The  statute  makes  the  presumption  the 
other  way,  to  wit,  that  the  crop  does  not  pass  with  the  land 
to  the  devisee,  but  passes  to  the  executor  as  a  personal  chat- 
tel, unless  it  appears  by  the  will  that  the  devisee  was  to 
have  it. 

The  doctrine  that  where  there  is  a  parol  agreement,  one 
part  of  which  is  carried  into  effect  by  a  deed  or  other  writing, 
that  does  not  prevent  the  other  part  from  being  established 
by  parol  evidence,  has  been  adopted  and  acted  upon  by  our 
courts  in  several  cases.  Tvridy  v.  Saunderson^  9  Ired.  5:  A 
hires  a  negro  to  B,  who  gives  a  note  for  $180,  "being  for  hire 
of  boy  Evartson."  A  sued  B  for  taking  the  boy  out  of  the 
county,  and  offered  to  prove  by  parol  that  it  was  a  part  of 
the  agreement  that  the  boy  should  not  be  carried  out  of  the 
county:  held,  that  the  evidence  was  properly  admitted,  "for 
the  note  is  not  a  memorial  of  the  entire  agreement,  but  is 
simply  execution  of  a  part."  Manning  v.  JontSy  Bush.  868:  A 
made  a  parol  agreement  to  purchase  a  tract  of  land  of  B  at  an 
agreed  price.  B  agreed  further  that  he  would  put  certain  re* 
pairs  on  the  premises.  B  delivered  a  deed  to  A.  The  repairs 
not  being  made,  A  brought  casumpsitj  and  offered  to  prove  the 
agreement  by  a  witness:  held,  that  the  proof  ought  to  have 
been  received,  the  deed  being  an  execution  of  one  part  of  the 
agreement,  the  other  having  been  left  in  parol.  The  proof 
offered  was  not  to  "  add  to,  alter,  or  explain  the  deed.*' 

Daughtry  v.  Boothe,  4  Jones,  87,  presents  the  same  question : 
held,  that  a  bond  given  for  the  price  of  the  hire  of  a  slave, 
and  containing  other  stipulations  as  to  his  treatment  and 
management,  did  not  exclude  parol  evidence  of  another  stipu- 
lation in  the  agreement,  to  wit^  that  the  slave  was  not  to  be 
taken  out  of  the  county. 

There  is  no  error. 

Judgment  affirmed.  

Whether  GROwnro  Crops  Pass  bt  Deed  ov  Land:  See  SnfftUff  v.  ffoi» 
brook,  86  Am.  Dec.  173;  Turners.  Cocl,  85  Id.  449,  note  462,  where  other  caeee 
are  collected. 

Whether  Sale  of  Growzno  Trees  is  Sale  ov  Iktbrest  m  Lakb:  See 
Kingaley  v.  Holbrooke  86  Am.  Dec.  173»  note  182,  where  thia  eabject  is  die- 
cniaed. 


992  Stancill  v.  Bbakch.  [N.  Carolina, 

Stakoill  V.  Branch. 

IPmuxps's  Law,  806.] 

I>imnuirr  mat  Waivb  Bxoht  to  havi  ms  Pxbsoval  Ebtatb  Letikd 
ITFON  before  his  real  estate,  and  an  attempted  frandnlent  oonveyanoe  of 
all  his  property  by  him  amounts  to  snoih  a  waiyer. 

Motion  to  amend  a  constable's  return  upon  an  execution, 
snd  for  a  venditioni  exponas.  The  court  ordered  a  venditioni 
exponas  to  issue  to  sell  the  lands  levied  on,  and  the  defendant 
jtppealed.    The  other  facts  appear  from  the  opinion. 

£raggj  for  the  appellant 

Rogers  and  Baichehr^  and  Peebles^  contra. 

By  Court,  Battle,  J.  In  the  case  of  Sloan  v.  Stanly j  11 
Ired.  627,  it  was  decided  that  where  an  execution  is  about  to 
be  levied  by  a  constable,  the  debtor,  if  he  has  personal  prop- 
erty, must  show  it,  and  if  he  do  not,  the  officer  commits  no 
wrong  by  levying  on  the  land  in  the  first  instance.  So  i^  it 
<lo  not  appear  that  the  officer  knew  of  the  existence  of  the 
personal  property,  he  is  justifiable  in  levying  on  the  real  es- 
tate. The  present  case  differs  from  the  one  referred  to  in  the 
fact  that  the  officer  knew  that  the  debtor  was  in  the  posses- 
sion of  goods  and  chattels  as  well  as  of  lands;  but  he  was 
informed,  and  had  good  reason  to  believe,  that  the  debtor  had 
-conveyed,  or  was  endeavoring  to  convey,  all  his  property,  both 
real  and  personal,  to  a  third  person.  The  plaintifi^  in  the  exe- 
<;ution  had  the  right  to  test  the  validity  of  that  conveyance; 
and  we  think  he  had  the  option  to  select  which  kind  of  prop- 
•erty  should  be  levied  on  for  the  purpose  of  trying  the  title. 
It  is  manifest  that  less  difficulty  would  be  encountered  by  a 
levy  upon  the  land  than  upon  the  personal  properly  of  the 
debtor;  and  according  to  the  facts  stated  in  the  constable's 
return,  the  court  was  authorized  to  grant  the  order  for  a  ven- 
ditioni exponas. 

It  is  very  certain,  we  think,  that  a  debtor  may,  if  he  prefer 
to  keep  his  personal  property,  request  the  officer  to  levy  upon 
bis  land,  and  the  officer  will  be  justified  in  so  doing,  and 
43tating  the  request  in  his  return.  So,  in  our  opinion,  an  at- 
tempted fraudulent  conveyance  of  all  his  property  by  a  debtor 
will  amount  to  a  waiver  of  his  right  to  have  his  personal  prop- 
•erty  taken  in  preference  to  his  land,  and  the  officer  may  levy 
in  the  first  instance  upon  the  land,  and  make  his  reason 
known  in  his  return.    The  right  to  have  his  personal  property 


June,  1867.]  McAkthur  v.  Johnaon  593 

taken  and  sold  before  his  realty  ib  intended  as  a  benefit  to 
the  debtor,  and  there  is  no  reason  why  he  may  not  waive  or 
forfeit  it.  In  either  case,  where  the  facts  are  made  known  to 
the  court  in  the  return  of  the  officer,  the  court  may  proceed 
to  act  upon  it,  and  order  the  sale  of  the  land  for  the  satisfao* 
tion  of  the  debt. 
Judgment  affirmed. 


WATTxa  OF  Statutobt  Right:  Sm  KneeOe  ▼•  Ifeweombf  78  Am.  Dea  186^ 
19a 


MoArthub  V.  Johnson. 

[Phillips'8  Law,  gi7.J  , 

ffoE  FkAUD  or  RB  Factuii,  Dbbd  mat  bi  Avoided  at  Law;  but  for  frand 
In  the  oootideimtion  of  it»  or  in  aome  matter  coUatenl  to  it,  relief  oan  be 
had  only  in  a  court  of  equity. 

Whxrb  Omx  PROFOsn  to  Convkt  Tbact  ov  Lakd^  and  hie  brother  nnder^ 
takee  to  have  the  deed  drawn,  bnt  withoat  the  knowledge  of  the  grantor 
ineerte  therein  a  oonveyanoe  of  another  tract  in  tnut  for  himself,  and 
aasnres  the  vendor  that  it  is  "  all  right,**  whereupon  the  latter  exeeatee 
•it  withoat  reading  it  or  hearing  it  read,  the  oonveyaaoe  of  snch  second 
tract  will  be  valid  at  law. 

Trespass  quare  elauiumf regit.  Both  parties  claimed  under 
one  John  L.  McArthur.  As  part  of  the  plaintiff's  title,  he 
introduced  a  deed  executed  under  these  circumstances:  John 
L.  McArthur,  being  about  to  visit  the  Southwest,  and  having 
contracted  to  sell  a  tract  of  fifty  acres  of  land  to  the  defend- 
ant, Angus  L.  McArthur,  an  older  brother  of  John,  suggested 
to  him  that  one  McCallum,  who  lived  upon  the  road  they 
were  traveling,  should  write  a  power  of  attorney  authorizing 
one  Daniel  McLean  to  make  the  necessary  deed  in  John's  ab- 
sence. When  they  reached  McCallum's,  John  remained  in 
the  buggy,  and  Angus  went  into  the  house.  He  returned 
after  some  time  in  company  with  McCallum,  bringing  a  deed, 
which,  in  reply  to  a  question  by  John,  he  said  was  "all 
right."  John  thereupon  executed  it  without  reading  it  or 
hearing  it  read.  The  deed  included  not  only  the  fifty  acres, 
but  also  another  tract  of  twenty  acres,  which  is  the  land  in 
•controversy,  which  it  authorized  McLean  to  convey  to  Angus. 
By  virtue  of  various  subsequent  conveyances,  this  title  to  the 
twenty  acres  vested  in  the  plaintiff.  The  judge  charged  the 
jury  that  if  they  believed  that  the  execution  of  the  power  of 
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attorney  was  obtained  by  the  fraudulent  representations  that 
it  authorized  a  conveyance  of  only  fifty  arrrs  of  land,  whilst 
in  fact  it  also  embraced  the  twenty-acre  tract,  it  was  void,  at 
least  so  far  as  the  latter  tract  was  concerned;  and  that  ii> 
such  case  no  title  passed  to  Angus  L.  McArthur  under  the 
subsequent  conveyance  by  McLean  to  him.  Verdict,  not 
guilty. 

Leitch,  for  the  appellant. 
No  counsel  contra. 

By  Court,  Battle,  J.  The  decision  of  this  case  de^jends  upo]> 
the  question  whether  the  fraud  alleged  to  have  been  practiced 
upon  John  L.  McArthur,  in  the  execution  of  the  power  of  at- 
torney  to  Daniel  McLean,  under  whom  the  plaintiff  claims,, 
was  a  fraud  in  the  Jactum  of  the  deed,  or  a  fraud  in  the  con- 
sideration of  it,  or  in  some  matter  collateral  to  it.  It  is  a 
well-established  distinction  that  for  a  fraud  of  the  first  kind 
the  deed  may  be  avoided  at  law,  while  for  a  fraud  of  either  of 
the  two  last  kinds  relief  can  be  had  only  in  a  court  of  equity: 
Seed  v.  Moore^  3  Ired.  310;  Canoy  v.  Tr(mtma%  7  Id.  155;. 
Qant  v.  Hunsuckevy  12  Id.  254  [55  Am.  Dec.  408];  Nichoh  v» 
Holmes,  1  Jones,  360;  Gwynn  v.  Hodge,  4  Id.  168;  Logan  v» 
Simmons,  1  Dev.  &  B.  13. 

An  instance  of  fraud  in  the  factum  is  when  the  grantor  in- 
tends to  execute  a  certain  deed,  and  another  is  surreptitiously 
substituted  in  the  place  of  it:  See  Qant  v.  Hunsucker  and 
Nichols  V.  Holmes,  supra.  Another  instance  is  afibrded  by 
the  case  of  a  deed  executed  by  a  blind  or  illiterate  per- 
son, when  it  has  been  read  falsely  to  him  upon  his  request 
to  have  it  read:  2  Bla.  Com,  304;  Manser^s  Case,  2  Coke,. 
3.  These  authorities  show  that  the  party  was  fraudulently 
made  to  sign,  seal,  and  deliver  a  different  instrument  from 
that  which  he  intended,  so  that  it  could  not  be  said  to  be  hi» 
deed.  Several  of  the  cases  in  our  reports  referred  to  above 
furnish  examples  of  what  is  meant  by  fraud  in  the  considera- 
tion of  the  deed,  or  in  the  false  representation  of  some  matter 
or  thing  collateral  to  it.  In  all  of  them  it  will  be  seen  that 
the  party  knowingly  executes  the  very  instrument  which  he- 
intended,  but  is  induced  to  do  so  by  means  of  some  fraud  in 
the  treaty,  or  some  fraudulent  representation  or  pretense.  In 
this  category  is  included  the  case  of  a  man  who  can  read  the- 
instrument  which  he  signs,  seals,  and  delivers,  but  refuses  or 
neglects  to  do  so.    Such  a  man  is  bound  by  the  deed  at  law^ 
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though  a  court  of  equity  may  give  relief  against  it.  In  sup- 
port of  this  position,  the  authority  of  Sheppard's  Touclistone 
is  directly  in  point:  "  If  the  party  that  is  to  seal  the  deed  can 
read  himself,  and  doth  not,  or  being  an  illiterate  or  a  blind 
man,  doth  not  require  to  hear  the  deed  read,  or  the  contents 
thereof  declared;  in  these  cases,  albeit  the  deed  be  contrary 
to  his  mind,  yet  it  is  good  and  unavoidable  at  law;  but  equity 
may  correct  mistakes,  frauds,  etc.":  See  1  Shep.  Touch.  56  (30 
Law  Lib.  121). 

While  coming  to  the  conclusion  that  the  deed  in  the  case 
now  before  us  is  not  one  which  can  be  avoided  at  law,  we  are 
aware  that  a  diflferent  decision  was  made  in  the  case  of  Mc- 
Kerall  v.  Cheek,  2  Hawks,  343.  There  a  sheriff's  deed  con- 
veyed 300  acres  of  land,  but  it  having  been  proved  that  ho 
intended  to  convey  only  120,  and  would  not  have  executed 
the  deed  had  not  the  courses,  of  which  he  was  ignorant, 
been  inserted  in  such  a  wav  as  to  deceive  him  as  to  the 
quantity,  it  was  held  that  the  deed  was  not  conclusive,  and 
that  the  question  ought  to  have  been  left  to  the  jury  to  say 
whether  it  was  fraudulently  obtained;  for  of  the  question  of 
fraud  a  court  of  law  had  cognizance  as  well  as  a  court  of 
equity.  The  case  was  decided  without  argument,  and  no 
authorities  are  referred  to  in  support  of  the  opinion  of  the 
court.  What  is  more  material  in  lessening  the  authority 
of  the  case,  not  a  word  is  said  about  the  distinction  between 
fraud  in  the  factum  of  the  deed  and  fraud  in  the  consideration, 
or  in  some  matter  collateral  to  the  deed.  That  distinction, 
and  the  reasons  upon  which  it  is  founded,  in  assigning  one 
kind  of  fraud  to  the  jurisdiction  of  a  court  of  law,  and  another 
to  that  of  a  court  of  equity,  seems  to  have  been  first  noticed 
and  explained  in  this  state  in  the  case  of  Logan  v.  Simmons^  1 
Dev.  &  B.  13.  In  that  case  these  remarks  are  found:  "The 
counsel  for  the  plaintiff,  however,  insisted  upon  the  general 
observation,  that  upon  questions  of  fraud  the  jurisdiction  of 
courts  of  law  and  equity  is  concurrent.  In  its  generality  that 
position  is  inaccurate.  As  to  many  and  most  cases  it  is  true, 
but  there  are  numerous  frauds  which  can  be  alleged,  investi- 
gated, and  relieved  against  in  equity  only.  Where  a  convey- 
ance is  not  avoided  by  statute,  and  where  the  objection  is 
grounded  upon  imposition  in  the  treaty,  and  not  upon  undue 
and  unlawful  means  used  for  obtaining  the  execution,  the  fac- 
tum, of  the  particular  instrument,  relief  in  equity  is  most  ap- 
propriate, and  generally  can  be  had  there  only.     A  court  of 
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equity  can  do  complete  justice  in  such  cases  by  holding  the 
instrument  to  be  a  security  for  what  was  advanced  upon  the 
treaty  or  done  under  the  contract,  while  a  court  of  law  would 
be  in  danger  of  doing  wrong  to  one  of  the  parties,  at  all  events, 
by  being  obliged  to  pronounce  the  whole  conclusively  void  or 
valid  for  all  purposes."  McKerall  v.  Cheekj  9upra^  affords 
an  instance  of  what  would  be  the  hardship  and  injustice  of 
allowing  the  conveyances  to  be  avoided  at  law;  the  sheriff's 
deed  would  not  have  conveyed  even  what  the  parties  intended 
to  convey;  and  thus  innocent  persons  claiming  under  him 
would  have  been  defeated  of  their  just  rights;  while  in  a  court 
of  equity  the  instrument  would  have  been  avoided  only  as  to 
the  part  of  the  land  fraudulently  inserted  in  it  At  all  events, 
the  court  of  equity  would  not  have  avoided  it  in  toto^  but  would 
have  so  molded  it  as  to  do  exact  justice  between  the  respect- 
ive parties:  For  these  reasons,  we  are  of  opinion  that  the  de- 
cision in  McKeraU  v.  Cheeky  supra^  cannot  be  sustained,  and 
that  his  honor  in  the  court  below  erred  in  following  that  case, 
instead  of  the  principle  of  the  more  recent  decisions  in  this 
court.  The  judgment  must  be  reversed,  and  a  venire  de  novo 
be  awarded. 
Venire  de  novo. 


Fkaitd  Which  Will  Avoid  Dbbd  jlt  Law.  —It  it  well  Mttilad  ihatm  datd 
may  bo  vacated  in  a  oonrt  of  law  for  fraud  in  its  ezecation;  aa,  for  fiTample^ 
where  the  deed  has  been  misrftad  to  the  par1>y  ezecnting  it.  Where  some 
imposition  or  circumvention  has  been  practiced  upon  him,  whereby  he  haa 
be^  led  to  sign  and  seal  an  instrument  which  he  never  intended  to  sign,  or 
where  another  instrument  has  been  substituted  for  the  one  which  he  in- 
tended to  execute,  a  court  of  common  law  may  in  such  a  case  treat  tha 
deed  as  though  it  never  had  any  legal  existence:  Boone  on  Real  Prop- 
erty, sec.  289;  Bright  v.  Symm,  1  Burr.  390;  Exheriek  v.  TVoeer,  65  DL  379; 
Thomas  v.  Tfiomas,  1  Litt  62;  S.  C,  13  Am.  Dec.  220;  Poeockv,  Hendricks,  8 
GUI  &  J.  421;  Oheri  v.  Hammel,  18  N.  J.  L.  73;  Van  ValkmUmrgh  v.  Bouk, 
12  Johns.  337;  Dorr  v.  Munsell,  13  Id.  430;  Franehot  v.  Leach,  5  Cow.  506; 
County  qf  Schuylkill  r.  Copley,  67  Pa.  St.  386;  Taylor  v.  King,  6  Mnnf.  358; 
S.  C. ,  8  Am.  Dec.  746;  Hartshorn  v.  Day,  19  How.  21 1.  Mr.  Justice  Kelson,  in 
delivering  the  opinion  of  the  court  in  Hartshorn  v.  />ay,  19  Id.  223,  said: 
'^Fraud  in  the  execution  of  the  instrument  has  always  been  admitted  in 
a  court  of  law,  as  where  it  has  been  misread,  or  some  other  fraud  or  imposi- 
tion has  been  practiced  upon  the  party  in  procuring  his  signature  and  seaL 
The  fraud  in  this  aspect  goes  to,  the  question  whether  or  not  the  instrument 
ever  had  any  legal  existence."  And  Roane,  J.,  delivering  the  opinion  of  the 
court  in  Taylor  v.  King,  6  Munf.  358,  said:  '*  Nor  is  there  any  doubt  but  that 
in  a  court  of  law  a  fraud  may  be  given  in  evidence  to  vacate  a  deed,  if  the 
fraud  relates  to  the  execution  of  the  instrument,  as  if  it  be  misreail  to  the 
party,  or  his  signature  be  obtained  to  an  instrument  which  he  did  not  intend 
to  sign."    But  this  is  the  only  fraud  for  which  a  deed  can  be  avoided  in  a 
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court  of  Iftw.  The  fraud  which  will  avoid  a  deed  in  that  forum  must  be  in 
the  execution  of  it:  8wijl  v.  Meffvgh,  9  Port.  39;  Mordeeai  ▼.  Ta/nkeraly, 

I  Ala.  100;  Morris  r.  Harvey,  4  Id.  300;  Hogersr.  Colt,  21  N.  J.  L.  713;  Wood 
V.  Goodrich,  9  Yerg.  266.  Said  Green,  C.  J.,  delivering  the  opinion  of  the 
court  in  Rogers  v.  CoU,  21  K.  J.  L.  713:  "  In  an  action  upon  a  sealed  instrument 
no  fraud  can  be  set  up  in  a  court  of  common  law  as  a  defense  to  the  action, 
except  such  as  relates  to  the  execution  of  the  instrument.  The  appropriate 
remedy  is  in  equity."  And  the  only  fraud  that  can  be  pleaded  at  law  to 
avoid  a  deed  is  fraud  in  its  execution:  Belden  ▼.  Davieff,  2  Hall,  433;  NicIioUs^ 
V.  Holmes,  1  Jones,  360;  Owynn  v.  Hodge,  4  Id.  168;  Devereux  v.  Burgtoin, 

II  Ired.  491;  Truman  v.  Lore,  14  Ohio  St.  144.  Fraud  can  be  given  in 
evidence  under  tho  plea  of  turn  esi/aetum  only  where  it  relates  to  the  execu- 
tion of  the  instrument:  HoUey  v.  Tounge,  27  Ala.  203;  Tribble  v.  Oldham,  5 
J.  J.  Marsh.  137;  Burrows  v.  AUer,  7  Mo.  424;  Van  VaJhenbnrgh  v.  Rmik,  12 
Johns.  337;  Dorr  v.  Munsell,  13  Id.  430;  Franehoi  v.  Leacfi,  5  Cow.  506;  Dale 
V.  RooseoeU,  9  Id.  307;  Armstrong  v.  Hall,  1  N.  J.  L.  178;  Cannoy  v.  Ti'oui' 
man,  7  Ired.  155.  For  fraud  in  obtaining  the  deed  a  court  of  equity  alone 
can  give  relief:  Thomas  v.  Thomas,  1  Litt.  62;  S.  C,  13  Am.  Dec.  220.  So 
if  the  fraud  relate  to  transactions  preceding  the  execution  of  the  instrument, 
it  cannot  be  averred  or  proved,  and  the  remedy  is  in  equity:  Taylor  v.  Kmg, 
6  Munf.  358;  S.  C,  8  Am.  Deo.  746.  A  deed  of  gift  executed  and  acknowl- 
edged by  one  having  capacity  to  convey  cannot  be  avoided  at  law  by  proof 
that  it  was  obtained  by  undue  influence.  The  only  remedy  in  such  a  case  is 
in  equity:  Clary  v.  CUxry,  2  Ired.  78;  Truman  v.  Lore,  14  Ohio  St  141. 
Peck,  G.  J.,  delivering  the  opinion  in  the  latter  case,  said:  "  Undue  influence 
is  classed  among  constructive  frands;  and  the  only  relief  in  such  cases  is  in 
equity." 

But  a  deed  may  be  avoided  in  a  oooit  of  law  on  the  ground  that  it  was 
fraudulently  made  with  intent  to  defrand  the  creditors  of  the  grantor.  A 
specialty  is  invalidated  everywhere  by  illegality  in  the  consideration,  that 
makes  it  vmd  from  the  beginning:  Owen  v.  Arms,  26  N.  J.  L.  22;  Garref- 
mm  V.  Kcms,  27  Id.  208;  Mufford  v.  Peterson,  36  Id.  127. 

Fraud  ni  Gonsidsilatidv  of  Sfeoialtt,  or  the  want  or  failure  of  con- 
sideratioD,  is  not  sufficient  to  avoid  it  at  kiw.  Nor  can  a  false  representation 
or  warranty  as  to  the  quality  of  property  sold  be  pleaded  in  dlBcharge  of 
a  bond  given  for  the  consideration.  But  this  rule  is  to  be  understood  only  at 
applicable  where  the  consideration  of  the  deed  is  not  illegal  or  corrupt,  so  as 
to  make  the  deed  void  from  the  beginning:  Holley  y.  Younge,  27  Ala.  203; 
Escherick  v.  Tratoer,  65  HI.  379;  Dieberson  v.  Evans,  84  Id.  451;  Burrows  v. 
AUer,  7  Mo.  424;  Strykerr.  Vanderbilt,  25  N.  J.  L.  492;  OarretsonY.  Kane, 
27  Id.  208;  Baker  v.  Baker,  28  Id.  13;  Leigh  v.  Clark,  11  N.  J.  £q.  110;  Vroo- 
man  v.  Pltelps,  2  Johns.  177;  Dorland  v.  Sammis,  2  Id.  179;  Dorr  v.  Munsell, 
13  Id.  430;  Parker  v.  Parmele,  20  Id..  130;  Franchot  v.  Leaeh,  5  Cow.  506; 
Champion  v.  Wliite,  5  Id.  510;  Jackson  v.  Hills,  8  Id.  290;  Dele  v.  Roosevelt,  9 
Id.  307;  Stevens  v.  Judson,  4  Wend.  471;  Belden  v.  Davies,  2  Hall,  433;  Can- 
noy V.  Troutman,  7  Ired.  155;  Walker  v.  Walker,  13  Id.  335;  Owynn  v. 
Hodge,  4  Jones,  168;  Wyche  v.  Macklin,  2  Rand.  426;  Hartshorn  v.  Day,  19 
How.  211.  In  delivering  the  opinion  of  the  court  in  Stryker  v.  VanderhiU,  25 
N.  J.  L.  492,  Green,  C.  J.,  said:  "The  demurrer  ....  raises  the  long- 
agitated  question  whether  fraud  in  the  consideration  of  a  deed  is  a  good 
defense  at  law.  The  question  is  not  whether  a  court  of  common  law  has 
jurisdiction  over  questions  of  fraud,  or  power  to  relieve  against  it.  That  is 
Gonoeded.     The  difficulty  grows  out  of  the  familiar  principle  that  a  seal 
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imports  a  consideration,  and  where  the  contract  is  in  itself  legal,  the  amonnt 
or  Talne  of  the  consideration  cannot  be  inquired  into  in  a  court  of  law;  and 
inasmuch  as  an  averment  of  fraud  in  the  consideration  of  the  contract  neces- 
sarily involves  an  inquiry  into  the  consideration  upon  which  the  deed  is 
founded,  that  defense  cannot  be  set  up  without  a  violation  of  a  well-settled 
principle.*' 

And  Mr.  Justice  Nelson,  discussing  this  subject  in  his  opinion  in  Hartahom 
V.  Day,  19  How.  222,  said:  "The  general  rule  is,  that  in  an  action  upon  a 
fealed  instrument  in  a  court  of  law,  failure  of  consideration,  or  fraud  in  the 
consideration,  for  the  purpose  of  avoiding  the  obligation,  is  not  admissible  as 
between  parties  and  privies  to  the  deed;  and  more  especially  where  there  has 
been  a  part  execution  of  the  contract.  The  difficulties  are  in  adjusting  the 
rights  and  equities  of  the  parties  in  a  court  of  law;  and  hence,  in  the  states 
where  the  two  systems  of  jurisprudence  prevail,  of  equity  and  the  common 
law,  a  court  of  law  refuses  to  open  the  question  of  fraud  in  the  consideration, 
or  in  the  transaction  out  of  which  the  consideration  arises,  in  a  suit  upon  the 
sealed  instrument,  but  turns  the  party  over  to  a  court  of  equity,  where  the 
instrument  can  be  set  aside  upon  such  terms  as,  under  all  the  circumstances, 
may  be  equitable  and  just  between  the  parties.  A  court  of  law  can  hold  no 
middle  course;  the  question  is  limited  to  the  validity  or  invalidity  of  the 
deed.'*  So  Oakley,  J.,  in  delivering  the  opinion  of  the  court  in  Belden  v. 
DavieSt  2  Hall,  447,  said:  "The  result  of  all  these  cases  seems  clearly  to  be, 
that  when  the  consideration  of  a  deed  is  not  illegal  or  corrupt,  so  as  to  render 
it  void  db  initiOf  and  when  it  is  executed  understandingly,  and  with  a  knowl- 
edge of  its  legal  import  und  effect,  no  plea  at  law  can  impeach  it.  The  party 
is  concluded  by  the  nature  of  the  instrument,  and  cannot  be  permitted  to 
aver  anything  against  it.'*  In  Holley  v.  Younge^  27  Ala.  203,  it  wss  decided 
that  fraudulent  representations  on  the  part  of  a  vendee,  to  the  effect  that  he 
would  not  use  the  deed  against  liis  covenantor,  were  no  defense  at  law.  And 
in  Oarrelson  v.  Kane,  27  N.  J.  L.  208,  it  was  held  that  the  consideration  of  a 
bill  of  sale  under  seal  cannot,  in  an  action  of  trespass  for  taking  the  goods, 
be  shown  to  have  been  fraudulent  as  between  the  parties.  By  the  New  Jer- 
sey statute  of  1871,  however,  it  has  been  provided  that  in  actions  in  courts  of 
law  in  that  state,  upon  instruments  under  seal,  the  defendant  may  plead  and 
set  up  as  a  defense  therein  fraud  in  the  consideration  of  the  contract,  as  fully 
and  to  all  intents  and  purposes  as  if  such  instrument  was  not  under  seal: 
Lord  V.  Brookfield,  37  Id.  552.  In  Pennsylvania,  where  equity  is  a  part  of 
the  law,  fraud  may  be  set  up  and  relied  upon  as  a  defense  in  all  cases:  Stubb§ 
V.  King,  14  Serg.  &  R.  206.  And  the  same  is  true  under  a  system  in  which 
law  and  equity  are  administered  by  the  same  court:  Hopkm$  v.  Beards  6  OaL 
«64. 


CASES  IN  EQUITY 

SUPREME    COURT 

QW 

NORTH  CAROLINA. 


Winston  v.  Webb. 

[Phillipb'b  EQVirr,  L] 

Whxbb  Rbsiduabt  Vuvd  is  Oivxn  bt  Will  to  the  children,  nominatimt 
by  the  testator,  or  where  it  is  given  to  a  certain  number  of  the  children 
to  be  equally  divided  between  them,  if  one  of  them  die  before  the  testb- 
tor,  his  or  her  share  will  lapse,  but  will  not  fall  into  the  residue  for  the 
benefit  of  the  others.  Such  lapsed  residuary  share  must  be  distributed 
among  the  next  of  kin  of  the  testator. 

Bill  to  obtain  instructioDB  upon  the  following  residuary 
clause  in  the  will  of  Elizabeth  Spellings:  ^'AU  the  balance  of 
my  estate  of  every  kind  I  give  to  John  Webb,  Elizabeth  Webb, 
Edward  Webb,  and  Robert  Webb,  four  children  of  L.  S.  and 
P.  £.  Webb."  Said  John  Webb  died  unmarried  before  the 
testatrix. 

Winston,  for  the  complainant. 

By  Court,  Battle,  J.  If  a  residuary  fund  be  given  by  will 
^'  to  the  children  of  a  certain  person,  to  be  equally  divided 
between  them  "  as  a  class,  and  one  of  them  die  in  the  lifetime 
of  the  testator,  his  share  will  lapse  for  the  benefit  of  the  other 
residuary  legatees:  Viner  v.  Frands,  2  Cox,  190.  But  if  such 
a  fund  be  given  to  the  children,  nominatim,  or  to  the  six  or 
any  other  number  of  children,  to  be  equally  divided  between 
them,  and  one  of  the  children  die  before  the  testator,  his  or 
her  share  will  lapse,  but  will  not  fall  into  the  residue  for  the 
benefit  of  the  other  children,  whose  shares,  it  is  said,  cannot 
be  enlarged  by  such  an  event:  Johnson  v.  Johnson,  3  Ired.  Eq. 
426;  Ovoen  v.  Owen,  1  Atk.  494;  Page  v.  Page,  2  P.  Wms.  489; 
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Ackroyd  v.  Smithsotiy  1  Bro.  C.  C.  503.  These  cases  show  that 
that  the  lapsed  residuary  share  is  undisposed  of  by  the  will, 
and  must  be  distributed  among  the  next  of  kin.  In  the  case 
of  Allison  V.  AlHsorij  3  Jones  Eq.  236,  a  contrary  doctrine  was* 
laid  down,  as  it  had  also  been  in  England  by  Sir  Joseph 
Jekyil,  the  master  of  the  roUd,  in  the  case  of  Hunt  v.  Berkeley, 
decided  in  the  year  1731.  But  Hunt  v.  Berkeley  was  after- 
wards expressly  referred  to  and  overruled  by  the  cases  of 
Owen  y.  Owen,  eupruj  and  Page  y.  Page,  supra;  and  the  ruling 
in  the  latter  cases  is  now  considered  the  settled  doctrine  in 
England.  In  like  manner,  we  must  hold  that  the  part  of  the 
decision  in  Allison  v.  Allison^  supra,  which  relates  to  the  re- 
siduary share  of  one  of  the  children,  that  lapsed  by  his  death 
in  the  life  of  the  testator,  cannot  be  sustained.  In  the  case 
which  is  now  before  us,  the  death  of  one  of  the  children  and 
residuary  legatees  in  the  lifetime  of  the  testatrix  caused  the 
lapse  of  the  share  intended  for  him;  and  upon  the  authority 
of  the  English  cases,  and  of  Johnson  v.  Johnson,  supra,  in  this 
court,  we  hold  that  it  does  not  go  to  the  other  residuary  lega- 
tees, but  to  the  defendant  Ann  Rebecca  Scott,  who  is  the  sole 
next  of  kin  of  the  testatrix.  There  may  be  a  decree  for  an 
account  and  settlement  in  accordance  with  this  opinion,  the 
costs  to  be  paid  out  of  the  funds  in  the  hands  of  the  executor* 
Decree  accordingly. 

Lapskd  JjEQAcaa,  whstheb  Fall  into  Rxsmus  or  are  dirtribated  i» 
the  next  of  kin:  Cureion  v.  Mcutey,  94  Am.  Dea,  and  note  treating  the  sub- 
ject; BendaUy.  BendaU,  60  Am.  Deo.  469;  Ctmnhigham  v.  (hmnkigham^  68  Id. 
718;  Downing  v.  ManhaU,  80  Id.  290;  Thaifer  ▼.  WeUingUm,  85  Id.  7b3»  and 
notes  to  these  cases. 

Ths  trtsctfal  case  18  AFPROVXD  AND  VOLLOWKD  in  SaHmga  T.  3af^ 
FhilL  Eq.  7,  uad  TwiU^  t.  Marim,  90  K.  G.  646. 


CoHN  V.  Chapman. 

[Philups's  Equity,  92.J 
EQumr  vriLL  Eniorob  Parol  Aobkxment  between  two  that  one  will  pnr^ 
chase  land  for  the  other,  and  take  the  title  to  himself  and  hold  it  for  such 
other  tmtil  the  latter  can  pay  for  it^  and  when  paid  for  will  convey  it  to 
him. 

PUACHASER  OT  LaND  AT  SaLB   MaDB  UNDER   DeCRSR  IN  EquTFT,  who  has 

paid  nothing  under  his  purchase,  and  has  notice  of  an  equitable  title  in 
the  complainant,  cannot  set  up  hiF  title  against  complainant's  equity,  bat 
is  entitled  by  motion  in  the  cause  under  an  order  in  which  he  purchased 
to  have  his  bond  for  the  purchase-money  canceled. 


Jan.  18G7.]  Cohn  v.  Chapman.  GOl 

Bill  for  specific  performance  of  a  contract  for  the  purchase 
of  land.  The  bill  states  that  in  1857  Cohn  bargained  and 
partially  paid  for  the  land  in  dispute;  that  in  1860  Chapman^ 
agreed  to  advance  the  remainder  of  the  money  due  thereon, 
and  take  the  title  to  himself,  agreeing  that  upon  repayment  of 
the  sum  to  him  by  Cohn,  he  would  convey  to  him;  that  the 
party  then  holding  the  legal  title  had  knowledge  of  and  as- 
sented to  these  facts,  but  that  through  ignorance  such  agree- 
ment was  not  inserted  in  the  deed  made  to  Chapman;  that 
Chapman  was  killed  the  same  year,  leaving  his  daughters^ 
Laura  and  Mary,  and  his  widow,  Lovey  L.  Chapman;  that 
the  latter  is  administratrix,  and  guardian  for  the  children; 
that  in  their  names  an  ex  parte  petition  was  filed  to  sell  the 
land  in  dispute;  that  one  Carmer  became  purchaser  at  such 
sale,  and  executed  his  bond  for  the  purchase  price,  but  has 
paid  no  part  thereof;  that  Cohn  communicated  with  Mrs. 
Chapman  respecting  the  money  due  upon  the  contract  of 
1860;  that  as  she  preferred  a  bond  for  the  money,  he  had  exe% 
cuted  one  with  sureties;  that  since,  Carmer  notified  him  not 
to  pay  for  the  land  and  take  a  deed,  as  he  (Carmer)  claimed 
his  title  and  intended  to  apply  for  a  deed.  Other  facts  appear 
from  the  opinion. 

Manly  and  Haughtonj  for  the  complainant. 
Oreenj  for  defendant  Carmer. 

By  Court,  Reade,  J.  The  agreement  between  the  com* 
plainant  and  John  Chapman,  the  intestate,  and  former  hus- 
band of  the  defendant,  Lovey  Chapman,  and  the  father  of  the 
infant  defendants,  as  set  forth  in  the  bill,  is  fully  admitted  in 
the  answers  of  said  defendant;  and  the  performance  of  the 
agreement  on  the  part  of  the  complainant  is  also  admitted. 

Nothing  remains,  therefore,  but  to  determine  whether  it  is 
such  an  agreement  as  will  be  enforced  in  this  court. 

A  parol  agreement  between  A  and  B,  that  A  will  purchase 
land  for  B  and  take  the  title  to  himself,  and  hold  it  for  B  until 
the  latter  can  pay  for  it,  and  when  paid  for  will  convey  it  to 
him,  is  such  an  agreement  as  equity  will  enforce.  And  such 
substantially  is  the  agreement  in  this  case:  Lyon  v.  Cressman^ 
2  Dev.  &  B.  Eq.  2668;  Hargrave  v.  King,  5  Ired.  Eq.  430; 
Cloninger  v.  Summit,  2  Jones  Eq.  513. 

This  would  be  true  even  if  the  agreement  were  denied  in 
the  answers,  and  rested  on  proof  by  the  complainant.  But 
the  agreement  is  fully  admitted  in  the  answer  of  Mrs.  Chap- 
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man  for  herself  and  her  children,  and  said  defendants  declare 
-their  readiness  to  comply  with  it.  But  the  defendant  Carmer 
sets  up  title  under  his  purchase,  and  objects  to  the  other  de- 
fendants making  title  to  the  complainant,  and  his  objection  was 
supposed  to  make  the  necessity  for  this  suit.  The  defendant 
Carmer  cannot  set  up  any  title  against  the  complainant's 
equity,  for  he  has  paid  nothing  under  his  purchase,  and  he 
will  be  entitled,  by  proper  motion  in  the  cause  under  an  order 
in  which  he  purchased  the  land,  to  have  his  bond  for  the 
purchase-money  canceled.  And  besides,  he  is  a  purchaser 
aflfected  with  notice  of  the  complainant's  equity:  Cloninger  v. 
Summit^  2  Jones  Eq.  513. 

The  complainant  is  entitled  to  a  decree  against  the  defend- 
ant Mrs.  Chapman,  for  title  to  the  land.  And  he  is  entitled 
to  cost  against  said  defendant,  but  not  against  the  defendant 
-Carmer,  nor  is  Carmer  entitled  to  cost  against  the  complainant 

Decree  accordingly. 

Spscmc  Performancb  of  Parol  Contract  to  Purchase  Lakd  and  re- 
^^nveywhen  the  purchase  price  is  paid:  WeiUtDorth  v.  Wentworth^  72  Am. 
Dec.  97,  and  note  102.  The  principal  case  is  cited  with  approval  on  the 
above  point  in  Harrison  v.  Emery,  85  N.  C.  165. 

Purchaser  of  Land  at  Execution  Sale,  with  notice  of  prior  eqaitaUo 
title,  takes  subject  to  such  title:  Halky  v.  Oldham^  41  Am.  Deo.  262,  and 
4iote268 


Phelan  V.  Hutchinson. 

fPHiLUPs's  Equity.  ii6.] 

^hbrb  Partner  upon  Dissolution  of  Firm  takes  all  notes  and  aoooonta 
into  possession,  and  assumes  control  in  regard  to  making  collections  and 
settling  up  the  business,  he  is  to  be  treated  as  a  coUectiiig  agent,  and 
should  be  charged  with  all  notes  and  accounts  which  he  has  collected,  or 
might  with  reasonable  diligence  have  collected;  but  he  is  not  to  be 
charged  with  those  not  proved  to  be  solvent,  and  which  it  is  not  shown 
could  have  been  collected  with  reasonable  diligence. 

Where,  tn  Settling  up  Accounts  of  Dissolved  Partnership,  interest 
is  charged  upon  notes  and  accounts  upon  a  wrong  principle,  the  calcula- 
tion will  not  be  disturbed  if  no  substantial  injury  is  done. 

In  Taking  Partnership  Account  upon  Dissolution  of  the  firm,  the 
capital  stock  should  not  be  taken  into  account  until  a  balance  is  struck, 
and  then,  if  there  is  any  fund  on  hand,  each  should  be  allowed  to  with- 
draw his  capital,  or  a  ratable  part  of  it. 

%x  Takino  Partnership  Account  of  Dissolved  Firm,  debts  due  from  one 
of  the  partners  to  the  firm  should  not  be  deducted  out  of  the  assets  ol 
the  firm,  lliey  should  be  deducted  out  of  the  portion  coming  to  him 
after  a  balance  has  been  struck. 
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Whethxb  Pabtnxb  Who  WiHsa  uf  Pabtnership  Aitaxrs  ahoald  bo 
allowed  reasonable  commisBionap  as  compensation  for  his  %ime  and 
tronblo,  qucere. 

Bill  for  an  accounting  of  a  partnership.  It  appears  that 
Phelan  and  one  Brawley  formed  a  partnership.  Brawley  was 
xilready  in  business  at  the  time,  with  stock  on  hand  worth 
twelve  hundred  dollars.  Phelan  was  the  active  and  Brawley 
the  dormant  partner  in  the  firm,  which  was  afterwards  dis- 
solved, and  its  effects  went  into  the  hands  of  Brawley,  who 
<]icd  without  accounting.  After  an  account  was  taken,  de- 
fendant filed  the  following  exceptions:  '^  1.  That  intestate  was 
charged  with  the  accounts  upon  the  books  without  evidence 
that  they  were  due,  or  that  the  debtors  were  solvent,  or  that 
they  had  been  received  by  intestate,  or  that  intestate  had 
been  negligent  in  collecting;  2.  That  intestate  was  charged 
with  interest  upon  these  accounts  from  the  time  they  had 
been  charged  on  the  books;  3.  That  intestate  was  credited 
with  only  five  hundred  dollars,  instead  of  six  hundred  dol- 
lars, as  his  original  share  of  the  stock,  although  the  bill 
stated  that  Brawley  was  originally  the  owner  of  the  whole 
istock  at  twelve  hundred  dollars,  and  complainant  had  paid 
six  hundred  dollars  for  one  half;  4.  That  intestate  is  charged 
with  the  whole  of  his  individual  accounts,  whilst  complain- 
ant's individual  accounts  are  taken  out  of  the  partnership 
fund,  instead  of  out  of  his  own  share." 

Wilaan^  for  the  complainant 
BragQj  for  the  defendant. 

By  Court,  Pearson,  C.  J.  The  cause  comes  on  to  be  heard 
upon  exceptions  filed  by  the  defendant  to  the  report  of  the 
clerk  and  master,  and  for  further  directions. 

1.  The  first  exception  is  allowed  to  this  extent:  As  Brawley, 
on  the  dissolution  of  the  firm,  took  all  of  the  notes  and 
iiccounts  into  his  possession,  and  assumed  the  entire  control 
in  regard  to  making  collections  and  settling  up  the  business, 
he  is  to  be  treated  as  a  collecting  agent,  and  should  be  charged 
with  all  of  the  notes  and  accounts  which  he  has  actually 
collected,  or  which  he  might  with  reasonable  diligence  have 
<;ollected;  whereas  the  report  charges  him  with  all  of  the  notes 
and  accounts,  except  such  as  were  proved  to  be  insolvent.  It 
•ought  also  to  have  excepted  all  those  which  were  not  proved  to 
be  solvent,  and  in  regard  to  which  it  was  not  proved  that  they 
"Could  have  been  collected  by  the  use  of  proper  diligence. 
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2.  Tke  second  cxceptio?)  is  disallowed.  If  Brawley  had 
kept  an  account  so  as  to  show  the  amount  of  interest  collected 
by  him,  that  would  have  been  the  proper  basis  of  the  interest 
account.  The  master  has  charged  the  defendant  interest  upon 
all  of  the  notes  and  accounts,  and  allowed  interest  upon  all 
of  the  disbursements  and  individual  claims.  This  is  not  a 
correct  principle,  but  under  the  circumstances  it  seems  to  have 
been  the  only  one  that  the  master  could  act  on:  and  as  there 
is  really  but  little  difference  in  the  amount  of  interest  on  tlie 
two  sides,  we  are  not  disposed  to  disturb  the  calculation. 

3.  The  third  exception  is  allowed.  The  master  should  not 
have  brought  the  capital  stock  into  the  account  until  he  had 
struck  the  balance,  and  then,  provided  there  was  any  fund  oi> 
hand,  each  could  be  allowed  to  withdraw  his  capital,  or  a  rat- 
able  part  of  it.  The  stock  of  each  was  six  hundred  dollars. 
The  one  hundred  dollars  paid  by  Phelan  to  Brawley  should 
not  be  brought  into  the  account.  It  was  paid  to  make  up 
Phelan's  stock,  and  he  gets  credit  for  it  by  putting  his  stock 
at  six  hundred  dollars. 

4.  The  fourth  exception  is  allowed.  The  two  accounts- 
which  Phelan  owed  the  firm  should  not  have  been  deducted 
out  of  the  assets  of  the  firm;  for  if  so,  he  is  only  made  to  pay 
one  half  of  the  amount.  These  assets  should  be  deducted  out 
of  the  part  coming  to  him  in  the  same  way  that  his  individual 
debts  to  Brawley  are  deducted. 

There  must  be  a  reference  to  reform  the  account  according 
to  this  opinion.  The  defendant  may  claim  a  revision  of  the 
account  on  the  first  exception. 

It  is  proper  to  add  that  we  have  not  felt  at  liberty  to  enter 
into  the  question  whether  a  partner  who,  after  a  dissolution, 
undertakes  to  act  as  collecting  agent,  or  a  surviving  partner 
who  settles  up  the  business,  should  not  be  allowed  commis- 
sions, as  the  point  is  not  made  by  the  exceptions.  It  may  be 
that  the  case  of  Boyd  v.  Hawkins^  2  Dev.  Eq.  329,  modifies  the 
English  doctrine  upon  this  subject,  and  that  a  partner  who 
winds  up  the  firm  should  be  allowed  reasonable  commissions 
as  compensation  for  the  time  and  trouble  devcted  to  what  is  a 
matter  of  mutual  concern. 

Decree  accordingly. 

In  Tabino  Account  between  Partnebs  upon  Dissolution,  each  becomet 
chargeable  with  all  debta  and  claima  which  he  owes,  or  is  aoooantaUle  for,  to 
the  partnership,  and  all  interest  upon  such  debts  or  daims,  together  with  all 
profits  made  out  of  the  partnership  during  its  existence  or  since  dissolution. 
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«iiher  rightfiil]7  or  by  nuBapplication :  Story  on  Partnerthip,  7th  ed.,  mo. 
S4S,  dting  tho  principal  caso. 

SuRvnmio  Paatnkr  Closino  uf  Pabtkbrshzp  Aitaxbs  is  not  entitled 
to  oompensation  for  ao  doing:  Brown  y.  MeFarkmtPs  Ea^n^  80  Am.  Dec.  fM, 
•nd  note  601. 


Chambers  v.  Davis. 

[PBTLUPS'a  Bquitt,  152.] 

Clausb  sr  Will  n  Imfebattvb,  and  entitles  the  beneficiary  to  whatever 
sum  is  necessary  to  his  support  dnring  his  life,  when  it  provides  that  the 
executor  shall  provide  for  the  wants  of  the  beneficiary  as  a  matter  of 
humanity  rather  than  l^gal  obligation,  and  also  provides  that  the  inter- 
est on  a  certain  sum  shall  be  set  apart  for  hissupport^  directs  its  applica- 
tion to  that  purpose,  and  disposes  of  any  surplus  remaining  unexpended 
at  his  death. 

Bill  for  an  account  and  payment  of  a  legacy.  The  opinion 
states  the  facts. 

Boyden  and  Bailey ^  for  the  complainant. 
Slaekmerj  for  the  defendants. 

By  Court,  Battle,  J.  The  only  question  as  to  which  the 
counsel  for  the  parties  have  asked  our  advice  is,  whether  the 
language  of  the  thirty-fourth  clause  of  the  testator's  will  is 
imperative,  or  only  precatory.  The  counsel  for  the  defend- 
ants say  that  if,  in  our  opinion^  it  is  imperative,  the  intention 
of  the  testator  shall  be  carried  out,  without  regard  to  any 
other  objection  that  might  be  made  to  it  arising  out  of  the 
plaintiff's  condition  as  a  slave  at  the  time  when  the  will  went 
into  effect. 

The  first  sentence  of  the  clause  would  seem  to  indicate  the 
purpose  of  the  testator  to  leave  it  as  a  matter  of  humanity, 
rather  than  of  legal  obligation,  on  his  executors  to  provide  for 
the  wants  of  his  slaves.  But  when  we  notice  that  in  the 
second  sentence  he  sets  apart  the  interest  of  a  certain  fund  for 
their  support,  directs  its  application  to  that  purpose,  and  dis- 
poses of  any  surplus  which  may  remain  unexpended  at  their 
deaths,  we  must  conclude  that  the  intention  was  to  impose  it 
as  a  legal  duty  on  his  executors  to  appropriate  such  interest 
to  the  use  of  the  objects  of  his  bounty.  We  hold,  therefore,  the 
clause  in  question  to  be  imperative,  and  that  the  plaintiff  is 
entitled  to  whatever  sum  may  be  found  necessary  as  an  an- 
nual support  during  life.  There  must  be  a  reference  to  ascer- 
tain what  that  sum  shall  be. 

Decree  accordingly. 


I 
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Collins  v.  Collins. 

fPHTLLiPs's  Equity,  168.J 

Abticles  of  Separation  between  Husband  and  Wife,  volTuitarily  entered 
into  by  them,  either  in  contemplation  of  or  after  separation,  are  against 
law  and  public  policy,  and  will  not  be  enforced. 

The  opinion  etates  the  facts. 

Rogers  and  Batchelor^  for  the  petitioner. 

PhUlipa  and  BattUy  for  the  defendant. 

By  Court,  Reade,  J.  It  is  to  be  considered  for  the  first 
time  whether  a  deed  of  separation  between  husband  and  wife 
will  be  enforced  in  this  court. 

The  relation  of  husband-  and  wife  is  at  the  foundation  of 
society.  It  is  natural,  as  well  as  conventional.  It  was  the 
relation  of  the  first  pair  of  our  race,  and  has  existed  ever  since. 
It  is  universal  in  civilization,  and  not  uncommon  in  barbarism. 
It  is  indispensable  to  that  other  important  relation  of  parents 
and  children.  Incident  to  it  are  its  inseparable  and  indis- 
soluble characteristics, — its  oneness, — "they  shall  be  no  longer 
twain  but  one  flesh,"  "to  live  together  after  God's  holy  ordi- 
nance," "so  long  as  they  both  shall  live."  But  little  legisla- 
tion is  necessary  to  define  and  regulate  it.  We  know  it  by 
intuition.  It  is  induced  by  the  strongest  passion  of  the  human 
soul, — love.  It  is  the  most  endeared  relation  which  nature 
makes  or  society  forms.  When  lusts  entice,  or  wealth  prompts 
the  relation,  it  may  prove  a  curse  when  the  one  is  satiated  and 
the  other  wasted;  but  when  love,  virtuous  and  disinterested^ 
ardent  and  mutual,  prompts  the  relation,  it  is  incomparable. 
Such  is  the  relation  as  it  exists  with  us.  It  is  formed  in  per- 
fect freedom.  There  are  no  constraints  of  parents,  of  custom, 
or  of  laws;  nor  any  influences  but  such  as  are  conducive  to  its 
happiness.  It  is  formed  in  perfect  simplicity,  and  preserved 
in  religious  purity.  The  husband  is  the  stronger,  and  rules 
as' of  right;  the  wife  is  the  weaker,  and  submits  in  gentleness. 
The  frailties  of  each  are  excused  or  forgiven;  their  sentiments 
are  in  unison;  their  manners  in  conformity;  their  interei^ts  the 
same;  their  joys  and  sorrows  mutual;  their  children  are  a 
common  bond  and  a  common  care;  and  they  live,  not  sepa- 
rately, but  together, — the  nursery  of  morality  and  piety,  and 
the  bulwarks  of  society. 

How  difierent  from  this  is  marriage,  quarrel,  separation, — 
the  anomalous  condition  of  a  husband  without  a  wife,  a  wifo 
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without  a  husband,  parents  without  children,  and  children  with- 
out parents.  Such  relations  too  surely  follow  deeds  of  separa- 
tion. Let  it  be  understood  that  marriage  is  only  an  experiment^ 
to  be  formed  inconsiderately,  and  broken  capriciously;  to  h& 
put  on  and  off  like  a  garment;  that  husband  and  wife  may 
have  separate  establishments,  in  which  to  nurse  their  hate  and 
cover  their  irregularities;  that  children  may  be  trained  to  hate 
one  parent  or  both,  and  to  have  the  care  of  neither;  and  soci- 
ety to  have  constantly  in  view  the  nuisance  of  their  infidelities;. 
— and  what  greater  evil  can  be  imagined? 

It  is  to  be  admitted  that  in  some  of  the  old  governments,, 
passions  and  vices  have  fixed  this  evil  upon  society.  It  wa» 
unknown  to  the  common  law.  Roper,  in  his  treatise  on  hus- 
band and  wife,  vol.  2,  p.  267,  says:  "  This  kind  of  separation  i& 
the  offspring  of  late  years,  and  totally  unknown  to  the  common 
law;  and  the  observation  must  be  repeated,  that,  as  in  the 
other  innovations  upon  that  law,  so  in  this  instance,  the  legal 
acknowledgment  of  this  species  of  divorce  has  introduced  in 
the  administration  of  justice  considerable  difficulties  and  per- 
plexities. According  to  the  original  policy  of  England,  the 
ecclesiastical  courts  had  exclusive  jurisdiction  of  the  rights 
and  duties  arising  from  the  state  of  marriage,  and  they  ac* 
knowledged  no  siltch  kind  of  divorce  as  that  under  considera- 
tion. They  did  not  permit  the  parties  by  voluntary  compact 
io  alter  those  rights  and  duties,  and  in  so  doing  thoy  prevented 
those  anomalous  cases  which  have  occurred  since  the  establish- 
ment of  the  doctrine  in  courts  of  law  and  equity,  that  a  sepa- 
ration in  pais  is  in  effect  valid,  and  that  while  It  continues,^ 
the  wife  is  to  be  considered  in  most  respects  as  a  feme  soUy 

Since  this  evil  has  attached  to  English  society,  learned  judges 
have  strongly  condemned  it;  but  too  much  property  now  de- 
pends upon  it  to  disturb  it.  There  has  been  no  decision,  anfl 
80  far  as  we  know  there  has  not  been  even  a  dictum^  in  its  favor 
in  this  state.  In  Elliot  v.  Elliot,  1  Dev.  &  B.  Eq.  57,  which  was 
a  bill  to  set  up  a  conveyance  by  a  husband  to  his  wife,  without 
the  intervention  of  a  trustee,  Ruffin,  C.  J.,  says:  "In England 
it  has  certainly  been  held  that  a  gift  by  the  husband  to  the 
wife,  without  the  intervention  of  a  trustee,  may  be  made  under 
such  circumstances  as  to  render  it  valid  in  equity  and  induce 
that  court  to  constitute  the  husband  himself  the  trustee.  Ne 
case  of  that  sort  has  occurred  in  this  state;  and  perhaps  the 
court  might  not  feel  the  obligation  to  encourage  the  obtaining 
of  such  donations,  or  the  creation  of  separate  interests  in  the 
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wife,  subject  to  her  immediate  and  absolute  control  during  the 
marriage,  by  an  act  between  the  husband  and  wife  themselves 
which  is  inoperative  at  law." 

And  in  McKinnon  v.  McDonald^  4  Jones  Eq.  1  [72  Am.  Dec. 
574],  where  a  wife  claimed  her  separate  earnings  against  the 
husband's  creditors,  Pearson,  C.  J.,  said:  ^'The  case  presents 
this  question:  Does  the  doctrine  of  'pin-money,'  by  which,  in 
the  English  equity  jurisprudence,  a  husband  is  allowed  to 
^ive  his  wife  the  privilege  of  working  for  herself^  acting  as  a 
free  trader,  and  of  acquiring  pro6t8  by  her  earnings  and  sav- 
ings which  neither  he  nor  his  creditors  can  reach,  obtain  in 
this  state?  After  much  consideration,  we  are  satisfied  that  it 
<loes  not;  because  it  is  inconsistent  with  our  legislation  in  re^^ 
:gard  to  the  rights  and  duties  of  husband  and  wife;  it  is  at 
variance  with  the  habits  and  usages  of  our  people,  and  tends 
to  produce  an  artificial  and  complicated  state  of  things;  so 
that  while  at  law  the  wife's  existence  is  considered  as  merged 
in  that  of  her  husband,  her  earnings  are  his,  she  cannot  con- 
tract or  sue  and  be  sued;  in  equity  she  is  entitled  to  her 
-earnings,  may  act  as  a  free  trader,  acquire  property,  sue  and 
be  sued  in  respect  thereto. 

'^  We  thus  regret  another  of  these  refined  doctrines  of  equity 
jurisprudence  which  render  the  English  system  so  extremely 
artificial  and  complicated,  and  add  pin-money  to  the  list  of 
^part  performance,'  'the  lien  of  a  vendor  for  the  purchase- 
money,'  Hhe  duty  of  the  purchaser  to  see  to  the  application  of 
the  purchase-money,'  and  the  wife's  equity  for  a  settlement." 

Those  cases  are  only  in  point  to  show  that  in  kindred  sub- 
jects our  courts  have  desired  to  avoid  every  appearance  of 
countenancing  the  separate  relations  of  husband  and  wife,  and 
to  hold  'Hhat  in  respect  to  fortune,  as  in  other  things  aflecting 
their  happiness,  they  intend  by  marriage  to  embark  in  the 
same  bottom,  and  to  sink  or  swim  together." 

If  there  were  any  doubt  as  to  our  policy,  it  would  seem  to  be 
clearly  settled  by  our  legislation.  Important  as  the  relation 
is,  our  whole  legislation  is  comprised  in  a  few  pages  of  the 
Revised  Code.  It  provides  that  marriage  shall  be  indissolu- 
ble, except  for  impotency  at  the  time  of  marriage,  or  subse- 
quent infidelity.  It  allows  separation  only  where  the  wife's 
condition  is  intolerable,  or  life  burdensome.  And  it  allows 
separate  support  only  where  the  husband  is  a  drunkard  or 
spendthrift,  and  is  wasting  his  substance  to  the  impoverish- 
ment of  his  family.    And  hi  all  these  cases  the  parties  are 
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not  allowed  to  be  the  judges;  but  they  must  make  applicatioa 
to  court.  And  so  far  from  their  consent  availing  anything, 
there  must  be  satisfactory  proof  that  there  has  been  no  collu- 
sion or  concert;  and  if  for  divorce,  that  it  is  not  for  the  mere 
purpose  of  being  freed  and  separated  from  each  other, — ob- 
serve, separated  from  each  other. 

In  contravention  of  this  policy,  and  in  disregard  of  their 
marriage  vows,  the  parties  in  this  case  had  ''difficulties,"  and 
separated;  and  to  avoid  the  wholesome  control  of  the  court, 
they  entered  into  an  agreement  by  which  the  property  was  to 
be  divided  between  them,  and  each  relinquished  to  the  other 
all  the  marriage  privileges  and  responsibilities,  and  were  to 
live  separately.  Such  a  course,  if  allowed,  would  virtually 
annul  our  marriage  laws,  and  make  the  relation  of  husband 
and  wife  a  mere  trade  or  bargain  dependent  upon  their  caprice. 
It  is  true  that  the  courts  will  not  compel  them  to  live  together; 
but  it  is  equally  true  that  they  will  afford  them  no  encourage- 
ment to  separate,  except  in  those  cases  provided  by  law. 

Thus  much  may  be  said  where  the  separation  is  voluntary 
with  both  parties;  but  if  allowed,  it  would  open  the  door  to 
fraud  and  imposition  by  one  to  compel  a  separation  and  set- 
tlement on  the  part  of  the  other.  An  imperious  husband 
secure  from  exposure  in  the  courts  would  practice  cruelties 
towards  a  faultless  wife  to  compel  a  separation;  and  she,  to 
buy  her  peace,  would  take  such  terms  as  he  might  offer. 

We  do  not  know  the  facts  of  this  case,  except  that  it  seems 
that  the  wife  was  induced  to  take  less  than  she  is  now  satisfied 
with  or  than  the  law  allows  her. 

We  do  not,  however,  put  the  case  upon  the  ground  of  fraud 
or  imposition  on  the  part  of  the  husband,  but  upon  the  broad 
ground  that  articles  of  separation  between  husband  and  wife 
voluntarily  entered  into  by  them,  either  in  contemplation  of 
or  after  separation,  are  against  law  and  public  policy,  and  will 
not  be  enforced  in  this  court. 

The  demurrer  is  overruled,  with  costs. 

Demurrer  overruled. 


AoBESKKNTB  ov  Skparation  betwxxn  Hu8bani>  anb  Wm  before  or  after 
■eparatioiiy  validity  of:  McKewnan  ▼.  PhUUpSf  37  Am.  Dec  438;  RoUUt  v. 
RoUUe,  40  Id.  782;  Saylet  v,  8ayle»,  63  Id.  208,  and  notes  to  these  oases; 
8UphmKm  V.  Osborne,  90  Id.  358. 

Ths  kuuhq  IK  THK  piUNCiPAL  CASS  IS  QUKSTioNXD  in  Sporka  y.  Sparht, 
M  N.  O,  631,  in  view  of  the  snbseqnent  changes  in  the  law  of  marriage  re- 
AM.  DBG.  VOL.  XCm-89 
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garding  the  property  rights  of  married  women,  brooght  aboat  by  the 
of  the  Code,  seotum  1831;  bat  still  an  agreement  nnited  in  by  the  partiee  to> 
defraud  each  other,  the  pablio,  or  due  administratioa  ol  law  will  not  be  en- 
forced. 


Smith  v.  Bryson. 

[PmUJPB'B  ISquitt,  987.] 

SumvivuiQ  PiBinrsB  Wbo  lua  veks  AironmD  one  of  the  administntov» 
d  the  deceased  partner  cannot  maintain  a  bill  for  an  aocoonting  against 
his  co-administrator,  especially  when  the  bill  charges  frand  against  tho 
deceased.  His  only  remedy  is  to  haTe  the  letters  of  administnitioD 
revoked. 

Bill  for  a  settlement.    The  opinion  contains  the  £bu^ 
Moarey  for  the  defendant. 

By  Court,  Pearson,  C.  J.  The  plaintiff,  as  sarviving  part- 
ner, asks  for  an  account  against  Bryson,  who  is  one  of  the 
administrators,  and  against  himself,  who  is  the  other  adminis- 
trator, of  the  deceased  partner.  In  other  words,  the  plaintiff 
takes  position  upon  both  sides  of  the  case,  and  when  the  ac- 
count is  to  be  taken  he  will  represent  his  own  interest  as  plain- 
tiff, and  also  have  a  right  to  represent  his  deceased  partner. 
It  is  apparent  that  an  account  cannot  be  ordered  under  such 
circumstances,  especially  as  the  bill  makes  grave  charges  of 
fraud  on  the  part  of  the  deceased,  of  whom  the  plaintiff  is 
one  of  the  representatives.  The  only  mode  of  proceeding  for 
the  plaintiff  is  to  apply  to  the  county  court  to  revoke  the  let- 
ters of  administration,  so  that  his  deceased  partner  may  have 
something  like  a  fair  showing.  Oriffith  v.  Vanheythuyien^  4  Eng. 
L.  &  Eq.  25,  is  in  point.  There  a  cestui  que  trust  administered 
upon  the  estate  of  one  of  the  trustees,  and  jointly  with  the 
other  ceetui  que  trust  sued  the  surviving  trustees,  charging  a 
misapplication  of  the  trust  funds  by  the  deceased  trustee. 
The  vice-chancellor  says:  "  The  decree  would  involve  an  ac- 
count of  the  estate  of  Vanheythuysen  received  by  the  plaintiff 
Griffin.  Now,  how  could  such  an  account  be  taken,  as  between 
Griffin  and  his  co-plaintiffs  in  this  suit?  There  is  a  direct 
conflict  of  interest  between  Grifi^  as  representative  of  Van- 
heythuysen and  his  co-plaintiffs.  The  principle  of  the  objec- 
tion is,  that  the  suit  was  so  constituted  that  the  account  could 
not  be  taken,"  etc. 

Tliis  case  differs  from  Harrington  v.  McLean,  Phill.  Eq.  258, 
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in  many  respects.  There  the  primary  object  of  the  bill  was  to 
have  a  specific  performance  of  marriage  articles  in  favor  of 
the  feme  plaintiff  in  respect  to  certain  slaves,  and  although  the 
primary  object  fiEuled  by  the  political  death  of  the  slaves,  it  was 
allowed  to  be  carried  on  for  on  account  of  the  hires  of  such  part 
of  the  slaves  as  had  been  in  the  possession  of  the  defendant; 
and  although  Harrington,  one  of  the  plaintiffs,  was  the  co-ex- 
ecutor of  Neill  McLean,  with  the  other  defendant,  Malcom 
McLean,  yet  it  was  alleged  and  proved  that,  at  the  time  he 
qualified,  he  was  ignorant  of  the  existence  of  the  marriage 
articles  under  which  his  wife  derived  her  title. 
Bill  dismissed,  with  costs. 


Pownt  ov  SuBVivxiro  Vaxtswe  to  m*  adadBiifenitor  «l  d<otawd  purfcMrt 
SMd§  V.  JWfar,  66  Am.  Deo.  M^  Md 
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Collins  v.  Buckeye  State  Insueanob  Company. 

[17  OHIO  Statk,  2L&.J 

Whkex  Authorized  Agkmt  Makes  Promissory  Notb  in  form,  ''I  prom- 
ise  to  pay,"  etc.,  and  signs  as  agent  without  mentioning  his  principal^ 
he  is  liable  as  maker  of  the  note,  notwithstanding  the  fact  that  the  paye« 
knew  he  was  acting  as  such  agent  at  the  time. 

Parol  Evidence  is  Inadmissible  to  Vary  efifect  of  note  by  ahowing  an 
intention  to  bind  the  principal  only,  when  such  note  is  made  by  an  agent 
in  form,  "  I  promise  to  pay,"  etc.,  and  signed  by  him  as  agents  without 
any  mention  of  his  principal,  and  with  knowledge  on  the  part  of  the 
payee  that  the  maker  Ln  acting  only  aa  agent. 

The  opinion  states  the  facts. 

C.  D.  Coffin,  Flaman  BaU,  and  Thomaa  0.  Mitchellj  for  the 
plaintiff  in  error. 

N.  Headingion^  for  the  defendant  in  error. 

By  Courts  Welch,  J.  The  first  question  made  in  the  case 
is,  whether  there  is  sufficient  proof  of  the  insurance  com- 
pany's knowledge  that  Collins  was  acting  as  agent.  That 
question  we  need  not  discuss,  unless  we  think  the  fact  of  such 
knowledge  would  make  a  defense  for  Collins  against  an  ac- 
tion on  the  notes.  Would  it  make  such  defense?  In  other 
words,  where  an  agent  makes  a  promissory  note  in  the  form 
of  these,  is  he  liable  as  maker  of  the  note,  notwithstanding 
the  fact  that  the  payee  knew  he  was  acting  as  such  agent  at 
the  time?  We  are  of  opinion  that  he  is  so  liable.  To  hold 
otherwise,  it  seems  to  us,  would  be  to  make  a  new  contract  for 
the  parties. 

•12 
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The  name  of  the  principal  nowhere  appears  upon  thesa 
notes;  and  the  operative  words,  ''I  promise  to  pay,"  in  the 
body  of  the  notes,  are  utterly  inappropriate  to  charge  the 
principal.  Without  the  word  "agent"  they  are  plainly,  and 
in  direct  and  appropriate  language,  the  notes  of  E.  K.  Collins. 
With  that  word  added  they  are  admittedly  still  his  notes,  un- 
less aided  by  parol  proof.  Now,  is  it  competent  to  show  by  such 
proof  that  the  parties  intended  by  the  simple  word  "  agent " 
to  change  the  whole  tenor  of  the  note?  To  change,  as  it 
were,  the  words  "  I  [E.  K.  Collins]  promise,"  into  the  words 
"The  ship  company  promises"?  If  the  word  "agent"  and 
thb  words  "  I  promise  "  can  be  made  to  harmonize,  they  must 
both  stand  as  the  parties  wrote  them.  Such  is  the  well-known 
rule.  And  there  is  no  trouble  in  so  harmonizing  them,  if  we 
read  the  word  "  agent "  as  mere  personal  description,  or  as  a 
memorandum  for  the  use  of  the  principal  and  agent. 

We  have  looked  in  vain  over  the  numerous  cases  cited  to 
find  any  one  like  the  present,  and  in  which  the  agent  was  not 
held  liable.  Most  of  the  cases  relied  upon  as  such  will  be 
found  to  be  those  where  the  question  was  as  to  the  liability  of 
the  principal,  and  not  afi  to  the  discharge  or  non-liability  of 
the  agent.  The  liability  of  the  principal  resting  in  the  fact 
that  the  contract  was  made  under  his  authority,  and  not  in 
the  fact  that  it  was  made  in  his  name,  it  is  easy  to  see  that 
different  rules  of  evidence  would  apply. 

The  cases  cited,  in  which  the  agent  was  held  not  liable,  ap- 
pear to  be  those  where  he  was  sought  to  be  charged  us  in- 
dorser  of  negotiable  paper,  or —  which  is  much  the  same  thing 
—  as  drawer  of  bills  of  exchange.  The  difference  between  that 
class  of  cases  and  the  present  is  also  quite  obvious.  Where 
an  agent  has  the  legal  title  to  a  note  or  bill,  his  indorsement 
is  indispensable  to  pass  that  title.  The  indorsement,  like  a 
deed,  is  a  simple  transfer  of  title.  The  liability  of  the  in- 
dorser  arises,  mainly,  outside  of  the  indorsement.  That  lia- 
bility may  be  changed  without  changing  the  indorsement 
itself.  It  is  a  mere  implication  of  law,  arising  upon  the  in- 
dorsement. No  question  of  the  admissibility  of  parol  evidence 
is  involved  in  such  cases  .  For,  whether  the  law  casts  the  iui- 
plied  liability  upon  the  agent,  who  has  a  mere  legal  title,  or 
upon  the  real  equitable  owner  of  the  note  or  bill,  in  either  case 
the  written  contract,  the  indorsement,  stands  unchanged  by 
the  proof.  The  same  reasoning  applies,  in  a  sense,  to  the 
drawing  of  a  bill  of  exchange,  by  an  agent,  upon  funds  of  the 
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principal  standing  in  the  agent's  name.  The  bill  is  a  transfer 
of  the  funds,  and  the  liability  is  an  implication  of  law. 

We  think,  with  the  court  below,  that  the  notes  are  the  indi- 
vidual notes  of  Mr.  Collins,  notwithstanding  the  knowledge  of 
his  agency;  and  that  it  is  not  competent  for  him,  by  proof  of 
that  agency  and  knowledge,  or  by  other  parol  proof,  to  vary 
the  effect  of  the  notes,  by  showing  his  intention  to  bind  the 
principal  only. 

It  is  claimed,  also,  that  the  court  below  erred  in  refusing  to 
reform  the  notes,  or  rather  in  failing  to  reform  them,  for  the 
court  does  not  appear  to  have  been  asked  to  do  so,  either  in  the 
pleadings  or  at  bar.  To  this  claim  it  is  certainly  a  full  answer 
to  say,  not  only  that  there  is  no  prayer  in  the  answer  for 
any  such  relief,  but  there  is  no  allegation  of  mistake  or  fraud 
therein,  nor  was  there  any  proof  of  such  mistake  or  fraud 
on  the  trial.  There  was  proof  tending  to  show  that  Collins 
intended  to  bind  his  principal  only.  But  there  was  no  pre- 
tense of  proof  that  the  defendants  in  error  so  intended.  There 
was  no  error,  therefore,  in  the  court's  alleged  refusal  to  reform 
the  notes. 

Judgment  affirmed. 

Day,  C.  J.,  and  White,  Brinkebhoff,  and  Scott,  JJ.,  con* 
curred. 

AoxNT  Who  Fails  to  Disclosb  his  Principal  binds  himself  personaUy 
on  his  contract:  Sanborn  v.  Neat,  77  Am.  Deo.  602;  Hall  v.  Crandall,  89  Id. 
64»  and  notes  to  these  cases.  Where  one  acting  as  agent  signs  his  individnsl 
name  to  a  note  or  bill  of  exchange,  which  from  its  langoage  imports  a  per- 
sonal liability  to  pay,  he  is  bound,  although  in  signing  he  describes  himself 
as  agent:  Bank  v.  Cook,  38  Ohio  St.  445;  Rcbhrnm  v.  Kanawha  Valley  Bank, 
44  Id.  447.  And  parol  evidence  is  inadmissible  to  vary  his  liability,  althon^ 
it  seems  that  an  indorsement  may  be  explained  by  parol:  Eobinaon  v.  Katiawia 
VaUty  Bank,  44  Id.  448,  449,  both  citing  the  principal  case. 

Parol  Evidence  is  Inadmissible  to  Vary,  oontradicti  or  oonstrae  the 
terms  of  a  written  contract:  Bockmore  v.  Davenport^  65  Am.  Deo.  132;  Bromf 
ley  V.  EUioi,  75  Id.  182;  Thnrnm  v.  Shannfm,  81  Id.  632;  AmM  t.  Jonei,  89 
Id.  617,  and  notes  to  these  cases. 
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Alfele  V.  Wright. 

[17  Ohio  State.  288.1 

Whether  Slaitdebous  Words  are  Actionable  in  Thiuselves  as  imput- 
ing criminality,  without  alleging  special  damages,  depends  upon  whether 
the  charge,  if  true,  would  subject  the  party  charged  to  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infamous  punish- 
ment. 

WoRiw  CiiAROiNo  Female  with  Want  of  Chastitt,  or  which  have  a  ten- 
dency to  wound  her  feelings,  bring  her  into  contempt,  and  prevent  her 
from  occupying  such  position  in  society  as  is  her  right  as  a  woman,  are 
actionable  per  9e  in  Ohio.  But  this  rule  is  not  extended  to  one  of  the  male 
sex,  where  the  worda  are  of  similar  character. 

WoRDrt  Which  Charge  Man  with  Gross  Dishonesty,  for  which,  if  true, 
he  would  be  liable  in  a  civil  action,  but  which  do  not  import  a  charge  of 
burglary,  larceny,  or  other  crime,  are  not  actionable  }^r  m.  The  rule 
IB  here  applied  to  words  spoken  by  one  partner  against  the  other. 

Slanbeb,  consisting  of  these  words:  ''A  friend  told  me  that 
you  had  a  share  in  breaking  into  the  store  the  other  night, 
and  I  believe  so  too";  ''I'll  be  damned  if  I  don't  think  it's 
«o";  "I  know  it's  so";  "I  am  sure  of  it";  "I'll  be  damned  if 
it 's  not  BO,"  etc.    Other  facts  are  stated  in  the  opinion. 

Murray,  for  the  plaintiff  in  error. 

Thompson  and  MatherSy  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  question  is,  whether  the  words 
charged  to  have  been  spoken  by  the  defendant  in  this  case  are 
Actionable  in  themselves,  without  alleging  special  damages. 
They  are  not  alleged  to  have  been  spoken  in  reference  to  the 
trade  or  profession  of  the  plaintiff,  and  if  actionable,  it  must 
be  because  they  impute  criminality  to  the  plaintiff.  In  re- 
gard to  slander  of  this  character,  the  general  rule  of  the  com- 
mon law  is,  that  in  case  the  charge,  if  true,  would  subject  the 
party  charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment,  then 
the  words  will  be,  in  themselves,  actionable,  and  otherwise 
not:  1  Hilliard  on  Torts,  245,  sec.  1;  Drooker  v.  Coffin,  5  Johns. 
188  [4  Am.  Dec.  337];  WatBon  v.  Trash,  6  Ohio,  531  [27  Am. 
Dec.  271],  p^r  Wright,  J.;  Dial  v.  Holier,  6  Ohio  St.  228. 

It  is  said  by  Starkie  to  be  clearly  established  that  "no 
charge  upon  the  plaintiff,  however  foul,  will  bo  actionable, 
without  special  damage,  unless  it  be  of  an  offense  punishable 
in  a  temporal  court  of  criminal  jurisdiction":  1  Starkie  on 
Slander,  21. 

As  it  is  not  jeopardy  of  punishment,  but  injury  to  reputa* 
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lion,  which  constitutes  the  ground  of  the  action  of  slander,  it 
is  probable,  though  we  have  no  comnion-law  rrinies  in  Ohio^ 
that  words  importing  a  charge  of  great  moral  turpitude,  and 
which  at  common  law  would  subject  the  guilty  party  to  in- 
famous punishment,  though  not  embraced  in  our  criminal 
code,  would  be  held'actionable  per  se  in  this  state. 

The  only  innovation  upon  this  common-law  rule  which  ha» 
been  hitherto  made  in  this  state  is  in  regard  to  the  slander  of 
a  female.  Words  charging  a  woman  with  a  want  of  chastity, 
or  which  have  a  tendency  to  wound  her  feelings,  bring  her 
into  contempt,  and  prevent  her  from  occupying  such  position 
in  society  as  is  her  right  as  a  woman,  are  actionable  in  them* 
selves:  Sexton  v.  Toddj  Wright,  316;  Malone  v.  Stewart^  15- 
Ohio,  319  [45  Am.  Dec.  577].  But  this  exception  has  never 
been  extended  to  the  other  sex,  where  the  words  were  of  a 
similar  character:  Wilson  v.  Bobbins,  Wright,  40.  And  we  feel 
neither  disposed  nor  authorized  to  extend  the  innovation. 

Applying  this  rule  to  the  present  case,  the  words  charged 
are  clearly  not  actionable  in  themselves.  For  though  they 
charge  the  plaintiff  with  gross  dishonesty,  for  which,  if  true,, 
he  would  be  liable  to  a  civil  action  at  the  suit  of  the  defend- 
ant, yet  they  do  not  import  a  charge  of  burglary,  larceny,  or 
any  other  crime  made  punishable  as  such,  either  by  statute  or 
at  common  law.  The  petition  shows  that  the  ownership  and 
possession  of  the  storehouse  broken  into,  and  of  the  goods- 
abstracted,  were  in  both  the  parties  to  this  action,  as  partners. 
An  entering  of  the  house,  under  these  circumstances,  by  one- 
of  the  partners,  or  by  other  persons  with  his  permission,  would 
not  be  burglary;  nor  could  the  taking  and  carrying  away  of 
the  goods  by  cither  partner,  or  by  others  with  his  consent  and 
assistance,  be  a  larceny. 

The  demurrer  to  the  petition  was  properly  sustained,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Day,  C.  J.,  and  White,  Welch,  and  Brinkerhopf,  JJ.,, 
concurred. 


Slandbr.  —  Words  Oharoino  Criminal  Oftensb  are  actionable  per  m,  bur 
they  must  impute  crime:  LUtls  v.  Barlow^  71  Am.  Dec.  219,  and  note  220. 
The  principal  case  is  cited  to  this  point  in  Kaudttr  v.  BUnn^  29  Ohio  St  G3» 
where  it  is  held  that  words  charging  a  man  with  having  a  venereal  disease- 
are  actionable  per  se;  also  in  Hayner  v.  Ccnoden,  27  Id.  29G,  holding  that  word* 
charging  a  minister  of  the  Gospel  with  drankenness  are  actionable  per  m. 

Words  Spoken  of  Female  which  have  a  tendency  to  wound  her  feelings, 
bring  her  into  contempt,  and  prevent  her  from  occupying  such  position  in 
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society  as  is  her  right  as  a  woman,  are  actionable  per  ae:  MaXone  v.  SUwarty 
45  Am.  Dec.  577;  Smith  v.  Silence,  66  Id.  137,  and  note  143.  The  principal 
case  is  cited  to  this  point  in  Davia  v.  Brown,  27  Ohio  St.  329-331,  where  it  ia 
said  that  while  this  rule  prevails  in  favor  of  a  woman,  still  it  has  never  been 
extended  to  a  man,  where  the  words  are  of  similar  character. 

No  Action  Lies  tor  Calling  Man  Opprobrious  Names,  snch  as  liar, 
cheats  etc. :  Van  T<u8el  v.  Capron,  43  Am.  Dec.  667.  The  principal  case  i» 
cited  to  the  last  point  in  the  tyliabua,  wprc^  in  Dam  v.  Brown^  27  Ohio  SL. 


Faran  v.  Robinson. 

[17  Ohio  Stats,  242.] 

Administrator  Who  has  Made  Supposed  Final  Ssttuembnt,  and  ex> 
hansted  the  personal  assets  in  the  payment  of  debts  due  from  the  estate 
and  the  statutory  allowance  to  the  widow,  and  who,  as  administrator^ 
afterwards  unsuccessfully  defends  a  suit  brought  against  him  for  a  debt 
due  from  his  intestate,  is  entitled  to  an  order  to  sell  so  much  of  the  real: 
estate  of  the  decedent  as  may  be  necessary  to  pay  the  judgment  and 
costs  thus  recovered  against  him,  notwithstanding  the  fact  that  the  in- 
testate's real  estate  has  been  partitioned  among  the  heirs,  and  by  theia 
conveyed  to  third  parties. 

In  Collateral  Proceeding,  Judgment  Obtained  against  Administra- 
tor is  conclusive  evidence  of  the  indebtedness  adjudged  by  it,  unless 
impeached  for  fraud  or  mistake,  or  perhaps  for  culpable  negligence  of 
the  administrator  in  the  defense  of  the  action  in  which  it  was  obtained. 
It  cannot  be  impeached  for  error. 

Estate  or  iNTEarrATE  is  Primarily  Liable  to  Pat  Judgment  obtained 
against  the  administrator,  and  if  his  sureties  are  compelled  to  pay  it  in 
the  first  instance,  they  are  entitled  to  be  subrogated  to  the  rights  of  tho 
judgment  creditor,  and  to  enforce  the  judgment  against  the  estate. 

Rial  Estate  of  Deceased  Person  is  liable  for  the  payment  of  his  debts, 
subject  to  the  widow's  dower,  and  his  heirs  to  whom  it  descends  take- 
cum  onere;  whoever  buys  from  them  does  so  subject  to  the  application. 
of  the  rule  of  c(weat  emptor, 

Ttie  opinion  contains  the  facts. 

Collins  and  HerroUy  for  the  plaintiffs. 

French  and  Cunningham^  and  O,  B,  HoUister^  for  the  defend- 
ants. 

By  Court,  Bbinkerhofp,  J.  If  from  the  mass  of  minute^ 
details  contained  in  the  agreed  statement  of  facts  on  which 
this  case  is  submitted  we  eliminate  the  few  prominent  facta 
which  establish  the  relations  of  the  parties,  the  questions 
which  arise  out  of  those  relations  are  found  to  be  both  few 
and  simple. 

The  plaintiff,  Faran,  as  administrator  of  Ewing,  adminis* 
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tered  the  estate  of  his  intestate.  In  the  payment  of  the  debts 
<lue  from  the  estate,  and  of  the  statutory  allowance  to  the 
Avidow  of  the  intestate,  not  only  all  the  personal  assets,  but  a 
-considerable  sum  derived  from  rents  of  real  estate  accruing 
4ifter  the  death  of  the  intestate,  were  exhausted.  All  debts  due 
from  the  estate,  so  far  as  known  and  recognized  by  the  admin- 
istrator,  being  thus  paid,  a  settlement  of  the  estate,  then  sup- 
posed to  be  final,  was  made;  and  a  small  balance  remaining 
in  his  hands  —  though  much  less  than  the  sum  derived  by 
him  from  the  rents  of  real  estate  before  mentioned  —  was 
•distributed  among  the  heirs  of  the  intestate.  The  heirs  there- 
upon made  partition  of  the  real  estate  among  themselves; 
4ind  subsequently  they  individually  made  a  variety  of  sales 
4ind  conveyances  of  and  out  of  their  respective  shares  to  other 
parties. 

Pausing  here,  and  bearing  in  mind  the  facts  thus  far  out- 
lined, we  will  go  back  again. 

Ewing,  the  plaintiff's  intestate,  was  at  the  time  of  his  death 
Administrator  of  the  estate  of  one  Clark,  having  been  duly 
appointed,  and  having  given  bond  with  sureties  as  such,  and 
<lied  without  having  made  settlement  of  his  accounts  as  ad- 
ministrator, and  leaving  an  apparent  balance  of  considerable 
amount  in  his  hands  in  favor  of  the  estate  he  represented  un- 
accounted for.  And  between  two  and  three  three  years  after 
the  filing  by  the  plaintiff,  Faran,  of  his  supposed  final  ac- 
count, an  administrator  de  bania  non  of  Clark's  estate  pre- 
sented to  him  for  allowance  a  claim  for  the  before-mentioned 
balance  apparently  remaining  in  the  hands  of  Ewing  in  favor 
of  that  estate  at  the  time  of  his  death.  The  plaintiff  rejected 
this  claim;  and  thereupon  the  administrator  de  bonis  non  of 
dark  brought  suit  on  the  bond  of  Ewing,  as  administrator  of 
dark,  against  the  plaintiff  as  administrator  of  Ewing,  and 
Cary  and  Spader,  sureties  of  Ewing  in  his  bond.  The  plain- 
tiff, Faran,  so  far  as  appears,  without  collusion,  in  good 
faith,  and  with  due  diligence,  attempted  to  defend  the  suit; 
but  in  this  he  failed,  and  judgment  was  rendered  against  him 
as  administrator,  together  with  the  sureties  in  the  bond,  in 
December,  1859,  for  $885  and  costs;  this  judgment  remains 
in  full  force  unsatisfied  and  unreversed;  and  it  is  to  pay  this 
judgment  and  costs  that  he  now  asks  an  order  to  sell  so  much 
of  the  real  estate  of  which  his  intestate  died  seised  as  may  be 
necessary  for  that  purpose. 

Is  he  entitled  to  such  order?    We  think  he  is.     He  is  en- 
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titled  to  it  under  the  distinct  provisions  of  section  130  of  the 
act  '*  for  the  settlement  of  the  estates  .of  deceased  persons  ":  1 
Curwen's  Statutes^  734.  Whether  error  did  or  did  not  inter- 
vene in  the  rendition  of  that  judgment  is  not  a  question  of 
which  in  this  proceeding  we  can  take  cognizance.  In  this 
collateral  proceeding,  it  is  conclusive  evidence  of  the  indebted- 
ness adjudged  by  it,  unless  impeached  for  fraud  or  mistake  in 
obtaining  it;  or  perhaps  the  culpable  negligence  of  the  plain- 
tiff in  the  defense  of  the  action  in  which  it  was  obtained: 
O'Connor  v.  StatCj  18  Ohio,  225.  And  no  fraud  or  mistake, 
recognized  in  law  as  such,  is  here  claimed  to  have  existed  in 
the  obtaining  of  the  judgment  against  the  plaintiff  in  this 
case,  nor  is  there  any  allegation  o(  such  negligence. 

It  is  said  in  argument  that  the  judgment  may  be  enforced 
against  and  its  amount  collected  from  the  plaintiff's  co-de- 
fendants in  the  judgment,  —  the  sureties  in  the  bond  of  the 
plaintiff's  intestate.  So,  perhaps,  it  might.  But  this  would 
be  inequitable.  The  estate  of  the  plaintiff's  intestate  is  pri- 
marily liable  for  it,  and  ought  to  pay  it;  and  if  the  sureties 
were  compelled  to  pay  it  in  the  first  instance,  the  ultimate  re- 
sult would  be  the  same;  for  they  would  be  subrogated  to  the 
rights  of  the  judgment  creditor,  and  entitled  to  enforce  the 
judgment  against  the  estate  represented  by  the  plaintiff  here 
for  their  indemnity. 

The  fact  that  the  real  estate  of  the  plaintiff's  intestate  has 
been  partitioned  among  his  heirs,  and  by  them  conveyed  with 
or  without  notice  to  third  persons  now  claiming  title  in  or. 
through  them,  makes  no  difference.  Under  our  laws,  the  real 
estate  of  a  deceased  person,  subject  to  the  widow's  right  of 
dower,  is,  in  the  last  resort,  as  much  and  as  truly  assets  in 
the  hands  of  his  personal  representatives  for  the  payment  of 
debts  as  his  personal  property  is.  His  debts  are  a  lien  on  his 
real  estate;  his  heirs  to  whom  it  descends  take  it  cum  onere; 
and  whoever  buys  it  from  them  does  so  subject  to  the  appli- 
cation of  the  rule  of  caveat  emptor:  Stiver  v.  Stiver^  8  Ohio,  221. 
For  their  indemnity,  if  any,  in  case  their  lands  are  sold  out 
from  under  them,  they  must  look  to  such  guaranties  or  war- 
ranties as  they  may  have  had  the  precaution  to  inbist  on,  or  to 
such  right  as  they  may  have  to  compensation  or  redistribu- 
tion from  their  co-partitioners. 

Decree  for  plaintiff. 

Day,  C.  J.,  and  White,  Welch,  and  Scott,  JJ.,  concurred. 
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Administrator  mat  Recover  Debt  or  his  Intestate  which  he  has  paid,, 
and  of  which  he  was  not  aware  when  he  distributed  the  estate:  Turner  ▼. 
EgerUm,  19  Am.  Dec  235. 

Judgment  in  Course  or  Righttul  Administration  concerning  matter* 
over  which  the  court  has  jurisdiction  cannot  be  collaterally  impeached: 
Withers  v.  Patterson,  86  Am.  Dec  643. 

Land  or  Intestate  is  Liable  roR  Payment  of  his  Debts:  DcugloM  r. 
McufsU,  47  Am.  Dec.  375;  Fisk  v.  Nwvel,  58  Id.  128;  Waibridge  ▼.  Dc^,  S$ 
Id.  227. 

Rule  or  Caveat  Emptor  Applies  to  Administrators'  Sales:  Thoimp- 
ton  V.  Afufiffer,  65  Am.  Dec  176,  and  note  179. 


Monroe  v.  Barclay. 

ri7  Ohio  State,  802.] 

Fraud  or  Undue  Inpluencb  to  Invalidate  Will  most  have  some  effect 
upon  the  testator  in  producing  the  very  act  of  making  his  wilL 

Undue  Inpluence  to  Avoid  Will  is  a  question  of  fact  for  the  jury. 

Will  cannot  be  Invalidated  for  Undue  Influence  in  the  absence  of 
fraud,  no  matter  by  what  inflnenoe  a  testator  may  be  moved,  so  long  as 
he  is  put  under  no  restraint  which  overpowers  his  inclinations  and  judg- 
ment, and  induces  a  dispositioii  of  his  property  contrary  to  his  own  wishes 
and  desires.    • 

Will  cannot  be  Invalidated  bboauss  Produced  by  influences  springing 
from  a  lawful  or  unlawful  marital  relation,  unless  such  influence  has 
been  unduly  exerted;  and  to  have  the  effect  of  avoiding  the  will,  the  in- 
fluence must  place  some  restraint  upon  and  prevent  the  free  exercise  of 
the  testator's  judgment  and  motives  in  making  the  will. 

Undue  Influence  Growing  out  or  Unlawful  Marital  Relations  to 
avoid  a  will  should  bo  left  with  the  other  evidence  for  the  jury  to  de- 
termine. 

The  opinion  states  the  facts. 

6.  M.  Tuttle  and  J.  M.  StuU,  for  the  plaintiffs  in  error. 

F.  E,  HutchinSj  for  the  defendants  in  error. 

By  Court,  Day,  C.  J.  The  original  case  was  a  proceeding  in 
the  court  of  common  pleas  to  contest  the  validity  of  the  last  will 
of  Mary  McClelland,  deceased,  upon  three  grounds:  1.  That  at 
the  time  of  executing  the  will  she  was  not  of  sound  mind  and 
memory;  2.  That  she  was  fraudulently  induced  to  make  th& 
will;  3.  That  the  will  was  procured  by  undue  influence  of  tha 
defendants  upon  the  testatrix. 

The  issues  joined  by  the  parties  upon  these  grounds  were 
tried  to  a  jury,  and  a  verdict  was  rendered  in  favor  of  the 
defendants,  sustaining  the  will. 
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The  testimony  is  not  fully  set  forth  in  the  bill  of  exceptions; 
it  is  therefore  to  be  presumed  that  the  finding  of  the  jury  was, 
binder  the  charge  of  the  court,  warranted  by  the  evidence. 

The  only  errors  insisted  on  here  arise  upon  exceptions  taken 
by  the  plaintiffs  to  the  refusal  of  the  court  to  charge  the  jury 
as  requested  by  them,  and  to  the  charge  as  given. 

The  plaintiffs  submitted  to  the  court  twenty-one  propositions 
in  writing,  which  they  requested  the  court  to  give  in  its  charge 
\o  the  jury. 

It  is  stated  in  the  record  that  *'  the  court  refused  to  charge 
as  requested,  except  as  stated "  in  the  charge  given  to  the 
jury;  and  that  the  plaintiffs  excepted  to  the  '^refusal  to 
charge  as  requested,  and  to  the  charge,  so  far  as  the  same  is 
-contrary  to  said  request." 

The  charge  and  the  propositions  submitted  by  the  plaintiffs 
are  fully  set  forth  in  the  bill  of  exceptions,  but  no  reference 
is  made  in  the  charge  to  any  one  of  the  propositions;  so  that 
it  is  not  specified  in  the  record  which  one  of  the  propositions 
the  court  refused  to  give  as  requested.  This  is  left  to  be  dis- 
covered, by  seeing  what  part  of  the  plaintiffs'  requests  were 
not  embraced  in  the  charge  given.  It  will  be  seen,  moreover, 
that  the  plaintiffs  excepted  to  the  charge  so  far  only  as  the 
court  omitted  to  adopt  the  written  propositions  submitted  by 
them,  and  so  far  as  the  charge  was  contrary  thereto. 

It  is  not  deemed  necessary,  for  the  purpose  of  presenting 
the  questions  made  by  the  exceptions,  to  recite  here  said 
propositions  or  the  charge  in  full.  Suffice  it  to  say  that  most 
of  the  propositions  were  substantially  given  in  the  charge  to 
the  jury,  as  requested.  This  docs  not  seem  to  be  strenuously 
controverted  by  the  counsel  for  the  plaintiffs,  except  as  to 
the  propositions  numbered  from  16  to  20,  inclusive.  In- 
deed, the  whole  controversy  arising  out  of  the  neglect  of  the 
court  to  charge  as  requested,  and  upon  the  charge  as  given, 
may  be  fairly  presented  by  etating  these  five  propositions,  and 
the  charge  relating  to  them.   The  propositions  are  as  follows:  — 

*•  16.  If,  previous  to  the  will  being  made,  John  McClelland, 
or  any  person  acting  in  concert  with  him,  took  advantage  of 
imperfect  though  not  absolutely  unsound  judgment,  on  the 
part  of  the  testatrix,  and  by  advice  known  by  them  to  be 
false,  induced  her  to  believe  that  she  owed  to  Erastus  Jacobs 
no  duty  as  a  wife,  and  she  made  the  will  under  the  continued 
influence  of  that  persuasion,  the  will  is  void. 

'*  17.  That  for  this  purpose  it  makes  no  difference  whethei 
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it  relates  to  matters  of  fa<t  merely,  or  whether  it  related  to 
matters  of  judgment  only,  ])rovided  it  related  to  matters  about 
which  she,  in  her  imperfect  condition  of  judgment,  might  be 
and  actually  was  misled  by  the  advice. 

"  18.  If,  at  the  time  of  making  the  will  in  question,  Mary 
Jacobs,  the  testatrix,  from  false  advice  knowingly  given  by 
John  McClelland,  or  by  any  other  person  acting  with  him^ 
believed  that  Erastus  Jacobs  was  not  her  lawful  husband,, 
when  in  fact  he  was,  and  that  John  McClelland  was  her  law- 
ful husband,  when  in  fact  he  was  not,  the  will  is  void. 

"  19.  It  makes  no  difference  whether  the  false  advice  thua 
given  was  in  relation  to  some  matter  of  fact  or  in  relation  to 
some  matter  of  law,  concerning  her  relation  to  Jacobs  and 
McClelland,  provided  she,  being  then  possessed  of  impaired 
powers  of  judgment,  believed  the  advice  to  be  true,  and  acted 
accordingly. 

'^  20.  If  a  man  knowingly  and  wrongfully  marries  and  co> 
habits  in  a  state  of  adultery  with  a  woman  who  is  the  lawful 
wife  of  another  man,  and  whose  husband  has  not  forfeited  bis 
claims  to  her  comfort  and  society,  and  by  the  influence  of  such 
marriage  and  cohabitation  procures  a  will  from  her  in  his 
favor,  and  disinheriting  her  real  husband,  that  will  is  void  for 
illegal  influence." 

It  is  to  be  observed  that  these  propositions  make  no  allow- 
ance for  any  other  facts  or  circumstances  which  might  modify 
the  assumed  facts,  but  assert  that  the  facts  assumed  would^ 
under  any  circumstances,  invalidate  the  will. 

Under  the  sixteenth  proposition,  it  is  assumed  that  it  would 
make  no  diflbrence  when,  or  for  what  purpose,  the  testatrix 
was  induced  to  believe  that  she  owed  to  Erastus  Jacobs  no 
duty, — no  matter  if  it  was  for  a  purpose  having  no  reference 
to  a  disposition  of  her  property;  still,  it  is  assumed  that  if  the 
advice  was  ever  given  for  any  purpose,  and  the  false  belief 
continued,  the  will  is  void,  although  the  advice  had  no  effect 
whatever  in  producing  the  will. 

Under  the  seventeenth  proposition,  it  is  claimed  that  the 
will  would  be  void  if  the  testatrix  was  misled  by  the  false  ad* 
vice,  without  assuming  that  she  was  thereby  induced  to  make 
the  will,  or  that  such  advice  had  the  least  influence  on  the  tes- 
tamentary act.  Indeed,  these  two  propositions,  taken  together, 
assume  that  if  the  testatrix  was,  at  any  time  and  for  any 
purpose,  misled  by  the  false  advice  of  McClelland  as  to  her 
duty  to  Jacobs,  and  remained  under  such  false  impression 
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when  the  will  was  made,  though  it  had  no  relation  thereto  and 
in  no  way  tended  to  produce  it,  still  the  will  was  void. 

The  same  may  be  said  substantially  as  to  the  eighteenth 
and  nineteenth  propositions.  In  the  nineteenth,  which  is  the 
most  explicit,  it  is  not  assumed  that  in  acting  upon  the  false 
advice,  she  did  so  in  relation  to  the  will. 

It  is  undoubtedly  well  settled  that  to  invalidate  a  will  for 
fraud  or  undue  influence,  it  must  appear  that  the  fraud  or 
undue  influence  had  some  efiect ''  upon  the  testator,  in  pro- 
ducing the  very  act  of  making  his  will ":  Redfield  on  Wills,. 
616,  524,  525,  527. 

But  however  this  may  be,  the  most  that  can  be  claimed  of 
these  four  propositions  is,  that  they  are  based  on  that  kind 
of  undue  influence  which  amounted  to  fraud  upon  the  testa* 
trix.  This  is  the  gist  of  them;  and  upon  a  fair  construction 
of  the  charge  so  far  as  they  tended  to  induce  the  will,  they 
were  substantially  given  to  the  jury.  It  is  difficult,  there- 
fore, to  see  wherein  the  plaintifiis  were  not  permitted  to  have 
all  the  benefit  of  these  propositions,  to  which  they  were  en* 
titled. 

Upon  this  point  the  court  charged  the  jury  "  to  inquire- 
whether  any  fraud  or  misrepresentations  were  resorted  to  to 
induce  the  execution  of  this  will.  If  such  fraud  was  exer* 
cised,  then  it  would,  however  slight,  destroy  the  validity  of 
the  will;  that  is,  if  it  was  sufiicient  to  and  has,  in  your  judg- 
ment, tended  to  induce  the  execution." 

Here  the  court,  in  reply  to  these  four  requests,  told  the 
jury  that  if  ''  any  fraud  or  misrepresentations  were  resorted 
to  to  induce  the  execution  of  the  will,  ....  however  slight, 
....  if  it  tended  to  induce  the  execution  "  thereof,  the  will 
was  void. 

If  these  requests  are  construed  as  relating  to  the  act  of  the 
testatrix  in  making  the  will,  then  the  plaintiffs  had  the  fuU 
benefit  of  them  in  the  charge.  In  that  case,  the  record  does 
not  show  affirmatively  that  they  were  refused  by  the  courts 
or  that  they  are  embraced  in  the  exceptions  taken  by  the 
plaintiffs. 

But  the  point  that  seems  to  be  chiefly  relied  on  by  the 
plaintiffs  is  made  on  the  twentieth  proposition.  Upon  the 
facts  there  assumed,  it  was  claimed,  as  a  presumption  of  law, 
that  the  will  was  produced  by  illegal,  and  therefore  undue, 
influence.  The  court  did  not  accede  to  this  proposition,  but 
left  the  question  of  undue  influence  to  be  determined  by  the 


^24  Monroe  v,  Barclay.  [Ohio, 

jury,  iiiider  the  following  instructions  relating  to  this  and 
other  propositions:  — 

"  Inquire  whether,  through  the  exercise  of  force,  or  by  fear 
produced,  or  in  any  manner,  such  an  influence  was  exerted 
over  her  as  to  induce  her  to  make  a  disposition  of  her  property, 
contrary  to  her  own  will  and  inclinations;  or  whether  such  an 
undae  and  overruling  influence  was  exercised  upon  her  mind 
.as  to  control  or  overpower  her  own  inclinations  and  judgment, 
or  induce  her,  without  or  contrary  to  her  own  intention  and 
w^ill,  to  execute  the  paper; — if  either  of  these  propositions  are 
found  in  the  affirmative,  it  would  defeat  the  will." 

Construing  the  charge  strongest  against  the  plaintiffs,  it 
'would  seem  that  the  court  intended  te  be  understood  as  hold- 
ing the  law  to  be,  that  in  the  absence  of  fraud,  no  matter  by 
what  influence  a  testator  may  be  exercised,  so  long  as  it  does 
Tiot  overpower  his  inclinations  and  judgment,  and  induce  a 
disposition  of  his  property  contrary  to  his  own  wishes  and 
<le8ires,  his  will  cannot  be  invalidated  for  undue  influence. 
Indeed,  it  is  not  denied  but  that  the  charge  as  applied  to  ordi- 
nary cases  may  be  sustained  by  both  reason  and  authority; 
but  it  is  claimed  that  a  distinction  is  to  be  taken  between  in- 
iluences  that  are  lawful  and  those  that  are  unlawful. 

The  gist  of  the  claim  is,  that  the  will  was  void  because  it 
'was  induced  by  influences  growing  out  of  an  unlawful  rela- 
tion. 

No  matter  for  what  reason  the  testatrix  may  have  been 
abandoned  by  her  husband,  or  why  she  may  desire  to  disin- 
herit him  and  her  kindred,  or  what  obligations  may  have 
arisen  from  the  unlawful  relation;  no  matter  if  the  will  was 
made  without  any  influence  of  the  devisee,  other  than  that 
which  sprung  from  their  association;  and  no  matter  if  it  was 
made  in  accordance  with  her  own  inclinations  and  judgment, 
—  still,  it  is  assumed  that  the  will  would  be  void. 

If  no  other  objection  than  this  was  urged  against  a  gift  of 
property  between  living  parties,  it  would  hardly  be  contended 
that  it  would  be  void.  It  is  difficult  to  see  why  a  bequest  or 
devise  should  be  subjected  to  a  more  stringent  rule. 

Every  will,  it  may  fairly  be  presumed,  is  prompted  by  in- 
fluences strong  enough  to  induce  its  provisions;  and  it  would 
seem,  therefore,  that  the  most  that  ought  to  be  claimed  from 
such  influences  in  the  contest  of  a  will  is,  to  have  them  sub- 
mitted to  the  jury,  to  enable  them  to  determine  whether  the 
testator  was  misled,  or  so  influenced  thereby  as  to  afieot  his 
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o\Tn  free  choice  and  judgment  in  the  diFpositioii  of  his  prop- 
erty. 

The  power  to  make  a  will  is  granted  by  the  statute  to  ^^any 
person  of  full  age  and  sound  memory'';  and  under  its  pro- 
visions the  will  is  to  be  admitted  to  record  as  valid  when 
^*duly  attested  and  executed,  and  the  testator,  at  the  time  of 
•executing  the  same,  was  of  full  age  and  sound  mind  and 
memory,  and  not  under  any  restraint":  S.  <fe  C.  Stat.  1615, 
«ecs.  1,  15. 

Restrictions  are  imposed  upon  none,  but  all  are  alike  left 
to  the  exercise  of  their  own  free-wills  and  inclinations  in  the 
disposition  of  their  property.  The  power  thus  given  to  dis- 
pose of  property  does  not  depend  upon  the  disposition  made 
thereof,  nor  is  it  restricted  to  those  who  may  employ  it  only 
for  just 'and  wise  purposes;  but  all  upon  whom  the  right  is 
conferred  may  use  it  without  '^any  restraint."  Indeed,  it  is 
contemplated  by  the  statute  that  this  is  the  only  way  in  which 
ft  can  be  exercised.  Freedom  from  restraint  is  essential  to 
the  validity  of  a  will.  So  careful  is  the  law  in  this  respect, 
that  it  will  not  uphold  a  will  that  has  been  induced  by  re- 
straint upon  the  testator,  whether  in  the  form  of  fraud  prac- 
ticed upon  him,  or  any  other  influence  that  destroys  the  free 
exercise  of  his  own  will:  Redfield  on  Wills,  524,  527. 

It  would  be  inconsistent  with  the  right  conferred  by  the 
«tatute,  and  with  the  spirit  of  the  construction  it  has  hitherto 
received,  to  sanction  restraints  upon  a  testator  based  alone 
on  the  character  of  the  motives  or  causes  that  may  have  in- 
duced any  disposition  of  his  property  that  he  may  make  while 
in  the  free  exercise  of  his  own  inclinations  and  judgment. 
He  may  give  his  property  to  whomsoever  he  pleases,  and  his 
motives  or  reasons  therefor,  so  long  as  he  is  ''not  under  any 
restraint,"  are  matters  of  his  own  conscience,  for  which  he  is 
not  accountable  to  the  law.  His  will,  executed  in  conformity 
to  the  statute,  if  it  be  his  own,  and  not  in  any  sense  the  will 
of  another,  cannot  be  invalidated,  however  much  its  provisions 
may  be  disapproved  by  others. 

It  is  claimed  in  the  proposition  under  consideration  that  the 
will,  upon  the  facts  therein  assumed,  would  he  void  for  ''illegal 
influence."  In  the  solution  of  the  question  made  by  this  pro- 
position, much  of  the  difficulty  disappears  when  we  consider 
v:hsit  ''influence,"  as  applied  to  the  invalidation  of  wills,  is 
*' illegal." 

Every  will,  as  before  remarked,  is  the  result  of  influencefl 

AM.  Dbc.  Vol.  XCUI— 40 


I 


620  MoMBOK  V.  Barclay.  [Ohio, 

strong  enough  to  produce  it.  Since,  then,  it  is  the  policy  of 
the  law  to  secure  to  every  one  the  right  to  dispose  of  his  prop-  j 

erty  in  accordance  with  his  individual  will,  that  influence  ' 

alone  is  illegal  which  places  the  freedom  of  a  testator's  will 
under  some  kind  of  restraint.  If  this  be  so,  it  follows  that  it 
matters  not  what  may  be  the  origin  or  character  of  any  influ-  j 

ence  operating  upon  a  testator,  if  it  does  not  place  him  ''under 
any  restraint."  It  would  seem  to  follow,  also,  that  it  would  be 
equally  immaterial  how  an  individual  may  have  acquired  aa 
influence  over  a  testator,  unless  such  influence  is  exerted  in 
a  manner  that  tends  to  restrain  the  free  exercise  of  his  will  in 
the  disposition  of  his  property. 

It  is  claimed  in  this  proposition  that  the  influence  that 
produced  the  will  was  illegal  only  because  it  sprung  from  an 
unlawful  relation.  If  this  be  so,  then  the  principle  would  be 
equally  applicable  to  any  other  unlawful  relation,  and  would 
destroy  a  will  made  under  influences  springing  therefrom,, 
although  the  testator,  without  being  placed  under  restraint^ 
could  not  be  persuaded  to  make  a  will  otherwise  than  a» 
prompted  by  such  influences.  However  reprehensible  such 
influences  may  be,  if  a  testator  voluntarily  chooses  to  be 
actuated  by  them,  it  is  a  privilege  he  may  enjoy  under  the 
law  that  secures  to  every  one  alike  the  right  to  dispose  of  his 
property  without  restraint  upon  his  own  judgment  and  con- 
science. 

It  is  undoubtedly  well  settled  that  a  will  cannot  be  in^*ali- 
dated  because  it  was  produced  by  influences  springing  from  a 
lawful  marital  relation,  unless  such  influence  has  been  unduly 
exerted.  The  influence  arising  from  an  unlawful  marital  rela- 
tion may  be  as  strong  as  that  of  the  other;  but  unless  it  im- 
pairs, more  than  the  other,  the  free  exercise  of  the  testator'^ 
will,  it  is  difficult  to  see  how  the  influence  arising  from  the 
unlawful  relation  is  necessarily  such  undue  influence  as  will^ 
invalidate  a  will,  while  that  of  the  other  will  not.  It  would 
seem,  upon  the  principles  already  stated,  that  the  question 
would  be  essentially  the  same  in  either  case, — whether  the  in- 
fluence had  been,  in  fact,  exerted  in  restraint  of  the  testator's 
will. 

However  justly  an  adulterous  marital  relation  may  be  rep- 
robated, it  by  no  means  follows  that  every  will,  produced  by 
influences  arising  from  that  relation,  is  tainted  with  such  tur- 
pitude that,  to  uphold  it,  would  ^Mo  violence  to  the  morality^ 
of  the  law."    This  is  the  theory  upon  which  the  claim  of  th& 
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plaintiffs  rests.  But  the  moral  test  will  not  in  all  cases  avail. 
If  the  principle  be  correct,  it  makes  no  difference  which  party 
makes  the  will:  whether  the  devise  be  from  the  woman  to  the 
man,  or  the  man  to  the  woman;  it  would  be  equally  void. 

It  would  be  easy  to  suppose  cases  where  considerations  of 
moral  obligation,  as  well  as  that  of  public  duty,  would  require 
a  man  to  make  suitable  provision  for  a  woman  with  whom  he 
had  sustained  this  relation.  In  such  cases  it  would  do  no 
violence  to  the  morality  of  the  law  to  sustain  such  provision, 
though  it  be  made  by  will,  and  induced  solely  by  influences 
springing  from  the  unlawful  cohabitation. 

It  may,  however,  be  admitted  that  the  influences  growing 
out  of  an  unlawful  marital  relation  do  not  stand,  and  should 
not  be  permitted  to  stand,  upon  an  equal  footing  with  those 
coming  from  the  lawful  relation;  but  the  question  recurs, 
whether  the  difference  is  in  matter  of  law  or  of  fact.  If  it  be 
the  former,  then  every  will  induced  by  an  unlawful  relation  is 
void,  though  the  testator  might  not  have  been  **  under  any 
restraint";  but  this,  it  has  been  shown,  is  contrary  to  the  gen- 
eral policy  of  the  law.  If  it  be  the  latter,  then  the  proof  of  the 
unlawful  relation  should  go,  with  the  other  evidence,  to  the 
jury,  to  enable  them  to  determine  the  question  of  undue  in- 
fluence. 

We  think  this  would  be  in  accordance  with  the  law,  and,  in 
general,  best  subserve  the  ends  of  justice.  We  have  not  been 
furnished  with  authorities,  nor  do  we  see  any  sufficient  reason, 
to  warrant  us  in  making  this  class  of  cases  an  exception  to  the 
general  principles  relating  to  the  validity  of  wills. 

It  is  true  that  the  position  of  the  counsel  for  the  plaintiffs 
is  strongly  supported  obiter  in  the  able  opinion  delivered  in  the 
case  of  Dean  v.  Negley,  41  Pa.  St.  312  [80  Am.  Dec.  620].  The 
point  there  ruled,  however,  went  to  the  extent  only  that  proof 
of  the  making  a  will  under,  and  in  the  direction  of,  an  unlaw- 
ful relation  like  that*  in  this  case  was  such  evidence  of  undue 
influence  "that  it  may  justify  a  verdict  against  the  validity  of 
the  will";  and  it  was  held,  therefore,  that  it  was  error  to  ex- 
clude it  from  the  jury.  That  the  same  court  must  hold  the 
question  to  be  one  "of  fact,  merely,"  and  not  "a  presumption 
of  law,"  is  shown  in  a  still  more  recent  case,  where  it  was  de- 
clared that  "undue  influence,  to  avoid  a  will,  must  be  such  as 
to  overcome  the  free  agency  of  the  testator,  at  the  time  the  in- 
strument was  made":  Eckert  v.  Flowryj  43  Pa.  St.  46;  Red- 
field  on  WUls,  634. 
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The  propositions  which  the  counsel  for  the  plaintiffs  re- 
quested the  court  to  give  in  its  charge  to  the  jury,  although 
separately  numbered,  were  in  fact,  many  of  them,  a  connected 
scries  of  propositions,  dependent  one  upon  another,  some  of 
which,  we  have  shown,  the  court  could  not  properly  give;  other 
independent  propositions  were  properly  refused,  as  has  been 
shown;  and  the  remaining  ones  were  embraced  in  the  charge. 
There  was,  therefore,  no  error  in  refusing  to  charge  as  requested. 

For  the  reasons  already  stated,  we  think  that  there  was  no 
error  in  the  charge  as  given  to  the  jury  by  the  court  of  com- 
mon pleas.  It  follows  that  the  district  court  rightfully  affirmed 
the  judgment  of  that  court;  and  that  the  judgment  of  the  dia- 
trict  court  must,  therefore,  be  affirmed. 

White,  Welch,  Brineerhoff,  and  Scott,  JJ.,  concurred. 


Umdus  Intlubncx  to  VrnATB  Wnx  mnat  bo  such  as  deBtroys  the  irao 
agency  of  the  testator:  Floffd  v.  Flofydf  49  Am.  Dec  626;  Wwdzoard  ▼.  Ja/mM^ 
h\  Id.  649;  TayUyr  v.  WtUmm,  64  Id.  1S6;  Tayhr  ▼.  KtUy.  68  Id.  150.  and 
notes  to  these  cases;  SL  Leger*9  Appeal^  91  Id.  735. 

Undue  Ikflcisncb  Arisino  vbom  Lawitjl  or  Unlawful  Relations  aa 
Titiating  will:  Dean  v.  Negley^  80  Am.  Dec.  620.  The  principal  case  is  cited 
in  Kusinger  v.  KesHnger,  37  Ind.  344,  where  it  is  said  that  an  influence  exer- 
cised by  a  wife  may  be  lawful  and  legitimate,  while  that  used  by  an  adnltereaa 
may  be  undue  and  illegitimate;  hence  to  charge  that  the  influence  arisizig 
irom  the  two  relations  is  the  same  in  effect  is  erroneous. 

Question  of  Undue  Influence  arising  from  an  unlawful  relation  to  viti- 
ate will  should  be  left  to  the  jury:  Dean  ▼.  Negley,  80  Am.  Dec  620^  and 
note  624. 


Washington  Insuranob  Company  v.  Hayes. 

[17  Ohio  Statb,  482.] 

Where  Policy  of  Insurance  Contains  Ck)NDmoN  that  it  shall  become 
void  if  the  property  "shall  be  sold  or  conveyed,"  and  it  ia  taken  upon 
mortgaged  property,  after  which  it  is  assigned  to,  and  the  property 
delivered  to,  the  mortgagee,  with  the  assent  of  the  company,  such 
transfer  of  the  possession  and  control  of  the  property  is  not»  of  itself, 
such  sale  and  conveyance  as  will  invalidate  the  policy. 

Where  Policy  of  Insurance  Contains  Condition  "that  if  any  other 
insurance  has  been  or  shall  hereafter  be  made  upon  the  said  property 
not  consented  to  in  writing  herein,  this  policy  shall  be  null  and  void,** 
and  the  stock  of  goods  insured  ia  removed  to  and  merged  in  another 
stock,  which  is  insured  under  policies  covering  accruing  stock,  the  insur* 
ance  on  the  latter  will  cover  the  former;  and  if  effected  without  tha 
consent  of  the  first  insulrer,  the  policy  issued  by  him  is  void. 
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Action  on  a  policy  of  insurance.  Defendant  in  error  is  the 
mortgagee  of  the  stocks  of  goods  mentioned  in  the  opinion;  he 
is  also  the  assignee  of  the  policies  of  insurance  mentioned 
therein.    The  other  facts  are  stated  in  the  opinion. 

M.  R.  Keith,  for  the  plaintiff  in  error. 

Prentiss  and  Baldmnj  for  the  defendant  in  error. 

By  Court,  Day,  C.  J.  The  principal  questions  presented  for 
our  consideration  in  this  case  arise  upon  exceptions  taken  to 
the  refusal  of  the  court  to  charge  the  jury  as  requested  by  the 
plaintiff  in  error. 

One  proposition  that  the  court  refused  to  give  in  its  instruc* 
tions  to  the  jury  was  as  follows:  ''That  if,  from  the  evidence, 
the  jury  find  that  Edwin  Phinney,  while  the  owner  of  the 
Ghent  stock,  mortgaged  it  to  any  person,  and,  subsequent  to 
the  date  of  the  policy  made  by  the  Washington  Insurance 
Company  on  the  Ghent  stock,  transferred  the  possession  and 
control  of  the  same  to  the  mortgagees,  it  was  such  an  aliena- 
tion of  the  stock  as  rendered  the  policy  issued  by  said  com- 
pany thereon  void,  under  the  stipulations  therein  contained.'^ 

This  proposition  is  consistent  with  the  facts  in  the  case,  that 
the  policy  was  made  subsequent  to  the  mortgage,  and  that  the 
goods  were  delivered,  pursuant  to  the  mortgage,  after  the  date 
of  the  policy.  The  delivery  of  the  possession  of  the  stock  to 
the  mortgagee,  upon  a  mortgage  made  before  the  insurance 
was  effected,  would  not  literally  come  within  the  stipulation 
contamed  in  the  policy,  that  if  the  property  "  shall  be  sold 
and  conveyed  "  the  policy  shall  be  void.  It  is  to  be  presumed 
that  the  company  knew  that  the  property  had  then  been  con- 
ditionally sold,  when  the  policy  containing  a  provision  against 
future  alienation  was  made. 

The  question  made  by  the  proposition  was,  whether  the 
policy  was  invalidated  by  the  surrender  of  the  possession  of 
the  goods  after  the  insurance  was  procured,  upon  a  conveyance 
thereof  executed  previous  to  the  insurance.  As  applicable  to 
this  case,  in  the  light  of  the  facts  exhibited  by  the  bill  of 
exceptions,  it  is  apparent  that  this  was  the  real  question  made. 

It  appears  that  the  policy  was  made  subsequent  to  the 
mortgage;  that  the  policy  was  assigned  to  the  mortgagee  with 
the  assent  of  the  company;  and  that  after  the  goods  were 
delivered  to  the  mortgagee,  the  company  gave  written  permis- 
sion for  their  removal  from  Ghent  to  Sharon,  where  they  were 
burned.    In  a  case  like  this,  we  think  the  court  might  well 
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hold  that  the  transfer  of  the  possession  and  control  of  the  stock 
to  the  mortgagee  was  not,  or  itself,  such  a  sale  and  conveyance 
of  the  property  as  would  invalidate  the  policy.  There  was» 
therefore,  no  error  in  refusing  to  charge  the  jury  as  requested 
in  the  foregoing  proposition. 

The  plaintiff  in  error  further  asked  the  court  to  charge  the 
jury:  "That  if,  from  the  evidence,  the  jury  find  that  the  stock 
of  goods  in  the  Sharon  store  was  insured  by  policies  of  insur- 
ance binding  and  valid  at  the  time  the  Ghent  stock  was  re- 
moved to  the  Sharon  store,  and  expiring  at  a  future  dat€,  and 
that  the  Ghent  stock  was  merged  with  the  Sharon  stock,  and 
both  sold  from  promiscuously,  said  insurance  would  cover  the 
Ghent  stock  after  it  was  so  merged;  and  if  the  defendant  had 
no  notice,  it  would  render  its  policy  on  the  Ghent  stock  void." 

It  is  conceded  that  each  of  the  policies  procured  by  Phinney 
covered  all  such  changes  as  the  stock  underwent  in  the  nat- 
ural course  of  business  by  ordinary  purchases  and  sales.  It 
is  claimed,  however,  that  the  bringing  together  two  old  stocks 
would  not  come  within  the  rule.  This  precise  point  is  decided 
adversely  to  the  defendant  in  error,  in  the  case  of  Walton  v. 
Louisiana  Ins.  Co.,  2  Rob.  (La.)  563. 

The  evidence  showed  that  when  the  Ghent  stock  of  goods 
was  removed  to  the  Sharon  store,  they  were  put  upon  the 
shelves  and  mixed  with  the  Sharon  stock,  and  from  that  time 
the  goods  were  sold  promiscuously  and  treated  as  one  stock. 
It  is  difficult  to  see  why  the  goods  removed  from  Ghent  and 
mixed  with  the  Sharon  stock  were  not  accruing  stock  at  the 
Sharon  store  the  same  as  other  goods  brought  there  for  sale 
from  New  York  or  any  other  place.  If  they  were  such  accru- 
ing stock,  they  were  undoubtedly  embraced  in  the  Humboldt 
and  Manhattan  policies  insuring  the  Sharon  stock. 

It  does  not  appear  that  the  Washington  Insurance  Company 
was  notified  that  the  Sharon  stock  was  insured  in  another 
company,  nor  that  it  in  any  manner  consented  that  the  Ghent 
stock  should  be  covered  by  an  insurance  in  another  company. 

The  policy  on  which  the  action  was  brought  contained  a 
provision  "that  if  any  other  insurance  has  been  or  shall  here- 
after be  made  upon  the  said  property  not  consented  to  in  writ- 
ing herein,  ....  this  policy  shall  be  null  and  void." 

It  would  seem  to  be  clear,  therefore,  that  if  the  stock  of 
goods  insured  by  the  plaintiff  in  error  were  removed  to  and 
merged  in  the  other  stock  while  it  was  insured  in  other  com- 
panies, the  insurance  on  the  latter  stock  would  cover  the  goods 
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in  the  other;  and  that  if  such  insurance  was  effected  without 
the  assent  of  the  plaintiff  in  error,  its  policy.,  by  the  terms 
thereof,  was  void. 

But  this  is,  substantially,  what  the  plaintiff  in  error  asked 
the  court  to  charge  the  jury.  We  think,  therefore,  that  the 
K'ourt  erred  in  refusing  this  request  of  the  plaintiff  in  error 

It  is  unnecessary  to  notice  the  remaining  propositions  that 
the  court  refused  to  give  to  the  jury  as  requested  by  the  plain 
tiff  in  error,  for  the  reason  that  they  are  made  to  depend  so 
much  on  the  two  we  have  considered,  it  does  not  seem  to  be 
essential. 

As  to  the  error  alleged  in  overruling  the  demurrer  to  the 
petition,  it  only  need  be  said  here  that  we  think  the  demurrer 
was  properly  overruled;  but  as  the  questions  involved  arose 
chiefly  upon  the  construction  to  be  given  to  the  facts  stated 
in  the  petition,  or  were  such  as  were  cured  by  the  pleading  of 
the  plaintiff  in  error,  a  more  extended  report  is  not  deemed 
necessary. 

Judgment  reversed  and  cause  remanded. 

White,  Welch,  Brinkebhopf,  and  Scott,  JJ.,  concurred. 


Condition  in  Pouct  ov  Insurance  against  Sals,  transfer,  or  alienatioiiy 
effect  of:  Koto  to  Lane  v.  Maine  MtU.  F.  Ins.  Co.,  28  Am.  Dec.  154,  citing 
the  principal  case  at  page  155;  Power  v.  Ocean  Ins.  Co.,  36  Id.  665;  note 
to  Morrison*8  Adm*r  v.  Temieseee  etc  Ins.  Co.,  59  Id.  304,  citing  the  principal 
case  at  page  307;  SUmt  v.  City  Fire  Ins.  Co.,  79  Id.  539;  Ayers  v.  Harford  F. 
Ins.  Co.,  85  Id.  553,  and  note  563.  The  principal  case  is  cited  iu  Hammel  v. 
Queen's  Ins.  Co.,  54  Wis.  82,  to  the  point  that  the  giving  of  a  mortgage  is  not 
a  sale,  transfer,  alienation,  change,  or  conveyance  of  the  insured  property. 

Condition  in  Pouct  against  Other  Insurance,  EFFsor  of:  Note  to  Clark 
T.  N.  E.  Mut.  F.  Ins.  Co.,  53  Am.  Dec.  53. 

Court  mat  Look  to  Purposes  of  Statute,  state  of  the  case  in  which  th« 
undertaking  was  given,  the  object  for  which  it  was  authorized,  and  surroond- 
ing  circomstances,  to  ascertain  the  legal  effect  of  the  parties'  undertaking: 
Alber  ▼•  FroMch,  39  Ohio  St.  249,  citing  the  principal  case. 


Stein  v.  Steamboat  Pbairie  Bose. 

[17  Ohio  8tatb,  47L] 

JUDOMXMT  UPON  ENTIRE  AND  INDIVISIBLE  CONTRACT  is  a  bar  to  a  Subse- 
quent recovery  upon  the  same  cause  of  action.  So  where  a  boat  was 
hired  at  a  certain  rate  per  day  until  delivered  back  in  good  order,  with- 
out specifying  any  time  when  redelivery  should  take  place,  it  was  held 
that  the  boat  should  have  been  redelivered  within  a  reasonable  time, 
when  the  hire  therefor  would  have  been  due,  that  the  contract  was  en- 
tire, and  that-a  judgment  for  the  hire  due  at  the  end  of  such  reasonabU 
time  vas  a  bar  to  an  action  for  hire  thereafter  accruing. 


I 


632  Stein  t?.  Steamboat  Puairie  Rose.  [0J..'#, 


Whebe  Judgmiskt  of  Cincinnati  Supebiob  Court  at  special  tenn  ib 
versed  «t  general  term,  the  court  may  proceed  to  render  final  jadgmen^ 
instead  of  remanding  the  case  to  special  term  for  further  proceedings^ 
lichen  the  record  shows  that  the  same  judgment  was  rendered  that 
should  have  been  rendered  at  special  term,  and  that  in  no  event  ooold 
any  other  judgment  be  properly  rendered,  whether  at  special  or  general 
term. 

The  opinion  contains  the  facts. 

Oholson  and  Henderson,  for  the  plaintiff  in  error. 

Lincoln,  Smithj  and  Wamoek,  for  the  defendant  in  error. 

By  Court,  Day,  C.  J.  The  original  suit  in  this  case  was 
brought  February  15, 1864,  in  the  superior  court  of  Cincinnati, 
under  the  provisions  of  the  water-crafb  law  of  this  state,  against 
the  steamboat  Prairie  Rose,  to  recover  for  the  hire  of  the  barge 
Mary  Jane,  from  January  2  to  July  22,  1863,  at  ten  dollars  a 
day,  amounting  to  $2,020. 

The  defendant  answered,  denying  the  allegations  in  the  pe- 
tition; and,  among  other  defenses,  set  up  that  the  barge  waa 
hired  by  the  owners  of  the  steamboat  in  August,  1862,  to  ac- 
company the  boat  from  Cincinnati  to  Evansville,  Indiana; 
that  the  barge  was  left  there  in  September  of  the  same  year; 
that  the  boat  was  subsequently  sold  to  the  present  owners, 
who  had  no  notice  of  any  claim  against  the  boat  for  the  hire 
of  the  barge;  and  that  on  the  first  day  of  January,  1863,  the 
plaintiff  brought  a  suit  in  said  superior  court  against  the  de- 
fendant, for  the  hire  of  the  barge  from  the  time  it  was  origi- 
nally received  by  the  defendant  to  the  commencement  of  the 
suit,  embracing  all  the  time  the  barge  was  used  by  the  defend- 
ant, and  recovered  a  judgment  therefor,  which  has  been  paid. 

The  plaintiff  replied,  denying  that  the  barge  was  hired  to 
accompany  the  boat  from  Cincinnati  to  Evansville,  and  alleges 
that  the  barge  was  hired  August  13, 1862,  at  ten  dollars  a  day, 
until  it  was  delivered  back  in  Cincinnati  in  like  good  order  as 
received. 

The  plaintiff,  in  his  reply,  further  says  "that  he  admits 
that  he  has  received  all  but  a  small  balance  for  the  hire  of  said 
barge,  from  the  thirteenth  day  of  August,  1862,  until  the  first 
day  of  January,  1863,  but  claims  by  and  under  said  agree- 
ment there  is  still  due  to  him  the  sum  stated  in  his  said  pe- 
tition, and  for  the  amount  at  the  rate  of  ten  dollars  per  day. 
as  therein  specified." 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff 
sought  to  recover  in  this  case  on  the  following  contract: — 
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"  Cincinnati,  August  13,  1862. 
"  I  have  this  day  hired  barge  Mary  Jane,  of  Albert  Stein,  for 
the  sum  of  ten  dollars  per  day,  until  delivered  back  in  Cin- 
cinnati, in  like  good  order  as  received. 

"  Geo.  W.  Cox,  Capt., 
"  For  Steamer  Prairie  Rose  and  owners  ** 

It  also  appears  that  the  action  brought  January  1,  1863, 
upon  which  there  was  a  recovery  as  stated  in  the  answer,  was 
founded  solely  upon  the  same  contract;  and  the  present  case 
was  brought  for  the  barge  hire  that  accrued  under  the  contract 
from  the  date  of  the  former  suit  to  the  time  when  the  plaintiff 
repossessed  himself  of  the  barge. 

The  plaintiff  recovered  a  judgment  for  $2,412.45.  The  case 
was  taken  by  proceedings  in  error,  on  the  part  of  the  defend- 
ant, to  the  superior  court  at  general  term,  where  the  judgment 
was  reversed,  and  a  6nal  judgment  was  rendered  in  favor  of 
the  defendant. 

The  case  is  brought  into  this  court  by  petition  in  error,  to 
reverse  the  judgment  of  the  superior  court  at  general  term, 
for  the  reasons  that  the  court  erred  in  reversing  the  judgment 
rendered  at  special  term,  and  in  rendering  final  judgment  in 
favor  of  the  defendant,  instead  of  remanding  the  case  to  the 
special  term  for  further  proceedings. 

The  first  question  presented  for  consideration  is,  whether 
there  was  error  in  the  judgment  rendered  at  special  term. 
The  view  we  entertain  of  the  case  renders  it  unnecessary  for 
us  to  consider  but  one  of  the  grounds  urged  in  argument  for 
the  reversal  of  that  judgment. 

It  is  shown  by  the  record  that  the  original  action  in  this 
case  and  the  action  between  the  same  parties  previously 
brought  were  both  founded  on  the  same  contract.  It  is  well 
settled  that  if  this  is  an  entire,  and  not  a  divisible,  contract, 
the  plaintiff  exhausted  his  remedies  by  the  first  suit,  and  can- 
not sustain  another  action  thereon:  Hitea  v.  Irvine^  13  Ohio 
St.  283;  Bendemagle  v.  Cocks,  19  Wend.  207  [32  Am.  Dec. 
448];  Fish  v.  Folley,  6  Hill,  54;  Secor  v.  Sturgis,  16  N.  Y.  554; 
Logan  v.  Coffrey,  30  Pa.  St.  196. 

Here  the  principal  question  in  the  case  arises,  whether  the 
contract  was  entire  or  divisible.  The  consideration  furnished 
by  the  plaintiff  to  the  defendant  was  entire;  it  consisted  of 
the  delivery  of  the  barge,  to  be  used  until  returned.  There 
being  no  suggestion  of  divisibility  in  the  consideration  for  the 
contract,  is  there  any  in  the  promise  made  thereupon  by  the 
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defendant?  The  undertaking  of  the  defendant  is  not  fully 
'^expressed  in  the  instrument  executed  on  its  behalf.  It  is, 
therefore,  to  be  construed  so  as  to  effect  the  true  meaning  of 
the  parties;  and  this  is  to  be  gathered  from  the  writing;  in 
the  light  of  the  circumstances  under  which  it  was  made.  We 
think  that  the  parties  understood  the  writing  as  obligating 
the  defendant  to  return  the  barge  to  Cincinnati,  and  to  return 
it  in  as  good  order  as  it  was  in  when  received;  and  when  so 
returned,  to  pay  for  the  use  thereof  at  the  rate  of  ten  dollars 
per  day.  It  surely  could  not  have  been  contemplated  by  them 
that  there  should  be  remitted  to  the  plaintiff,  at  Cincinnati, 
ten  dollars  daily  from  the  boat  wherever  it  might  be;  nor  that 
the  plaintiff  should  follow  the  boat  and  make  such  daily  col- 
lections. Such  a  literal  construction  of  the  contract  would 
lead,  not  only  to  the  necessity  of  such  daily  payment,  but  to 
the  more  absurd  perpetual  per-diem  liability,  in  case  it  be- 
"Carne  impossible  to  return  the  boat.  The  parties  must  have 
'Contemplated  the  redelivery  of  the  boat,  and  that  the  sum 
due  for  the  hire  should  then  be  paid.  But  no  time  is  men- 
tioned in  the  contract  when  the  barge  should  be  returned. 
Doubtless  this  was  omitted  for  the  reason  that  it  could  not  be 
told  how  long  it  would  take  to  make  the  contemplated  trip, 
oi  complete  the  service  for  which  the  barge  was  hired.  The 
law,  however,  will  imply  — just  what  the  parties  clearly  in- 
tended —  that  the  barge  was  to  be  returned  at  such  time  as 
^ould  be  reasonable  under  the  circumstances  attending  the 
transaction.  We  think  that  this  is  the  true  construction  to 
be  given  to  the  contract,  and  is  one  that  would  harmonize 
with  the  meaning  of  the  parties,  and  secure  justice  to  each 
of  them.  It  gives  to  the  plaintiff  a  full  remedy  under  it, 
whether  it  be  for  the  hire  of  the  barge,  or  for  injuries  it  might 
receive,  or  for  the  value  of  the  barge  on  failure  of  its  return. 

Upon  the  construction  we  have  given  to  this  contract,  we 
do  not  see  how  anything  more  can  be  claimed  for  it  than  that 
it  should  stand  upon  the  same  principles  that  it  would  if  a 
definite  time  had  been  expressed  in  it  for  the  return  of  the 
barge.  The  authorities  in  like  cases  most  clearly  rebut  the 
claim  that  the  insertion  of  the  per-diem  rate  was  intended 
to  divide  the  contract,  and  warrant  a  suit  at  the  end  of  each 
day. 

In  Larkin  v.  BvrCkj  11  Ohio  St.  561,  it  was  held  that  a 
promise  to  work  six  months,  certain,  at  eleven  dollars  per 
month,  is  an  entire  contract,  and  the  sum  is  payable  only  at 
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the  end  of  the  time,  and  upon  performance  of  the  full  amount 
of  labor. 

The  sole  object  of  the  reference  in  such  cases  to  separate 
<lays  or  months  is  to  provide  a  convenient  mode  of  ascertain- 
ing the  amount  of  the  compensation  to  be  paid  under  the  con- 
tract, and  is  not  for  the  purpose  of  dividing  it.  To  this  effect 
is  the  case  of  Hutchinson  v.  Wetmorey  2  Cal.  310  [56  Am.  Dec. 
o37],  where  an  agreement  to  labor  eight  months  at  one  hun- 
<lred  dollars  per  month  was  held  to  be  an  entire  contract, 
although  at  the  end  of  four  months  the  plaintiff  was  by  the 
contract  entitled  to  a  note  for  the  amount  of  service  then  ren- 
dered,  payable  at  the  end  of  eight  months. 

It  is  claimed  in  this  case  that  payment  was  to  have  been 
made  at  the  end  of  each  day.  A  similar  argument  in  Davis 
y.  Maxwell,  12  Met.  290,  was  replied  to  as  follows:  "The  plain- 
tiff has  argued  that  it  was  a  contract  for  seven  months,  at 
twelve  dollars  per  month,  to  be  paid  at  the  end  of  each  month. 
But  however  reasonable  such  a  contract  might  be,  it  is  not,  we 
think,  the  contract  which  is  proved.  There  is  no  time  fixed 
for  the  payment,  and  the  law,  therefore,  fixes  the  time,  and 
ih:  t  IS,  m  a  case  like  this,  the  period  when  the  service  is  per- 
formed." 

In  White  v.  Brovm,  2  Jones,  403,  a  contract  "to  pay  for 
three  slaves  ten  dollars  per  mouth  until  we  finish  our  con- 
trac's  on  the  railroad,"  was  held  to  be  ac  entire  contract. 
Speaking  of  the  construction  to  be  given  to  the  contract,  it  is 
43aid  in  that  case,  that  "  as  it  stands,  the  more  obvious  mean- 
ing of  the  expression  is,  that  the  whole  amount  which  the  de- 
fendants were  to  become  liable  to  pay  was  to  be  ascertained 
by  calculating  for  the  whole  time  at  that  rate  per  month.  As 
the  term  of  service  was  left  indefinite,  this  was  essential  to 
enable  the  parties  to  determine  how  much  one  was  to  receive 
and  the  other  to  pay." 

And  in  Cunningham  v.  JoneSj  20  N.  Y.  486,  a  contract  to 
build  a  house  by  "  day's  work,"  without  agreement  as  to  the 
fium  to  be  paid  or  time  of  performance,  was  held  to  be  an  en- 
tire contract. 

In  Shaffer  v.  Lee^  8  Barb.  412,  a  bond  conditioned  to  furnish 
the  obligee  a  support  during  life  was  held  to  be  an  entire  con- 
tract, and  that  a  failure  to  provide  for  him  in  accordance  with 
the  substance  and  spirit  of  the  contract  amounted  to  a  total 
breach. 

In  Fish  V.  Folley,  6  Hill,  54,  where,  on  a  contract  to  fur* 
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lusii  water  from  a  mill-dain  to  carry  a  mill  for  an  indefinite 
period,  a  recovery  had  been  had  for  a  breach  of  the  contract 
in  totally  failing  to  supply  the  water, — as  in  this  case  there 
was  a  total  failure  to  return  the  barge, — it  was  hold,  that  to 
allow  a  recovery  in  a  subsequent  action  for  the  continued 
failure  to  supply  water,  "would  be  splitting  up  an  entire  cause 
of  action  in  violation  of  established  principles." 

If  the  theory  advanced  by  the  plaintiff*  is  correct,  he  was  not 
bound  to  bring  a  single  suit  as  he  did  in  this  case,  but  might 
have  brought  over  two  hundred  separate  suits,  each  for  ten  dol- 
lars, and  before  as  mapy  magistrates  as  he  might  choose  to 
select.  No  such  result  could  ever  have  been  contemplated  by 
the  parties.  The  more  reasonable  construction  is  that  which 
we  have  given  to  the  contract. 

The  barge  was  to  be  returned  in  a  reasonable  time.  The 
plaintiff^,  if  the  contract  were  entire,  was  entitled  to  receive 
his  barge  and  money  at  the  same  time.  If  the  bai^e  were 
not  returned  upon  demand  in  a  reasonable  time,  it  would  be 
a  breach  of  the  contract  for  its  return.^  The  right  of  the  party 
in  such  case  is  not  to  exact  the  ten  dollars  a  day  perpetually, 
but  to  charge  at  that  rate  for  a  reasonable  time,  and  to  collect 
the  value  of  the  barge;  and  by  suing  in  January,  1863,  he  in 
effect  averred  that  the  reasonable  time  had  expired,  and  the 
whole  debt  became  due. 

Holding  as  we  do  that  the  contract  on  which  the  action  is 
based  is  an  entire  and  not  a  divisible  contract,  it  follows  that 
the  action  was  barred  by  the  former  recovery  thereon,  and 
that  the  judgment  at  special  term  was  properly  reversed  by 
the  «ourt  at  general  term. 

It  remains  to  be  considered  whether,  after  having  reversed 
the  judgment,  the  court  erred  in  proceeding  to  render  final 
judgment  in  favor  of  the  defendant,  instead  of  remanding  the 
case  to  the  special  term  for  further  proceedings. 

By  the  seventeenth  section  of  the  **  act  to  establish  th^  su- 
perior court  of  Cincinnati,"  the  court  at  general  term  is  em- 
powered to  reverse,  vacate,  or  modify  a  judgment  rendered  at 
special  term,  and  "  to  render  such  judgment  as  should  have 
been  rendered  at  special  term,  or  remand  the  cause  to  the 
special  term  for  judgment;  and  upon  such  judgment  execu- 
tion may  issue,  as  upon  original  judgments":  S.  <b  C.  Stat.  890. 

Under  this  section  there  was  no  want  of  power  to  render 
final  judgment  in  a  proper  case  for  the  exercise  of  that  power. 
Unless  the  record  shows  that  such  judgment  was  in  some 
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measure  prejudicial  to  the  rights  of  the  party  against  whom 
it  was  rendered,  a  reviewing  court  could  not  find  that  the 
power  was  unwarrantably  exercised.  This  the  record  does  not 
43how;  so  far  from  it,  on  the  other  hand,  it  shows  that  the  same 
judgment  was  rendered  that  should  have  been  entered  at 
special  term,  and  that  in  no  event  could  any  other  judgment 
be  properly  rendered,  whether  at  special  or  general  term.  It 
clearly  appears  from  the  record  that  both  suits  were  brought 
upon  the  same  contract;  indeed,  this  is  shown  by  the  pleadings 
alone  in  the  present  case.  The  answer  sets  up  a  recovery  for 
the  use  of  the  barge  during  all  the  time  it  was  used  by  the 
defendant.  This  is  not  denied  by  the  plaintiff;  but  he  alleges 
in  his  reply  that  the  barge  was  hired  at  ten  dollars  a  day  from 
August  13,  1862,  until  returned,  in  as  good  order  as  received; 
and  he  admits  that  he  has  received  nearly  all  his  pay  for  the 
hire  of  the  barge  until  January  1,  1863,  but  claims  that  "  by 
and  under  said  agreement  there  is  still  due  to  him  the  sum 
43tated  in  his  said  petition";  for  which  judgment  is  prayed. 
Thus  by  the  pleadings  it  is  shown  that  this  suit  was  based  on 
a  contract  upon  which  there  had  been  a  former  recovery.  This 
is  placed  beyond  dispute  by  the  bill  of  exceptions.  We  have 
shown  that  the  former  judgment  was  a  bar  to  a  recovery  in 
this.  Nothing,  therefore,  could  have  been  gained  by  the  plain- 
tiff if  the  cause  had  been  remanded  to  the  special  term ;  for 
upon  the  pleadings  as  they  stood  that  court  must  have  ren- 
dered judgment  against  him;  and  from  the  facts  disclosed  in 
the  bill  of  exceptions,  it  appears  that  no  amendment  could  be 
made  that  would  in  any  event  entitle  the  plaintiff  to  recover 
on  the  cause  of  action  on  which  the  suit  was  founded.  There 
was  then  no  error  by  the  court  at  general  term  in  proceeding 
to  render  such  final  judgment  in  the  case  as  should  have  been 
rendered  at  special  term.  It  follows  that  the  judgment  of 
the  superior  court  at  general  term  must  be  a£Srmed. 

White,  Welch,  Brinkerhopf,  and  Scott,  JJ.,  concurred. 


Judgment  is  Bar  when  It  Affects  Saue  Partues,  involves  same  mat* 
ter,  and  determines  same  canse  of  action:  Coffin  v.  KnoU,  52  Am.  Dec.  537j 
Oray  v.  OiUilan,  GO  Id.  761;  Agnew  v.  McElroy,  18  Id.  772;  Bamea  v.  Qibba^ 
S6  Id.  210;  Da^  v.  ValktU,  87  Id.  363. 
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Long  v.  Mulford. 

[17  Ohio  Statb,  4U.] 

Guardian  ad  Litem  must  Protect  Rights  or  his  Ward,  and  it  is  his 
special  duty  to  ascertain  and  bring  these  rights  directly  under  the  con- 
sideration of  the  court  for  decifcion,  for  the  court  will  not  suffer  the  ward 
to  be  prejudiced  either  by  the  admissions  or  laches  of  the  guardian 

Decree  against  Infant  may  be  Set  abide  where  fraud  or  surprise  is  prac- 
ticed  in  obtaining  it. 

Jurisdiction  of  Equity  to  Protect  Infants  is  not  confined  to  strictly 
fiduciary  relations.  It  may  give  relief  in  all  cases  where  influence  is  ac- 
quired and  abused,  and  confidence  reposed  and  betrayed. 

Absolute  Decree  cannot  be  Rendered  against  Infant  without  notifica>' 
tion  and  a  day  allowed  him  in  court,  after  coming  of  age,  within  which 
to  show  cause  against  it. 

Decree  against  Infant  may  be  Impeached  for  error  by  original  bill,  anci 
what  would  have  been  good  cause  of  action  to  sustain  the  bill  will  b» 
good  cause  of  action  under  the  code. 

Where  Decree  against  Infant  and  deeds  thereunder  have  been  obtained 
through  fraud,  and  the  infant  is  not  guilty  of  laches,  the  statute  of  limi- 
tations will  not  begin  to  run  against  him  until  the  discovery  of  the  fraud;, 
and  the  burden  of  showing  such  knowledge  as  will  set  the  statute  in  op- 
eration rests  on  the  other  party. 

Equity  will  not  Permit  Guardian,  or  other  person  standing  in  a  fiduciary 
relation,  or  who,  from  the  relation  in  which  he  stands  to  another,  ia 
capable  of  exercising  an  undue  infiuence  over  his  mind,  to  derive  profit 
from  any  transaction  which  takes  place  during  the  continuance  of  such 
relation. 

The  opinion  containB  the  facts. 

McFarland  and  MiliiJdnj  and  Matthews,  for  the  plaintiffs. 
Thurmanj  and  Smith  and  Chnsty,  for  the  defendants. 

By  Court,  White,  J.  The  papers  in  the  chancery  suit  re- 
ferred to  in  the  petition  were  introduced  in  evidence.  The  bill 
was  filed  by  Jacob  as  complainant  against  David,  Job,  Mary 
the  widow,  and  the  present  plaintiffs,  Sarah  Jane  and  Mary 
Ann,  then  infants,  the  former  in  the  twelfth  and  the  latter  in 
the  ninth  year  of  her  age. 

The  bill  sets  forth  a  description  of  the  lands  described  in 
the  petition  in  the  present  case,  and  states  that  in  considera- 
tion that  Jacob  and  Job  had  labored  for  their  father  several 
years  after  they  respectively  arrived  at  age,  he  agreed  to  divide 
between  them  the  three  parcels  of  land  described,  consisting  of 
216  acres,  and  to  convey  to  each  his  proportion,  *' independent 
of  the  interest  each  would  be  entitled  to  as  heirs,  after  his  [the 
father's]  death,  in  the  homo  farm."  The  home  farm  is  like- 
wise described,  and  is  said  to  contain  about  250  acres.     It  ia 
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averred  that  Job  and  Jacob  were  put  in  possession  of  their  re* 
spective  parcels  by  their  father  in  his  lifetime,  and  that  the>r 
had  continued  in  possession  ever  since. 

The  bill  further  represents  that  a  similar  agreement  for  a 
similar  consideration  had  been  made  by  the  father  with  David^ 
the  other  brother,  in  relation  to  the  tract  of  seventy-five  acres; 
and  that  the  father  had  died  without  making  the  conveyances 
he  had  agreed  to  make,  either  to  the  complainant,  Jacob,  or  ta 
the  defendants  David  or  Job,  and  that  they  were  left  without 
a  legal  title  to  their  respective  farms. 

It  is  stated  that  the  widow  is  entitled  to  dower  in  the  land? 
known  as  the  home  farm;  and  that  these  lands  descended  to- 
the  complainant,  his  two  brothers,  and  his  two  infant  sisters,, 
as  heirs  at  law,  each  owning  an  undivided  one  fifth. 

The  bill  prayed  that  the  defendants  might  be  decreed  to- 
con  vey  to  the  complainant  title  to  his  tract  of  land;  that  the 
widow's  dower  in  the  home  farm  might  be  assigned,  and  the 
farm  partitioned  among  the  heirs. 

On  the  19th  of  September,  1844,  the  separate  answers  of 
David,  Job,  and  the  widow  were  filed.  These  answers  admit 
the  making  of  the  agreement  as  set  forth  in  the  bill;  and 
David  and  Job  pray  its  execution  on  their  respective  behalf^ 
and  for  partition  of  the  home  farm;  and  the  widow,  disclaim- 
ing dower  in  the  residue  of  the  lands,  asks  to  have  her  dower 
in  the  home  farm  assigned. 

The  journal  of  the  court  shows  no  appointment  of  a  guar- 
dian ad  litem  for  the  infant  defendants;  but  on  the  1st  of 
October,  1844,  the  day  of  the  filing  of  the  decree,  a  formal 
answer  of  a  guardian  ad  litem^  purporting  to  be  made  in  their 
behalf,  was  filed.  This  answer,  the  answers  of  the  adult  do- 
fendants,  as  well  as  the  bill  and  decree,  are  in  the  hand- 
writing of  the  complainant's  solicitor. 

The  decree  filed  in  the  case  finds  in  accordance  with  the^ 
allegations  in  the  bill,  and  grants  the  relief  prayed  for  in  the 
bill  and  answers. 

It  adjudges  and  decrees  that  Jacob,  David,  and  Job  shall 
each  hold  in  fee-simple  the  premises  agreed  to  be  conveyed  to 
them,  respectively  (describing  the  premises),  "free  from  any 
right  or  claim  of  the  said  Mary  Mulford  (widow),  Mary  Ann 
Mulford,  and  Sarah  Mulford,  in  or  to  the  said  tracts,  or  an^ 
part  thereof";  and  provides  *'that  the  said  Mary,  Mary  Aim,, 
and  Sarah  be  forever  barred  and  precluded  from  claiming  the- 
same,  or  any  portion  thereof,  or  any  interest  therein."    Dower 
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is  ordered  to  be  assigned  in  the  home  farm,  and  partition  to 
he  made,  subject  to  the  dower,*  among  the  five  heirs  in  equal 
proportions. 

No  conveyances  are  required  to  be  made  by  the  minors  on 
their  coming  of  age;  nor  is  there  a  day  given  them  after  that 
time  within  which  to  show  cause  against  the  decree,  which, 
by  its  terms,  takes  immediate  effect,  and  is  in  its  nature  ab- 
solute. 

The  only  evidence  on  which  the  decree  was  taken  was  the 
■deposition  of  Samuel  Kyle,  the  father-in-law  of  the  complain- 
■ant,  Jacob,  taken  at  the  office  of  the  solicitor  of  the  latter,  on 
the  18th  of  September,  1844,  the  day  on  which  all  the  answers 
of  the  adult  defendants  were  written.  The  deposition  was 
taken  under  a  notice  served  only  on  the  defendants,  who  ad- 
mitted the  allegations  in  the  bill,  and  the  service  of  which 
they  had  formally  acknowledged  several  days  before.  No  no- 
tice was  served  on  any  one  representing  the  infants.  David 
^nd  Job,  whose  interests  coincided  with  the  plaintiff,  but 
^vhich  were  adverse  to  the  interests  of  the  infant  defendants, 
^vere  duly  notified,  as  was  the  mothei^,  who  was  voluntarily  re- 
linquishing her  dower.  There  was  no  cross-examination.  The 
whole  of  the  testimony  is  as  follows:  ''That  prior  to  the  de- 
cease of  John  Mulford,  he  [witness]  had  conversation  with 
him  in  relation  to  the  disposition  of  his  real  estate.  Said 
Mulford  told  him  he  intended  to  give  the  seventy-five-acre 
tract  adjoining  Middletown  to  his  son  David;  and  the  Bruce 
^nd  Freeman  tracts  to  Job  and  Jacob, — Job  getting  the  east 
part  and  Jacob  the  west  part  of  the  same.  The  said  John 
Mulford  stated  that  Job  and  Jacob  had  been  and  were  help- 
ing him  to  pay  for  the  last-mentioned  tracts  by  working  with 
him  after  they  were  twenty-one  years  of  age;  and  that  this 
was  his  reason  for  making  such  disposition  of  the  same." 

There  is  nothing  inconsistent  in  this  testimony  with  the 
several  tracts  of  land  mentioned  being  regarded  by  the  father 
as  advancements  to  the  sons.  No  contract  is  spoken  of  as 
ha\nng  been  made  between  him  and  them  for  the  lands.  The 
father  declared  *'he  intended  to  give"  each  of  the  sons  a  des- 
ignated tract.  Job  and  Jacob  had  been  and  were  helping 
him  to  pay  for  two  of  the  tracts  by  working  with  him  after 
they  became  of  age;  and  "this,"  he  said,  "was  his  reason" 
for  making  the  proposed  disposition  of  his  property.  No 
promise  could  be  implied  against  the  father  to  pay  them 
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cither  in  lands  or  otherwise  for  their  continuing  to  live  and 
work  with  him  after  they  became  of  age.  The  consideration, 
or  '^reason/'  stated  as  moving  him  to  make  the  contemplated 
disposition  was  not  applied  to  David;  yet  the  terms  used  to 
express  the  father's  intention  that  David  was  to  have  the 
seventy-five  acres  are  as  explicit  as  those  used  to  show  thai 
Jacob  and  Job  were  to  get  the  other  two  tracts. 

Nothing  is  said  tending  to  sustain  the  allegation  in  the  bill 
that  they  were  in  addition  to  get  their  full  share  as  heirs  in 
the  home  farm;  and  the  testimony  indicated  no  more  than 
an  intention  on  the  part  of  the  father,  in  the  voluntary  dis- 
position of  his  property,  to  advance  the  sons  in  the  way 
stated. 

The  deposition  does  not  state  how  long  it  was  before  John 
Mulford's  death  the  conversation  referred  to  took  place.  He 
died  in  1840,  and  at  that  time  Job  was  in  the  twenty-third 
and  Jacob  in  the  twenty-fifth  year  of  his  age,  and  David,  who 
is  not  mentioned  as  having  assisted  his  father  by  his  labor, 
was  in  his  twenty-eighth  year. 

In  the  partition  of  the  home  farm,  there  were  set  ofi*  to 
David  55.36  acres;  to  Jacob  55.58  acres;  to  Job  55.31  acres; 
to  Sarah  Jane  42.36  acres;  and  to  Mary  Ann  42.74  acres. 
The  lots  set  off  to  Sarah  and  Mary  were  contiguous  tracts, 
and  together  made  85.10  acres;  out  of  which  was  assigned 
the  whole  of  the  widow's  dower,  consisting  of  77.42  acres; 
thus  leaving  to  the  minors  only  7.68  acres  not  covered  by  the 
life  estate  of  the  widow,  and  to  each  one  a  parcel  of  less  than 
four  acres,  of  which  the  use  and  enjoyment  could  be  had 
during  the  life  of  the  widow. 

The  commissioners  to  make  the  partition  were  not  selected 
from  the  neighborhood,  but  from  the  town  of  Hamilton,  eight 
miles  distant  from  the  lands. 

At  the  February  term,  1845,  the  assignment  of  dower,  and 
the  partition,  as  made  by  the  commissioners,  were  confirmed, 
and  one  sixth  of  the  ^^  costs  and  expenses  of  the  cause  "  was 
adjudged  against  each  of  the  parties. 

The  journal  entries  are  very  meager, — the  following  being 
all  that  the  journal  contains  relating  to  the  cause: — 

Jacob  Mulford      ^  September  Term,  1843. 

V.  >  In   Chancery.     Bill  filed.     Returned 

Mary  Mulford  et  al.)  served. 

Parties  appear  and  cause  continued. 

Am.  Dbc.  Vol.  Xcm— 41 
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Jacob  Mulford     )  May  Term,  1844. 

t;.  >  In  Chancery.    Bill  filed.    On  decree  for 

Mary  Mulford  et  al.)  sale. 

Parties  appear  and  cause  continued. 

Jacob  Mulford     ^  September  Term,  1844. 

t;. .  >  In  Chancery.    Bill  for  partition  and  an* 

Mary  Mulford  et  al.)  swers  filed. 

Parties  appear,  and  cause  coming  on  for  hearing,  it  is  or* 
dered,  adjudged,  and  decreed  as  per  interlocutory  decree  on 
file,  and  cause  continued. 

Jacob  Mulford      i  February  Term,  1845. 

V,  >  In  Chancery.    Bill  filed  on  decree  for 

Mary  Mulford  et  al.)  partition. 

Parties  appear,  and  cause  coming  on  for  hearing,  it  is  or- 
dered, adjudged,  and  decreed  as  per  final  decree  on  file. 

No  subpoena  or  other  process  is  found  among  the  papers  in 
the  original  case.  Nor  does  the  final  record  of  the  case  con- 
tain, as  the  statute  required,  a  copy  of  such  process  or  of  the 
return  of  the  sheriff  showing  the  manner  of  service.  The  fol- 
lowing, which  comes  immediately  after  the  copy  of  the  bill,  is 
all  the  record  contains  in  respect  to  process,  viz.:  '^Therefore 
the  sheriff  of  the  county  of  Butler  aforesaid  is  commanded 
that  he  give  notice  to  the  said  Mary  Mulford,  David  Mulford, 
Job  Mulford,  Sarah  Mulford,  and  Mary  Ann  Mulford  to  be 
before  the  judges  of  our  said  court  of  common  pleas  immedi- 
ately, at  Hamilton,  to  answer  the  said  bill,  etc.  And  after- 
wards, to  wit:  The day  of  — :-,  in  the  term  of  September 

aforesaid,  before  the  judges  aforesaid,  here  at  Hamilton,  comes 
the  said  Jacob  Mulford,  by  his  solicitor  aforesaid,  and  tbe 
sheriff  of  the  county  aforesaid,  to  wit,  William  J.  Elliott,  Esq., 
now  returns  that  by  virtue  of  the  writ  aforesaid  to  him  di- 
rected, he  hath  given  notice  to  the  said  Mary  Mulford,  David 
Mulford,  Job  Mulford,  Sarah  Mulford,  and  Mary  Ann  Mulford, 
to  be,  etc.,  on,  etc.,  to  answer,  etc.,  as  by  said  writ  he  was  com- 
manded." 

In  the  cost  bill  there  is  no  charge  in  favor  of  the  sheriff  for 
mileage  or  service  of  process,  though  there  is  a  charge  in  favor 
of  the  clerk  for  issuing. 

A  great  deal  of  testimony  has  been  taken  in  the  case  which 
cannot  be  noticed  in  detail,  but  firom  which  it  satisfactorily 
appears  that  John  Mulford,  the  father,  before  his  death  con- 
templated making  a  family  arrangement  for  the  disposition  of 
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his  real  estate,  by  which  he  inteuded  to  give  to  his  three  sons 
the  several  farms  which  they  afterwards  respectively  obtained, 
and  to  reserve  for  himself,  his  wife,  and  his  infant  daughters 
the  home  farm;  that  he  gave  David  possession  of  his  farm  in 
1838,  and  Jacob  and  Job  possession  of  theirs  respectively  in 
1839;  that  he  aided  them  to  improve  and  cultivate  their  farms, 
by  furnishing  timber,  teams,  and  in  other  ways,  while  he  lived, 
but  died  before  he  had  consummated  his  contemplated  arrange- 
ment, and  without  having  made  conveyances;  that  the  lands 
given  to  the  sons  were  in  fact  advancements,  and  that  there 
was  no  agreement  that  they  were,  in  case  of  his  death,  to  share 
equally  with  the  othci  heirs  in  the  '^home  farm." 

On  the  death  of  the  father,  the  family  living  on  the  home- 
stead consisted  of  the  mother,  Jacob,  Job,  Sarah  Jane,  aged 
eight  years,  and  Mary  Ann,  aged  five  years, — David  at  that 
time  living  on  his  own  land.  No  guardian  was  appointed  for 
the  girls.  On  the  subject  being  talked  about  in  the  family, 
Job  thought  the  appointment  of  a  guardian  unnecessary;  and 
according  to  his  testimony,  "  David  and  Jacob  managed  the 
concerns  of  the  girls  first";  afterward  he  assisted, — rented 
their  lands,  accounted  for  the  rents,  and  did  other  service,  for 
which  no  charge  was  made.  Mrs.  Mulford  states  that  Jacob 
and  Job  together  acted  as  agents  for  the  girls.  From  1853  to 
1857,  she  and  the  girls  lived  in  Job's  family;  and  afterward, 
to  the  time  of  their  marriage,  the  girls  resided  with  their 
mother  at  the  homestead.  From  the  death  of  their  father  to 
their  marriage,  the  property  of  the  girls  was  managed  prin- 
cipally by  the  brothers,  among  them,  and  on  whom  the  former 
relied  for  advice  and  protection  in  regard  to  their  rights  and 
interests. 

David's  education  seems  to  have  been  superior  to  that  of  the 
other  sons,  and  after  he  came  of  age  he  spent  considerable  time 
from  home  in  traveling.  He  went  to  Europe  in  1836  with  the 
aid  of  means  furnished  by  his  father;  spent  some  time  in  the 
South,  teaching  school;  and  in  the  spring  succeeding  his  return 
home  in  the  full  of  1837,  he  was  given  possession  of  his  lands. 
Job,  in  hiu  testimony,  says:  '^ David  was  at  home  except  when 
traveling;  can'tsay  what  hedid;  he  superintended  some;  sup- 
pose he  more  thaa  paid  his  board." 

The  deeds  which  were  obtained  from  the  girls  as  they  re- 
spectively came  of  age  were  all  prepared  by  David  for  execu- 
tion without  any  previous  authority  from  the  girls,  and  were 
executed  by  them  on  the  representations  of  their  brothers  that 
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the  making  of  the  deeds  were  according  to  the  order  of  the 
court,  and  in  ignorance  of  their  rights  and  of  the  fact  that  any 
injustice  had  been  done  them  in  the  division  of  their  father's 
estate.  No  consideration  was  paid  or  expected  to  be  paid  for 
the  deeds.  No  negotiations  were  had,  and  no  bargain  or  agree- 
ment was  made  or  contemplated,  in  respect  to  the  making  of 
the  deeds.  The  girls  supposed  they  were  merely  jjerforming  a 
duty  by  perfecting  in  legal  form  undoubted  pre-existing  rights. 
And  this  they  might  well  suppose  from  the  influence  it  is  rea- 
sonable to  infer  their  brothers  had  over  them,  arising  from  the 
relation  of  dependency,  trust,  and  confidence  which  had  ex- 
isted from  the  father's  death,  and  which  still  continued  to  exist 
between  them  as  brothers  and  sisters. 

The  justice,  before  whom  the  first  deeds  were  executed  and 
acknowledged,  testified  that  he  "  went  to  Jacob  Mulford's  at 
request  of  David  in  1851,  to  take  acknowledgment  of  deeds; 
they  were  prepared;  I  did  not  read  them;  they  said  they  re- 
lated to  the  lands.  Deeds  not  explained.  I  asked  David  if  I 
should  read  them;  he  said  not,  that  the  parties  understood 
them.  David  professed  to  be  a  kind  of  attorney  and  surveyor. 
Usually  read  the  deeds  to  the  parties;  in  this  case  I  did  not." 

The  justice  before  whom  the  other  deeds  were  acknowledged 
had  died,  and  the  testimony  of  the  other  witnesses  was  con- 
flicting as  to  whether  the  deeds  were  read  and  explained  to 
the  girls  at  the  time  of  their  execution. 

The  girls  were  married — one  in  September,  1860,  and  the 
other  in  October,  1861,  and  it  was  not  till  after  their  mar- 
riage that  they  became  definitely  informed  of  their  rights,  and 
that  the  lands  given  to  their  brothers  should  have  been  taken 
into  account  in  making  partition  of  the  home  farm. 

It  appears  in  the  testimony  that  when  the  home  farm  was 
being  divided  'Hhere  was  much  talk  in  the  neighborhood" 
about  it;  but  the  girls  were  then  too  young  to  know  anything 
about  their  rights,  and  it  does  not  appear  that  they  were  ad- 
vised in  the  matter,  after  arriving  at  years  of  discretion,  until 
after  their  marriage. 

Mrs.  Mulford,  the  widow,  in  her  deposition  taken  in  18G4, 
states:  ^^  It  has  not  been  more  than  two  or  three  years  since  the 

girls  expressed  their  dissatisfaction  and  made  a  fuss I 

assigned  a  note  of  one  thousand  dollars  to  them  because  they 
were  dissatisfied.  This  was  two  or  three  years  ago,  after  they 
were  married." 

This  note  was  given  to  her  by  David  when  the  estate  was 
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Bettlod  for  her  share  of  the  chattel  property  of  the  estate.  He 
renewed  it  once  before  it  was  given  to  the  girls,  but  has  paid 
nothing  on  it. 

In  regard  to  the  partition  of  the  home  farm  and  the  insti- 
tution of  the  suit  for  that  purpose,  Job  in  his  testinjony,  in 
speaking  of  himself  and  his  brothers,  states:  "  We  talked  to- 
gether and  considered  that  the  fences  were  running  down,  etc., 
and  if  we  had  any  interest  it  had  better  be  attended  to." 

By  the  present  action  it  is  sought  to  impeach  the  decree 
rendered  by  the  court  of  common  pleas  at  its  September  term, 
1844,  and  to  set  aside  the  deeds  obtained  from  Sarah  Jane 
and  Mary  Ann  on  their  respectively  arriving  at  age.  Our 
conclusions  of  fact  fully  appear  in  the  foregoing  statement  of 
the  case.  The  original  suit  was  a  bill  in  equity  having  a 
double  object:  1.  The  specific  performance  of  the  agreement 
alleged  in  the  bill  to  have  been  made  between  the  sons  and 
the  father  in  bis  lifetime  for  the  several  tracts  of  land  they 
respectively  claimed;  and  2.  The  partition  of  the  residue 
of  the  real  estate  among  the  five  heirs  in  equal  proportions. 
The  extent  of  the  interests  of  the  heirs  in  the  land  to  be  divi- 
ded was  dependent  upon  the  establishing  of  the  alleged  con- 
tract and  the  granting  of  the  specific  performance.  If  this 
relief  was  granted  to  the  sons,  the  partition  of  the  residue 
would  be  in  equal  shares;  if  refused  they  would  be  charged 
with  their  respective  tracts  in  making  partition,  and  their 
shares  in  the  residue  would  be  correspondingly  diminished. 

Though  in  the  form  the  suit  was  made  to  take  Jacob  was 
the  only  plaintiff,  and  David  and  Job  were  defendants,  yet 
their  interests  coincided;  the  suit  was  brought  by  a  previous 
arrangement  between  them,  and  the  claims  of  all  were  alike 
adverse  to  their  infant  sisters. 

It  is  doubtful  whether  process  was  ever  served  on  the  in- 
fants, but  if  service  had  been  made  it  would  have  made  no 
difference  in  the  decree,  considering  the  tender  years  of  the 
girls — one  under  nine,  and  the  other  under  twelve  years  of 
age  —  and  their  dependence  on  their  brothers  for  the  manage- 
ment of  their  affairs.  The  whole  management  of  the  suit 
would  have  been  left,  as  it  in  fact  was,  to  the  brothers.  Ko 
guardian  wa8  appointed,  and  when  the  appointment  of  one 
was  talked  about  it  was  concluded  none  would  be  necessary. 
Strangers  could  not  be  expected  to  interpose,  and  while  the 
brothers  maintained  their  family  influence  over  their  younger 
sisters,  and  assumed  to  act  for  them  and  to  manage  theii 
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properly,  they  were  bound  to  act  with  scrupulous  fidelity,  aud 
can  derive  no  advantage  arising  either  from  intentional  mis- 
conduct or  gross  negligence. 

The  nppointment  of  a  guardian  ad  litem  is  not  a  mere  mat- 
ter of  form.  A  suit  against  an  infant  cannot  be  prosecuted 
without  such  guardian;  and  the  object  of  the  requirement  is 
to  Bocure  to  the  infant  a  proper  defense.  "  It  is  the  duty  of  a 
guardian  ad  litem  to  ascertain  from  the  infant  and  his  friends, 
or  from  other  sources  of  information,  what  are  the  legal  and 
equitable  rights  of  his  ward.  And  it  is  the  special  duty  of  the 
guardian  to  bring  those  rights  directly  under  the  consideration 
of  the  court  for  decision  ":  Dow  v.  Jewell^  21  N.  H.  486;  Sconce 
V.  Whitney,  12  111.  150;  Knickerbacker  v.  De  Freest,  2  Paige,  304; 
1  Danieirs  Chancery  Practice,  tit.  Infants.  His  authority  is 
to  protect;  and  the  court  will  not  suffer  his  ward  to  be  preju- 
diced either  by  his  admissions  or  his  laches:  Bingham  on  In- 
fancy, 135.  And  "  where  the  answer  of  the  guardian  admits 
the  bill  to  be  true,  the  complainant  must  prove  its  allegations 
with  the  same  strictness  as  if  the  answer  had  interposed  a 
direct  and  positive  denial ":  Enos  v.  Cappe,  12  111.  257;  Masrie 
V.  Donaldson,  8  Ohio,  377;  Warfield  v.  Owns,  4  Gill,  370. 

It  is  plain  there  was  no  defense  by  a  guardian  ad  litem. 
The  only  evidence  of  the  appointment  of  a  guardian  is  a 
formal  answer,  the  body  of  which,  like  all  the  other  pleadings 
in  the  cause,  is  in  the  handwriting  of  the  counsel  of  the  broth- 
ers; and  this  answer  was  only  filed  at  the  time  of  the  filing  of 
the  decree.  It  was  evidently  treated  as  a  mere  formal  matter. 
No  attention  was  paid  to  the  interests  of  the  infants;  and  the 
suit  throughout  was  conducted  as  though  it  were  an  amicable 
or  ex  parte  proceeding,  involving  no  subject  of  real  controversy. 
The  counsel  of  the  brothers  alone  appeared  in  and  had  the 
management  of  the  case;  and  his  acts  or  omissions  are  charge- 
able as  theirs. 

The  effect  of  the  decree  on  the  rights  of  the  infants  was  to 
exclude  the  291.57  acres  advanced  to  the  sons  from  being 
taken  into  account  in  the  partition,  and  thus  deprive  them  of 
an  interest  in  the  home  farm  equivalent  to  two  fifths  of  the 
land  so  advanced. 

The  decree  was  taken  on  a  single  deposition,  which,  on 
examination,  is  shown  not  to  have  warranted  it.  The  deposi- 
tion was  taken  ex  parte  as  to  the  infants,  but  under  a  formal 
notice  to  the  defendants  at  whose  instance,  equally  with  the 
plaintiff,  the  suit  was  commenced.    The  form  given  to  the 
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«ult,  and  the  manner  of  conducting  it,  was  calculated  rather 
to  avoid  than  to  invite  examination  and  scrutiny  from  the 
'Court.  On  this  point,  the  language  of  the  lord  chancellor,  in 
Richmond  v.  Tayleur,  1  P.  Wms.  737,  is  pertinent.  The  suit 
was  a  hill  in  equity  to  impeach  a  decree  against  an  infant,  on 
1he  ground  of  fraud  and  collusion.  The  chancellor  eaid:  "  If 
-any  fraud  or  surprise  upon  the  court  had  been  proved,  I  would 
have  set  aside  the  decree;  but,  on  the  contrary,  it  appears  that 
the  court  was  fairly  and  fully  apprised  of  the  case,  of  the  arti- 
•cles,  and  of  the  point  in  question;  viz.,  the  lapse  of  time,  and 
hath  thought  fit  to  make  a  decree,  which,  as  it  may  be  a  just 
one,  therefore  I  will  not  set  it  aside," 

And  I  am  unable  to  see  why  a  party  who  chooses  to  retain 
the  influence  and  control  arising  from  a  fiduciary  or  a  quasi 
fiduciary  relation  to  an  infant,  against  whom  he  is  prosecuting 
■a  suit  to  obtain  a  conveyance,  should  be  held  to  a  less  degree 
of  good  faith  in  dealing  with  the  court,  in  respect  to  the  sub- 
ject-matter, than  he  would  be  required  to  observe  in  dealing 
•directly  with  the  party. 

Where  parties  dealing  directly  stand  towards  each  other  in 
«uch  a  relation,  the  obligation  not  only  to  abstain  from  false 
«ugge8tions,  but  to  make  full  disclosures,  is  imperative.  And 
this  principle  applies  to  members  of  the  same  family  dealing 
in  that  character  as  to  their  rights:  Adams's  Equity,  179,  note 

I,  183;  Hill  on  Trustees,  148. 

*^  Imperfect  information,  given  in  a  way  calculated  to  pro- 
vince a  false  impression,  is  equivalent  to  concealment.  *  He/ 
«ays  Lord  Eldon, '  who,  undertaking  to  give  information,  gives 
t)ut  half  information,  in  the  doctrine  of  this  court,  conceals ' ": 
Id. 

If  the  party  intends  to  take  the  position  and  stand  on  the 
rights  of  a  stranger,  or  of  an  adversary,  he  ought  first  to  sur- 
render the  advantages  arising  from  the  trust,  confidence,  and 
oontrol  which  pertain  to  his  fiduciary  or  quasi  fiduciary  char- 
-acter. 

The  jurisdiction  which  courts  of  equity  employ  "  to  protect 
infants  is  not  confined  to  cases  of  a  strictly  fiduciary  charac- 
ter. The  principle  on  which  relief  is  given  applies  to  all  cases 
where  influence  is  acquired  and  abused,  and  confidence  re- 
posed and  betrayed.  In  the  former,  influence  is  presumed; 
in  the  latter,  its  existence  must  be  proved":  Smith  v.  Kay^  7 

II.  L.  Cas.  751. 

In  delivering  his  opinion  in  the  case  last  named, — which 
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was  a  bill  in  equity  by  a  |»laintiff  to  set  aside  a  bond  and 
securities  given  on  his  coming  of  age,  confirnr.atory  of  debts 
contracted  during  minority,  —  Lord  Cran worth  said:  "In  my 
opinion,  although  this  bill  is  framed  upon  the  ground  of  sup- 
posed fraud,  the  circumstances  of  the  case,  as  now  proved^ 
make  it  abundantly  clear  that  this  fraud  was  totally  imma- 
terial in  order  to  entitle  the  plaintiff  to  set  aside  this  bond, 
upon  the  ordinary  principle  of  the  court,  which  protects  an 
infant,  or  any  other  person  who  is,  from  the  relations  which 
have  subsisted  between  him  and  another  person,  under  the  in- 
fluence, as  it  is  called,  of  that  other.  There  is,  I  take  it,  no 
branch  of  the  jurisdiction  of  the  court  of  chancery  which  it 
is  more  ready  to  exercise  than  that  which  protects  infants  and 
persons  in  a  state  of  dependence,  as  it  were,  upon  others,  from 
being  imposed  upon  by  those  upon  whom  they  are  so  depend- 
ent. The  familiar  cases  of  the  influence  of  a  parent  over  hi» 
child,  of  a  guardian  over  bis  ward,  of  an  attorney  over  his 
client,  are  but  instances.  The  principle  is  not  confined  to  those 
cases,  as  was  well  stated  by  Lord  Eldon  in  the  case  of  Gibson 
V.  JeyeSf  6  Ves.  266,  278,  in  which  he  says  it  is  '  the  great  rule 
applying  to  trustees,  attorneys,  or  any  one  else.'  Now  what 
does  ^anyone  else'  mean?  It  is  contended  that  it  applies 
only  to  persons  who  stand  in  what  is  called  a  fiduciary  rela* 
tion.  I  believe,  if  the  principle  is  examined,  it  will  be  found 
most  frequently  applied  in  such  cases,  for  the  simple  reason 
that  the  fiduciary  relation  gives  a  power  of  influence." 

This  principle  has  application  in  the  present  case,  not  only 
directly  to  the  manner  of  obtaining  the  deeds  from  the  plain- 
tifis  as  they  became  of  age,  but  applies  also  to  the  obtaining 
of  the  decree,  which  was  made  the  grounds  for  obtaining  the 
deeds. 

But  independent  of  the  question  of  fraud,  there  was  clear 
error  in  the  decree,  not  only  in  decreeing  specific  performance 
of  the  alleged  contract,  but  in  making  the  decree  absolute 
against  the  infants,  without  allowing  them  a  day  in  court 
after  coming  of  age,  within  which  to  show  cause  against  it. 

It  is  said  by  Chancellor  Kent,  in  Mills  v.  Dennis,  3  Johns. 
Ch.  368,  that  it  was  the  ancient,  and  has  been  the  settled 
principle  of  the  court  that  no  decree  should  be  made  against 
an  infant,  without  giving  him  a  day  (which  was  usually  six 
months)  after  he  comes  of  age,  to  show  cause  against  it; 
and  he  is  to  be  served  with  process  of  subpcena,  for  that  pur- 
pose, on  his  coming  of  age. 
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In  Sheffield  v.  Duchess  oj  Bucksy  1  West  t.  H.  684,  which  was 
a  case  in  which  the  infant  was  plaintiff,  Lord  Hardwicke  said 
he  took  it  to  be  the  course  of  the  court  not  to  give  a  day,  un- 
less a  conveyance-was  directed,  in  form  or  substance.  The  cor- 
rectness of  this  remark  of  Lord  Hardwicke  has  been  doubted: 
See  Harris  v.  YouTnan,  1  Hoff.  Ch.  178,  where  the  authorities 
are  considered.  But  the  present  case  comea  within  the  rule 
as  stated  by  Lord  Hardwicke.  The  decree  had  the  effect,  a& 
against  the  infants,  of  a  conveyance,  by  excluding  them  from 
their  inheritance. 

The  authorities  are  abundant  to  show  that  the  plaintiffs 
were  entitled  to  their  day  to  show  cause  against  the  decree, 
and  to  be  duly  notified  before  it  could  be  made  absolute 
against  them:  Dow  v.  JeweUy  21  N.  H.  490;  Harris  y.  Youman^ 
supra;  Wilhinson  v.  Olivery  4  Hen.  &  M.  450;  Scholefield  v. 
Heafieldy  7  Sim.  670;  Price  v.  Carverj  3  Mylne  &  C.  167;  Eyre  v. 
Countess  of  Shaftshury^  1  P.  Wms.  120;  Napier  v.  Lady  Effing- 
ham^ 1  Id.  402;  2  Kent's  Com.  245;  Macpherson  on  Infants^ 
212;  Bingham  on  Infancy,  131;  Seaton  on  Decrees,  275. 

Nor  does  the  right  to  a  day  to  show  cause  depend  upon  the 
right  of  parol  demurrer,  that  is,  the  right  of  having  the  plead- 
ings stayed  till  the  infant  comes  of  age.  The  right  of  the^ 
parol  demurring  was  abolished  by  statute  in  this  state,  and 
has  been  also  in  England.  The  chancellor,  in  Price  v.  Carvery 
3  Mylne  &  C.  162,  clearly  points  out  the  difference  between 
the  parol  demurring  and  the  giving  a  day  to  show  cause.  That 
was  a  case  of  strict  foreclosure,  and  it  was  held  that  the  infant 
defendants  had  the  right  to  a  day  to  show  cause  against  the 
decree  on  coming  of  age.  The  right,  of  course,  does  not  exist 
in  proceedings  under  special  statutory  provisions,  nor  in  cases 
where  sales  are  ordered  to  be  made. 

There  is  no  doubt  this  decree  would  have  been  set  aside  on 
bill  of  review,  if  brought  within  the  proper  time.  It  is  claimed 
on  behalf  of  the  defendants  that  this  was  the  plaintiffs'  only 
remedy.  We  think  otherwise.  That  remedy  would  have  beei> 
open  to  them  if  they  had  been  adults;  or  if  the  decree  had 
been  perfected  against  them,  by  giving  them  a  day  in  court  to 
show  cause  against  it,  after  they  came  of  age;  or  if  they  had 
been  strangers,  under  no  disability  or  influence. 

The  obtaining  from  them  the  deeds  was  not  calculated  to 
awaken  inquiry  as  to  their  rights,  but  rather  to  allay  it.  And 
to  deny  them  the  right  to  inquire  into  the  justice  of  the  de* 
cree,  when  they  have  never  had  an  opportunity  to  contest  it 


I 


650  LoNQ  V.  MuLFOBD.  [Ohio» 

or  the  claim  on  which  it  is  founded,  on  the  ground  that  the 
time  allowed  for  filing  a  bill  of  review  had  passed  before  they 
<liscovered  the  wrong,  would  be  unconscionable,  whatever  may 
have  been  the  actual  intention  of  the  parties  in  obtaining  the 
Jecree. 

Under  the  former  practicei  they  would  have  had  the  right 
on  discovery  of  the  wrong  to  impeach  the  decree  by  original 
bill;  and  what  would  have  been  a  good  cause  of  action  to 
sustain  an  original  bill  is  a  good  cause  of  action  under  the 
code. 

In  Richmond  v.  Tayleur,  1  P.  Wms.  737,  it* was  held  that 
where  an  infant  conceives  himself  aggrieved  by  a  decree,  he 
is  not  bound  to  proceed  by  way  of  rehearing  or  by  bill  of  re- 
view, but  may  impeach  the  decree  by  original  bill,  in  which 
it  will  be  enough  to  say  the  decree  was  obtained  by  fraud  and 
'Collusion,  or  that  no  day  was  given  to  show  cause  against  it 
And  it  is  said  in  the  note  to  the  case,  that  Mr.  Cottingham 
{the  chancellor's  secretary)  acquainted  the  court  that  Mr. 
Vernon,  in  case  of  an  erroneous  decree  against  an  infant,  used 
always  to  advise  the  bringing  of  an  original  bill  to  set  it 
4i8ide. 

It  is  stated  by  Daniell  in  his  Chancery  Pleading  and  Prac- 
tice that  an  infknt  may  *'  impeach  a  decree  on  the  ground  of 
•error  by  original  bill."  And  that  "among  the  errors  that 
have  been  allowed  for  the  purpose  of  impeaching  a  decree 
against  an  infant  is  the  circumstance  that,  in  a  suit  for  the 
^idministration  of  assets  against  an  infant  heir,  a  sale  of  the 
real  estate  has  been  decreed  before  a  sufficient  account  has 
been  taken  of  the  personal  estate."  Also:  "Another  ground 
of  error  for  which  a  decree  against  an  infant  may  be  im- 
peached is,  that  it  does  not  give  the  infant  a  day  after  his 
coming  of  age  to  show  cause  against  it,  in  cases  where  he  is 
•entitled  to  such  indulgence":  1  Daniell's  Ch.  PI.  &  Pr.,  Per- 
kins's ed.  1865,  153;  Bennett  v.  Hamili^  2  Schoales  &  L.  566. 
1  he  same  doctrine  is  recognized  in  Adams's  Equity,  420;  Mit^ 
ford's  Pleading,  95;  Story's  Eq.  PL,  sec.  427. 

The  rule  in  equity  within  which  to  file  a  bill  of  review  was 
twenty  years.  In  this  state  the  time  was  limited  to  five  years. 
Whether  to  an  original  bill  to  impeach  a  decree  against  an 
infant  for  errors  such  as  have  been  indicated  the  limitation 
prescribed  for  bills  of  review  should  be  applied  by  analogy, 
it  is  not  necessary  to  consider.  For  if  such  should  be  the  case, 
the  rule  would  be  qualified  in  its  application  by  the  equitable 
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principle  that  the  time  of  liinitation  would  Dot  commence 
until  discovery.  The  neglect  of  the  plaintiff  to  eecure  the 
Infant  the  right  to  show  cause  against  the  decree  ought  not  to 
be  allowed  to  work  to  his  advantage  nor  to  the  detriment  of 
the  defendant. 

Lapse  of  time  is  pleaded  as  a  bar.  The  limitation  or  lapse 
of  time  to  be  applied  against  the  right  of  the  plaintiffs  to  im- 
peach the  decree  is  that  existing  before  the  code  which  excepts 
from  its  operation  existing  causes  of  action.  In  the  absence 
of  statutory  provision,  there  is  no  principle  of  equity  to  bar 
the  plaintiffs'  right.  It  is  true,  over  eighteen  years  elapsed 
from  the  taking  of  the  decree  to  the  commencement  of  this 
«uit;  but  the  plaintiffs  were  very  young  at  the  time  of  taking 
the  decree;  and  no  laches  can  be  imputed  to  them  until  dis- 
covery, the  delay  in  which  is  accounted  for,  in  the  present 
case,  by  the  situation  of  the  plaintiffs  and  their  relation  to  the 
defendants. 

The  deeds  come  under  the  limitation  of  the  code.  But  if 
the  decree  is  set  aside,  the  deeds  must  be  also.  Without  a 
valid  decree  the  deeds  are  clearly  fraudulent;  and,  in  cases  of 
fraud,  the  time  limited  by  the  code  does  not  begin  to  run  until 
discovery;  and  the  burden  of  showing  such  knowledge  as  will 
set  the  statute  to  running  rests  on  the  defendants.  This  is 
not  shown. 

There  is  another  ground  upon  which  the  right  of  the  plain- 
tiffs  to  relief  may,  perhaps,  be  safely  placed;  and  that  is,  by 
raising  in  the  defendants  an  equitable  or  constructive  trust  in 
respect  to  the  property  in  controversy. 

Trusts  of  this  description  depend  upon  the  conclusions  of 
law  independently  of  contract,  and  often  arise  in  cases  where 
there  was  no  intention  to  create  a  trust  on  the  part  of  any  of 
the  parties  concerned;  generally  speaking,  they  are  imposed 
in  invitum:  1  Spence's  Equity,  509.  A  court  of  equity  will 
not  permit  any  person  standing  in  a  fiduciary  situation,  or 
who,  from  the  relation  in  which  he  stands  to  another,  is  capa- 
ble of  exercising  an  undue  influence  over  his  mind,  to  derive 
profit  from  any  transaction  which  takes  place  during  the 
continuance  of  such  fiduciary  character  in  the  one  case,  or 
which  may  be  supposed  to  have  taken  place  by  reason  of  such 
opportunities  of  undue  influence  in  the  other :  Id.  626. 

Mr.  Hill,  in  his  work  on  trustees,  thus  broadly  states  the 
principle  upon  which  the  court  acts:  '*  Wherever  the  circum- 
stances of  a  transaction  are  such  that  the  person  who  takes 
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the  legal  estate  in  property  cstimot  also  enjoy  the  beneficial 
interest  without  neecssarily  violating  some  established  prin- 
ciple of  equity,  the  court  will  immediately  raise  a  constructive 
trust,  and  fasten  it  upon  the  conscience  of  the  legal  owner,  so 
an  to  convert  him  into  a  trustee  for  the  parties  who  in  equity 
are  entitled  to  the  beneficial  enjoyment":  Hill  on  Trustoes^ 
144. 

In  the  opinion  of  the  court,  the  plaintifis  are  entitled  to  a 
decree. 

Day,  C.  J.,  and  Welch,  Brinkerhoff,  and  Scott,  JJ.,  con* 
curred. 


Guardian  oak  do  Nothino  to  Prbjudicb  his  Ward  :  Carpader  ▼.  JTo- 
Bride,  52  Am.  Dec  379;  Hanna  ▼.  SpoUa^  43  Id.  132. 
Decree  against  Infant  mat  be  Avoided  for  fnuid,  ooUnsion,  or  error 

in  obtaining  it:  RaUtton  v.  Lafiee^  74  Am.  Dec.  291;  note  to  Jofoe  ▼.  MeAvof^ 
89  Id.  189. 

Jurisdiction  of  Equitt  in  Protection  of  Infants  is  full,  peramonnt^ 
and  plenary :  Tmonsend  ▼.  Kendall,  77  Am.  Dec  534,  and  note  639. 

Dkcbeb  againrt  Infant  mat  be  Impeached  by  original  bill  for  error: 
BakUm  v.  Lahee,  74  Am.  Deo.  291;  Joyce  ▼.  McAvoy,  89  Id.  172,  and  note  189. 

Right  of  Infant  to  be  Allowed  Dat  in  Court,  after  coming  of  age,, 
to  show  cause  why  decree  against  him  should  not  be  made  absolute:  Jofoe  ▼. 
McAvoy,  89  Am.  Dec.  172,  and  note  185. 

Fraud  Prevents  Running  Of  Statute  of  Limitations  until  disoorery 
of  the  fraud :  Smith  ▼.  Fly,  76  Am.  Dec  109,  and  note  114;  Adams  y.  Ouer- 
ard,  76  Id.  624,  and  note  630. 

As  between  Parties,  Judgment  cannot  be  Impeached  for  frand  in  %, 
coUateral  proceeding:  Knapp  y.  ThomoMf  89  Ohio  St.  387,  citing  the  principal 
case. 

Under  Code  and  in  Equitt  Time  will  not  Run  against  infant  while^ 
under  age,  until  the  discovery  of  fraud  practiced  against  him;  and  the  bunloo 
of  showing  knowledge  amounting  to  laches,  or  sufficient  to  set  the  statute 
running,  is  upon  defendant:  Berkmeyer  r.  Kellerrhan,  32  Id.  257,  citing  the 
principal  case. 

Civil  Action  can  be  Maintained  under  the  code  to  impeach  a  judgment 
or  decree  for  fraud  in  all  cases  where  original  bill  in  equity  might  have  beea 
maintained  before  the  code:  Coales  v,  Cldllkothe  etc  Bank,  23  Ohio  St.  432^ 
Darst  V.  PhUUpt,  41  Id.  517;  Camvay  v.  Duncan,  28  Id.  106,  all  citing  the 
principal 
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Lanb  V.  Baughman  and  the  Sandusky,  Dayton, 
AND  Cincinnati  Kailroad  Company, 

ri7  Ohio  BTiLTS,  <U2.] 

MORTaAGBB  WHOSE  MORTOAOE  DbBT  EXCEEDS  VaLUE  OF  PROPERTY  COTered 

by  the  mortgage  is  entitled  to  an  injunction  restraining  an  execution 
creditor  of  the  mortgagor  from  levying  upon  the  mortgaged  property, 
when  the  mortgagor  is  insolvent. 
JmwMXNT  Creditor  has  No  Rioht  to  Disconnect,  Remove,  and  Sell 
portions  of  mortgaged  property,  when  by  so  doing  he  would  diminish 
the  security  of  the  mortgagee,  admitted  to  be  inadequate.  His  remedy 
is  in  equity,  when  he  la  entitled  to  have  his  claim  paid  out  of  the  earn- 
ings of  the  mortgaged  property,  to  charge  them  as  a  fund,  and  subject 
so  much  thereof  as  may  be  necessary  to  the  payment  of  his  judgment;  or 
he  may  have  the  interest  of  the  mortgagor  ascertained  and  subjected  in 
such  mode  as  may  be  consistent  with  the  rights  of  the  mortgagee  to  the 
payment  of  his  judgment. 

Plaintiffs,  mortgagees  of  the  defendant  railroad  company, 
filed  their  petition  for  an  injunction  restraining  the  sale  on 
execution  of  certain  personal  property  of  said  company  levied 
on  by  Baughman  and  others  to  satisfy  judgments  held  by 
them  against  the  company.  The  mortgages  held  by  plaintiffs 
are  due,  and  have  become  absolute.  The  company  is  insol- 
vent, and  its  property  is  insufficient  to  pay  the  mortgages. 
The  property  levied  on  by  defendants  is  covered  by  the  mort- 
gages, and  is  part  of  plaintiffs'  security,  and  necessary  for 
operating  the  road;  and  as  a  levy  and  sale  would  endanger 
and  lessen  their  security,  they  ask  an  injunction  to  restrain 
defendants. 

A,  CahUl,  for  the  plaintiffs  in  error. 

C.  W.  Dewey  and  J.  H.  Baggotty  for  the  defendants  in  error. 

By  Court,  White,  J.  The  principle  recognized  in  Coe  v. 
Knox  County  Banky  10  Ohio  St.  412,  and  in  Coe  v.  Peacocky  14 
Id.  190,  in  the  opinion  of  a  majority  of  the  court,  is  decisive  of 
this  case.  The  ground  on  which  the  injunction  was  denied  in 
the  case  first  named  was,  that  it  did  not  appear  that  the  mort- 
gaged property  was  insufficient  to  satisfy  both  the  execution 
and  the  mortgage  debt. 

The  facts  in  Coe  v.  Peacocky  supra,  were  substantially  like 
the  facts  in  the  present  case;  and  it  was  held  in  that  case 
that  as  between  an  execution  creditor  levying  upon  part  of 
the  mortgaged  property  of  an  insolvent  railroad  company,  and 
B,  mortgagee  whose  mortgage  debt  exceeded  the  value  of  the 
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property  covered  by  the  mortgage,  the  whole  equitable  iuurt  st 
in  the  property  was  in  the  mortgagee,  and  that  the  <Te*Jitor 
acquired  no  substantial  interest  by  his  levy.  Conseqiii-ntly  it 
was  further  held  in  that  case  that  though  the  mortgagee  had, 
in  violation  of  the  terms  of  the  mortgage,  recovered  in  n  j»i  vin 
the  property  levied  on,  yet  the  creditor  was  entitled  only  to 
nominal  damages. 

The  right  of  the  execution  creditor  to  make  the  levy  for  the 
purpose  of  obtaining  a  lien  as  to  any  interest  of  the  mort- 
gagor subject  to  levy  is  admitted:  Coe  v.  Peacock^  14  Ohio  St. 
190;  Coe  v.  Columbvs  etc.  R.  R.  Co.y  10  Id.  403  [75  Am.  Dec 
618]. 

But  the  operation  of  these  railroad  mortgages  upon  subse- 
quently acquired  property,  both  as  against  the  company  and 
its  other  creditors,  having  been  settled  by  repeated  decisions, 
an  execution  creditor  has  no  right  to  disconnect,  remove,  and 
sell  portions  of  the  mortgaged  property,  when  by  so  doing  he 
would  diminish  the  security  of  the  mortgagee,  which  is  ad- 
mitted to  be  already  inadquate.  And  that  the  mortgagee  ia 
entitled  in  equity  to  be  protected  against  the  assertion  of  such 
right  by  the  execution  creditor  is  laid  down  in  the  opinion  in 
Coe  V.  Peacock^  14  Ohio  St.  191,  where  in  speaking  of  the  rights 
of  the  mortgagee  as  against  the  execution  creditor,  Ranney,  J., 
says:  ''There  is  no  doubt  that  upon  the  facts  stated  in  the 
record  that  all  the  property  mortgaged  was  largely  insufficient 
to  pay  the  debts  incurred  by  it,  and  that  the  company  was  in- 
solvent, he  might  have  successfully  invoked  the  interposition 
of  a  court  of  equity  to  prevent  further  proceedings  upon  the 
executions." 

And  in  Coe  v.  Columiua  etc.  R.  R,  Co.,  10  Ohio  St.  402  [75 
Am.  Dec.  518],  in  speaking  of  liens  by  levy,  it  is  said  by  Ghol- 
son,  J.:  "When  those  liens  are  sought  to  be  enforced  by  a  re- 
moval of  the  property,  he  [the  mortgagee]  might  justly  com- 
plain if  his  security  was  thereby  endangered." 

But  the  mortgages  in  this  case  contain  an  express  reserva- 
tion  of  **  so  much  of  the  income  as  might  be  necessary  to  pay 
for  the  running  expenses,  repairs,"  etc.  We  do  not  question 
that  the  liability  of  the  company,  for  which  these  judgments 
were  rendered,  ought  to  be  regarded  as  included  in  the  neces- 
sary expenses,  and  to  be  paid  as  such;  or,  perhaps,  even  with- 
out such  express  reservation,  they  ought  to  be  regarded  as 
incidental  liabilities  incurred  by  the  company  in  operating 
the  road,  and  to  be  deducted  from  the  earnings  before  the  net 
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income  covered  by  the  mortgages  could  be  properly  ascer- 
tained. 

But  in  this  view,  the  remedy  of  the  judgment  creditor  would 
be,  in  equity,  to  charge  the  earnings  of  the  company  as  a  fund, 
and  to  subject  so  much  thereof  as  might  be  necessary  to  the 
payment  of  the  judgment;  not  to  remove  and  sell,  by  execu- 
tion, disconnected  portions  of  the  mortgaged  property,  thus 
stopping  the  operation  of  the  road,  and  depriving  the  mort- 
gagee of  his  security. 

Nor  do  we  intend  to  deny  the  right  of  the  defendants  in 
equity,  either  by  answer  in  ttie  nature  of  a  cross-petition,  or 
by  original  petition  to  have  the  interest  of  the  mortgagor  as- 
certained and  subjected,  in  such  mode  as  may  be  consistent 
with  the  rights  of  the  prior  encumbrancers,  to  the  payment  of 
their  judgments. 

We  are  not  unaware  of  the  hardships  and  difficulties  fre- 
quently experienced  by  certain  classes  of  creditors  (especially 
those  whose  claims  are  so  small  as  not  to  justify  expensive 
litigation  for  collection)  of  insolvent  railroad  companies  whose 
property  is  mortgaged  for  more  than  it  is  worth,  but  who  are, 
notwithstanding  their  default  on  their  mortgages,  allowed  by 
the  mortgagees  to  continue  in  the  use  and  operation  of  their 
roads.  These  inconveniences  result  in  part  from  the  magni- 
tude and  character  of  the  business,  and  the  comprehensive  op- 
eration now  firmly  established  by  repeated  decisions,  given 
to  this  description  of  mortgages.  The  difficulties  referred  to 
could  in  a  great  measure  be  obviated  by  appropriate  legisla- 
tion, which  we  should  be  glad  to  see  provided. 

Judgment  of  the  district  court  reversed,  and  that  of  the  com- 
mon pleas  affirmed. 

Day,  G.  J.,  and  Welch,  J.,  concurred. 

Scott  and  Brinkerhoff,  JJ.,  dissented. 


MoRTOAGB  IB  Prefbrred  TO  LiXNS  of  ezecQtion  creditors  when:  Ooe  t. 
CoiumbuB  etc  R,  R.  Co,,  75  Am.  Dec  518;  and  if  the  lien  ia  sooght  to  be  en- 
forced by  a  removal  of  the  property  the  mortgagee  may  jn«tly  complain  il 
hia  security  ia  thereby  endangered:  See  Id.  540. 
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MoCallum  V.  Germantown   Water  Company, 

[M  PBMN8YLVANIA  ST4TB.  40.] 

Frsscriftivb  Right  to  Render  Running  Water  Untit  for  DaiNKiiro 
or  domestic  purposea  requires  the  strictest  proof  of  its  existence. 

2^0  One  has  Right  to  Pollute  Water  Flowing  through  his  Lands  so  m 
to  render  it  unfit  to  be  used  by  the  land-owner  below  for  domestic  pur- 
poses. 

Vpper  Riparian  Proprietor  Claimino  Right  bt  Prescription  to  Pou- 
lutb  Stream  cannot  do  so  to  a  greater  extent  than  it  was  polluted 
at  the  commencement  of  the  twenty-one  years.  The  right  must  be 
measured  by  the  enjoyment. 

Judges  Who  Preside  over  Ck)URT  Which  is  One  op  Both  Law  and  Equitt 
ARE  Competent  to  decide  any  question  of  law,  and  if  they  deem  an 
issue  to  try  a  fact  necessary,  are  the  tribunal  to  try  it. 

Proceeding  in  court  below  by  bill  in  equity,  praying  for  an 
injunction  to  restrain  the  defendant  from  polluting  the  waters 
in  the  complainant's  reservoirs,  by  the  introduction  into  them 
of  impurities  from  the  defendant's  factory,  located  on  a  stream 
above  the  complainant's  works.  The  court  appointed  a  com- 
mission to  examine  and  report  as  to  the  causes  of  the  alleged 
nuisance,  and  the  commissioners  reported  as  their  conclusion 
that  such  causes  could  be  traced  only  to  the  defendant's  car- 
pet-works; whereupon  the  court  granted  a  special  injunction. 
The  defendant  filed  his  answer,  the  plaintiffs  afterwards  filed  a 
replication,  and  an  examiner  was  appointed.  The  testimony 
taken  appears  in  the  opinion.  After  hearing,  the  injunction 
was  made  perpetual,  and  the  defendant  appealed. 
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A.  H.  Smithy  for  the  appellant. 
J.  B.  Thayer,  for  the  appellees. 

By  Court,  Read,  J.  The  Germantown  Water  Company  was 
incorporated  under  the  eighteenth  and  nineteenth  sections  of 
an  act  of  assemby  passed  the  29th  of  March,  1851  (Pamph.  L. 
295),  which  substantially  adopted  the  provisions  of  "An  act  to 
incorporate  Iho  Honesdale  Water  Company,"  passed  the  14th 
of  March,  1850  (Pamph.  L.  497),  as  fully  as  if  the  third  sec- 
tion and  all  the  subsequent  sections  of  the  said  act  were 
thereby  re-enacted,  substituting  the  borough  of  Germantown 
and  county  of  Philadelphia,  for  the  borough  of  Honesdale  and 
•county  of  Wayne,  wherever  the  same  are  mentioned  in  the  said 
act. 

The  president  and  managers  of  the  company  were  authorized 
to  purchase  and  hold,  in  fee-simple,  or  for  any  less  estate,  any 
spring  or  springs,  stream  or  streams  of  water,  or  any  water 
power  or  powers,  near  or  convenient  to  said  borough;  or  any 
lands,  tenements,  or  hereditaments,  to  which  any  spring  or 
springs,  stream  or  streams  of  water,  or  any  water  power  or 
powers,  may  be  appurtenant,  and  convey  said  water  into  said 
borriugh  by  means  of  pipes,  trunks,  aqueducts,  or  in  such 
manner  as  they  shall  deem  most  advisable  and  convenient; 
and  should  they  find  it  necessary,  proper  cisterns  or  reser- 
voirs for  the  reception  thereof,  with  all  the  necessary  powers 
of  using  the  lands  of  individuals,  and  the  public  streets  and 
grounds,  in  constructing  the  necessary  works  for  supplying 
the  borough  with  water.  They  are  also  authorized  to  erect 
fire-plugs  or  hydrants,  to  be  used  for  extinguishing  fires  in 
f*aid  borough.  Any  person  willfully  destroying  or  injuring  in 
any  manner  any  of  the  works  belonging  to  the  company,  or 
willfully  corrupting  or  otherwise  rendering  unwholesome  the 
spring  or  springs,  stream  or  streams  of  water,  which  shall  be 
-conveyed  or  brought  into  said  borough  by  said  company,  or  in 
any  way  polluting  or  rendering  noxious  or  offensive  the  said 
water,  shall  forfeit  and  pay  a  sum  not  less  than  five  nor  more 
than  one  hundred  dollars,  at  the  discretion  of  the  justice  be- 
fore whom  suit  is  brought;  and  if  such  judgment  is  not  paid, 
and  no  goods  of  such  person  can  be  found  whereof  to  levy  the 
same  by  execution,  then  such  person  shall  be  committed  to 
the  county  jail  for  any  period  not  less  than  one  nor  more  than 
fifty  days,  at  the  discretion  of  the  justice  rendering  such  judg- 
ment; ^*  and  shall  remain  liable  for  the  full  amount  of  dam- 
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ages  to  the  said  company  in  any  other  action  instituted  by" 
them,  and  shall  moreover  be  subject  to  and  indicted  for  the 
8ame." 

The  said  company  was  duly  organized  under  said  charters,, 
and  letters  patent  being  issued  in  due  form,  the  said  company 
purchased  a  tract  of  land  upon  both  branches  of  Crab  Creek,. 
or  Paper  Mill  run,  and  erected  thereon,  at  great  expense,  an. 
engine-house,  with  engines  and  all  the  necessary  pumping 
apparatus,  reservoir,  stand-pipe,  and  other  works.  The  said 
company,  at  great  expense,  erected  a  collecting-dam  across  the 
said  creek,  and  built  a  reservoir  at  Mount  Airy.  The  said 
plaintiffs  at  the  same  time  purchased  also  the  right  to  use  the 
water  of  the  said  creek  and  its  tributaries,  for  obtaining  there- 
from the  necessary  supply  of  water,  to  be  furnished  by  means- 
of  their  works  to  the  people  of  Germantown;  and  the  water 
is  conducted  from  the  said  Crab  Creek  into  the  company's- 
reservoirs,  and  thence  by  means  of  iron  pipes  distributed  to- 
the  consumers  of  said  water. 

There  are  two  reservoirs.  The  small  one  holds  about  one 
million  gallons  of  water;  the  larger  one,  built  around  it  (the 
smaller  one),  holds  about  eleven  million  gallons  of  water  when- 
full,  and  could  be  filled  with  the  present  pumping  apparatus. 
It  is  about  twenty  feet  deep,  and  there  is  kept  in  it  from  eight  to 
ten  feet  of  water.  There  are  three  dams, — the  upper  dam.  the 
main  dam,  and  the  middle  dam.  There  is  a  pumping-well 
thirty  feet  in  diameter  and  thirty  feet  deep,  and  the  springs 
have  been  led  into  the  well,  some  by  pipes,  some  by  drains^ 
and  one  very  fine  spring  immediately  at  the  pumping-well^ 
runs  a  stream  from  the  rock  into  the  well. 

The  lower  dam  was  built  as  a  reservoir  or  storing-dam;  the 
upper  dams  were  built  to  prevent  heavy  deposits,  etc.,  fix>m 
going  into  the  larger  reservoir,  and  it  is  easier  to  remove  that 
stuflf  from  the  upper  dams  than  the  lower  ones.  There  is  a 
pipe  leading  from  the  middle  dam  along  the  bottom  of  the 
main  dam  to  the  breast  of  the  main  dam,  and  through  it  with 
a  ten-inch  stop-cock  on  the  upper  side  of  the  wall  of  the  middle 
dam.  On  the  appearance  of  a  flood  or  rain,  this  ten-inch  stop- 
cock is  opened,  to  let  as  much  of  the  muddy  and  turbid  water 
pass  through  as  possible.  The  waters  of  the  pumping-well  are 
separated  from  the  waters  of  the  main  dam  by  double  walls^ 
built  without  cement  or  mortar,  with  a  filtering-bed  betweea 
them  composed  of  sand,  charcoal,  and  stones,  about  four  feet 
wide;  and  these  walls  are  circular,  and  surround  the  welL 
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The  sources  of  supply  to  the  darn  are  principally  fror^  T^qper 
Mill  run  and  its  tributaries.  Paper  Mill  run  rises  s.'r'h  ?.' 
Allen's  Lane,  and  above  defendant's  factory,  and  is  of  vei  v 
little  importance  until  increased  by  the  streams  flowing  into 
it  below  the  factory.  The  main  stream  itself  being  diverted 
from  its  regular  course  by  a  race  to  defendant's  mill,  whicli 
is  between  one  and  a  half  and  two  miles  above  the  dam.  The 
character  or  quality  of  the  water  supplied  by  tributaries  to  the 
main  stream,  three  or  four  in  number,  is  perfectly  clear  and 
sweet  both  to  taste  and  smell,  and  so  is  the  water  of  the  main 
stream  above  the  mill. 

The  iron  piping  put  down  at  the  expense  of  the  water  com- 
pany to  supply  its  consumers  is  twenty-one  miles  in  length; 
the  number  of  dwellings  supplied  is  681,  which  at  six  persons 
to  a  house  gives  the  population  supplied  with  water  at  over 
four  thousand  persons,  besides  thirteen  factories. 

The  evidence  indisputably  establishes  the  fact  that  the  water 
of  the  main  stream  and  its  tributaries  is  naturally  sweet  and 
clear,  and  fit  for  drinking  and  all  domestic  purposes,  and  that 
if  polluted  or  unwholesome  it  is  entirely  owing  to  the  defend- 
ant's factory.  Mr.  Kneass,  a  civil  engineer  of  great  ability, 
and  the  chief  engineer  and  surveyor  of  the  city  of  Philadel- 
phia, in  concluding  his  report  to  the  court  below,  says:  **  I 
therefore  arrive  at  the  conviction  that  there  is  nothing  in  tlio 
geological  formation  of  that  section  that  can  injuriously  affect 
the  character  of  the  water;  that  there  is  not  sufficient  marsh 
or  bog  to  give  any  evidence  of  discoloration  with  earth  or 
vegetable  matter;  that  the  surface  of  the  water-shed,  as  to 
its  general  use,  its  being  covered  with  vegetation,  with  the 
character  of  material  overlying  the  rock,  is  well  adapted  for 
the  delivery  of  pure  water;  and  that  the  entire  trouble  ex- 
isting from  the  impurity  of  water  pumped  and  distributed  by 
the  water  company  is  attributable  to  the  refuse  matter  dis- 
charged into  the  creek  of  supply  from  the  factory  at  Car- 
penter's Lane.  And  in  conclusion  would  add,  that  a  simple 
arrangement  of  piping  from  factory  or  a  subsiding  or  storing 
reservoir  for  this  refuse  would  prevent  all  trouble." 

Dr.  Joseph  Leidy,  professor  in  the  University  of  Pennsyl- 
vania, and  a  gentleman  of  great  scientific  acquirements,  con- 
cludes his  report  to  the  court  as  follows:  '*As  a  result  of  these 
observations  and  investigations,  I  feel  convinced  that  the  great 
source  of  the  pollution  of  the  water  of  the  Germantown  Water 
Company  lies  in  the  operations  of  McCallum's  factory,  and 
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that  all  other  sources  of  impurity  are  so  slight  as  to  be  of  no 
importance." 

Professor  R.  E.  Rogers,  another  of  the  commission,  concurred 
in  tlicse  reports  of  Messrs.  Kneass  and  LfCidy,  but  was  pre- 
vented by  a  very  painful  accident  from  preparing  one  himself. 

In  the  joint  letter  of  Dr.  Leidy  and  Mr.  Kneass,  of  the  12th 
of  January,  1863,  to  the  court  of  common  pleas,  they  said: 
^^Upon  comparing  the  results  of  our  individual  researches,  we 
have,  with  unanimity,  arrived  at  the  conclusion  that  the 
sources  of  the  impure  water  can  be  traced  only  to  the  carpet- 
works." 

The  evidence  clearly  establishes  that  there  was  from  1851 
to  1861,  a  period  of  ten  years,  no  such  impurity  found  in  the 
waters  at  any  time  that  was  not  removed  at  the  water-worka 
without  difficulty  before  it  was  distributed  to  the  consumers; 
but  that  after  that  period  it  became  permanently  impure  and 
offensive,  both  to  taste  and  smell,  and  entirely  unfit  for  drink- 
ing, until  the  preliminary  injunction  was  granted  by  the  court 
in  1863;  and  that  from  that  time  it  has  continued  to  be  sweet, 
pure,  wholesome  drinking-water.  It  is  therefore  clear  that  the 
pollution  of  the  water  was  caused  by  the  defendant's  factory, 
as  proved  by  the  scientific  investigations  prior  to  the  issuing 
of  the  injunction,  and  it  is  equally  clear  that  it  must  have  pro- 
ceeded from  some  different  use  of  the  defendant's  mill  or  fac- 
tory, beginning  in  1861.  The  defense,  therefore,  that  there 
was  no  pollution,  and  if  there  were,  that  it  was  not  caused  by 
the  plaintiff's  factory,  fails,  and  there  therefore  remains  only 
the  last  defense,  that  the  polution  in  1861, 1862,  and  1863  was 
sanctioned  by  prescription.  Such  a  prescription,  to  render 
running  water  unfit  for  drinking  and  domestic  purposes  by  a 
riparian  proprietor  below  you,  requires  the  strictest  proof  of  ita 
existence.  The  rule  is  a  universal  one,  that  no  man  has  a 
right  so  to  use  or  apply  water  flowing  through  his  lands  as  to 
foul  the  same,  or  render  it  corrupt  and  unhealthy,  and  unfit  to 
be  used  by  the  land-owner  on  the  stream  below  him  for  domestic 
purposes.  "  It  is  a  principle,"  says  Judge  Rogers,  "  of  the  com- 
mon law,  that  the  erection  of  anything  in  the  upper  part  of  a 
stream  of  water  which  poisons,  corrupts,  or  renders  it  offensive 
and  unwholesome  is  actionable,  and  this  principle  not  only 
stands  with  reason,  but  it  is  supported  by  unquestionable  au- 

tliority,  ancient  and  modern The  maxim  is,  Sic  utere 

tuo  ut  non  Ixdas  alienum The  general  rule  of  law  is, 

that  every  man  has  a  right  to  have  the  advantage  of  a  flow  of 


Jan.  1867.]    McCallum  r.  G^rmantown  Water  Co.  961 

water  in  his  own  land  without  diminution  or  alteration  in 

quantity  or  quality The  use  of  it  must  be  such  as  not 

to  be  injurious  to  the  other  proprietors Each  riparian 

owner  has  a  right  to  a  reasonable  use  of  the  stream,  which  of 
course  will  be  judged  with  a  regard  to  public  convenience  and 
the  general  good.  It  has  been  said  that  this  doctrine  may 
prove  injurious  to  the  manufacturing  establishments  which  are 
rising  so  rapidly  in  this  country.  I  do  not  think  so;  but  if  it 
does,  that  is  no  reason  why  private  rights  should  be  infringed, 
although  it  may  be  a  strong  reason  for  legislative  interference, 
in  providing  a  mode  by  which  compensation  may  be  allowed 
to  those  whose  rights  may  be  affected  by  an  establishment  in 
which  the  public  may  be  interested":  Howell  v.  McCoy,  3 
Rawle,  269. 

If,  therefore,  an  upper  riparian  proprietor  claims  the  right 
to  pollute  the  stream  by  prescription,  or  a  user  of  twenty-one 
years,  by  an  analogy  to  the  statute  of  limitations,  he* cannot 
pollute  the  water  to  any  greater  extent  than  it  was  polluted  at 
the  commencement  of  the  twenty-one  years.  That  is  to  say, 
if  the  pollution  at  that  period  was  slight  or  not  injurious  to 
any  extent,  he  cannot,  at  any  time  within  that  period,  increase 
it  five  or  ten  fold,  so  as  entirely  to  destroy  the  water  for  drink- 
ing and  domestic  purposes.  The  right  must  be  measured  by 
the  enjoyment,  and  it  gives  no  right  to  use  it  in  a  different  and 
more  extensive  manner. 

The  real  defense  of  the  defendant,  as  appears  by  his  answer 
and  the  testimony  produced  on  his  behalf,  is,  that  he  had  a 
prescriptive  right,  gained  by  uninterrupted  user,  to  pollute 
Grab  Creek  in  the  manner  and  to  the  extent  complained  of  in 
the  years  1861,  1862,  and  1863.  The  preliminary  injunction 
was  granted  on  the  16th  of  February,  1863,  and  the  security 
approved  on  the  14th  of  November.  The  answer  was  filed  on 
the  16th  of  January,  1864,  and  the  replication  on  the  29th  of 
the  same  month;  and  on  the  13th  of  February,  on  motion  of  the 
defendant's  counsel,  an  examiner  was  appointed,  who  made 
his  report  on  the  6th  of  October,  1865;  and  on  the  30th  of 
December,  in  the  same  year,  the  final  decree  was  entered 
making  the  injunction  perpetual,  after  a  most  careful  and 
deliberate  consideration  of  the  whole  case. 

There  appears  originally  to  have  been  an  old  oil-mill,  which 
Mr.  Clemens,  in  the  war  of  1812,  tore  down,  and  built  a  stone 
fSactory,  which  is  still  there, — additions  having  been  made  to 
it    As  soon  as  Mr.  Clemens  built  the  mill  and  got  in  the 


062  McCallum  v.  Oermantown  Water  Co.         [Pcnn. 

machinery,  he  commenced  manufacturing  woolen  goods.  On 
the  24th  of  September,  1825,  William  Jones  purchased  the 
property  from  Mr.  Clemens,  and  carried  on  the  same  business 
until  he  reconveyed  it  to  Mr.  Clemens,  on  the  22d  of  July, 
1828.  From  that  period  until  the  purchase  by  Andrew  Mc- 
Callum, on  the  18th  of  November,  1831,  the  same  business  of 
woolen  manufacturing  was  carried  on  by  Clemens  or  other 
persons  occupying  the  factory.  Mr.  Jones  manufactured 
woolen  flannels,  woolen  yarns,  and  satinets,  and  he  dis- 
charged the  refuse  water  into  Paper  Mill  run.  He  used  the 
water  and  horse  power  to  run  the  mill,  but  on  account  of  the 
scarcity  of  the  water  in  the  run,  he  could  not  do  work  enough 
to  make  it  pay. 

After  Mr.  McCallum's  purchase,  he  and  his  partners  con- 
tinued the  making  rugs,  and  introduced  carpet-making,  and 
the  mill  was  used  as  a  carpet-mill  until  1861,  and  druggets, 
blankets,  flannels,  and  stair-cloths  were  made,  when  they 
thought  they  could  do  so  to  advantage.  After  1830  consid- 
erable additions  were  made  to  the  buildings,  and  also  addi- 
tions and  improvements  to  the  machinery,  from  time  to  time 
until  1856.  The  steam-engine  for  driving  machinery  was 
put  there  in  1835,  and  an  addition  to  the  mill  was  built  in 
the  same  year,  which  was  used  for  the  engine,  boiler,  and  dye- 
house.  Since  1835  improvements  were  introduced  into  the 
factory,  which  caused  a  great  deal  less  impurities  to  go  down 
into  the  stream. 

In  1837  a  frame  building  was  put  up  for  weaving  purposes. 
In  1845,  having  part  of  their  business  on  Cresham  run  and 
Paper  Mill  run,  they  built  a  large  addition  to  the  factory  on 
Paper  Mill  run,  for  the  purpose  of  concentrating  their  work, 
and  they  put  the  machinery  at  Cresham  run  with  the  ma- 
chinery at  Paper  Mill  run  into  the  same  factory.  At  this 
time  there  had  been  but  two  additions  to  their  dye-house,  and 
they  went  on  gradually  increasing  their  business  until  1853. 
In  1858,  1859,  and  1860  there  was  additional  machinery  put 
in,  and  alterations  made  to  increase  the  power.  In  the  fall  of 
1861  they  commenced  the  blanket  business,  the  carpet  busi- 
ness at  the  time  being  dull,  and  from  September,  1861,  to 
May,  1862,  they  ran  night  and  day,  making  blankets  for  the 
army, — starting  two  sets  of  hands  for  that  purpose, — and 
they  left  ofl*  in  May,  1862,  the  business  then  being  dull,  and 
taking  advantage  of  this  lull,  they  put  in  another  boiler, 
thereby  being  enabled  to  carry  on  their  work  with  less  pres- 
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«are.  In  the  fall  of  1862  they  commenced  the  manufacture 
of  blankets  again.  Up  to  May,  1862,  the  mill  was  run  to  its 
tallest  capacity.  Since  the  fall  of  1862  they  were  running  on 
blankets,  sometimes  full  and  sometimes  slack.  Blankets  are 
woven  in  the  grease  and  scoured  in  the  web.  and  in  scouring 
they  use  soda-ash  and  soap.  The  blankets  were  made  for 
the  army  under  two  contracts,  the  first  beginning  in  Septem- 
ber, 1861,  and  the  second  in  September,  1862,  when  they  re- 
commenced making  army  blankets  under  a  contract  directly 
Tith  the  United  States. 

The  analysis  by  Professor  Booth  and  Mr.  Huston,  in  1852, 
ishows  the  water  to  have  been  pure  and  fit  for  drinking,  al- 
though not  so  good  as  the  Schuylkill.  The  analysis  in  De- 
cember, 1862,  by  Mr.  Garrett,  a  partner  of  Professor  Booth, 
chows  a  very  large  increase  of  organic  matter  contained  in  the 
water  of  the  Germantown  water-works,  which  he  considered 
rxceedingly  objectionable.  "I  would  say  decidedly  objection-  . 
able;  I  like  that  word  better.  I  have  the  Germantown  water 
introduced  into  my  house,  and  during  the  summer  and  &11 
of  the  year  in  which  the  analysis  was  made,  it  was  not  fit  for 

any  household  purpose If  the  water  stood  over  night, 

it  formed  a  dark  sediment,  and  had  an  offensive  odor 

A  few  weeks  after  the  injunction  was  granted,  the  water  im- 
proved, and  I  have  been  using  it  ever  since." 

Dr.  Leidy,  in  speaking  of  his  examinations  of  the  stream, 
says:  ''At  all  times,  below  McCallum's  factory,  the  sides  of 
the  creek  presented  a  large  accumulation  of  bluish  black  and 
reddish  filth  derived  from  the  factory  operations.  This  filth 
consists  of  hairs  or  wool,  colored  and  uncolored;  filaments  of 
cotton,  colored  and  uncolored;  particles  of  dye-stufis,  undis- 
solved, and  amorphous  granular  matter.  From  the  factory 
along  the  creek  to  its  termination  in  the  large  pool  of  the 
Oermantown  water-works,  the  sides  and  bottom  are  covered 
with  a  copious  iron-gray  or  dirty  bluish  tenacious  slime,  which 
evidently  has  its  origin  in  the  operations  of  McCallum's 
factory,  as  it  contains  similar  ingredients  to  the  filth  just 
mentioned;  and  it  forms  the  nidus  of  a  profuse  growth  of  ny- 
codermatous  filaments,  or  mold,  such  as  is  constantly  pro- 
duced on  decaying  animal  and  vegetable  matters.  The  same 
slimy  sediment  covers  the  rocks  composing  the  dams  of  the 
upper  and  lower  pools,  accumulates  at  the  bottom  of  the  lat- 
ter, and  is  also  seen  adherent  to  the  surface  of  the  overshoot 
at  the  outlet  of  the  main  pool. 
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^'The  colored  water  of  the  creek  below  McCallum'Sy  an^ 
that  of  the  pools,  has  an  unpleasant,  feeble  taste  and  odor* 
recalling  to  mind  the  rancid  greasy  smell  so  common  in  fac- 
tories generally.  The  same  smell  and  taste  was  perceived  in, 
the  water  supplied  by  the  Germantown  Water  Company  to 
the  residence  of  a  friend  living  in  Germantown. 

^' Water  from  the  creek  below  McCallum's,  or  from  the 
pools,  together  with  a  portion  of  the  bluish  slime,  kept  a  few 
days  in  glass  vessels,  undergoes  decomposition,  and  emits  a 
powerfully  putrescent  odor,  readily  accounted  for  from  the 
i>utrefactions  of  dye-stuffs,  hair  or  wool,  together  with  other 
animal  and  vegetable  particles.  No  trace  of  the  bluish  slime 
was  discoverable  on  the  creek  above  McCallum's  factory,  nor 
in  any  of  the  tributaries  of  the  creek  below  the  latter." 

The  evidence  of  Mr.  Potter  as  to  the  former  pure  state  of 
the  water  prior  to  1861  is  very  strong,  and  his  account  of  the 
change  in  the  fall  of  that  year  corresponds  with  Dr.  Leidy's. 
'*  It  was  a  continuous  flow,  with  very  little  cessation.  When 
the  discharges  [of  the  refuse  matter  from  the  mill]  com- 
menced, they  continued  for  the  best  part  of  twenty-four 
hours." 

The  hot  water  was  much  more  offensive  than  the  cold, 
''  having  a  smell  more  of  an  animal  nature,  and  so  very  ob- 
jectionable that  few  consumers  used  it  either  for  washing  or 
bathing  purposes." 

''  In  the  fall  and  summer  of  1862,  we  received  the  discharge 
with  increased  fury,  Mr.  McCallum  having  in  the  mean  time 
erected  additional  machinery.  In  the  spring  there  had  been 
a  lull."  From  the  fall  of  1862  it  continued  until  the  injunc- 
tion, which  is  conclusive  proof  that  the  whole  pollution  of  the 
water  was  caused  by  the  operations  of  the  defendant's  factory. 

Previous  to  1861,  the  water  was  fit  for  drinking  and  all  do- 
mestic purposes,  and  every  precaution  had  been  adopted  at 
the  works  of  the  company  to  exclude  all  impurities.  There 
was,  therefore,  no  right  gained  by  user  to  pollute  the  water,  so 
as  to  unfit  it  for  drinking,  before  that  period;  the  actual  pol- 
lution afterwards  is  unprotected  by  prescription,  and  was 
simply  both  a  public  and  a  private  nuisance.  This  is  the 
true  view,  as  appears  by  the  large  number  of  consumers, 
who  never  would  have  taken  it  if  it  had  been  unfit  for  drink- 
ing and  domestic  purposes. 

Chief  Justice  Erie  says,  in  Smith  v.  TTuieherahj  35  L.  J., 
N.  S.,  Com.  P.  276:  "Where  there  is  an  actionable  wrong, 
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8uch.  for  instance,  as  a  person  stepping  on  another  aian's 
land,  or  a  returning  officer  refusing  a  vote  tendered  to  him, 
or  an  interference  with  the  flow  of  water  to  which  a  man  is 
entitled,  it  is  not  necessary  to  prove  pecuniary  damage."  But 
in  this  case  there  is  an  interference  with  a  flow  of  water  affect- 
ing vitally  a  whole  community,  and  particularly  in  the  adveni 
of  cholera,  which  may  be  caused,  and  will  be  certainly  aggra* 
vated,  by  the  use  of  foul  or  impure  water. 

This  subject  of  the  impurity  of  the  water  furnished  to  the 
citizens  of  the  old  Kensington  district,  from  the  river  Dela- 
ware, was  a  short  time  ago  under  discussion  in  the  city  coun- 
cils; and  it  was  distinctly  stated  that  it  was  the  procuring 
cause  of  cholera  and  other  diseases,  which  were  alarmingly 
prevailing  in  those  sections  where  the  impure  water  is  used. 

In  a  very  able  article  in  the  Edinburgh  Review  of  April 
last,  headed  ^^  Water  Supply,"  discussing  the  means  of  sup- 
plying the  metropolis  and  seventeen  northern  manufacturing 
towns  with  unexceptionable  water,  the  effect  of  impure  water 
in  producing  cholera  is  stated  in  very  strong  language,  mak- 
ing the  following  extract  from  the  report  of  the  committee 
of  the  board  of  health  during  the  cholera  epidemic  in  Lon* 
don  in  1863-64:  — 

'^  The  present  state  of  scientific  knowledge  does  not  justify 
dogmatic  assertions  on  this  subject;  but  there  are  many  rea* 
sons  for  believing,  in  respect  not  only  of  cholera,  but  of  many 
kindred  diseases,  that  the  means  and  agencies  of  morbid  in- 
fection stand  in  intimate  relation  to  decaying  animal  products, 
within  and  without  the  body,  and  the  slightest  taint  of  organic 
decomposition  within  the  drinking-water  of  a  large  population, 
therefore,  constitutes  a  danger  which  we  cannot  but  regard 
with  as  much  alarm  as  disgust."  The  reviewer  says:  "  No 
evidence  of  the  truth  of  such  views  could  be  more  convincing 
than  that  which  was  derived  from  the  facts  relating  to  the 
visitation  of  cholera  in  London  in  1863-54,  when  it  was 
clearly  ascertained  that  a  very  large  population  drinking  foul 
water  suffered  from  the  epidemic  more  than  three  times  as 
much  as  a  similar  population  drinking  cleaner  water."  After 
giving  the  particular  facts,  he  continues:  "  In  effect,  then,  the 
drinkers  of  foul  water  suffered  three  and  a  half  times  as  much 
mortality  as  the  drinkers  of  superior  water."  And  the  com- 
missioners appointed  to  inquire  into  the  best  means  of  pre- 
venting the  pollution  of  rivers,  in  their  report  of  1866  on  the 
river  Thames,  use  this  language:  '^The  result  seems  to  be, 
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that  as  a  water  supply,  the  Thames,  polluted  with  the  sewage 
of  the  inhabitants  of  the  river  basin,  is  open  in  kind,  if  not 
in  degree,  to  the  same  objections  as  well-water  infiltrated  by 
liquid  from  an  adjoining  cesspool."  And  in  the  November 
number  of  the  Law  Magazine  and  Law  Review,  in  an  article 
on  public  health,  page  99,  the  writer  says:  "Let  not  that 
which  should  be  God's  choicest  gift  and  health-giver,  pure 
water,  be  by  man's  imperfect  meddling  converted  into  a 
source  of  poison  and  of  death,  of  desolated  homes  and  dee- 
■stitute  orphanage." 

To  give,  therefore,  a  supply  of  pure  water  to  London  and  its 
three  million  five  hundred  thousand  inhabitants,  it  is  pro- 
posed to  supply  two  hundred  million  gallons  per  day  of  un- 
-exceptionable  water  from  the  flanks  of  the  mountain  ranges 
of  Cader  Idris  and  Plynlimmon,  in  North  Wales,  from  which 
the  river  Severn  is  supplied,  and  to  supply  the  eeventeen 
northern  manufacturing  towns  from  the  lake  districts  of  Cum- 
berland and  Westmoreland  with  water  of  the  same  character. 

The  subject  of  the  pollution  of  rivers  and  streams  is  attract- 
ing great  attention  in  England,  and  very  important  cases  in 
relation  to  it  have  been  before  the  English  courts,  the  most 
43triking  and  instructive  of  which  is  Goldsmid  v.  Tunhridge 
WelU  Improvement  CommisHonerSy  decided  by  the  master  of 
the  rolls  on  the  24th  of  November,  1865  (35  L.  J.,  N.  S.,  Ch. 
^S),  and  affirmed  on  appeal  by  the  lords  justices  on  the  24ih 
of  March,  1866  (Id.  382),  and  in  12  Jur.,  N.  S.,  308,  where  the 
report  is  fuller. 

In  this  case,  a  brook,  into  which  a  considerable  part  of  the 
isewage  of  Tunbridge  Wells  was  discharged,  flowed  through 
the  plaintiff's  land,  entering  it  at  a  distance  of  about  one  and  a 
half  miles  from  the  town,  and  leaving  it  about  four  miles  from 
the  town.  The  evidence  showed  that  at  some  time  (not  clearly 
defined)  the  water  had  been  fit  to  drink;  that  it  was  no  longer 
so;  and  that  the  deterioration  was  owing  to  the  sewage  from 
Tunbridge;  and  the  master  of  the  rolls  held  that  the  plaintiff 
was  entitled  to  an  injunction  to  restrain  the  defendants,  who 
had  the  entire  control  of  the  sewage  from  Tunbridge  Wells, 
from  allowing  any  sewage  to  flow  into  the  brook  so  as  injuri- 
ously to  affect  the  waters  on  the  plaintiff's  land,  although  the 
sewage  there  did  not  as  yet  amount  to  an  absolute  nuisance. 

"I  am  of  opinion,"  said  Sir  John  now  Lord  Romilly,  '*that 
it  is  impossible  for  any  one  to  read  this  evidence  and  not  to 
eome  to  the  conclusion,  first,  that  the  property  of  the  plaintiff 
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48  seriously  injured  by  the  pollution  of  the  stream;  secondly^ 
that  this  pollution  is  occasioned  by  the  sewage  discharged 
tVom  Tunbridge  Wells  into  the  brook;  and  thirdly,  that  it  has 
been  of  slow  and  gradual  growth,  that  it  has  increased  and  is 
now  increasing,  and  that  in  process  of  time  the  stream  will 
become  an  absolute  nuisance  to  all  those  who  reside  on  its 
banks,  or  who  reside  in  the  immediate  vicinity  of  it." 

In  speaking  of  the  gradual  increase  of  pollution,  the  learned 
judge  said:  *^If  he  comes  to  court  and  complains  very  early, 
then  the  evidence  is  that  it  is  not  perceptible,  it  is  wholly  in- 
appreciable, and  you  get  evidence  after  evidence  for  the  defend- 
ant (tiiough  there  may  be  only  a  very  slight  pollution,  and 
perhaps  only  observable  at  some  times  and  on  some  occasions), 
saying,  'You  have  no  proof  at  all  that  there  is  any  appreciable 
pollution,  and  you  must  wait  until  it  becomes  a  nuisance.' 
Then  he  waits  for  five  or  six  years,  until  it  is  obvious  to  every- 
body's sense  that  the  pollution  is  considerable,  and  then  they 
say:  'You  have  come  too  late;  you  have  allowed  this  to  go  on 
for  twenty  years,  and  we  have  acquired  an  easement  over  your 
property,  and  a  right  of  pouring  the  sewage  into  it.'  My  opin- 
ion is,  that  any  person  who  has  a  watercourse  flowing  through 
his  land,  and  sewage  which  is  perceptible  is  brought  into  that 
watercourse,  has  a  right  to  come  here  and  stop  it;  and  that 
where  the  pollution  is  increasing,  and  gradually  increasing 
from  time  to  time  by  the  additional  quantity  of  sewage  poured 
into  it,  the  persons  who  allow  the  polluted  matter  to  flow  into 
the  stream  are  not  at  liberty  to  claim  any  right  or  prescription 
against  him. 

'*  Although  in  this  case  I  have  only  to  consider  an  injury  to 
a  private  individual,  yet  I  believe  the  injury  to  the  public  may 
be  extremely  great  by  polluting  a  stream,  the  water  of  which 
cattle  are  in  the  habit  of  drinking,  which  persons  who  reside 
on  the  banks  must  necessarily  inhale  from  time  to  time,  and 
this  at  a  time  when  the  attention  of  the  public  and  the  court 
(although  it  is  not  given  in  evidence)  is  necessarily  called  to 
the  fact  that  the  most  scientific  men  who  have  examined  tho 
subject  are  unable  to  say  whether  great  diseases  among  cattle, 
and  great  contagious  diseases  afiecting  human  beings,  such  as 
cholera,  typhus,  and  the  like,  may  not  in  a  great  measure  be 
communicated  or  aggravated  by  the  absorption  of  particles  of 
feculent  matter  into  the  system,  which  are  either  inappreciable 
or  scarcely  appreciable  by  the  most  minute  chemical  analysis, 
{t  is  impossible,  in  that  state  of  things,  to  say  what  amount  cf 
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injury  may  be  done  by  polluting  even  partially  a  stream  whicl> 
flows  through  a  considerable  distance."  After  speaking  of  the^ 
removal  of  the  pollution,  he  says:  ^'That  that  is  feasible,  and 
is  easily  attainable  by  ordinary  means  and  little  expense,  the 
court  has  found  in  many  cases,  and  then  the  sewage  becomes 
an  advantage  instead  of  being  a  nuisance." 

In  the  court  of  appeal,  the  prescriptive  right  was  laid  aside 
by  the  court,  and  it  was  of  opinion  that  it  was  a  nuisance,  and 
also  a  prospective  nuisance  of  a  permanent  character.  "  The 
defendants  also,"  said  Lord  Justice  Turner,  ''relied  much  upon 
the  case  of  Elmshirst  v.  Spencer,  2  Macn.  &  G.  45;  but  that  case 
seems  to  be  quite  distinguishable  from  the  present.  As  I  un- 
derstand it,  the  court  was  of  opinion  that  there  having  been  no 
trial  at  law,  which  was  necessary  according  to  the  then  course 
of  the  court,  the  nuisance  was  not  established;  and  further, 
that  no  injury  was  proved;  but  in  this  case  I  think  there  ia 
proof  both  of  the  nuisance  and  of  the  injury." 

The  case  of  Elmshirst  v.  Spencer,  supra,  was  decided  in  1849^ 
and  the  syllabtia,  which  is  a  fair  representation  of  the  decision 
of  Lord  Cottenham,  is  in  these  words:  '^  A  court  of  equity  will 
not  exercise  its  jurisdiction  by  injunction  at  the  instance  of  an 
individual  against  an  alleged  nuisance  without  a  previous  trial 
at  law,  or  without  its  being  clearly  proved  that  the  plaintiff 
has  sustained  such  substantial  injury  as  would  have  entitled 
him  to  a  verdict  for  damages  in  a  court  of  law," — the  last 
clause  using  the  very  language  of  the  lord  chancellor  in  a  con- 
densed form. 

By  the  act  of  15  &  16  Vic,  c.  86,  to  amend  the  practice  and 
course  of  proceeding  in  the  high  court  of  chancery,  passed  the 
1st  of  July,  1852,  it  was  made  unlawful  for  the  court  in  any 
cause  or  matter  to  direct  a  case  for  the  opinion  of  any  court 
of  common  law,  but  the  said  court  shall  have  full  power  to  de- 
termine any  questions  of  law  which  in  the  judgment  of  the  said 
court  of  chancery  shall  be  necessary  to  be  decided  previously 
to  the  decision  of  the  equitable  question  at  issue  between  the 
parties;  and  the  sixty-second  section  allowed  the  court,  in  cases 
where,  according  to  the  then  practice  of  the  court  of  chancery, 
such  court  declines,  to  grant  equitable  relief  until  the  legal  title 
or  right  of  the  party  or  parties  seeking  such' relief  shall  have 
been  established  in  a  proceeding  at  law;  the  said  court  may 
itself  determine  such  title  or  right  without  requiring  the  parties 
to  proceed  at  law  to  establish  the  same:  3  Chitty's  Statutes, 
897,  898. 
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By  the  act  of  14  <fe  15  Vic,  c.  83  (August  7,  1851),  estab- 
lishing the  court  of  appeal,  it  was  provided  that  the  lords 
justices,  master  of  the  rolls,  aud  the  vice-chancellors  might 
eit,  with  the  assistance  of  a  common-law  judge,  upon  the  re- 
quest of  the  lord  chancellor:  3  Chitty's  Statutes,  874;  and  by 
the  act  of  21  <fe  22  Vic,  c  27  (June  28,  1858),  cited  as  *'The 
Chancery  Amendment  Act  1858,"  the  court  were  allowed  to 
assess  damages  in  cases  of  injunction  and  specific  perform- 
ance, either  in  addition  to  or  in  substitution  for  such  injunc- 
tion, or  specific  performance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  court  shall  direc{,  and  the 
court  are  authorized  to  cause  them  to  be  assessed,  or  any 
question  of  fact  arising  in  any  suit  or  proceeding  to  be  tried 
by  a  special  or  common  jury  before  the  court  itself:  Id.  916; 
and  by  the  fifth  section,  the  court  may  try  these  questions  of 
fact  and  assess  the  damages  before  the  court  itself  without  a 
jury:  Id.  917. 

By  the  chancery  regulation  act  of  1862,  25  &  26  Vic,  c  42 
(July  17,  1862),  it  is  enacted  that  "in  all  cases  in  which  any 
relief  or  remedy  within  the  jurisdiction  of  the  said  courts  of 
chancery  respectively  is  or  shall  be  sought,  in  any  cause  or 
matter  instituted  or  pending  in  either  of  the  said  courts,  and 
whether  the  title  to  such  relief  or  remedy  be  or  be  not  inci- 
dent to  or  dependent  upon  a  legal  right,  every  question  of  law 
or  facts  cognizable  in  a  court  of  common  law,  on  the  determir 
nation  of  which  the  title  to  such  relief  or  remedy  depends, 
6hall  be  determined  by  or  before  the  same  court":  3  Chitty's 
Statutes,  921. 

The  lords  justices,  on  appeal  from  Stuart,  V.  C,  on  the  4th 
of  December,  1862,  held  that  the  court  of  chancery  can  no 
longer  send  a  case  to  be  tried  at  law:  Re  Hooper^ 8  Estate j  32 
L.  J.,  N.  S.,  Ch.  55;  S.  C,  7  L.  T.,  N.  S.,  843.  On  the  31st  of 
January,  1859,  immediately  after  the  passage  of  the  chancery 
amendment  act  of  1858,  the  master  of  the  rolls  held,  in  cases 
requiring  a  jury  under  it,  the  practice  of  the  court  in  granting 
issues  would  be  followed.  Before  the  hearing,  the  court  will 
not  summon  a  jury  without  the  consent  of  the  defendant. 

"  It  would  be  necessary,"  said  the  master  of  the  rolls,  "  to 
hear  the  case  upon  the  evidence  to  determine  whether  it  would 
be  necessary  to  require  the  assistance  of  a  jury.  There  must 
be  a  ground  for  the  application;  it  cannot  be  made  ex  parte. 
The  21  &  22  Vic,  c  27,  has  enabled  the  court  to  do  by  a  jury 
Mrhat  it  formerly  did  by  issue.    The  practice,  therefore,  of  the 
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court  in  granting  issues  must  be  followed.  Then,  after  an- 
swer, if  counsel  on  both  sides  state  that  the  facts  are  so  com- 
plicated, or  that  the  testimony  is  so  conflicting,  that  it  would 
be  impossible  satisfactorily  to  decide  the  question  without  aa 
issue,  the  court  will  immediately  make  the  order":  Oeorge  v. 
Whitmore,  28  L.  J.,  N.  S.,  Ch.  720. 

"We  suppose  it  well  established  as  a  rule  of  chancery,"' 
Bays  Chief  Justice  Shaw,  "  that  on  a  hearing,  an  issue  to  try 
a  matter  of  fact  will  be  ordered  or  not  according  to  the  sound 
judicial  discretion  of  the  court":  Ward  v.  Ilillj  4  Gray,  595^ 
see  also  Crittenden  v.  Field,  8  Id.  626. 

"  In  a  controversy  about  matter  of  fact,  the  court  of  chan- 
cery, if  it  have  jurisdiction,  may  direct  an  issue  to  try  the  fact 
by  a  jury,  although  a  verdict  is  not,  perhaps,  indispensable^ 
and  the  court  might  itself  find  the  fact.  The  court  directs  an 
issue  for  the  better  information  of  its  conscience.  If  fully  sat- 
isfied as  to  the  evidence,  they  will  not  send  it  to  a  trial  at 
law":  Per  Parker,  C.  J.,  in  Tappan  v.  EvanSy  11  N.  H.  311. 
In  Black  v.  Lamby  12  N.  J.  Eq.  113,  Chancellor  W^illiamson 
said:  "Certainly  no  appeal  would  lie  from  an  order  of  the 
court  directing  an  issue,  or  for  refusing  one,  on  the  applica- 
tion of  either  party."  The  whole  is  a  matter  of  judicial  dis- 
cretion; and  the  tendency  of  modern  times  is  opposed  to  the 
increased  length  of  litigation  caused  by  the  practice  of  direct- 
ing issues:  Baaael  y.  Johnson^  2  Id.  417  (1836);  2  Danieirs 
Chancery  Practice,  1086,  Perkins's  3d  Am.  ed.,  1865. 

Notwithstanding  the  evident  policy  of  a  court,  when  it  o^ce 
obtains  jurisdiction  of  any  cause,  dealing  with  the  whole  mat- 
ter by  its  own  power,  and  by  judicial  machinery  belonging  to 
itself  exclusively,  the  equity  bar  in  England  resisted  to  the 
utmost  the  introduction  of  trial  by  jury  into  the  court  oi 
chancery.  This  opposition  grew  out  of  the  entire  division 
and  separation  of  the  English  barristers  into  two  distinct  pro- 
fessions, the  common-law  bar  and  the  equity  bar.  The  latter 
were  entirely  ignorant  of  the  practice  in  trials  by  jury,  and 
particularly  in  the  viva  voce  examination  and  cross-examina- 
tion of  witnesses  in  open  court,  a  branch  of  the  practice  re- 
quiring a  thorough  schooling  and  great  practical  skill  and 
acuteness.  A  strong  example  of  this  occurred  in  the  trial 
of  the  directors  of  the  British  Bank,  when  the  attorney-gen- 
eral. Sir  Richard  Bethell  (now  Lord  Westbury),  the  acknowl- 
edged leader  of  the  equity  bar,  substituted  Sir  Frederick 
Thesiger,  of  the  common-law  bar,  to  perform  a  duty  which 
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devolved  on  him  as  representing  the  crown  in  all  criminal 
cases.  This  case  was  a  remarkable  one,  as  a  change  of  min- 
istry occurred  during  the  trial,  and  Sir  Frederick,  being  ap- 
pointed lord  chancellor  and  a  peer  of  the  realm,  by  the  title 
of  Lord  Chelmsford,  was,  of  course,  obliged  to  return  his  brief 
and  his  fees. 

The  unwillingness  of  the  equity  bar,  and  perhaps  of  tho 
equity  judges,  unaccustomed  to  trials  by  jury,  which,  when 
issued  were  directed  to  a  common-law  court,  were  tried  by  a 
common-law  judge  and  a  common-law  bar,  no  doubt  caused 
the  chancery  regulation  act,  1862,  and  the  preamble  to  it  is- 
strong  evidence  of  the  necessity  of  forcing  the  court  of  chan- 
cery finally  to  dispose  of  all  its  own  litigation  within  its  own 
walls. 

"Whereas,"  says  the  preamble,  "the  high  court  of  chancery 
has  power  in  certain  cases  to  refuse  or  postpone  the  applica- 
tion of  remedies  within  its  jurisdiction  until  questions  of  law 
or  fact  on  which  the  title  to  such  remedy  depends  have  been 
determined  or  ascertained  in  one  of  her  majesty's  courts  of 
common  law;  and  whereas  it  is  expedient  that  the  said  power 
should  no  longer  exist,  and  that  in  all  such  cases  every  ques- 
tion of  law  and  of  fact  cognizable  in  a  court  of  common  law. 
arising  in  the  said  court  of  chancer}',  on  which  the  right  of 
any  party  to  any  relief  or  remedy  depends,  and  whether  tlie^ 
title  to  such  relief  be  or  be  not  incident  to  or  dependent  upon. 
a  legal  right,  should  be  determined  by  or  before  the  said  court 
itself,"  which  was  then  followed  by  the  firat  section  above 
quoted. 

The  very  able  opinion  of  Lord  Westbury  in  Femie  v.  Young^ 
in  the  house  of  lords,  on  the  24th  of  April  last,  14  L.  T.,  N.  iS.^ 
637,  gives  a  very  succinct  but  satisfactory  view  of  the  ohi 
practice  of  the  court  of  chancery  in  such  cases,  and  the  efifcct 
of  the  acts  of  1858  and  1862  in  abolishing  it,  and  obliging  the- 
court  to  decide  all  questions  of  law  and  fact  without  referring 
either  one  or  the  other  to  any  other  tribunal. 

The  case  of  Hohman  v.  Boiling  Spring  Bleaching  Company,, 
decided  at  May  term,  1862,  by  Chancellor  Green,  and  reported 
in  14  N.  J.  Eq.  335,  in  a  case  on  all  fours  with  the  one  before 
us,  shows  the  settled  practice  of  the  court  of  chancery  of  New 
Jersey  in  such  cases. 

The  injunction  asked  for  and  granted  on  final  hearing  wa& 
to  restrain  the  defendants  from  polluting  a  stream  of  water 
which  ran  through  the  plaintiff's  land,  by  emptying  into  it 
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the  chemicals  and  other  noxious  substances  used  by  the  de- 
fendants in  their  bleaching  operations. 

"  Every  owner  of  land,"  said  the  chancellor, "  through  which 
■a  stream  of  water  flows  is  entitled  to  the  use  and  enjoyment 
of  the  water,  and  to  have  the  same  flow  in  its  natural  and  ac- 
customed course  without  obstruction,  diversion,  or  corruption. 
The  right  extends  to  the  quality  as  well  as  the  quantity  of 
the  water.  The  court  of  chancery  has  a  concurrent  juris- 
diction with  courts  of  law,  by  injunction,  equally  clear  and 
well  established  in  cases  of  private  nuisances,  and  it  is  a 
familiar  exercise  of  the  power  of  the  court  to  prevent  by 
injunction  injuries  to  watercourses  by  obstruction  or  diver- 
sion  

'^  A  disturbance  or  deprivation  of  that  right  [to  the  use  and 
•enjoyment  of  the  water  in  its  natural  state]  is  an  irreparable 
injury  for  which  an  injunction  will  issue 

^*'  Where  the  nuisance  operates  to  destroy  health  or  to  di- 
minish the  comfort  of  a  dwelling,  an  action  at  law  furmshes 
no  adequate  remedy,  and  the  party  injured  is  entitled  to  pro- 
tection by  injunction 

'*  It  is  urged  that  the  right  of  the  complainant  is  not  clear, 
and  must  therefore  be  fully  established  at  law  before  an  in- 
junction will  issue.  Where  the  complainant  seeks  protection 
in  the  enjoyment  of  a  natural  watercourse  on  his  land,  the 
right  will  ordinarily  be  regarded  as  clear;  and  the  mere  fact 
that  the  defendant  denies  the  right  by  his  answer  or  sets  up 
title  in  himself  will  not  entitle  him  to  an  issue  before  the  al- 
lowance of  an  injunction." 

After  stating  the  claim  of  right  to  pollute  the  stream  as  far 
back  as  1814,  by  the  establishing  a  mill  on  defendant's  prem- 
ises, used  for  fulling,  dyeing,  and  sawing,  the  chancellor  con- 
tinues: ^^  But  admitting  the  fact  to  be  clearly  established  that 
a  fulling  and  dyeing  mill  and  saw-mill  were  upon  the  prem- 
ises as  early  as  1814,  and  were  continuously  used  for  twenty 
years,  it  does  not  sustain  the  claim  of  an  adverse  right  set  up 
by  the  defendants.  The  nuisance  complained  of  is  not  the 
existence  of  the  mill  nor  its  immediate  operation.  The  mill 
as  at  present  used  is  not  driven  by  the  water  of  the  stream. 
Its  motive  power  is  steam.  The  complaint  is,  that  chemicals 
and  other  foreign  and  offensive  matter  is  discharged  into  the 
stream  at  the  defendant's  works,  of  such  character  and  in 
such  quantity  as  to  render  the  water  of  the  stream  on  the 
lands  of  the  complainant  unflt  for  household  uses,  and  for 
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other  purposes  to  which  it  was  applied  by  the  complainant. 
The  existence  of  the  defendant's  mill,  or  the  discharge  of 
<Iyeing  materials  or  drugs  into  the  stream  on  the  defendant's 
lands,  constitutes  no  injury  to  the  complainants  if  their  usu- 
fructuary right  to  the  stream  is  not  interfered  with.  The  de- 
fendants have  a  right  to  use  the  water  upon  their  own  soil,  in 
such  manner  as  they  may  deem  for  their  interest,  provided 
ihey  discharge  it  upon  the  soil  of  the  complainants  in  its  ac- 
customed channel,  pure  and  unpolluted.  They  can  therefore 
acquire  no  right  by  prescription  until  they  show  that  the  acts 
which  are  claimed  to  constitute  the  adverse  user  injured  the 
•complainants  and  gave  to  them  or  those  under  whom  they 
claim  title  a  right  of  action.  The  very  ground  of  title  by  ad- 
verse enjoyment  is  that  the  party  against  whom  it  is  set  up 
has  so  long  permitted  the  adverse  enjoyment  and  failed  to 
vindicate  his  rights  that  the  presumption  of  a  grant  is  raised. 
But  there  can  be  no  such  presumption,  and  consequently  bo 
title  by  adverse  enjoyment  where  no  violation  of  a  right  is 
«hown  to  exist.  Thus  where  an  action  is  brought  for  over- 
flowing the  plaintiff's  land  by  backwater  from  the  defendants' 
mill-dam,  it  establishes  no  title  by  adverse  enjoyment  to  prove 
that  the  defendants'  mill  has  been  in  existence  over  twenty 
years,  or  that  the  dam  has  been  in  existence  for  that  period. 
The  question  is  not  how  high  the  dam  is,  but  how  high  the 
water  has  been  held, —  whether  it  has  been  held  for  twenty 
years  so  high  as  to  affect  the  land  of  the  plaintiff  as  injuri- 
ously as  it  did  at  the  time  of  the  action  brought. 

•*'  To  prove,  therefore,  that  there  was  a  fulling  and  dyeing 
mill  or  other  manufactory  for  twenty  years  on  the  defendants' 
land,  and  that  they  discharged  drugs  and  dye-stuffs  into  the 
stream  during  that  period,  proves  nothing,  unless  it  is  shown 
that  the  materials  discharged  into  the  stream  were  of  such 
character  and  of  such  an  amount  as  to  pollute  the  waters 
which  flowed  upon  the  complainants'  land  and  rendered  it  un- 
fit for  use.  If  the  evidence  stops  short  of  that,  it  proves  no 
adverse  enjoyment  in  the  defendants  or  those  under  whom  they 
claim.     I  find  no  such  evidence  in  the  cause. 

''Again,  it  is  a  familiar  principle,  as  applied  to  the  doctrine 
of  adverse  enjoyment,  that  the  right  acquired  must  be  com- 
mensurate with  the  extent  of  the  enjoyment.  The  extent  of 
the  right  is  to  be  measured  and  regulated  by  the  extent  of  the 
enjoyment  upon  which  the  right  is  founded.  ....  The  right 
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acquired  must  be  commensurate  in  character  and  extent  with 
the  enjoyment. 

'^  I^iooking  alone  to  the  legal  rights  of  these  parties,  and  to 
the  well-settled  principles  of  courts  of  equity  in  the  exercise  of 
its  protective  powers  for  the  maintenance  of  those  rights,  I 
think  the  complainants  are  entitled  to  an  injunction." 

I  have  made  these  large  extracts  from  ttiis  very  valuable 
opinion  of  ChanceUor  Green  because  they  apply  so  directly  to 
the  present  case,  and  dispense  entirely  with  any  labored  vin- 
dication of  the  action  of  the  court  below,  which  is  one  of  both 
law  and  equity,  presided  over  by  the  same  judges,  who,  of 
course,  are  competent  to  decide  any  question  of  law,  and  who,, 
if  they  deemed  an  issue  to  try  a  fact  necessary,  would  be  the 
tribunal  to  try  it. 

The  judges  of  the  court  of  common  pleas,  being  judges  both 
in  common  law  and  equity,  and  the  same  being  true  of  the 
judges  of  the  supreme  court,  whether  sitting  in  bank  or  at 
niH  prius,  who  have  remodeled  their  equity  rules  upon  the 
improved  practice  of  the  English  court  of  chancery,  there  can 
be  no  reason,  in  a  plain  case  like  the  present,  where  there  i» 
no  actual  dispute  either  of  law  or  fact,  why  it  should  not  be 
finally  decided  by  this  tribunal  upon  the  case  before  them. 

I  have  gone  over  the  whole  ground  and  examined  the  stream 
and  the  works  for  my  own  satisfaction,  and  am  entirely  satis* 
fied  that  the  whole  of  the  pollution  of  the  stream  proceeds  fix>m 
the  discharge  of  foul  matter  into  it  from  McCallum's  fiEu^tory. 

The  dam  and  works  are  situated  in  a  romantic  and  seques- 
tered dell,  and  the  distance  from  them  to  the  stand-pipe  is  1,203 
feet;  height  of  the  bottom  of  stand-pipe  above  surface  of  dam 
at  engine-house,  131  feet;  distance  from  the  stand-pipe  to  the 
reservoirs  at  Mt.  Airy,  11,535  feet;  height  of  water  in  stand- 
pipe  abovti  bottom,  123  feet;  head  of  water  on  reservoirs  from 
stand-pipe,  25  feet;  diameter  of  main  from  works  to  the  stand- 
pipe,  10  inches;  diameter  of  main  from  stand-pipe  to  the  res* 
ervoira,  10  inches;  diameter  of  distributing  main  from  the 
reservoirs,  10  or  12  inches. 

These  are  the  works  which  the  court  below  have  protected 
by  a  perpetual  injunction. 

Decree  afl^med,  and  appeal  dismissed  at  the  costs  of  the 
appellant. 

pBxscRirnyx  Bight  to  Ovxbvlow  Lards:  WUUaum  t.  I^dmm,  S4  Am. 
Deo.  45,  51,  note;  Seidensparger  r.  Spear,  85  Id.  234,  and  note  889;  WUeotoom 
V.  McOhee,  54  Id.  409;  Sfwwden  r.  Vilas,  81  Id.  370. 
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Easemxnt  AoQunLZD  BT  Prescription  13  Restrictxd  to  the  extent  of  the 
uaer:  Wrighi  ▼.  Moore^  82  Am.  Dec.  731. 

Owner  of  Land  mat  Erect  OssTRucnoN  thereon  to  Prstent  Influx 
OF  Foul  Water  from  adjoining  premises:  Beard  t.  Murphy,  86  Am.  Dec 
693. 

Riparian  Proprietor  cannot  Use  Stream  to  Injitrt  of  Those  below: 
DiUing  v.  Murray,  63  Am.  Dec  385,  and  note  389;  WheaiUy  t.  Chrigman,  64 
Id.  657,  and  note  661. 

Riparian  Proprietor's  Right  to  Use  and  Detention  of  Water:  Daw 
V.  Cfetchtll,  79  Am.  Dec.  636,  and  extended  note  638;  LoUldi  v.  Sintpeon,  90 
Id.  537;  Merrifitld  v.  Lombard,  90  Id.  172. 

The  principal  case  is  cited  and  distinguished  as  to  the  point  that  a  stream 
of  water  may  not  be  fouled  by  the  introduction  into  it  of  any  foreif^n  sob- 
•tanoe,  to  the  damage  and  injury  of  the  lower  riparian  owners,  in  PenMyl" 
vania  Coal  Co.  r.  Sanderaon,  113  Pa.  St.  155,  157. 


Baugh  v.  Kirkpatriok. 

[64  Pbmnstlyania  State,  81J 

Faotob  Who  has  Made  Advances  to  his  Consionob  mat  Pbookbd  Tt 
SxLL,  notwithstanding  the  service  of  an  attachmeiit,  sued  oot  by  a  cred* 
iter  of  the  consignor.  The  attaching  creditor  cannot  arrest  a  sale  with- 
oat  tendering  to  the  factor  the  amount  of  his  advances. 

BuBUUTiON  Creditor  cannot  Take  Goods  out  of  Pawner's  Possession 
without  tendering  him  the  money  for  which  he  holds  them  in  pledge. 

SciBB  FACIAS  in  foreign  attachment  against  Charles  W. 
Kirkpatriok  and  others,  garnishees  of  one  Frame.  The 
plaintiff  issued  a  fidreign  attachment  against  Frame,  under 
which  his  goods  in  the  hands  of  the  garnishees  were  attached, 
and  they  recovered  judgment  against  the  defendants.  Frame 
had  consigned  the  goods  to  the  garnishees  for  sale,  and  the 
garnishees  had  made  large  advances  thereon  prior  to  said 
attachment  being  served;  and  the  goods  were  sold  by  the 
garnishees  on  and  after  the  day  of  the  service  of  the  attach- 
ment. The  jury  found  what  goods  were  in  the  hands  of  the 
garnishees  at  the  service  of  the  attachment,  and  that  they 
were  at  the  time  of  the  trial  of  much  greater  value  than  at  the 
date  of  sale  by  the  garnishees.  The  judgment  for  the  plaintiffs 
was  based  on  the  value  of  the  goods  at  the  date  of  sale,  and 
they  assigned  for  error  that  the  court  did  not  enter  judgment 
for  their  value  at  the  time  of  the  trial,  less  the  amount  of  priov 
claims. 

/.  8.  SerriU^  for  the  plaintiffl 
/.  W,  Pauly  for  the  defendants. 
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By  Court,  Agnew,  J.  This  is  a  foreign  attachment.  The 
defendant  had  consigned  to  the  garnishees  a  quantity  of 
leather  for  sale,  on  which  they  had  made  large  advances 
before  the  attachment  was  served.  It  is  contended  the  attach- 
ment arrested  their  power  to  sell,  leaving  the  goods  tied  up  in 
their  hands.  Wo  cannot  assent  to  this.  We  are  bound  to 
take  notice  of  the  general  usages  governing  the  contracts  of 
factors  and  commission  merchants.  By  the  order  to  sell  and 
advances  made  by  the  factors,  an  interest  was  acquired  in  the 
goods,  with  a  right  to  sell,  which  could  not  be  aflTected  by  the 
after  attachment.  It  would  be  deleterious  to  trade,  and  the 
rights  of  those  engaged  in  it,  to  hold  that  goods  forwarded  to 
•a  factor  to  be  sold  may  be  tied  up  in  his  hands  until  the 
creditor  of  the  consignor  is  ready  to  proceed  with  his  execution 
to  convert  them.  In  the  management  of  the  business  of  the 
present  day,  when  all  things  move  by  steam,  and  time  and 
space  are  almost  annihilated,  to  compel  the  factor  to  store 
goods  consigned  to  him  for  sale  would  be  to  impede  his  busi* 
ness,  and  fill  the  room  in  his  warehouse  which  the  quick 
movements  of  trade  would  devote  to  the  goods  of  others.  The 
attaching  creditor  stands  upon  no  higher  footing  than  his 
debtors  in  relation  to  the  garnishee.  What  right  would  the 
debtor  himself  have  to  say  to  the  garnishee,  You  shall  not 
sell,  without  tendering  him  his  advances  and  making  him 
whole  ?  Even  an  execution  cannot  be  levied  of  goods  in  pawn, 
so  as  to  take  them  out  of  the  pawnee's  possession,  without 
tendering  him  the  money  for  which  he  holds  them  in  pledge. 
So  here  the  garnishees,  as  factors  to  sell,  having  made  advance- 
ments, had  a  power  coupled  with  an  interest  which  was  irrevo- 
cable, except  upon  a  tender  of  their  charges.  Added  to  the 
injury  to  them  by  protracted  storage,  a  fall  in  price  might 
leave  their  advances  partially  unprotected.  If  the  plaintiff 
was  desirous  to  retain  the  goods  for  an  advance  in  price,  it  was 
his  duty  to  furnish  the  money  to  relieve  them  of  the  lien  of 
the  garnishees,  and  to  direct  the  sheriff  to  take  them  into  cus- 
tody. There  being  no  fraud  alleged  in  the  sale,  the  court 
below  was  right. 

The  judgment  is  affirmed. 

ATTACHME.NT  Wn*L  NOT    LlE  TO  AfFBCT    FuKDS  IN    HaMDS  OF    TrUSTEB, 

until  hia  acconnts  have  been  settled  and  the  debtor's  share  aaoertainedi 
Cfroome  ▼.  Lewis,  87  Am.  Deo.  663^  and  see  note  568;  and  money  in  the  cos* 
tody  of  the  law  cannot  be  attached:  Lightner  v.  SUinagel^  86  Id.  292,  and 
note  296. 
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Garnishee,  Riairrs  and  Duties  of:   Adams  ▼.  FUery  73  Am.  Pec.  410; 

Waters  v.   IVas/iimjlon  fm,  Co.,  0,3  Id.  451,  and  note  450;   Webb  v.  Miller,  67 

Id.  189,  and  note  101;  rights  of,  should  be  carefully  protected:  WaUvB  v. 
Waahingtan  Ins,  Co.,  03  Id.  451. 


North  Pennsylvania  R.  R.  Co.  v.  Adams. 

[64  Pennsylvania  State,  94.] 

Coupons  Bear  Interest  from  Maturitt,  without  proof  of  presentment^ 
in  the  absence  of  affirmative  evidence  showing  a  readiness  to  pay  at  the 
time  and  place. 

Payment,  Tender,  and  Readiness  to  Pat  are  Affirmatitb  Pleas,  cast- 
hig  the  burden  of  proof  upon  the  defendant. 

Pennsylvania  Statute  Requiring  Corporations  to  Pay  Counsel  Fees 
OF  Plaintiffs  in  suits  against  them,  in  certain  cases,  does  not  apply  to 
a  suit  to  recover  the  amount  of  coupons,  which  is  defended  on  the  ground 
that  there  had  been  no  presentment. 

Action  against  the  North  Pennsylvania  Railroad  Company 
to  recover  the  amount  of  certain  coupons  of  said  company. 
The  affidavit  of  the  plaintiff,  Adams,  alleged  that  "  at  the  time 
the  coupons  fell  due  the  defendant  was  unable  to  pay  them; 
that  he  believed  they  were  presented  for  payment  at  the  com- 
pany's office,  but  if  not,  it  was  because  it  had  refused  to  pay 
other  coupons  of  the  same  date;  and  that  the  defendant  paid 
one  sixth  of  the  face  of  the  coupons  first  due,  but  no  more." 
Copies  of  all  the  coupons  were  filed  with  the  affidavit.  The 
defendant  filed  an  affidavit  of  defense,  by  its  president,  aver- 
ring that  he  had  "  no  knowledge,  information,  or  belief  as  to 
the  presentation  of  the  coupons  for  payment,  except  that  those 
first  due  were  presented  shortly  after  maturity,  and  a  payment 
of  one  sixth  was  made;  and  that  subsequently  the  coupons 
sued  on  were  presented  for  payment,  and  the  amount  due  on 
their  face  offered  to  the  plaintiff,  who  refused  to  accept  it  un- 
less interest  from  the  maturity  of  the  coupons  was  also  paid." 
Judgment  was  entered  for  the  amount  of  the  coupons  with  in- 
terest, including  counsel  fees,  under  the  act  of  May  3,  1866. 
The  defendant  assigned  as  error  the  allowance  of  iuterest  on 
the  coupons,  and  counsel  fees. 

W.  R.  Wiater^  for  the  plaintiff  in  error. 

0,  W,  Biddle,  for  the  defendant  in  error. 

By  Court,  Aonbw,  J.  The  affidavit  of  defense  in  this  case 
avers  no  poesessioQ  of  funds  and  readiness  to  pay  the  coupons 
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at  the  time  and  place  they  were  payable.  The  objection  to  the 
payment  of  interest  is  rested  solely  on  the  ground  of  non-preaen- 
tatioii  when  due  at  the  place  appointed.  By  payment,  tender, 
and  readiness  to  pay  are  all  affirmative  pleas,  casting  the  bur- 
den of  proof  upon  the  defendant.  It  has  been  decided,  there- 
fore, in  this  state  and  elsewhere,  that  preseqtation  and  demand 
at  tlie  place  of  payment  are  unnecessary  to  entitle  the  plaintiff 
to  recover  where  the  defendant  has  shown  no  readiness  on  his 
part  to  pay  at  the  place:  Filler  v.  Bechley^  2  Watts  &  S.  458; 
Middleton  v.  Boston  Locomotive  Works,  26  Fa.  St.  257;  Wallace 
V.  McConnell,  13  Pet.  136, 

That  coupons  bear  interest  is  decided  in  County  of  Beaver 
V.  Armstrong,  44  Pa.  St.  63.    In  the  opinion  of  Justice  Read 
the  language  used  is,  after  demand  and  refusal,  indicating  the 
time  of  the  running  of  interest  to  be  from  presentation.    But 
the  fact  in  that  case  was  that  interest  was  recovered  from  the 
time  the  coupons  fell  due.    The  fourth  assignment  of  error 
shows  this.    The  coupons  never  were  presented  in  New  York 
for  payment,  the  county  having  provided  no  funds  to  meet  the 
interest  on  their  bonds.     There  being  no  readiness  to  pay 
averred  in  this  case,  the  court  below  was  right  in  allowing  in- 
terest from  the  time  the  coupons  fell  due.    The  case  of  Evnlen 
V.  Lehigh  Coal  and  Navigation  Co,,  47  Pa.  St.  76,  was  decided 
on  the  ground  that  the  company  had  in  bank,  as  found  by  the 
special  verdict,  cash  to  their  credit  sufficient  to  pay  the  loan 
to  plaintiff,  principal  and  interest,  and  all  other  accruing  and 
payable  debts  of  the  company.    There  was  no  question  as  to 
the  readiness  or  ability  of  the  company  to  pay,  but  the  true 
question  was,  whether  a  non-resident  holder  of  a  certificate  of 
indebtedness  who  was  abroad  in  Europe,  and  whose  residence 
was  unknown,  could  compel  the  company  to  pay  interest  after 
the  loan  fell  due,  not  only  in  the  absence  of  all  proof  of  in- 
ability or  want  of  readiness,  but  against  a  positive  general 
notice  to  present  the  certificates  for  payment,  otherwise  inter- 
est after  they  fell  due  would  cease.     A  majority  of  the  court 
is  of  opinion  that  the  act  of  the  3d  of  May,  1866,  relative  to  the 
payment  .of  counsel  fees,  is  inapplicable  to  this  case.     The 
judgment  of  the  court  below  is  therefore  modified  by  striking 
out  the  charge  of  $40.89,  and  the  judgment  ai*  thus  corrected 
is  affirmed. 


Coupons,  iNTXREar  when  and  when  not  Au^owed  on:  Aforria  CamUand 
BatUdnfj  Co.  ▼.  Fiaher,  64  Am.  Dec  441, 442,  note;  C^  of  JtfftnomvOU  v.  Pest* 
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^rmm,  89  Id.  448;  City  oj  Hekm  v.  lieynoldt,  83  Id.  244;  interest  on,  where 
playable:  PrrUyman  ▼.  Swpervutarti,  etc,,  71  Id.  230,  and  note  236. 

Patmbnt,  Plkadimo  AMD  pRoov  OF:  Crew8  ▼.  Bleakky,  61  Am.  Dec.  68^ 
«nd  note  SO. 

Tkndir,  its  SuiTiGiiNor  AND  EFFECT:  Mojfnohan  y.  Moore,  77  Am.  Dee. 
468,  and  extended  note  470;  plea  of,  mnst  aver  defendant's  continned  readi* 
to  pay:  Murray  v.  Windley,  47  Id.  324,  and  note  326. 


Habtman  u  Ogbobn. 

[64  PSHHSTLTAlflA  BTATS,  130.] 

Ha&rixd  Woman  qannot  Enoumbeb  hxr  Sepabatx  Estatb  for  the  debt 
of  another. 

JmWXXNT  OF  COUBT  HATZNG  JUBISDICTION  OF  MaTTXB  CANNOT  £B  InQUIRI]! 

INTO  IN  Collateral  Pbocxkding,  except  for  frand  in  the  manner  of  ob- 
taining the  judgment. 

Cffict  of  Writ  of  Scnts  Facias  on  Mortqagr,  when  followed  out  to  a 
sale,  is  to  extinguish  the  equity  of  redemption,  and  transfer  the  estate 
to  the  purchaser  as  fuUy  as  it  existed  in  the  mortgagor  before  the  mort* 
gage. 

After  Scire  Facias  on  Mortqagb  has  Bjfened  into  Judgment,  the 
mortgage  is  merged  in  it,  and  is  no  longer  open  to  attack. 

It  cannot  be  Averred  AOAiNflrr  Purchaser  under  a  judgment,  reoorered 
after  two  returns  of  fiihU,  that  the  mortgage  was  void  because  it  wis 
executed  by  a  nuurried  woman. 

Ejectment  by  Hartman  and  wife,  in  her  right,  against  the 
defendant  Ogbom,  and  two  others,  Williams  and  Woolston,* 
to  recover  mortgaged  premises.  The  mortgage  on  the  prem- 
ises  in  dispute  was  executed  by  Mrs.  Hartman  in  her  maiden 
name,  five  days  after  her  marriage  to  Hartman.  The  mort- 
gagee assigned  the  mortgage,  and  the  assignees  issued  a  scire 
facias  on  the  mortgage  against  Mrs.  Hartman,  in  her  maiden 
name,  and  the  writ  was  returned  nihil.  The  same  plaintiffs 
issued  an  alias  scire  facias  as  before,  which  was  also  returned 
m/itZ.  Judgment  was  then  taken  ''  for  want  of  appearance  on 
two  returns  of  nihU  habei^^  and  the  damages  were  assessed. 
On  this  judgment  execution  issued,  the  premises  were  sold^ 
the  sheriff's  deed  acknowledged,  and  the  purchaser  after* 
wards  conveyed  to  Williams,  one  of  the  defendants.  It  was 
admitted  on  the  trial  that  the  plaintiffs  had  possession  under 
a  title  in  Mrs.  Hartman  at  the  execution  of  the  mortgage.  A 
•disclaimer  was  entered  as  to  Woolston,  and  the  writ  showed 
that  the  other  defendants  were  in  possession  at  the  commence- 
ment of  the  action.  Judgment  by  the  court  in  bank  in  favor 
of  the  defendant'^  title,  and  the  plaintiffs  assigned  error. 


I 
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John  A,  Owens,  for  the  plaintiffs. 
C  E.  Lexj  for  the  defendanta. 

By  Court,  Woodward,  C.  J.  Mrs.  Hartman  executed  a  bond 
and  mortgage  in  her  maiden  name  of  Mary  Ann  Coleman,  five 
days  after  her  marriage  to  Hartman,  and  that  these  instru- 
ments were  void  is  not  to  be  questioned.  The  disability  of  a 
married  woman  to  encumber  her  separate  estate  for  the  debt 
of  another  has  been  declared  in  many  cases,  and  was  repeated 
in  respect  of  this  very  bond  in  Keen  v.  CoUman^  39  Pa.  St* 
299. 

But  the  question  upon  the  record  has  respect  to  the  judg- 
ment upon  the  mortgage,  rather  than  to  the  mortgage  itself. 
The  judgment  was  founded  upon  two  nihih^  returned  to  two 
scire  fadaseSy  an  original  and  an  alias  writ,  which  issued 
against  the  mortgagor  and  terre-tenants.  A  levari  facias  wa& 
then  issued  upon  the  judgment,  and  the  premises  were  sold 
and  conveyed  by  the  sheriff,  not  to  the  mortgagee,  but  to  a 
purchaser  who  had  no  notice  that  the  mortgagor  was  a  mar- 
ried woman.  Neither  the  judgment  nor  the  proceedings  un- 
der it  have  been  questioned  by  a  writ  of  error,  a  motion  to  open 
or  set  them  aside,  or  in  any  other  manner  whatever,  and  the 
only  question  upon  the  trial  of  this  cause  was  whether  they 
could  be  impeached  collaterally. 

•  Not  only  is  it  a  general  doctrine  of  law  that  the  judgments 
of  courts  having  jurisdiction  of  the  matter  cannot  be  inquired 
into  in  a  collateral  proceeding,  except  for  fraud  in  the  manner 
of  obtaining  the  judgment,  but  several  points  have  been  ruled 
that  are  specially  applicable  to  judgments  upon  scire  faciases 
sur  mortgage.  For  example,  in  Na^e  v.  HoUenbachy  1  Serg. 
&  R.  540,  the  assignee  of  a  mortgage,  having  obtained  judg- 
ment against  the  mortgagor  and  terre-tenant  in  a  suit  of  scire 
jaciaSy  and  afterwards  become  the  purchaser  of  the  premises- 
at  the  sheriff's  sale,  brought  ejectment  against  a  terre-tenant^ 
who  offered  on  the  trial  to  prove  that  the  mortgage  had  been 
satisfied  before  the  judgment,  but  his  evidence  was  held  to- 
be  inadmissible.  In  Blythe  v.  Richards,  10  Id.  261  [13  Am. 
Dec.  672],  which  was  ejectment  by  a  mortgagee  who  had  pur- 
chased at  the  sheriff's  sale,  the  defendant  was  not  permitted 
to  show  that  the  scire  facias  had  not  been  served,  not  that  the- 
mortgage  money,  for  which  judgment  had  been  recovered  by 
default,  had  been  paid. 

In  Colley  v.  Latimer ^  6  Serg.  <t  R.  211,  we  have  the  yiri?i# 
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directly  ruled  that  the  validity  of  a  judgment  founded  upoa 
two  nihih  to  successive  scire  faciases  sur  mortgage  cannot  be^ 
impeached  in  a  subsequent  ejectment.  The  offer  there  was  to- 
show  that  the  mortgagor  was  in  possession  of  the  premises 
when  the  scire  f aclases  issued,  and  therefore  was  entitled  to  per- 
sonal service;  but,  said  this  court,  if  the  judgment  of  the  court 
of  common  pleas  was  erroneous,  it  should  have  been  reversed 
on  a  writ  of  error,  but  remaining  in  full  force,  this  court  can- 
not now  inquire  into  any  errors  which  are  alleged  to  exist. 
The  act  of  1705,  which  gives  the  scire  facias^  does  not  fix  the^ 
eflTect  of  two  nihils,  but  in  practice  they  are  considered  equiva- 
lent to  a  garnishment,  or  a  return  of  scire  feci  by  the  sheriff;, 
and  in  Warder  v.  Tainter,  4  Watts,  270,  a  mortgagor,  dead  be- 
fore the  first  scire  facias  issued,  was  held  to  be  alive  for  the- 
purposes  of  the  judgment,  and  well  served  after  two  nihils  and 
judgment  thereupon. 

These  cases  are  all  striking  illustrations  of  the  couclusivo 
effect  of  the  proceedings  upon  mortgages  under  the  act  of  1705. 
The  scire  facias  is  no  further  a  proceeding  in  personam  than  as- 
it  is  directed  against  the  mortgagor,  or  others  claiming  under 
him,  which  entitles  them  to  the  notice  prescribed  by  the  act 
of  assembly,  which  two  nihils  are,  and  for  the  rest,  it  is  a  pro- 
ceeding in  rem  to  foreclose  the  equity  of  redemption,  and  to 
convert  the  pledge  into  money.  And  the  eficct  of  the  proceed- 
ing, says  the  act,  shall  be  that  the  purchaser  ''  shall  and  may 
hold  and  enjoy  the  lands  with  their  appurtenances  for  suclx 
estate  or  estates  as  they  were  sold,  clearly  discharged,  and 
freed  from  all  equity  and  benefit  of  redemption,  and  all  other 
encumbrances  made  or  suflTered  by  the  mortgagors,  their  heirs 
or  assigns."  The  writ  must  issue  against  the  mortgagor,  his- 
heirs,  executors,  or  administrators,  and  its  effent,  when*^foI' 
lowed  out  to  a  sale,  is  to  extinguish  the  equity  of  redemption, 
and  to  transfer  the  estate  to  the  purchaser  as  fully  as  it  ex- 
isted in  the  mortgagor  at  the  date  of  the  mortgage.  And  thi» 
transfer,  be  it  observed,  is  made  by  the  judgment  and  the  sala 
thereon,  not  by  virtue  of  the  mortgage.  What  avails  the  ob- 
jection, then,  that  the  mortgage  was  null  and  void,  or  for  any 
reason  was  inadequate  as  an  instrument  of  transfer?  The  in- 
adequacy of  the  mortgage  might  well  have  been  urged  against 
the  suit  by  scire  facias;  but  after  that  has  been  permitted  to* 
ripen  into  an  unquestioned  judgment,  the  mortgage  is  merged 
in  it,  and  is  no  longer  open  to  attack. 

These  proceedings  upon  mortgages  under  the  act  of  1705  ar& 
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to  be  distinguished  from  judgments  on  bond  against  married 
women,  which  was  the  case  of  Dorrance  y.  Scottj  3  Whart  309 
[31  Am.  Dec.  509],  and  of  Caldwell  v.  Walters,  18  Pa.  St.  79 
[55  Am.  Dec.  592];  and  also  from  cases  of  which  Knox  t. 
flack,  22  Id.  337,  is  a  type. 

These  were  proceedings  purely  in  personam,  where  the  die- 
ability  appeared  of  record;  and  in  CaldweU  y.  Waiters,  tupra, 
the  purchaser  had  notice  of  the  disability;  but  here  the  pro- 
ceeding was  principally  in  rem,  and  the  record  imputed  no 
disability  of  the  only  person  sued.  Mary  Ann  Coleman  was 
the  mortgagor,  and  the  purchaser  had  no  notice  that  she 
was  a  married  woman  when  she  made  the  mortgage.  She 
was  properly  sued  because  she  was  mortgagor;  the  process 
was  according  to  the  act  of  assembly,  and  the  effect  of  the  two 
fiihils  was  to  subject  her  estate  to  sheriff's  sale.  As  to  this 
record,  she  is  Mary  Ann  Coleman  still,  unmarried,  and  9ui 
juris,  just  as  the  dead  mortgagor  in  Tainter  v.  Warder, 
was  made  alive  for  the  purposes  of  that  suit.  A  writ  of  error 
to  the  judgment  on  the  mortgage  would  have  made  the  death 
in  the  one  instance  and  the  marriage  in  the  other  an  available 
•defect;  but  without  that,  the  judgment  stands  as  it  was  reii> 
•dered. 

The  judgment  is  af&rmed. 

iNABiLnr  OF  MABRnsD  Woman  to  Contract  at  Oomxon  Law:  Stepka^ 
'«ofi  V.  Osborne^  90  Am.  Dec  35S,  and  cues  ooUected  in  note  3S7;  DiMn  t. 
Hvhbard,  G5  Id.  425,  and  note  432. 

Married  Woman's  Powkr  to  Contract  and  Bind  ukr  Separatb  Es- 

TATS  therefor  under  statutes:  YaU  v.  Dedertr,  7S  Am.  Deo.  216,  and  note 
-226;  Maclay  ▼.  L<we,  85  Id.  133;  Jioger$  v.  Ward,  85  Id.  710;  Kirkpatrick  r, 
£^ford,  76  Id.  367,  and  extended  note. 

JtrOGMENT,  Collateral  Impeachment  ot:  CoU  v.  Haven,  79  Am.  Deo. 
-244,  and  cases  collected  in  note  249;  Boston  etc  IL  R.  Co.  v.  Sparhawk,  79  Id. 
750;  EO<ton  y.  Chicago,  89  Id.  361;  Joyce  ▼.  MeAvoy,  89  Id.  172. 

Remedy  bt  Scire  Facias  on  Mortgage:  CarroU  v.  Ballanoe,  79  Am.  Dec. 
354;  Martin  v.  Jackeon,  67  Id.  489. 

The  principal  case  is  cited  to  the  point  that  if  judgment  be  recovered 
•on  a  scire  facias,  issued  on  a  mortgage  executed  by  a  married  woman,  the 
Judgment  is  conclusive  that  the  mortgage  was  properly  ezeented,  and  its 
validity  cannot  be  collaterally  questioned  except  for  fnnd,  in  MiduBtiis  t. 
Brawlty,  109  Pa.  St.  9;  Finley^e  Appeal,  67  Id.  459. 
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Odiorne's  Appeal. 

[M   PSNKSTLVANIA  ^TATI,  171k] 

Win  Who  Leaves  her  Husbajib,  and  RsNouvcai  Au.  Covjuoal  Ih» 
TBBOOiTRSB  WITH  HiM  for  a  Considerable  time  prior  to  his  death,  is  not 
entitled  to  adminiBter  his  estate,  nor  is  slie  in  a  position  to  object  that 
administration  was  granted  to  one  out  of  the  state. 

Statutes  EnTrrLiNo  Wife  to  Administeb  Estate  of  Husbamd,  Ain>  to 
Receive  Three  Hundred  Dollars  therefrom,  Contbmtlatb  only 
the  case  of  a  wife  who  lives  with  her  hnsband  till  his  death,  and  faith- 
fully performs  all  her  duties  to  his  family. 

Appeal  from  the  decree  of  the  register's  court  of  Chester 
County,  confirming  the  decree  of  the  register  in  the  grant  of 
administration  on  the  estate  of  John  W.  Ordiome,  deceased. 
The  register  granted  administration  to  David  W.  Ordiorne,  a 
brother  of  the  decedent,  and  resident  of  New  York,  against 
the  consent  of  the  decedent's  widow,  and  she  appealed  to  the 
register's  court.  The  decedent  and  appellant,  both  residing 
in  Philadelphia,  were  married  there  in  1861.  They  removed 
to  Chester  County  in  1865,  and  lived  unhappily  together  for 
about  a  year,  when  the  appellant  left  home«  and  went  to 
Detroit  to  follow  the  occupation  of  an  actress,  and  never  re- 
turned to  her  husband.  On  the  hearing  before  the  register's 
court,  the  appellant  claimed  the  right  to  administer  as  widow; 
that  the  decedent's  residence  has  been  in  Philadelphia,  and 
administration  had  been  granted  to  her  there;  and  that  the 
grant  to  the  decedent's  brother  was  in  other  respects  contrary 
to  law.  The  appeal  was  dismissed,  and  the  widow  appealed  to 
this  court.    Other  facts  appear  in  the  opinion. 

J.  W.  Latta,  for  the  appellant. 
W,  TowTisendj  for  the  appellee. 

By  Court,  Woodward,  C.  J.  Where  a  wife  leaves  her  hus- 
band, and  renounces  all  conjugal  intercourse  a  considerable 
time  before  his  death,  she  becomes  not  such  a  widow  after  his 
•death  as  was  in  the  contemplation  of  the  legislature  when  the 
acts  of  assembly  were  passed  which  entitle  her  to  administer 
his  estate  and  to  appropriate  three  hundred  dollars  of  it  to  her 
own  use.  It  has  been  held  that  desertion  for  more  than  twelve 
years  forfeits  her  rights  under  these  statutes:  2  Am.  Law  Reg. 
510;  nor  is  a  wife  within  their  meaning  who  has  lived  in  a 
foreign  country,  and  never  formed  part  of  her  husband's  family 
here:    Spier^a  Appeal^  26  Pa.  St.  233;  nor  a  wife  who,  by 
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articles  of  separation,  has  relinquished  all  her  rights  in  her 
husband's  estate:  DUlinger^s  Appeal,  35  Id.  357. 

The  acts  contemplate  the  case  of  a  wife  who  lives  with  her 
husband  till  his  death,  and  faithfully  performs  all  her  duties- 
to  his  family,  not  one  who  voluntarily  separates  herself  from, 
him,  and  performs  none  of  the  duties  imposed  by  the  relation. 

On  this  ground  we  think  the  court  judged  soundly  in  deny- 
ing administration  to  the  appellant.  It  is  denied  that  she 
deserted  her  husband,  but  it  is  impossible  to  read  the  letters 
upon  our  paper-books  without  seeing  that  whilst  Odiorne  re- 
garded his  wife  with  the  tenderest  affection  and  desired  her 
society,  she,  on  the  other  hand,  had  conceived  an  unconquer- 
able disgust  for  him,  and  was  determined  never  again  to  live- 
with  him.  Under  date  of  August  20, 1866,  after  she  had  gone  to 
Detroit  as  an  actress,  she  employed  the  following  language: — 

"  My  being  away  from  you  has  fully  convinced  me  (although 
I  knew  it  before)  that  I  could  never  again  endure  the  thought 
of  living  with  you, — no  matter  in  what  relation.  I  would 
sooner  die  than  be  forced  to  do  so,  and  I  know  the  law  caunot 

force  me  to I  do  not  suppose  that  you  will  view  this 

in  any  kind  of  a  reasonable  light,  as  reason  does  not  seem  to 
be  one  of  your  qualities;  but,  John,  you  must  listen  to  facts^ 
and  the  thing  has  been  reduced  to  this  point:  that  man  nor 
the  devil  shall  force  me  to  do  against  my  will,  let  the  conse- 
quences be  what  they  may;  I  cannot  do  otherwise.  I  am  able 
and  willing  to  take  care  of  myself,  and  ask  no  bones  off  of  any 
of  you.  I  feel  that  I  never  want  to  see  you  again,  and  I  might 
as  well  say  so." 

To  this  letter  he  returned  a  most  affectionate  expostulation,, 
and  she  replied,  under  date  of  August  24th,  repeating  with 
equal  emphasis  her  fixed  resolution  to  live  with  him  no  more. 
"  My  decision,"  she  says,  "is  the  result  of  calm,  deliberate,  and 
decided  reflection.  I  feel  that  by  doing  what  you  wish  I  would 
be  committing  a  crime  against  my  own  nature.  I  will  tell  you 
that  every  feeling  in  my  nature  rises  in  most  terrible  revolt 
and  repugnance  at  the  simple  idea  of  ever  being  anything  to 
you, — it  is  disgusting  to  me, —  I  swear  it  by  all  that  is  holy;, 
and  yet  you  are  so  selfish  as  to  seek  by  your  sorrow  to  influ- 
ence my  inclinations.  But  I  repeat,  you  never  can  do  it.  I 
shall  never  under  heaven  be  yours  again,  and  you  might  ai 
well,  first  as  last,  view  it  in  a  just  and  practical  light" 

There  is  much  more  to  the  same  effect  in  her  letters.  Now, 
this  lady,  who  could  defy  her  husband's  aorrowfal  entreaties 
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to  return  to  the  duties  of  a  wife,  ought  not  to  be  so  prompt  to 
-Stsek  the  rights  of  a  wife,  after  driving  him  into  a  premature 
^.:ave.  It  is  to  the  faithful  wife  who  lives  with  her  husband, 
■and  sustains  and  comforts  him  as  ho  descends  into  the  dark 
\alley,  that  the  law  gives  rights  which  it  withholds  from  her 
>yho  forgets  and  repudiates  both  vows  and  duties. 

Nor  do  we  conceive  that  this  woman  is  in  a  position  to  ob- 
j»-!Ct  that  administration  was  granted  to  one  out  of  the  state. 
Ivo  doubt  the  register  required  satisfactory  security  within  the 
«-.ate  to  be  given,  and  seeing  that  the  appellant  has  no  right  to 
Ki  preferred  in  the  administration,  we  see  no  ground  for  yacat- 
ii..g  the  letters  that  have  been  issued. 

The  decree  is  aflSrraed. 


Marriaov  of  Executrix  Divests  her  of  Aothoritt  to  act  under  the 
iWUfomia  statute:  Teachemacher  v.  JTnomjmon^  79  Am.  Dec  151. 

Where  Woman  is  Entitled  to  Administration  and  Rbnouvces  heb 
KiGHT,  and  recommenda  the  appointment  of  another  as  administrator  de 
ionis  non,  who  is  appointed  as  such  withont  notice,  and  where  she  afterwards 
petitions  the  court  for  restoration,  claiming  that  her  renunciation  was  pro- 
cured by  mistake,  the  court,  upon  being  satisfied  of  the  mistake,  should  can- 
cel its  appointment  and  restore  her  to  her  right  of  administration^  and  it  is 
error  to  appoint  the  one  next  entitled  pending  the  hearing  of  her  petition: 
Thomas  v.  KniglUon,  87  Am.  Deo.  571. 

The  principal  case  is  cited  to  the  points  stated  in  the  syUabua,  in  Het' 
4rick  V.  ffeUriek,  55  Pa.  St.  294. 

RianT  OF  Widow  to  Administer  Estate  of  Deceased  Httsbakd. — A 
'wife's  statutory  right  to  administer  upon  the  estate  of  her  husband  cannofc  be 
regarded  as  absolute,  even  though  the  statute  imposes  no  restrictions  or 
limitations  upon  the  right.  Thus,  although  the  statute  does  not  in  terms 
lorbid  the  appointment  of  a  non-resident  administrator,  yet  the  reason  and 
policy  of  the  law  are  against  it,  and  if  the  wife  is  a  non-resident,  an  adminis- 
trator already  appointed  will  not,  as  of  course,  be  removed  in  order  that  she 
may  be  appointed:  O'Brien'a  Estate,  63  Iowa,  622.  In  Kentucky  the  fact  that 
the  widow  is  a  resident  of  another  state  is  a  sufficient  reason  for  rejecting  her 
claim  and  granting  the  administration  to  another:  Hcuiford  v.  Radford,  5 
Dana,  156.  In  California  the  nominee  of  a  non-resident  widow  is  entitled  to 
letters  in  preference  to  the  public  administrator,  notwithstanding  her  own 
incompetency  to  administer  by  reason  of  non-residence:  Cal.  Code  Civ.  Proc., 
«ec.  1365;  Estate  qf  CoUer,  Myrick's  Prob.  Rep.  179;  Estate  qf  Robie,  Id.  226. 
If  for  any  cause  the  widow  is  evidently  incompetent  and  unsuitable  to  discharge 
the  duties  of  the  trust,  it  is  held  that  she  may  be  excluded:  Steams  v.  FUke, 
18  Pick.  24;  Thornton  v.  WingUm,  4  Leigh,  152;  and  see  Coope  v.  Lowerrt,  1 
Barb.  Ch.  145;  as  where  she  is  of  unsound  mind:  In  re  WUUaias,  3  Hagg. 
Ecc.  217;  and  see  O'Brien's  Estate,  63  Iowa,  622;  or  has  eloped  from  her 
husband,  or  cohabited  with  other  men  in  his  lifetime:  Fleming  v.  Pelham,  3 
Hagg.  Ecc.  217;  Conyers  v.  Kitson,  3  Id.  556;  or  even  where  she  has  lived 
separate  from  her  husband:  Lambell  v.  Lambell,  3  Id.  568.  It  has  however 
been,  held  that  separation  alone,  where  it  appears  to  have  been  by  mutual 
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consent,  does  not  deprive  the  wife  of  her  right  to  administer:  Nttn  t.  Orom,, 
27  Md.  391;  and  see  Read  v.  llowtt  13  Iowa,  50.  But  a  wife  divorced  for 
adultery  forfeits  such  right:  In  ve  Damett,  2  Curt.  G28;  and  where  the  widow 
deserted  her  children  to  lea<l  an  immoral  life,  tlie  court  passed  her  over,  and 
granted  administration  of  her  husband's  effects  to  the  guardian  of  the  minor 
children:  In  re  Creed,  6  Jur.,  N.  S.,  SiK).  So,  a  widow  who.  I»y  a  ■  .iiieiiup- 
tial  agreement,  had  relinqnished  her  right  to  her  httsbands  estate,  m  \  rrtne 
of  the  marriage,  has  no  right  to  administer  upon  his  estate,  nor  to  nii^ect  to- 
the  validity  ot  the  probate  of  his  will:  Maurer  v.  Noilly  5  Md.  3124.  And 
where  the  facts  and  circumstances  lead  to  the  conclusioa  that  the  applicant 
for  administration  was  not  the  widow  of  the  decedent,  his  cohabitation  with 
her  being  merely  colorable,  the  application  must  be  denied:  Byrnes  v.  Dibble, 
6  Redf.  383;  Davi»  v.  Brown,  I  Id.  259.     Compare  WfuU  v.  Lowe,  I  Id.  37C. 

A  widow  entitled  under  the  statute  to  administer  upon  the  estate  of  her 
deceased  husband  is  not  disqualified  by  reason  of  her  inability  to  read  or 
write:  Nuast  v.  Grove,  27  Md.  391.  Nor  are  old  age  and  physical  infirmity, 
per  M,  disqualifications  for  the  office:  Matter  qf  Berrein,  3  Demarest,  263; 
nor  is  poverty  a  disqualification:  Boweraox*9  Appeal,  100  Pa.  St.  434;  S.  C.» 
45  Am.  Rep.  387;  and  see  Hovey  v.  McLean,  1  Demarest,  396;  Shields  ▼. 
Shields,  60  Barb.  56.  A  good  mind  and  sound  judgment^  a  knowledge  of  the 
values  of  property,  and  of  the  practical  business  transactions  of  life,  are  suffi- 
cient to  satisfy  the  requirements  of  the  law:  Bowersox^s  Appeal,  100  Pa.  Si. 
434;  S.  €.,  45  Am.  Rep.  387.  And  the  fact  that  the  widow  was  illiterate,, 
and  over  seventy  years  of  ag^,  was  held  to  be  insufficient  to  deprive  her  of 
her  right  to  administer  on  the  estate  of  her  husband,  where  she  appeared  to 
have  **  as  good  business  capacity  as  the  ordinary  run  of  farmers'  wives ": 
Wilhey*s  Appeal,  108  Pa.  St.  567. 

It  was  held  in  Hettriek  v.  Hettrick,  55  Pa.  St.  290,  citing  the  principal  caae, 
that  a  widow  who  had  been  divorced  a  mensa  et  thoro  was  not  entitled  to  the 
three-hnndred-doUar  exemption  on  the  death  of  her  husband,  under  the  act 
of  April  14,  1851;  and  that  to  entitie  her  to  such  exemption,  the  family  zela- 
tioii  must  exist  at  the  husband's  death,  at  least  in  contemplation  of  law. 
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Attbmft  to  Oomar  Modbmbakob  is  Misdbmbanob*  whether  the  effsnae 
was  created  by  statute  or  by  the  common  law. 

Act  Which  Unbquivogallt  Lbadb  to  Cbimb  oav  bb  Puvibhbih  either 
as  a  consummate  crime  or  as  an  attempt  at  crime;  but  until  an  overt  act 
is  committed,  the  law  will  not  detect  and  punish  the  criminal  intent. 

SoLioiTATiON  or  Mabbibd  Womah  to  Commit  ADULTBBTia  not  an  indict- 
able offense. 

PBBCSBDBinn  ABB  ETIDBHOB  OF  LaW. 

SoMorTATioB  TO  OoMMiT  OviBMSB  IS  HOT  Attsmpt,  in  a  legal 


Peosbcution  for  soliciting  a  woman  to  commit  adalteiy. 
The  Biibstance  of  the  charge  appears  in  the  opinion.  The 
defendant  was  convicted,  and  a  motion  for  a  new  trial,  on 
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the  ground  that  the  indictment  did  not  charge  an  indictable 
offense,  was  overruled.     The  defendant  assigned  error. 

J.  C.  Bucher  and  W.  C.  LawsoUy  for  the  plaintiff  in  error. 
W.  Van  Gezer  and  O.  F.  Millery  for  the  commonwealth. 

By  Court,  Woodward,  C.  J.  An  attempt  to  commit  a  mis- 
demeanor is  a  misdemeanor,  whether  the  offense  is  created  by 
statute  or  was  an  offense  at  common  law.  These  were  the 
words  of  Baron  Parke  in  the  case  of  Rex  v.  Roderick^  7  Car.  & 
P.  795,  delivered  in  the  year  1837.  They  have  been  adopted 
by  the  compilers  on  criminal  law:  1  Russell  on  Crimes,  46; 
1  Archbold's  Criminal  Pleading  and  Evidence^  19;  Wharton's 
Criminal  Law,  79,  873. 

Long  before  1837,  to  wit,  in  1801,  it  was  held  in  King  v.  Hig^ 
ginSf  2  East,  5,  that  to  solicit  a  servant  to  steal  his  master's 
goods  is  a  misdemeanor,  though  it  be  not  charged  in  the  in* 
dictment  that  the  servant  stole  the  goods,  or  that  any  other 
act  was  done  except  the  soliciting  and  inciting.  This  was  the 
case  of  an  unsuccessful  solicitation  to  commit  a  felony,  and  it 
is  authority  for  nothing  more  than  that  such  solicitation  is  in- 
dictable as  a  misdemeanor,  though  the  languageof  the  judges^ 
and  especially  of  Grose,  J.,  went  so  far  as  to  intimate  that  a 
solicitation  to  commit  a  misdemeanor  was  indictable.  "All 
these  cases  prove,"  said  the  learned  judge,  "that  inciting 
another  to  commit  a  misdemeanor  is  itoelf  a  misdemeanor;  a 
fortiorij  therefore,  it  must  be  such  to  incite  another  to  commit 
felony." 

No  fault  can  be  found  with  his  conclusion  if  his  premises  be 
true;  but  "  all  these  cases/'  to  which  he  referred  himself,  were 
cases  rather  of  attempts  than  of  mere  solicitations  to  commit 
misdemeanors.  Thus  Rex  v.  Scofield,  Cald.  397,  was  an  at- 
tempt by  a  man  to  set  fire  to  his  own  house, — at  that  time  the 
burning  of  one's  own  house  being  only  a  misdemeanor  in  Eng- 
land, but  since  made  a  felony  by  statute.  The  act  done  in 
that  case  was  setting  a  lighted  candle  under  the  stairway,  and 
the  question  was,  whether  the  intent  was  to  burn  the  house. 

And  in  Rex  v.  Vaughan^  4  Burr.  2494,  the  defendant  at- 
tempted to  bribe  the  Duke  of  Grafton,  then  a  cabinet  minis- 
ter, to  give  the  defendant  a  place  in  Jamaica,  and  it  was 
indicted  as  an  attempt.  King  v.  Plymptonj  2  Ld.  Raym.  137  7, 
was  another  case  of  attempted  bribery, — the  offer  of  money  to 
a  member  of  a  corporation  for  his  vote. 

Rex  V.  Johnson^  2  Show.  1,  another  of  the  authorities  relied 
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on  by  the  judges  in  Iliggins's  case,  was  nothing  less  than  sab- 
ornation  of  perjury,  the  actual  putting  of  money  into  a  chest  . 

to  ue  paid  to  a  witness  upon  the  event  of  a  verdict.    And  such,  1 

indeed,  was  the  unreported  case  mentioned  by  the  judges  as 
having  occurred  before  Baron  Adams,  at  Shrewsbury,  where 
the  indictment  charged  an  attempt  to  suborn  one  to  commit  j, 

perjury.  ] 

These  were  the  cases  upon  which  Higgins's  case  was  ruled, 
and  no  doubt  they  were  ample  authority  for  the  point  ruled 
there;  but  do  they  sustain,  or  tend  to  sustain,  the  obiter  dictum^ 
that  merely  inciting  another  to  commit  a  misdemeanor  is  in- 
<iictable?  That  depends  upon  another  question,  whether  there 
is  any  distinction  in  law  and  reason  between  an  attempt  to 
<:omnut  a  crime  and  the  inciting  or  soliciting  another  to  com- 
mit crime. 

Long  before  any  of  the  above  cases  were  ruled,  it  had  been 
decided  in  Pierson^s  Case,  1  Salk.  382,  that  one  may  be  in- 
dicted for  keeping  a  bawdy-house,  but  a  bare  solicitation  of 
chastity  is  not  indictable,  and  this  has  passed  into  the  text  of 
Hawkins,  c.  74,  and  perhaps  of  other  writers  on  criminal  law. 
Here  the  distinction  betwixt  attempt  and  solicitation  is 
fiharply  drawn.  Keeping  a  bawdy-house  is  an  organized 
temptation  to  adultery,  and  a  preparation  of  all  facilities  for 
the  consummation  of  the  crime.  It  is  an  attempt,  a  deliberate 
effort,  to  promote  the  crime,  of  the  most  unqualified  signifi* 
•cance;  but  so  many  equivocal  words,  looks,  and  gestures 
might  be  construed  into  solicitation,  that  it  would  be  difficult 
to  define  the  crime  when  dependent  on  such  evidence.  What 
•expressions  of  the  face  or  double  entendres  of  the  tongue  are 
to  be  adjudged  solicitation?  What  freedoms  of  manners 
amount' to  this  crime?  Is  every  cyprian  who  nods  or  winks 
to  the  married  men  she  meets  upon  the  sidewalk  indictable  for 
soliciting  to  adultery?  And  could  the  law  safely  undertake  to 
decide  what  recognitions  in  the  street  were  chaste,  and  what 
were  lewd?  It  would  be  a  dangerous  and  difficult  rule  of 
criminal  law  to  administer. 

Where  an  act  is  done  which  unequivocally  tends  to  crime, 
the  law  can  lay  hold  of  it  and  punish  it,  either  as  a  consum- 
mate crime  or  as  an  attempt  at  crime;  as,  for  instance,  renting 
^  house  for  purposes  of  prostitution,  as  in  Commonwealth  v. 
Harrington^  3  Pick.  26;  but  until  something  has  been  done 
which  may  be  called  an  overt  act,  it  seems  unreasonable  that 
the  law  should  be  required  to  detect  and  punish  the  criminal 
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intent.  This  court  said  so  with  great  emphasis  in  the  case  of 
-iShannon  v.  Commonwealth^  14  Pa.  St.  226,  where  it  was  held 
that  conspiracy  between  a  man  and  woman  to  commit  adul- 
tery was  not  indictable.  Conspiracy  to  commit  adultery  looks 
tnucli  more  criminal  than  unsuccessful  solicitation.  In  Regina 
V.  Martin^  9  Car.  <&  P.  215,  Justice  Patteson  hit  the  distinction 
when  he  said:  "It  is  perfectly  clear  that  every  attempt,  not 
•<:very  intention,  but  every  attempt,  to  commit  a  misdemeanor 
is  a  misdemeanor."  To  the  same  effect  are  the  cases  collected 
in  Wharton's  Criminal  Law,  873,  which  have  been  decided 
under  the  statutes  that  exist  in  several  states  for  the  punish- 
ment of  attempts  to  commit  crimes.  The  attempt  can  only 
be  made  by  an  actual,  ineffectual  deed,  done  in  pursuance  of 
4knd  in  furtherance  of  the  design  to  commit  the  offense.  I 
-would  have  supposed  that  the  case  of  Rex  v.  Butlevy  6  Car.  & 
P.  368,  would  have  fallen  within  this  rule,  and  yet  it  was  held 
there  that  a  count  was  not  good  which  charged  that  the  de- 
fendant "  did  attempt  to  assault  the  said  Sarah  Vernon  by 
soliciting,  and  persuading,  and  inducing  her  to  lie  down  upon 
a  certain  bed  in  the  dwelling-house  of  him,  the  said  J.  B., 
there  situate,  and  getting  upon  the  body  of  her,  the  said  S.  V.," 
«tc.  This  was  soliciting  and  persuading  with  overt  acts,  that 
t;lcarly  manifested  the  guilty  intent,  and  if  solicitation  with 
£uch  indubitable  acts  be  not  indictable,  it  is  quite  necessary 
to  conclude  that  mere  solicitation  without  any  overt  act  is  not 
indictable.  It  is  easy  to  say  that  splicitation  is  an  attempt, 
but  a  study  of  the  cases  will  show  that  every  case  of  attempt 
has  included  something  more  than  mere  solicitation,  and  the 
slightest  reflection  will  persuade  any  observant  man  that  a 
rule  of  law  which  should  make  mere  solicitation  to  fornication 
or  adultery  indictable  would  be  an  impracticable  rule;  one  that 
in  the  present  usages  and  manners  of  society  would  lead  to 
^reat  abuses  and  oppressions.  The  morality  of  the  law  cannot 
undertake  to  regulate  the  thoughts  and  intents  of  the  heart. 
The  best  it  can  do  is  to  punish  open  acts  of  lewdness  and  re- 
press indecent  assaults.  For  the  rest  it  must  trust  the  people 
to  the  refining  influences  of  Christian  education. 

It  is  time  now  to  turn  to  the  case  upon  the  record.  It  is  an 
indictment  in  two  counts,  both  of  which  charge  that  the  de- 
fendant did  "solicit,  incite,  and  endeavor  to  persuade"  a  mar- 
ried woman  to  commit  fornication  and  adultery.  Those  are 
<hc  efficient  words,  and  contain  the  substance  of  the  charge. 
There  are  plenty  of  adverbs  added,  but  they  imply  only  legal 
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inferences  from  what  is  charged.  In  the  second  count,  the 
oflfense  is  laid  as  ''feloniously"  done;  but  as  adultery,  evea 
when  consummate,  has  never  been  treated  as  a  felony  in  Penn- 
sylvania, it  was  nonsense  to  rank  solicitation  to  the  crime 
higher  than  the  crime  itself.  If  the  conviction  were  sustained,, 
this  word  would  have  to  be  rejected  as  surplusage. 

It  is  observable  that  no  assault  or  overt  act  is  charged;  no 
writing,  or  picture,  or  indecent  exposure  of  person,  is  alleged,. 
— nothing,  indeed,  is  suggested  but  mere  solicitation.  And  the- 
manner  of  this  is  not  even  hinted.  It  may  have  been  by  direct 
request,  by  innuendo,  by  argument,  founded,  as  has  sometimes 
happened,  upon  Scriptural  texts  and  analogies,  or  it  may  have^ 
been  by  gay  and  frivolous  anecdote  or  appeal.  Possibly  nothing^ 
was  said,  but  only  impure  thoughts  insinuated  by  looks  or  ges* 
lures.  What  evidence  shall  be  sufficient  to  sustain  such  a 
charge?  Nothing  equivalent  to  an  attempt  is  alleged,  and  of 
course  the  evidence  would  fall  short  of  an  attempt;  and  what 
would  it  consist  of  ?  We  have  no  precedents  for  such  a  case; 
and  as  precedents  are  evidence  of  the  law,  the  lack  of  theuv 
implies  that  the  law  has  never  undertaken  to  redress  such  an 
indefinite  offense  as  is  charged  here.  The  authorities  to  whick 
I  have  adverted  yield  no  support  to  the  indictment,  unless  we- 
confound  legal  distinctions,  and  treat  everything  which  may  be 
considered  as  a  solicitation  of  chastity  an  attempt  upon  chas- 
tity.  In  a  high  moral  sense  it  may  be  true  that  solicitation  is- 
attempt,  but  in  a  legal  sense  it  is  not.  And  the  law  is  as  likely 
to  be  distorted  by  pressing  it  into  extravagant  reforms  of  the 
manners  of  men  and  women  as  it  is  by  too  loose  an  adminis- 
tration. 

The  diligence  of  counsel  has  succeeded  in  finding  but  one 
case  —  that  of  State  v.  Avery,  7  Conn.  267 — that  goes  to  sup- 
port the  indictment.  That  was  an  information  in  the  nature 
of  an  indictment  for  writing  and  sending  to  a  married  woman 
a  scandalous  letter,  inviting  her  to  an  assignation  for  adulterous- 
purposes.  The  court  sustained  the  prosecution  as  for  a  libel^ 
but  added,  arguendo,  that  if  the  letter  were  not  a  libel  it  was- 
indictable  as  a  solicitation  to  commit  a  felony,  and  for  this- 
Higgins's  case  was  cited  and  relied  upon.  By  the  Connecticut 
statute,  adultery  is  a  felony,  or  was  at  the  date  of  that  case. 
That,  then,  in  principle  was  Higgins's  case  over  again,  and  is- 
distinguishable  from  the  solicitation  charged  here,  which  wa» 
not  to  commit  a  felony.  On  another  ground  it  is  distinguish- 
able also;  for  the  sending  the  letter  was  an  overt  act  which 
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might  be  conFidered  suflScient  to  raise  the  offense  to  an  attempt 
to  debauch  a  married  woman,  which  we  agree  is  indictable. 

Various  forms  of  malicious  mischief  have  been  held  indict- 
able in  Pennsylvania,  and  gross  or  obscene  language  publicly 
uttered  in  the  streets  has  been  indicted;  but  in  till  such  cases 
the  overt  act,  not  the  guilty  intent,  constituted  the  offense. 

Nothing  being  alleged  in  this  case  which  can  be  thought  to 
amount  to  an  attempt  upon  the  chastity  of  the  wife  of  the 
prosecutor,  the  judgment  is  reversed. 

AoNEw,  J.,  dissented. 


Attekft  to  Procure  Abortion,  when  indictable:  State  ▼.  Cooper^  51  Am. 
Dec  248. 
Attempt  to  Poison,  indictment  for:  Ben  v.  States  58  Am.  Dec.  234. 

Combination  to  Accomplish  Act  not  in  itself  criminal  may  be  indict- 
able: Smith  V.  PeopU,  7G  Am.  Dec.  780. 

Adulteby  Defined:  State  v.  Weatherby,  69  Am:  Dec  59,  and  note  62; 
indictment  for,  what  snfficient:  Ue^frich  v.  Commonwealth^  75  Id.  579. 


Titlow  v.  Titlow, 

f&4  Pennsylvania  State,  216.] 

Testamentary  Capacity  —  Evidence.  —  A  testator  made  a  will  after  he 
was  found  to  be  a  lunatic  with  lucid  intervals:  hehl^  in  a  feigned  issue 
on  this  will,  that  instructions  given  by  him  a  short  time  before  he  was 
found  lunatic,  for  another  will,  which  was  drawn  accordingly,  and  which 
differed  from  that  in  dispute,  were  admissible  in  evidence  on  the  ques- 
tion of  testamentary  capacity. 

Change  of  Intention  on  Part  op  Testatob  in  Relation  to  his  Will 
is  of  no  importance,  if  there  waa  a  sound  mind  unconstrained;  but  when 
the  question  is,  whether  there  was  such  a  mind,  such  change  may  l^ 
adduced  to  aid  the  inquiry. 

Frequent  Declarations  Made  by  Testator  within  Ten  Years  before 
his  Death  that  he  liked  a  brother  better  than  his  other  relations  can 
havo  no  bearing  on  the  question  of  the  testator  s  sanity. 
.  Legatee  under  Prior  Will  is  Competent  Witness  against  Subsequent 
Will  in  Contest. 

Declarations  of  Legatee  Made  before  Will  was  Made,  whose  inter- 
ests under  the  will  are  less  than  those  under  the  intestate  laws,  are  not 
evidence  against  the  will,  though  he  be  a  party  to  the  issue. 

Subscribing  Witnesses  to  Will  may  Give  their  Opinion  of  Testa- 
tor's Capacity,  without  having  previously  testified  to  any  facts  as  the 
ground  of  it,  but  other  witnesses  may  not. 

Inquisition  of  Lunacy  Found  is  Prima  Facie  Evidengi  only,  and  not 
conclusive.  ^ 

Finding  of  Lunacy,  with  Lucid  Intervals,  Casts  the  burden  of  prov- 
ing mental  capacity  on  those  propounding  the  will  of  the  alleged  lunatic. 
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Error  to  the  court  of  common  pleas  of  Philadelphia. 
Feigned  issue,  directed  by  the  register's  court,  to  try  whether 
certain  paper  writings,  namely,  a  will  dated  July  18,  a  codicil 
dated  August  4,  and  a  codicil  dated  August  11,  1863,  were 
the  will  of  Abraham  Titlow,  deceased.  The  papers  were  ad- 
mitted to  probate  by  the  register  on  the  25th  of  June,  1864, 
and  letters  testamentary  granted  to  David  Titlow,  named  as 
executor  in  the  will.  The  will  gave  to  the  testator's  niece  six 
thousand  dollars  and  a  mortgage  of  one  thousand  dollars,  the 
residue  of  his  estate  to  be  distributed  under  the  intestate  laws; 
and  the  codicils  gave  directions  to  his  executor  as  to  the  sale 
and  division  of  his  estate.  Another  will,  dated  May  30,  1863, 
was  ofifered  to  the  register  for  probate,  but  not  admitted.  Its 
execution  was  proved  on  the  trial,  and  it  was  received  in  evi- 
dence. Joseph  and  John  Titlow,  brothers,  and  Hannah  Fisher, 
a  sister,  appealed  July  5, 1864,  to  the  register's  court,  in  which 
an  issue  was  directed  December  3,  1864,  between  David  Tit- 
low, plaintiff,  and  John  and  Joseph  Titlow  and  Hannah  Fisher, 
defendants.  On  the  trial  in  the  common  pleas,  April  30, 1866, 
the  plaintiff  proved  the  execution  of  the  will,  and  rested.  The 
defendants  then  gave  in  evidence  proceedings  in  lunacy  on 
.Abraham  Titlow,  instituted  November  21,  1863,  on  the  peti- 
tion of  David  Titlow.  The  inquisition  finding  lunacy  with 
lucid  intervals  from  June  25,  1863,  was  returned  March  16, 
1864,  and  David  Titlow  was  appointed  one  of  the  committee. 
The  jury  found  for  the  plaintiff,  and  the  defendants  assigned 
for  error  the  rulings  on  the  evidence  and  the  answers  to  their 
points,  all  of  which  are  sufficiently  set  forth  in  the  opinion. 

D.  W.  Sellers  and  O.  M.  Wharton,  for  the  plaintiffs  in  error. 

E.  Nichols  J  O,  W.  Thom^xind  W,L.  HirsU  for  the  defendants 
in  error. 

By  Court,  Strong,  J.  The  principal  questions  submitted  to 
the  jury  in  this  case  were  whether  Abraham  Titlow  was  of 
sound  mind  on  the  18th  of  July,  on  the  4th  of  August,  and  on 
the  11th  of  August,  1863,  when  the  alleged  will  and  codicils 
were  made,  and  whether  those  instruments  were  made  under 
the  pressure  of  undue  influence.  By  inquisition  taken  in  1864 
he  WHS  found  a  lunalic,  and  found  to  have  been  such  from  the 
twenty-fifth  day  of  June,  1863,  but  with  lucid  intervals.  On 
the  trial,  the  defendants  below,  now  plaintiffs  in  error,  in  order 
to  show  either  mental  unsoundness  or  undue  influence,  or  both. 
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at  the  time  when  the  will  was  made,  offered  to  prove  that  in 
March,  1863,  the  testator  had  given  instructions  for  the  prep- 
aration of  a  will,  making  a  very  different  disposition  of  his 
property  from  that  made  by  the  will  in  controversy;  that  a  will 
was  then  prepared  in  harmony  with  such  instructions  and 
given  to  him;  and  that  he  assigned  reasons  for  the  testame  i- 
tary  disposition  ho  then  proposed.  This  offer  the  court  over- 
ruled, and  herein  we  think  there  was  error. 

The  declarations  offered  were  made  some  two  months  before 
the  established  lunacy,  and  they  show  a  testamentary  intent 
quite  different  from  that  which  is  manifested  in  the  papers 
made  in  the  July  and  August  following.  The  presumption  is, 
that  in  March,  1863,  the  testator  was  compos  mentis.  But 
some  cause  produced  a  radical  change  in  his  purposes  and 
testamentary  plans.  Is  not  the  variance  between  his  inten- 
tions in  March  and  his  intentions  in  July  to  be  considered 
when  the  inquiry  is,  What  was  his  mental  condition  at  the  last- 
mentioned  date?  A  change  of  intention  is  of  no  importance 
if  there  be  a  sound  mind  unconstrained;  but  when  the  ques- 
tion is  whether  there  be  such  a  mind,  it  is  a  circumstance  that 
may  be  adduced  in  aid  of  the  inquiry.  That  such  evidence  is 
admissible  is  asserted  by  the  authorities  almost  without  ex- 
ception, and  very  often  in  this  state.  It  will  suffice  merely  to 
refer  to  a  few:  Heister  v.  Lynch^  1  Yeates,  108;  Starrett  v. 
Douglassy  2  Id.  46;  Irish  v.  Smith,  8  Serg.  &  R.  573  [11  Am. 
Dec.  684];  Norris  v.  Sheppardj  20  Pa.  St  475.  The  first 
assignment  of  error  must  therefore  be  sustained. 

The  second  assignment  has  less  merit.  It  could  have  had 
no  legitimate  bearing  upon  the  question  whether  the  testator 
was  sane  in  July,  1863,  or  free  from  constraint  in  making  his 
will;  that  he  had  frequently  said,  within  ten  years  preceding 
his  death,  that  he  liked  his  brother  Joseph  better  than  his 
other  relations. 

But  we  think  the  court  erred  in  excluding  Christiana  Drum 
from  testifying,  because  she  was  named  as  a  legatee  in  a  tes- 
tamentary paper  purporting  to  have  been  made  by  the  testator 
on  the  30th  of  May,  1863.  That  did  not  show  a  certain  in- 
terest either  in  the  event  of  this  suit  or  in  the  record.  At  most, 
hers  was  but  a  contingent  interest.  The  defeat  of  the  probate 
of  the  paper  of  July  did  not  establish  as  a  will  the  paper  of 
May.  Had  the  verdict  been  for  the  defendants,  it  could  not 
have  been  used  to  support  any  former  testamentary  disposi- 
tion.   In  no  way,  therefore,  was  the  offered  witness  implicated 
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in  the  legal  consequences  of  any  judgment  that  could  be  ren- 
dered in  this  case. 

The  declarations  of  David  Titlow,  oflfered  to  be  proved  bv 
George  Thomas,  were  properly  rejected.  True,  he  was  the 
plaintiff  in  the  feigned  issue,  but  he  was  such  only  as  a  repre- 
sentative of  those  claiming  interest  under  the  will.  Ilis  own 
interest  was  less  than  he  would  have  taken  under  the  intestate 
laws.  There  is  then  no  reason  why  his  declarations  or  admis- 
sions made,  not  while  he  was  plaintiff,  not  even  at  the  time 
when  the  alleged  will  was  made,  but  at  a  time  prior  thereto, 
should  be  allowed  to  affect  the  decision  of  the  question  whether 
the  instrument  was  a  will. 

The  fifth  assignment  of  error  is  hardly  dt^batable  under  the 
practice  in  this  state.  It  is  settled  with  us  that  after  proof  of 
the  execution  of  a  will  by  the  subscribing  witnesses,  a  plaintiff 
who  sustains  a  will  may  rest,  on  the  pnma  fades  of  his  case, 
and  until  the  will  has  been  assailed,  before  he  calls  witnesses 
to  sustain  the  competency  of  the  testator.  It  is  competent  to 
recall  subscribing  witnesses  for  such  a  purpose.  The  ruling 
of  the  court  to  which  this  exception  was  taken  accords  with 
every-day  practice,  and  it  is  reasonable. 

We  are  also  of  opinion  that  no  error  is  shown  in  the  sixth 
assignment.  The  evidence  was  properly  received  at  the  time 
it  was  offered,  and  if  it  were  not  the  ruling  of  the  court  in 
regard  to  the  order  of  evidence,  is  not  assignable  for  error. 

The  seventh  assignment  is  not  sustained.  The  witness, 
when  he  gave  his  opinion,  had  detailed  the  conversations  he 
had  with  the  testator.  It  was  in  view  of  them  and  with  refer- 
ence to  them  his  opinion  was  given.  There  is  undoubtedly  a 
difference  between  the  admissibility  of  opinion  of  subscribing 
witnesses  to  a  will  and  those  of  persons  not  subscribing  wit- 
nesses. The  former  may  be  given  in  evidence  without  tho 
facts  upon  which  they  are  founded.  The  latter  may  not. 
But  when  the  subscribing  witnesses  have  testified  to  facts  and 
circumstances  upon  which  their  opinions  are  grounded,  the 
opinions  themselves  may  be  placed  before  the  jury,  who,  hav- 
ing a  knowledge  of  their  groundwork,  can  judge  of  their 
value:  Brickner  v.  Lightnerj  40  Pa.  St.  199;  Gibson  v.  Gibson^ 
9  Yerg.  329;  Dunhara^s  Appeal,  27  Conn.  192;  Crane  v.  North* 
field,  33  Vt.  124.  If  what  we  have  said  in  regard  to  the  fifth 
assignment  of  error  be  correct,  there  is  no  foundation  for  tho 
eighth. 

Nor  is  there  any  for  the  ninth.    That  such  declarations  were 
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X)roper  to  be  admitted,  we  have  shown  in  our  remarks  upon  the 
lirst  assignment:  See  Neel  v.  Potter,  40  Pa.  St.  483. 

The  tenth  and  eleventh  assignments  are  also  not  sustained. 
The  evidence  admitted  tends  to  show  that  when  the  declara- 
tions were  made  the  testator  had  similar  impressions  to  those 
which  were  upon  his  mind  on  the  18th  of  July,  1863.  It  had 
therefore  some  bearing  upon  the  questions,  what  was  the  state 
of  his  mind  on  that  day,  and  whether  he  had  in  fact  been 
unduly  influenced  in  favor  of  Mrs.  Schuyler. 

It  was  error,  however,  to  exclude  George  Titlow  from  testi- 
fying because  of  his  being  named  as  a  legatee  in  the  paper 
dated  May  30,  1863.  What  we  have  said  in  regard  to  the 
competency  of  Christiana  Drum  applies  equally  to  the  twelfth 
assignment  of  error. 

We  dismiss  the  thirteenth  assignment  with  the  remark  that 
we  do  not  perceive  how  the  testimony  ofifered  tended  to  contra- 
dict the  witness  David  H.  Schuyler. 

The  two  remaining  assignments  may  be  considered  together. 
The  plaintiffs  in  error  requested  the  court  to  charge  the  jury 
that  David  Titlow  is  bound  conclusively  by  the  finding  of  the 
inquisition,  he  having  promoted  it,  submitted  to  it,  and  ac- 
cepted the  oflSce  of  committee  founded  thereon;  and  also, 
that  a  lunatic  has  no  power  to  pass  his  estate  in  land  imme- 
diately by  conveyance,  or  mediately  by  will;  and  that  after 
the  lunacy  has  been  established  by  inquisition,  a  lucid  interval 
can  avail  nothing,  unless  the  finding  as  to  lunacy  in  general 
has  been  avoided  by  due  course  of  law.  These  propositions 
the  court  refused  to  aflBrm,  and  we  think  correctly.  The  gen- 
eral principle  is,  that  an  inquisition  of  lunacy  found  is  prima 
facie  evidence  in  cases  involving  the  sanity  of  the  lunatic,  and 
no  more;  such  is  the  doctrine  of  all  our  cases.  Peculiar  effect 
is  sought  to  be  attributed  to  the  inquisition  upon  Abraham 
Titlow,  because  David  Titlow,  the  executor  named  in  the 
paper  of  July  18,  1863,  was  the  party  who  promoted  it.  He 
signed  the  petition  for  an  inquest,  and  he  was  subsequently 
appointed  the  committee  of  the  lunatic  It  is  not  perceived 
that  this  can  make  any  difierence  in  the  legal  effects  of  the  in- 
quisition. But  suppose  it  were  conclusive  upon  David  Titlow, 
would  that  establish  that  Abraham  Titlow  could  not  make  a 
will  on  the  18th  of  July?  The  inquisition  can  be  conclusive 
only  of  that  which  was  found  by  it.  Abraham  was  found  a 
lunatic  with  lucid  intervals.  His  ordinary  condition  was 
thus  ascertained  to  be  that  of  lunacy,  but  the  inquisition 
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found  there  were  times  when  he  was  not  a  lunatic.  It  was 
enough  to  throw  upon  those  who  asserted  his  competency  to 
make  a  will  on  the  18th  of  July,  1863,  the  burden  of  showing 
it  affirmatively,  but  it  did  not  ascertain  insanity  on  that  day, 
— even  as  against  Abraham  himself.  How  could  it  then  a» 
against  any  one  else?  See  Harden  v.  HaySj  9  Pa.  St.  151 ;  Gang* 
toere^s  Estate^  14  Id.  417  [53  Am.  Dec.  654],  In  the  latter  of 
these  cases  it  was  distinctly  ruled  that  an  inquisition  of  lunacy 
finding  the  party  a  lunatic  without  lucid  intervals  was  prijna 
ficie  evidence  only,  and  not  conclusive,  and  a  petitioner  for  the 
proceeding  was  not  estopped  from  asserting  the  truth  against 
it,  and  showing  that  the  party  had  lucid  intervals:  See  also 
Hutchinson  v.  Sandt,  4  Rawle,  234.  Much  more  is  a  petitioner 
for  an  inquest  not  estopped,  by  an  inquisition  finding  lunacy 
but  with  lucid  intervals,  from  asserting  the  existence  of  such 
intervals.  There  was  no  error,  then,  in  the  court's  refusal  to 
affirm  the  points  mentioned. 

But  as  the  first,  third,  and  twelfth  assignments  of  error  are 
sustained,  a  new  venire  is  ordered. 

Judgment  reversed^  and  a  venire  de  novo  awarded. 


BUBDEN   OF   PbOOF   IS   OK    PaBT7   IlCPEAOHnia   WlLL   FOB   BrGAPACrTY; 

Tayltyr  v.  WUbum,  64  Am.  Dec.  1S6;  and  see  Cfrabill  y.  Barr,  47  Id.  418,  and 
note  422. 

Declarations  of  Testator,  when  Admibsiblk  to  Tmpeacw  or  invalidat* 
wiU:  Waterman  v.  WhUney,  62  Am.  Deo.  71,  and  note  SO;  Magee  v.  MeNeO^ 
90  Id.  354. 

Showino  Sanitt  of  Testator  at  Tims  of  Exeootioh  sostams  will  ai> 
tacked  for  his  insanity:  Taylor  v.  WWmn^  64  Am.  Dec.  186. 

BESE27TMENT  AGAINST  Child,  not  amouiting  to  debuio^  will  not  vitiate 
wiU:  Lmas  v.  Parsons,  71  Am.  Dec.  147. 

Opinions  of  Witnesses  as  to  Soundness  or  unsonndness  of  testator's 
mind:  Ckvp^  v.  Fullertan,  90  Am.  Dec.  681,  and  cases  collected  in  note  689; 
opinion  must  relate  to  the  time  of  the  testator's  examination:  i^nnytza  ▼. 
Price,  86  Id.  459. 

Inquisition  is  not  Conclusivb  of  Insakitt:  8im$  v.  MeLure^  70  Am. 
Dec.  196;  e£fect  of  as  evidence:  In  re  Qangwer^e  EskUe,  53  Id.  554^  and  note 
561;  O&son  v.  Soper,  66  Id.  414. 

Legatee  in  Will  is  Cohpetent  Witness  to  sustain  it  in  probate  pro- 
ceedings: Lawyer  v.  STnWi,  77  Am.  Dec.  460. 

The  principal  case  is  cited  to  the  point  that  when  a  witness,  not  a  sub- 
scribing witness  to  a  will,  has  testified  to  facts  of  his  own  knowledge  tending 
to  show  want  of  testamentary  capacity,  he  may  be  permitted  to  add  his  own 
opinion,  in  DkJdnwn  v.  Dickhuon,  61  Pa.  St.  405;  Pkhodsr.  PUeoek,  68  U. 
151. 
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Merrimao  Mining  Company  v.  Levy. 

L64  Pennsylvania  Btatb,  227.] 

Bt  Act  or  Subscbibing  to  Capital  Stock  of  Ikoobforatbd  Association^ 
Each  Associatb  Undertakes  to  raise  his  proportioii  of  the  capital  as 
it  may  be  called  for  by  the  directors. 

Where  Directors  of  Inoorporated  Association  are  Authorized  sr 
Law  to  Call  in  Sctbsgription,  this  ordinarily  implies  a  corresponding 
duty  to  i)ay. 

Personal  Liability  for  Sctbscriptions  is  Created  where  the  articlea  of 
association  under  the  law  contemplated  a  substantial  capital  for  defined 
purposes,  both  to  cairy  out  the  object  of -the  corporation  and  for  the  pro- 
tection of  creditors. 

Purchaser  froh  Original  Sctbscriber  to  Stock  is  Scbstttuted  to  his 
obligations  as  well  as  his  rights,  and  being  accepted  by  the  corporation 
as  a  stockholder,  a  privity  is  established  between  them. 

Best  Evidence  of  Rights  and  Duties  of  Stockholders,  in  a  suit  arising 
under  a  charter  of  another  state,  are  the  decisions  of  the  courts  of  that 
state. 

Action  by  the  Merrimao  Mining  Company,  to  the  use  of  its 
assignees  for  the  benefit  of  creditors,  against  tbe  defendant^ 
L6vy,  a  share-owner.  The  directors  called  for  an  installment 
of  one  dollar  upon  every  share,  of  which  due  notice  was  given 
to  the  defendant,  but  he  refused  to  pay;  and  the  plainti£f 
advertised  and  sold  his  stock  for  five  cents  a  share,  leaving 
ninety-five  cents  per  share  of  the  installment  still  unpaid. 
The  action  was  brought  to  recover  the  balance  of  the  install- 
ment. Other  facts  appear  in  the  opinion.  The  court  entered 
judgment  for  the  defendant,  and  the  plaintiff  assigned  error. 

C  Sergeant  and  C.  Gilpinj  for  the  plaintiff. 
O.  W.  BiddUj  for  the  defendant. 

By  Court,  Strong,  J.  The  plaintiffs  are  a  Michigan  corpo- 
ration, and  this  suit  is  brought  to  recover  from  the  defendant, 
who  is  a  transferee  of  stock  from  an  original  subscriber,  the 
installments  on  the  stock  called  since  he  became  a  stock- 
holder. In  Carson  v.  Arctic  Mining  Company,  5  Mich.  288,  it 
was  ruled  that  one  who  had  signed  the  original  articles  of  as- 
sociation, and  thus  subscribed  to  the  stock  of  a  mining  com- 
pany organized  under  a  law  similar  to  that  under  which  these 
plaintiffs  are  organized,  is  liable  personally  for  installments 
called  while  he  remains  a  stockholder.  And  in  a  later  case, 
decided  by  the  same  court,  Merrimac  Mining  Co,  v.  Bagley^ 
it  was  held  that  one  who  had  purchased  stock  in  the  company 
from  an  original  subscriber  is  liable  to  pay  such  installments 
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4X8  are  called  while  he  owds  the  stock.  In  this  latter  case,  the 
law  of  incorporation  was  the  same  as  that  of  the  company 
under  which  the  defendant  held  his  stock.  Indeed,  the  plain- 
tiffs in  that  case  and  this  are  the  same.  If  the  decision  of  the 
^lichigan  court  is  a  correct  exposition  of  the  law,  the  judgment 
in  this  case  should  have  been  for  the  plaintiffs. 

We  do  not  propose  now  to  spend  time  in  showing  that  were 
the  defendant  an  original  subscriber  to  the  stock  of  the  plain- 
tiffs he  would  be  personally  liable  for  the  installments  called. 
It  is  quite  plain,  from  the  articles  of  association,  taken  in 
connection  with  the  general  mining  law  of  Michigan,  that  he 
would.  It  is  true,  the  articles  contain  no  express  promise  of 
the  subscribers  to  pay  installments  as  called,  but  the  stock  is 
fixed  at  twenty  thousand  shares,  of  twenty-five  dollars  each. 
By  the  act  of  subscribing,  each  associate  undertook  to  raise 
his  proportion  of  the  capital  as  it  might  be  called  for  by  the 
•directors;  and  the  directors  were,  by  the  act  of  the  legislature, 
iiuthorized  to  call  in  the  subscription.  A  right  to  call  ordi- 
narily implies  a  corresponding  duty  to  pay.  The  act  also 
speaks  of  the  installment  called  as  "  becoming  due."  This  is 
language  appropriate  to  an  existing  debt. 

There  is  another  consideration  of  much  importance  tending 
to  show  that  personal  liability  was  not  contemplated.  The 
articles  of  association,  under  the  mining  law,  contemplated  a 
substantial  capital  raised  for  a  defined  purpose.  This  was 
not  only  to  carry  out  the  avowed  object  of  the  corporation, 
but  for  the  protection  of  its  creditors.  If  the  subscribers  were 
not  bound  to  pay  for  their  stock,  there  is  nothing  more  than  a 
nominal  capital.  Certainly  it  was  intended  that  creditors 
should  have  the  security  of  a  real  capital  to  the  extent  of  the 
sum  named  as  the  aggregate  stock.  But  without  saying  more 
upon  this  subject,  we  refer  to  Carson  v.  Arctic  Mining  Co., 
already  cited,  and  to  Hartford  and  New  Haven  R,  R.  Co, 
V.  Kennedy,  12  Conn.  499.  In  the  latter  case,  a  subscription 
to  the  stock  of  a  railroad  company  in  these  words,  **  We  do 
hereby  subscribe  to  the  stock  of  the  said  railroad  the  number 
of  shares  annexed  to  our  names  respectively,  on  the  terms, 
<5onditions,  and  limitations  mentioned  "  in  the  resolutions  of 
the  general  assembly  incorporating  the  company,  was  held  to 
amount  to  an  assumption  to  pay  installments  as  called,  and 
this  though  the  resolutions  did  not  declare  there  should  be 
Any  personal  liability,  but  provided  that  the  stock  might  be 
sold  for  unpaid  requisitions:  See  also   Ward  v.  OriswoldvilU 
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Mfg.  Co,,  16  Conn.  593.  But  if  the  original  subscriber  is  per- 
sonally liable  for  installments  on  his  subscription  called 
v/hilc  he  holds  his  stock,  it  is  hard  to  see  why  a  purchaser 
from  him  is  not  bound  to  pay  installments  called  for  after  he 
has  succeeded  to  the  place  of  his  vendor.  It  would  seem  ho 
must  be  substituted  to  the  obligations  of  the  original  sub- 
scriber as  well  as  to  his  rights.  He  takes  the  stock  subject  to 
its  liabilities,  and  being  accepted  by  the  corporation  as  a 
stockholder,  a  privity,  is  established  between  them.  Such 
seems  to  be  the  doctrine  of  most  of  the  authorities:  Iludders- 
field  Canal  Co,  v.  Buckley,  7  Term  Rep.  36;  Bend  v.  Susque- 
hanna  Bridge  Co.,  6  Har.  &  J.  128;  Hartford  and  New  Haven 
R,  R.  Co.  V.  Bowman,  12  Conn.  530;  and  the  recent  Michigan 
case,  Merrimac  Mining  Co.  v.  Bagley,  14  Mich.  501. 

It  is  argued,  however,  that  the  past  decisions  of  this  court 
fihow  the  law  to  be  otherwise  with  us,  and  we  are  referred  to 
Delaware  &  S,  R,  Canal  Co,  v.  Sansom,  1  Binn.  70.  The  main 
thing  decided  in  that  case,  however,  was  that  a  declaration  in 
the  act  incorporating  a  canal  company,  that  if  required  install- 
ments on  the  stock  were  not  paid  as  called  the  stock  should 
be  forfeited  to  the  company  and  sold  by  them,  did  not  prevent 
the  company  from  maintaining  a  suit  against  the  defaulting 
stockholder,  on  his  promise  to  pay,  and  that  though  it  was 
provided  his  stock  should  be  absolutely  lost  to  him  by  forfeit- 
ure. It  is  true,  a  question  was  also  raised  respecting  the  lia- 
bility of  a  stockholder  for  installments  on  stock  for  which  he 
had  not  subscribed,  but  of  which  he  had  become  a  transferee, 
and  the  court- (two  judges  present)  simply  remarked  those 
shares  stood  on  different  ground,  and  that  he  had  given  no 
express  promise  to  pay,  and  that  the  act  had  made  no  other 
provision  than  that  the  shares  should  be  subject  to  the  pay- 
ments. But  it  appears  that  the  obligation  of  the  transferee 
was  not  pressed, — it  was  given  up. 

Palmer  v.  Ridge  Mining  Co.  is  also  cited;  it  is  found  in  34 
Pa.  St.  288.  It  certainly  does  bear  a  strong  resemblance  in 
many  of  its  features  to  the  present  case.  The  decision  was 
rested  upon  Delaware  &  S.  R.  Canal  Co.  v.  Sansom,  1  Binn.  70, 
which,  as  we  have  seen,  was  not  contested  so  far  as  respects 
the  point  now  under  consideration.  What  the  provisions  of 
the  act  incorporating  the  Ridge  Mining  Company  were  re- 
specting the  liability  of  subscribers  to  stock,  the  report  does 
not  inform  us. 

Under  the  by-laws  there  was  a  power  in  the  directors  to  de- 
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olarc  the  stock  forfeited.  It  must  be  admitted,  however,  that 
there  is  no  substantial  dinbrencc  apparent  between  that  case 
and  this.  It  must  be  held  to  determine  the  law  of  the  precise 
facts  then  before  the  court.  But  here  we  have  a  company 
chartered  under  another  law,  and  a  law  which  has  received  a 
construction  from  the  tribunal  of  last  resort  in  the  state  that 
made  it.  In  determining  the  duties  and  obligations  6f  stock- 
holders in  this  company,  we  think  we  ought  to  be  guided  by 
the  ruling  of  the  Michigan  court.  If  vro  are  not,  this  anomaly 
will  be  produced:  some  stockholders  will  be  bound  to  pay  in- 
stallments called,  and  others  standing  in  the  same  condition 
will  not.  Such  a  state  of  things  would  be  unjust  to  those  who* 
are  obliged  to  pay,  and  unjust  to  the  creditors,  if  any,  of  the 
corporation.  As  this  is  a  Michigan  charter  existing  only  un- 
der the  laws  of  that  state,  the  decisions  of  Michigan  courts 
are  the  best  evidence  of  the  rights  and  duties  of  stockholders 
under  it. 
Judgment  reversed,  and  judgment  for  the  plaintiff  for  $190. 

Conditional  Subsoriftions  to  Stock:  Taggart  v.  WetL  Md.  R.  R.  Co., 
89  Am.  Dec.  760,  and  note  772. 

Contract  or  Subsgbiftion,  whsn  Complbtb:  PencbBcoi  R  S.  Co.  y. 
While,  66  Am.  Dec.  257;  I^ew  Atbany  etcRHCo.  v.  McCormkk,  71  Id.  337^ 
and  see  note  340. 

Salb  of  Stock  vor  Unpaid  Assessiiest:  Ltwey9  Island  R,  ILCo.  v.  Bol- 
ton,  77  Am.  Dec.  236,  and  note  240. 

Right  or  Action  for  Assessments  or  Sctbscriftions:  CejUrcU  Railroad 
T.  Johnson,  64  Am.  Dec.  300;  ffeaston  v.  dndanaU  etc.  R.  R.  Co.,  79  Id.  430. 

It  is  Remarked  in  Franks  Oil  Co.  v.  McCUary,  63  Pa.  St  319,  that  the 
principal  case  was  decided  on  a  Michigan  charter,  and  the  oonrt  considered 
itself  bound  by  the  decisions  of  the  snpreme  court  of  that  state. 
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Where  Bill  is  Filkd  for  Discovert  and  Relief,  Defendant  cannot 
Demxtr  to  Discovert' only,  except  where  the  discovery  would  subject 
him  to  a  penalty,  or  it  is  immaterial  or  impertinent,  or  involves  a  breach 
of  confidence  which  the  law  holds  inviolate,  or  appertains  exdnsively  to 
the  defendant's  title. 

In  Bill  for  Discovert  and  Relief,  Denial  of  the  discovery  is  no  ground 
for  dismisaing  the  bill.  The  plaintiff  may  make  out  his  case  without 
discovery. 

Denial  of  Defendant's  Application  to  Open  Judgments  Entered  on 
Warrants  of  Attorney,  and  let  him  in  to  defend  on  the  ground  of 
usury,  is  not  such  an  adjudication  as  bars  a  resort  to  equity  for  relief. 
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Dbnial  of  RsLisr  because  of  Prior  Ahjudication  at  Law  is  Lhoted 
to  cases  where  the  party  had  a  trial,  or  an  opportunity  of  a  trial,  in 
which  he  might  have  availed  himself  of  his  equities. 

Summary  Determination  of  Question  Raised  bt  Motion  in  Ck)X7RT  of 
Law  is  not  a  bar  to  a  bill  in  equity,  if  it  be  an  equitable  question, 
though  it  be  decided  there  is  no  equity. 

Opxnino  Judgment  in  Court  of  Law  is  ex  Gratia;  but  restraining  pro- 
ceedings upon  it,  in  a  proper  case,  is  of  right. 

Appeal  from  a  decree  of  the  district  court  of  Philadelphia. 
Bill  filed  by  the  complainant,  Wistar,  against  the  defendant, 
McManes,  and  one  Mclntyre,  Mclntyre  being  trustee  and  as- 
signee of  the  complainant.  The  bill  alleged  in  substance 
the  conveyance  by  the  complainant  of  his  real  estate  upon 
certain  trusts;  that  he  took  the  benefit  of  the  insolvent  laws, 
assigned  all  his  estate,  and  was  discharged,  and  that  all  his 
estate  not  sold  and  distributed  became  vested  by  sundry  con- 
veyances, etc.,  in  Mclntyre,  as  trustee  and  assignee;  that  his 
whole  estate  after  distribution,  until  February  16,  1864,  con- 
sisted in  certain  unavailable  lands,  and  that  from  1831  to 
1864  he  had  no  other  estate  or  income,  and  was  reduced  to 
great  necessities;  that  in  1854  some  of  these  lands  were  about 
to  be  sold  for  taxes,  and  being  without  means,  he  borrowed 
from  the  defendant  McManes,  September  5,  1854,  the  sum  of 
^500,  at  the  usurious  rate  of  four  per  cent  per  month;  and  on 
July  2,  1855,  the  further  sum  of  $300,  at  a  like  rate  of  in^ 
terest,  one  of  the  conditions  of  the  last  loan  being  that  the 
complainant  should  execute  and  deliver  to  McManes  a  judg- 
ment note,  payable  in  six  months,  for  $1,148.22,  being  the 
principal  of  said  loans,  and  interest  at  the  rate  of  four  per 
cent  per  month;  that  on  the  1st  of  January,  1857,  at  Mc- 
Manes's  request,  he  gave  him  another  judgment  note  for  $450, 
for  the  interest,  at  four  per  cent  per  month,  on  the  first  judg- 
ment note;  that  on  October  16,  1857,  he  gave  McManes  a 
due-bill  at  fifteen  days  for  $300,  for  the  usurious  interest  on 
the  notes;  and  on  November  25,  1858,  under  threat  of  execu- 
tion, he  gave  him  a  further  promissory  note  for  $678,  at  ten 
days^  for  like  usurious  interest;  and  that  the  only  money  due 
to  McManes  were  the  sums  of  $500  and  $300,  and  lawful  in- 
terest thereon,  which  the  complainant  tendered  to  him.  It 
was  further  alleged  that  in  April,  1863.  Mclntyre,  as  assignee, 
fiold  and  received  the  purchase-mone}'  of  some  of  the  lands, 
and  on  February  16,  1864,  the  court  of  common  pleas  decreed 
that  the  lands  not  sold  should  be  reconveyed  to  complainant; 
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that  Mclntyre  should  settle  his  account,  and  pay  the  balance 
in  his  hands  to  complainant;  that  McManes  took  no  steps  to 
proceed  at  law  upon  the  notes  until  the  receipt  of  money  by 
Mclntyre,  and  refused  to  receive  what  was  legally  due,  but 
entered  judgment  on  the  notes,  and  issued  attachment  execu- 
tions, making  Mclntyre  garnisheej  that  Mclntyre  paid  $1,000 
on  the  notes,  accepted  service,  and  on  September  21,  1863» 
McManes  entered  judgment  for  want  of  answers  to  inter- 
rogatories; that  March  19,  1864,  on  complainant's  affidavit^ 
the  court  granted  a  rule  to  show  cause  why  the  judgments 
should  not  be  opened  and  the  defendant  let  into  a  defense,, 
and  took  the  deposition  of  Mclntyre,  the  only  person  beside 
the  complainant  and  McManes  who  knew  anything  about  the 
loans;    that   Mclntyre  declared   he  did  not  know  anything 
about  the  loans,  and  there  being  no  other  evidence,  the  rule 
was  discharged;  that  McManes  presented  the  judgments  to 
the  auditor  to  whom  Mclntyre's  account  as  assignee  had  been 
referred,  and  claimed  the  whole  amount,  with  interest,  which 
the  auditor  allowed,  and  the  exceptions  to  such  allowance 
were  then  pending  in  the  court  of  common  pleas;   that  by 
reason  of  the  fact  of  usury  being  unknown  except  to  com- 
plainant and  McManes,  complainant  is  wholly  without  relief 
at  law,  and  fears  that  execution  may  issue  on  said  judgments 
against  Mclntyre,  and  he  be  compelled  to  pay  said  sum  of 
$2,440,  and  that  said  court  of  common  pleas  will  dismiss 
complainant's  exceptions  to  said  report  and  confirm  it;  and 
the  bill  prayed  that  McManes  be  restrained  from  further  pro- 
ceedings on  said  judgments  or  attachments,  or  in  any  way  at 
law  against  the   complainant,  or   Mclntyre,  to  recover  the 
amount  thereof,  or  that  allowed  to  Mclntyre  in  his  account; 
that  Molntyrc  be  restrained  from  paying  the  same  to  Mc- 
Manes, and  that  the  latter  be  decreed,  upon  paymttnt  to  him 
of  said  51500  and  $300,  and  lawful  interest,  less  said  $1,000,  to 
deliver  up  said  judgment  notes,  due-bill,  and  promissory  note, 
to  be  canceled,  etc.     McManes  demurred  to  so  much  of  the 
bill  as  sought  a  discovery;  and  for  cause  showed  that  it  ap- 
peared by  the  bill  that  said  judgments  are  res  judicata  by  the 
district  court  sitting  at  law,  and  were  still  the  subject  of  judi* 
cial  investigation  and  determination  before  the  court  of  com- 
mon pleas.    He  also  put  in  a  general  demurrer,  and  answered 
the  parts  of  the  bill  not  demurred  to.    The  demurrer  wa» 
sustained  by  the  district  court,  and  the  bill  dismissed,  which 
was  assigned  for  error. 
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T.  E,  McElroy  and  S.  C,  Perkins,  for  the  appellant. 
E.  C,  Quinn  and  W.  L.  Hirst,  for  the  appellee. 

By  Court,  Stronq,  J.  The  bill  in  this  case  is  for  relief 
against  judgment  and  execution  in  a  court  of  law,  and  for 
discovery  in  aid  of  the  relief  sought.  To  the  discovery  asked 
for,  the  defendant  demurs,  and  assigns-  for  the  reasons  or 
grounds  that  the  judgments  are  res  ad  judicata  at  law,  and  are 
subject  to  judicial  investigation  and  determination  in  another 
court.  The  demurrer  is  addressed,  not  to  the  bill  generally,, 
nor  to  the  relief,  but  exclusively  to  so  much  of  the  bill  as^ 
seeks  discovery.  Such  being  its  character,  it  should  not  have- 
been  sustained  in  the  court  below.  A  defendant  cannot  be 
allowed  to  demur  to  the  discovery  alone  when  the  bill  is  for 
relief,  and  discovery  as  incidental  to  it,  except  for  special  rea- 
sons, all  of  which  have  no  relation  to  the  equity  of  the  bill. 
If  the  discovery  sought  may  subject  the  defendant  to  a  pen- 
alty, or  if  it  is  immaterial  or  impertinent  to  the  suit,  or  if  it 
involves  a  breach  of  confidence  which  the  law  holds  inviolate^ 
or  if  the  matter  sought  to  be  discovered  appertains  exclusively 
to  the  defendant's  title,  he  may  demur  to  the  discovery  alone. 
But  when  the  bill  is  for  relief,  and  for  discovery  in  aid  thereof, 
a  demurrer  to  the  latter  for  reasons  that  deny  the  whole  equity 
of  the  bill  is  but  a  demurrer  to  the  instrumentality  by  which 
relief  is  sought  to  be  obtained. 

Upon  this  subject  the  authorities  are  very  numerous,  and  all 
to  the  same  effect:  DanielPs  Chancery  Practice,  605;  Story's^ 
Eq.  PL,  sec.  312,  and  notes  441,  546;  Mitford's  Eq.  PI.  184; 
Brightly's  Eq.  Jur.,  sec.  616;  so,  also,  in  Brownell  v.  Curtis^  10- 
Paige,  210,  it  was  ruled  by  Chancellor  Walworth  that  when 
the  principle  upon  which  the  demurrer  to  the  discovery  of 
the  truth  of  the  allegations  contained  in  the  complainant's 
bill  is  equally  applicable  as  a  defense  to  the  relief  sought  by 
the  bill,  the  defendant  cannot  demur  to  the  discovery  onl\\ 
and  answer  as  to  the  relief.  Such  is  the  precise  condition  of 
this  case.  If  the  reasons  assigned  for  the  demurrer  are  sufii- 
cient  to  protect  the  defendant  against  making  the  discovery 
sought,  they  are  equally  available  as  a  defense  against  the  re- 
lief for  which  the  bill  prays,  or  any  relief. 

The  only  doubt  in  regard  to  this  rule  of  pleading  is  one 
which  might  possibly  grow  out  of  our  thirty-fifth  rule  of 
equity  practice,  which  is  as  follows:  "  No  demurrer  or  plea 
shall  be  held  bad,  or  overruled  upon  argument,  only  because 
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such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as 
it  might  by  law  have  extended  to,  or  because  the  answer  of 
the  defendant  may  extend  to  some  part  of  the  same  matter  as 
may  be  covered  by  such  demurrer  or  plea."  But  that  this 
rule  does  not  enable  a  defendant  to  demur  to  the  discovery 
4ilone,  when  it  is  sought  as  a  means  to  prove  the  facts  essen- 
tial to  a  plaintiff's  case,  was  determined  substantially  by  Sir 
L.  J.  Knight  Bruce,  in  Dell  v.  HaUy  2  Younge  &  C.  1.  Our 
rule  is  the  same  as  the  thirty-sixth  English  order  of  August, 
1841,  under  which  it  was  ruled  in  1842,  by  Vice-Chancel- 
lor  Bruce,  that  a  demurrer  to  discovery  for  a  cause  which 
amounted  to  a  defense  against  the  relief  could  not  be  sus- 
tained. 

On  the  argument  of  this  case,  it  was  insisted  that  the  de- 
murrer here  is  not  to  the  discovery,  but  to  the  jurisdiction  of 
the  court.  This  is  a  plain  mistake.  It  is  specifically  con- 
fined to  *'  so  much  and  such  parts  of  the  bill  as  seek  that  the 
<lefendant  may  answer  and  set  forth"  certain  facts  respect- 
ing which  he  is  interrogated  in  the  interrogatories,  and  to  the 
remainder  of  the  bill  the  defendant  answered. 

The  reasons  assigned  for  the  demurrer  are  not  to  be  con- 
founded with  the  demurrer  itself. 

Unless,  therefore,  we  are  to  disregard  a  well-settled  rule  of 
-equity  pleading,  we  must  hold  that  the  court  erred  in  sustain- 
ing the  defendant's  demurrer.  And  still  more.  Even  if  the 
plaintiff  was  rightfully  denied  the  discovery  which  he  sought, 
it  was  no  ground  for  dismissing  the  bill.  The  plaintiff  might 
have  made  out  his  case  without  the  discovery.  The  only 
order  which  the  court  could  make  in  passing  judgment  upon 
the  demurrer  to  the  discovery  was  that  the  defendant  need 
not  answer  the  interrogatories  to  which  he  demurred.  He 
sought  nothing  beyond  this.  To  the  remainder  of  the  bill  he 
put  in  an  answer,  by  which,  and  by  which  alone,  he  sought  to 
protect  himself  against  the  relief  sought. 

This  is  sufficient  to  dispose  of  this  appeal.  But  the  same 
result  must  be  reached  if  we  look  beyond  the  rules  of  plead- 
ing, and  examine  the  grounds  assigned  for  the  demurrer. 
They  are  not  a  defense  against  either  the  discovery  or  the  re- 
lief. The  judgments  which  are  alleged  to  cover  usurious  in- 
terest, the  defendant  caused  to  be  entered  upon  warrants  of 
attorney  accompanying  the  notes.  The  plaintiff  never  had 
-an  opportunity  of  defense.  True,  he  applied  afterwards  to  the 
courts  in  which  the  judgments  were  entered  to  open  them  and 
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let  him  into  a  defense,  and  his  application  was  unsuccessful. 
But  this  does  not  exhibit  such  an  adjudication  of  the  equities 
between  the  parties  as  to  bar  a  resort  to  a  court  of  equity  for 
relief.  The  utmost  limit  to  which  the  cases  have  gone  in 
<lenying  to  a  plaintiff  relief  because  of  a  prior  adjudication  in 
£L  court  of  law,  extends  no  further  than  to  cases  where  he  has 
had  a  trial,  or  an  opportunity  for  a  trial,  in  which  he  might 
have  availed  himself  of  his  equities.  But  what  opportunity 
has  this  plaintiff  ever  enjoyed  to  defend  himsolf  against  the 
defendant's  claim  for  usurious  interest?  The  judgments  were 
obtained  without  trial.  The  plaintiff  made  no  default,  for  he 
was  never  summoned.  True,  after  the  judgments  were  en- 
tered he  ^made  an  application  to  the  discretion  of  the  court 
for  an  opportunity  of  making  his  defense,  and  it  was  denied. 
But  that  was  not  an  adjudication  against  his  defense.  It  was 
only  a  determination  of  something  preliminary.  It  was  at 
most  a  denial  to  him  of  the  privilege  of  making  use  of  his 
equity.  Moreover,  the  summary  determination  of  a  question 
raised  by  a  motion  in  a  court  of  law  is  not  a  bar  to  a  bill  in 
equity,  if  the  question  be  an  equitable  one,  though  it  be  de- 
cided that  there  is  no  equity.  Set-off  of  one  judgment  against 
another  is  strictly  a  right  in  equity  alone.  Courts  of  law 
may,  however,  direct  it.  In  Simpson  v.  Harty  14  Johns.  63, 
where  there  had  been  a  motion  in  a  court  of  law  to  allow  a 
set-off  of  one  judgment  against  another,  and  the  court  had 
refused  it  aft^r  full  consideration  of  all  the  facts  and  all  the 
equities,  the  court  of  appeals  in  New  York  sustained  a  bill  for 
an  injunction,  and  ordered  that  the  set-off  be  decreed.  The 
doctrine  was  laid  down  that  the  decision  of  a  court  of  law 
upon  a  summary  application  to  its  equity  is  not  such  a  res 
judicata  as  to  preclude  chancery  from  examining  the  ques- 
tion. So  in  Fanning  v.  Dunham,  5  Johns.  Ch.  122  [9  Am. 
Dec.  283],  where  a  lender  at  usurious  interest  had  proceeded 
at  law,  and  recovered  judgment  on  a  bond  and  warrant  of 
attorney,  a  bill  for  the  relief  of  the  borrower  was  entertained, 
though  the  court  of  law  had  granted  a  feigned  issue  to  try 
whether  there  was  usury,  which  had  resulted  in  establishing 
its  existence,  and  the  court  had  afterwards  rescinded  the 
order  granting  the  issue,  had  set  aside  all  proceedings  under 
it,  and  had  allowed  an  execution  to  issue  on  the  judgment. 
To  the  same  effect  is  Arden  v.  Patterson^  6  Id.  44.  And  such 
I  understand  to  be  the  doctrine  of  the  English  courts  of 
equity:  Bromley  v.  Holland,  7  Ves.  3.     Indeed,  I  know  of  no 
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case  of  recognized  authority  in  which  it  has  been  held  that 
the  decision  of  a  court  of  law  on  a  motion  to  open  a  judgment 
and  let  the  defendants  into  an  equitable  defense,  which  would 
have  been  available  before  judgment,  is  a  bar  to  a  bill  in 
equity  for  relief  against  the  judgment.  None  such  were  cited 
in  the  elaborate  argument  of  the  defendant  in  error.  And 
there  is  every  reason  why  such  a  decision  should  not  preclude 
a  resort  to  a  court  of  equity.  Opening  a  judgment  in  a  court 
of  law  is  always  ex  gratia.  Restraining  a  plaintiff  from  pro- 
ceeding upon  it,  if  the  defendant  has  an  equitable  defense,  and 
has  not  been  guilty  of  laches  by  failing  to  set  it  up  when  he 
had  an  opportunity,  is  demandable  of  right. 

There  are  very  many  cases  in  which  injunctions  against 
proceeding  upon  judgments  obtained  at  law  have  been  denied^ 
even  where  the  defendant  had  a  complete  defense  resting 
upon  equitable  principles,  and  such  as  must  have  been  allowed 
had  it  been  set  up  before  judgment,  but  they  are  all  cases  in 
which  it  appeared  that  the  complainant  had  slipped  his  time. 
He  had  either  neglected  to  make  the  defense  on  the  trial  or 
had  failed  to  appear  and  suffered  judgment  to  go  by  default. 
Such  is  not  this  case.  The  bill  reveals  no  laches  on  the  part 
of  the  complainant  He  has  done  everything  which  it  was  in 
his  power  to  do.  He  was  not  entitled  to  a  bill  of  discovery  on 
his  motion  to  open  the  judgment.  That  was  not  a  suit  at  law. 
The  judgments  were  upon  warrants  of  attorney,  and  he  had 
no  day  in  court.  The  summary  disposition  of  his  motion  for 
a  day  is  not,  therefore,  an  adjudication  of  the  matters  averred 
in  his  bill. 

It  is  argued,  however,  that  the  plaintiff  might  have  taken 
defense  in  the  attachment  execution.  And  so  he  might  had 
he  not  been  precluded  by  the  judgment.  So  long  as  they  re* 
mained  they  stood  in  the  way  of  his  setting  up  the  equity 
exhibited  in  his  bill,  and  this  being,  so  he  had  then  no  oppor- 
tunity in  those  attachments  to  avail  himself  of  the  matter  of 
which  he  now  complains. 

Nor  had  he  in  the  common  pleas  on  the  distribution  of  the 
fund  in  the  hands  of  Mclntyre,  his  trustee.  In  that  distribu- 
tion those  judgments  concluded  him.  No  doubt  Sn  issue 
might  have  been  awarded  to  try  how  much  had  been  paid 
upon  them,  if  anything,  or  whether  they  were  fraudulent  as 
to  creditors,  but  as  against  the  complainant  they  established 
an  indebtedness,  and  he  could  not  on  the  trial  of  the  issue 
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have  been  permitted  to  show  that  they  were  recovered  on  usu- 
rious contracts. 

Were  we  then  to  hold  that  defendant  may  demur  to  the  dis* 
covery  alone  when  a  bill  is  for  relief  and  discovery  only  as 
incidental  to  relief,  and  demur  for  causes  that  show  the  plain- 
tiff entitled  to  no  relief,  it  would  not  help  the  defendant  here, 
because  the  bill  shows  no  adjudication  of  the  matter  in  con- 
troversy in  another  tribunal,  nor  does  it  show  that  the  matter 
complained  of  is  pending  in  another  court  of  equity  or  of  con- 
current jurisdiction. 

We  do  not  now  enter  upon  the  inquiry  whether  in  this  state 
injunctions  may  be  granted  to  restrain  a  party  from  proceed- 
ing at  law.  The  demurrer  raises  no  such  question,  though  it 
was  considerably  argued.  We  content  ourselves  now  with  the 
single  remark  that  our  more  modem  decisions  do  not  recog- 
nize the  doctrine  asserted  by  Judge  Sergeant  at  nisi  priuSy 
Hagner  v.  Heyberger,  7  Watts  &  S.  104  [42  Am.  Dec.  220],. 
that  our  courts  are  powerless  to  restrain  acts  contrary  ta 
equity. 

The  decree  of  the  district  court  is  reversed,  the  demurrer  of 
the  defendant  below  is  overruled,  and  he  is  ordered  to  answer 
the  interrogatories. 

Thompson,  J.  I  concur  in  this  opinion  so  far  as  the  prac- 
tice is  concerned,  but  think  the  bill  ought  to  be  dismissed  for 
want  of  jurisdiction  in  the  particular  case. 


Deboovxbt,  whin  Bnji  iob  wnx  bb  BKTXBTAnrBD:  Bap  8taU  Iron  Co. 
V.  QoodaJU,  75  Am.  Deo.  219,  and  note  228;  HoweU  v.  Ashmort^  57  Id.  871. 

Demxtbrxb  to  Bnx  tob  Disoovebt  on  Gbound  that  Answxbs  to  Intbb- 
BOGATOBUES  HiOBT  SUBJECT  Detendant  to  a  criminal  proaecation  wiU  not 
be  sustained:  Bay  State  Iron  Co,  ▼.  OoodaU^  75  Am.  Deo.  219;  but  oompar* 
note  228. 

Defendant  zn  Chanceby  cannot  Dbmub  to  and  Answeb  Same  Alle* 
OATioNS  in  bill  at  one  time:  BriU  v.  StUes,  85  Am.  Deo.  364. 

Bill  is  Demxtbbable  on  gronnd  of  misjoinder  of  parties  when:  Sineh" 
man  v.  Pateraon  Horse  IL  B,  Co,,  66  Am.  Dec.  252,  and  note  268. 

Undeb  Genebal  Demobbeb  tob  Want  ot  Equity,  no  objection  tm 
of  form  can  be  raised:  Marth  t.  ilort^  84  Amu  Dee,  164^ 
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Feankford  etc.   Turnpike   Company  v.   Phila- 
delphia ETC.  Eailroad  Company. 

[54  pknn8ylv1.nia  state,  345.] 

Railboad  Compakt  mat  Logatx  its  Roads  and  Stations  on  Such  Boutb 
and  at  such  points  as  in  its  judgment  will  be  beneficial  to  its  own  and  the 
public  interest,  in  the  absence  in  its  charter  of  any  prescribed  limit  of 
approach  towards  buildings  and  bridges. 

Emission  of  Spabks  from  Stack  of  Locomotivb  is  not  in  Itsklf  Illegal^ 
and  a  loss  of  property  adjacent  to  a  raiboad  from  the  sparks,  apart  fn>m 
misuse,  is  damnum  absque  injuria. 

Law,  in  Conferbino  Right  to  Use  Element  of  Danger,  Protects  the  per- 
son using  it,  except  for  his  abuse  of  his  privilege;  but  in  proportion  to  its 
danger  will  arise  the  degree  of  caution  and  care  be  must  use. 

It  is  Dutt  of  Railroad  Company  running  its  engines  in  close  proximity  to 
buildings  to  use  the  utmost  vigilance  and  foresight  to  avoid  injury. 

Questions  of  Skill,  Vigilance,  Care,  and  Proper  Management  in  any 
business  are  neccessarily  questions  of  fact  to  be  referred  to  a  jury. 

Railroad  Company  is  not  Liable  in  Damages  for  DESTRucrfioN  of 
Bridge  by  sparks  from  its  locomotive  if  it  used  that  degree  of  care  and 
vigilance  which  the  relative  location  of  its  road  to  other  structures  de- 
manded. The  exercise  of  ordinary  care  in  procuring  a  good  and  safe 
spark-catcher,  such  as  are  in  ordinary  use,  and  approved  by  experienced 
railroad  operators  and  mechanics,  is  sufficient  on  the  part  of  the  company. 

Negligence  is  Absence  of  Care  according  to  the  circumstances. 

Action  on  the  case  for  the  recovery  of  damages  for  the  burn- 
ing by  the  defendant  of  the  plaintiff's  bridge.  The  plaintiff 
was  a  turnpike  company  incorporated  to  make  a  turnpike  road 
from  Philadelphia  to  Morrisville,  and  was  authorized  to  build 
a  bridge  over  Neshaminy  Creek,  near  Bristol,  which  was  accord- 
ingly built  of  wood  on  stone  piers.  The  defendant  located  its 
railroad  and  bridge  near  the  turnpike,  the  distance  between 
the  roads  at  the  northern  end  of  the  bridge  being  forty  or  fifty 
yards;  and  it  located  a  station  about  four  hundred  feet  north 
of  the  bridge  for  the  accommodation  of  the  people  near  the 
bridge.  Under  ordinary  headway,  an  engine  would  run  six 
hundred  feet  with  the  steam  shut  off,  but  stopping  at  the  sta- 
tion required  putting  on  steam  to  carry  the  train  over  the  de- 
fendant's bridge.  After  one  of  the  defendant's  trains  had 
passed,  the  plaintiff's  bridge  was  discovered  to  be  on  firt,  and 
was  destroyed.  There  was  evidence  of  the  emission  of  sparks 
having  been  seen  at  the  time  the  train  passed,  and  the  fuel 
used  was  wood,  and  the  spark-catcher  on  the  engine  was  the 
"  Yankee  Stack,"  and  the  one  most  generally  in  use  in  the 
northern  part  of  the  United  States.  The  general  opinion  was, 
that  this  stack  wa£  among  the  best  arrangements  for  steaming 
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purposes,  though  there  was  evidence  that  others  in  use  were 
more  secure  as  to  the  emission  of  sparks.  The  verdict  was  for 
the  defendant.  The  answers  of  the  court  to  tlie  plaintiff's 
points,  the  substance  of  which  appear  in  the  opinion,  were  the 
errors  assigned  by  the  plaintiff. 

/.  O,  Johnson  and  W.  F,  Judson,  for  the  plaintiff. 
A.  L  Fish  and  J.  E.  Gowen^  for  the  defendant. 

By  Court,  Agnew,  J.  The  duty  of  the  defendants  to  pro- 
vide sufficient  spark-catchers  for  their  locomotives,  and  the 
degree  of  care  they  should  use  in  passing  bridges  and  other 
structures  near  their  track,  are  the  two  questions  raised  in 
this  case.  The  right  to  use  steam  locomotives  on  their  road 
is  not  questioned.  No  prescribed  limit  of  approach  towards 
buildings  and  bridges  being  alleged,  the  right  must  be  con- 
ceded to  the  company  of  locating  their  roads  and  stations  upon 
such  routes  and  at  such  points  as,  in  the  judgment  of  the  di- 
rectors, would  be  beneficial  to  the  interest  of  the  corporation 
and  of  the  public.  The  proximity  of  the  station,  and  of  the 
lino  of  the  road  to  the  plaintiff's  bridge,  cannot  in  itself  be 
considered  a  ground  of  legal  liability,  but  an  element  only  in 
ascertaining  the  degree  of  reasonable  care  to  be  used  under 
the  circumstances.  Steam  being  generated  by  heat,  and  there 
being  no  known  means  of  producing  combustion  without  a 
draught  of  air,  which  carries  off  sparks  from  the  fuel,  the 
emission  of  sparks  from  the  stack  of  a  locomotive  is  not  in 
itself  illegal.  A  loss  of  property  adjacent  to  a  railroad  from 
the  sparks  of  a  locomotive,  apart  from  misuse,  is  therefore 
damnum  absque  injuria. 

The  law,  in  conferring  the  right  to  use  an  element  of  dan- 
ger, protects  the  person  using  it,  except  for  his  abuse  of  his 
privilege.  But  in  proportion  to  the  danger  to  others  will 
arise  the  degree  of  caution  and  care  he  must  use  who  exer- 
cises the  privilege.  Great  danger  demands  higher  vigilance 
and  more  efficient  means  to  secure  safety;  where  the  peril 
is  small,  less  will  suffice.  It  is  undoubtedly  the  duty  of  a 
railroad  company  using  such  dangerous  machines  fired  up  to 
intense  heat,  and  running  in  close  proximity  to  our  houses 
and  valuable  buildings,  to  use  the  utmost  vigilance  and  fore- 
sight to  avoid  Injury.  The  locomotive  symbolizes  enterprise, 
and  attests  the  march  of  improvement  and  civilization;  but 
social  interests  are  not  advanced  by  refusing  to  limit  its  de- 
structive tendencies,  and  to  protect  life  and  property  against 
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its  misuse.  It  is  the  duty  of  those  who  use  these  hazardous 
agencies  to  control  them  carefully,  to  adopt  every  known  safe- 
guard, and  to  avail  themselves  from  time  to  time  of  every  ap- 
proved invention  to  lessen  their  danger  to  others. 

These  principles  are  abundantly  supported  by  the  authori- 
ties adduced  on  both  sides,  which  we  refer  to  without  a  particu- 
lar citation  here.  But  the  difficulty  arises  in  their  practical 
application.  Questions  of  skill,  vigilance,  care,  and  proper 
management  in  any  business  are  necessarily  questions  of  fact, 
and  are  to  be  referred  to  a  jury.  They  depend  upon  the  cir- 
cumstances of  each  case.  What  is  care  in  one  case  may  be 
negligence  in  another,  where  the  danger  is  greater,  and  more 
care  is  required.  The  degree  of  care  having  no  legal  standard, 
but  being  measured  by  the  facts  that  arise,  it  is  reasonable  such 
care  must  be  required  which  it  is  shown  is  ordinarily  sufficient 
under  similar  circumstances  to  avoid  the  danger  and  secure  the 
safety  needed.  Ordinary  care  is,  therefore,  the  only  rule  which 
can  be  stated  by  a  court.  But  as  the  degree  of  care  is  measured 
in  every  case  by  its  circumstances,  that  which  is  ordinary  care 
in  a  case  of  extraordinary  danger  would  be  extraordinary  care 
in  a  case  of  ordinary  danger,  and  that  which  would  be  ordinary 
care  in  a  case  of  ordinary  danger  would  be  less  than  ordinary 
care  in  a  case  of  great  danger.  With  these  views,  we  cannot 
controvert  the  proposition  enunciated  by  the  plaintiff  in  error, 
that  it  is  the  duty  of  railroad  companies  to  adopt  the  best  pre- 
cautions against  danger  in  use,  and  it  is  not  sufficient  for  them 
to  exercise  what  under  circumstances  of  less  risk  would  be 
ordinary  care.  But  did  the  judge  lay  down  a  different  rule  in 
this  case?  Wc  think  not.  He  stated  ordinary  care  to  be  the 
legal  requirement;  but  it  was  that  ordinary  care  which  be- 
longed to  the  circumstances  of  this  case,  not  that  which  was 
sufficient  in  another  of  less  risk.  In  his  answer  to  the  plain- 
tiff's second  point,  he  said  if  the  defendants  used  ordinary 
care  in  view  of  the  circumstances,  it  is  all  that  is  required. 
It  was  these  circumstances  which  constituted  the  case  before 
the  jury.  His  charge  therefore  was,  that  which  is  ordinary 
care  in  such  circumstances  of  extraordinary  danger,  if  the  case 
be  such,  is  the  care  required.  He  was  not  stating  a  compari- 
son of  the  degrees  of  care  between  circumstances  of  different 
degrees  of  danger,  but  announcing  the  rule  for  the  case  before 
the  jury,  to  wit,  that  the  care  ordinarily  sufficient  to  avoid  the 
ilanger  in  like  circumstances  is  required. 

Care,  according  to  the  circumstances,  being  the  nle,  we 
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must  not  overlook  what  the  judge  said  upon  the  particular 
subject  to  which  this  care  related.  In  his  answer  to  the  first 
point*  he  said  if  the  defendant  used  ordinary  skill  in  procuring 
a  good  and  safe  spark-catcher,  such  as  are  most  in  use  in  the 
•country  and  approved  by  experienced  railroad  operators  and 
mechanics,  they  would  not  be  required  to  use  any  other  or 
greater  skill  or  care  in  respect  to  the  spark-catcher  used  by 
them;  now,  clearly  this  was  an  application  of  the  rule  to  the 
Tery  case  before  the  jury,  and  not  to  one  of  less  danger  in 
which  the  care  required  would  be  less.  The  bridge  was  burnt 
by  sparks  from  the  passing  locomotives,  and  the  question  was, 
-whether  the  defendants  had  used  the  proper  care  and  skill  in 
providing  spark-catchers  for  the  stacks  of  their  engines.  The 
rule  of  ordinary  care  given  by  the  judge  was  certainly  up  to 
the  circumstances  of  tbe  case,  and  not  below. 

The  next  complaint  is  made  of  the  instruction  that  general 
use  would  justify  persons  in  selecting  such  a  spark-catcher  of 
ordinary  usefulness.  On  this  point,  the  judge  also  said :  ^'  Now, 
this  is  a  question  of  ordinary  care,  if  these  stacks  are  adopted 
-on  these  great  lines  [referring  to  the  leading  railroads  of  this 
-state],  would  it  be  negligence  in  others  to  go  by  them?  Would 
it  not  be  safe  to  follow  in  their  footsteps?  Could  you  attribute 
negligence  if  they  did  what  is  done  in  a  large  number  of 
<;ases?"  The  fault  which  it  is  thought  attaches  to  this  in- 
struction is  in  giving  the  practice  of  others  as  a  guide  instead 
of  that  which  is  proper  and  efficient  to  the  purpose.  But  that 
was  not  the  judge's  meaning.  He  had  already  stated  that  the 
«park-catchers  must  be  good  and  safe,  and  such  as  are  ap- 
proved by  experience.  When  he  spoke  of  the  stacks  in  the 
ordinary  use  of  the  leading  railroad  companies,  he  referred  to 
their  practice,  not  as  a  rule  of  decision,  but  as  a  matter  of  evi- 
dence, assisting  the  jury  to  judge  what  sort  is  ordinarily  safe. 
As  evidence  of  the  quality  of  a  stack,  certainly  the  practice 
and  common  use  of  many  others  in  the  same  business,  whose 
interests  are  deeply  involved  in  the  safety  of  the  stack,  are  not 
to  be  rejected.  It  is  not  a  fair  or  a  correct  interpretation  of  the 
instruction  to  separate  the  practice  used  as  the  evidence  of  the 
qualities  of  the  stack  from  the  absolute  qualities  stated,  to  wit, 
its  goodness  and  safety  as  approved  by  experienced  persons. 
It  is  to  those  following  the  same  employment,  whose  business 
it  is  to  know  and  whose  interest  it  is  to  use  the  best,  we  must 
generally  go  to  find  out  that  which  is  the  best.  It  is  not 
overything  which  looks  well  in  theory  that  works  well  in  prac* 


712  Turnpike  Co.  v.  Railroad  Co.  [Penrt 

tice.  In  mechanical  contrivances  especially  is  it  true  that 
that  which  is  approved  by  experience  as  the  best  is  commonly 
found  to  be  so.  The  language  of  Chief  Justice  Erie,  in  Vicemati'- 
tie  V.  London  <t  N,  W.  Railway^  10  Com.  B.  95  (1861),  is  quite 
to  the  purpose,  that  "  if  the  construction  was  that  which  was 
best  adapted  for  those  purposes,  in  known  practical  use  at  the 
time  the  alleged  cause  of  action  arose,  the  duty  of  the  com- 
pany  was  performed."  Nor  should  I  look  to  entire  uniformity 
in  practice  in  a  matter  so  difficult  of  accomplishment  as  this. 
To  secure  a  sufficient  draught  to  produce  combustion,  and 
yet  arrest  the  sparks  which  proceed  from  it,  is  to  reconcile 
counteracting  forces.  I  know  no  better  proof  of  so  difficult  a 
problem  than  its  practical  accomplishment  as  far  as  it  has 
been.  When  something  certainly  better  is  invented,  and  ap* 
proved  by  the  only  true  test  of  mechanical  contrivances,  prac* 
tical  experiment  continued  long  enough  to  test  its  real  utility,, 
then  railroad  companies  will  be  bound  to  adopt  it. 

The  second  question  is  the  degree  of  care  to  be  used  by  the 
defendants  in  passing  adjacent  structures.  Schenk's  station 
is  between  300  and  400  yards  distant  from  the  railroad  bridge 
over  the  Neshaminy  Creek,  and  the  railroad  bridge  was  distant 
from  plaintiff's  bridge  150  feet  at  the  Bristol  end  and  300  feet 
at  the  Philadelphia  end.  It  is  necessary  after  stopping  at 
Schenk's  station  to  let  on  steam  to  start  the  train  and  carry  it 
beyond  the  bridge.  The  plaintiff's  position  is,  that  their 
bridge  should  not  have  been  passed  under  steam,  and  that  the 
station  should  not  have  been  placed  so  near.  But  this  is  in- 
consistent with  the  clearly  granted  rights  of  this  company  to 
locate  the  route  and  fix  the  stations  to  suit  their  and  the  pub* 
lie  convenience.  In  the  absence  of  proof  of  a  special  motive 
to  do  injury,  we  must  presume  the  location  was  made  for 
proper  ends,  and  not  to  do  mischief.  To  hold,  therefore,  that 
it  is  improper  to  stop  at  this  station,  and  that  steam  must  be 
shut  off  in  passing  over  the  Neshaminy,  is  to  abridge  the 
proper  and  ordinary  use  of  the  road.  The  injury,  in  this  case, 
did  not  arise  from  any  special  act  of  negligence,  but  from  the 
customary  and  lawful  use  of  the  road.  The  oases  referred  to 
as  authorities  on  this  point  are  instances  of  departures  from 
the  customary  use  of  the  track.  That  use  will  not  justify 
stopping  to  blow  off  steam  through  the  mud-valves  at  a  com- 
mon crossing,  where  many  horses  pass,  and  are  frightened  by 
the  noise;  or  stopping  in  a  high  wind  opposite  a  new  house  in 
the  process  of  building,  where  the  burning  cinders  and  sparks 
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are  carried  through  the  open  doors  by  the  wind.  In  these 
cases,  the  engineer  might  have  found  other  and  safer  places  to 
stop,  and  his  act  was  not  an  ordinary  use  of  the  track.  Neg- 
ligence has  been  defined  to  be  the  absence  of  care  according 
to  the  circumstances;  but  it  certainly  never  has  been  held  that 
steam  must  be  shut  off  in  passing  even  in  close  proximity  to 
dwellings,  though  many  lines  of  railroad  run  within  a  few  feet 
of  valuable  houses,  mills,  and  manufactories,  and  indeed 
through  towns  and  cities.  I  know  no  greater  protection  to 
which  a  bridge  is  entitled  than  a  dwelling  filled  with  inmates. 
Finding  no  error  in  the  charge,  the  judgment  is  affirmed. 


Railroad  Coufanies  are  Held  Strictly  to  their  Chartered  Privi* 
LEGES:  CommonweaWi  v.  PiUtburg  etc  R,  B.  Co.,  C2  Am.  Bee.  372,  and  note 
376. 

Railroad  Cobipant,  as  Well  as  its  Directors,  is  Chargeable  witw 
Notice  of  the  time,  place,  and  manner  of  the  location  of  its  road:  CUy  qf  Au- 
rora y.  Wesi,  85  Am.  Dec.  413. 

Duty  of  Railroad  Company  to  Ixtrodugb  Ijcpbovemxivts  in  construc- 
tion, apparatus,  and  machinery  important  to  safety:  Smith  ▼.  N,  Y,  etc, 
Ji.  R.  Co.,  lb  Am.  Dec.  305,  and  note  310. 

Liability  of  Railroad  Company  for  Fires  caused  by  coals  or  sparka 
from  locomotives:  Fero  v.  Buffalo  etc  B.  B,  Co.,  78  Am.  Dec.  178,  and  note 
185;  for  fire  communicated  by  engine  ot  another  company:   Ohio  etc  B.  B, 
Co.  V.  Dunbar,  71  Id.  296,  note;  for  fire  communicated  to  plaintiff's  growing, 
grain:  Hull  v.  Sacramento  Valley  B.  B.  Co.,  73  Id.  656. 

AcnoNs  against  Railroad  Company  for  Fires  caused  by  sparks  from 
engines, — evidence:  Sheldon  v.  Hudson  Biver  B,  B,  Co.,  C7  Am.  Dec.  155, 
and  note. 

Definitions  of  Negligence:  Pennsylvania  B.  B.  Co.  v.  Ogier,  78  Am. 
Dec.  322,  and  cases  collected  in  note  327;  Davis  v.  Winslow,  81  Id.  573. 

Negligence  is  Implied  from  Escape  of  Fire  from  Looomotivb  En- 
gine, and  the  burden  of  proof  is  upon  the  railroad  company  to  show  that  tlie 
most  approved  mechanical  contrivances  were  used  to  prevent  the  escape  of 
fire:  Bans  v.  Chicago  etc  B.  B,  Co.,  81  Am.  Dec.  254,  and  see  note  258,  25U. 

Negligence  of  Railroad  Company  is  Generally  Mixed  Question  of 
law  and  fact:  Baltimore  etc  B,  B.  Co,  v.  Brdnig,  90  Am.  Dec  49,  and  se» 
cases  collected  in  note  54. 
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Fairmount  etc.  Eailway  Company  v.  Stutler. 

TM  PEIVN8TLV1.IVIA  1ST1.TB.  876.1 

Ibiplied  Contbact  or  Railhoad  Ck>ifPAinr  to  Gabrt  Pabskkokb  Satklt 
Includes  the  duty  of  giving  him  a  reasonable  opportunity  to  alight  ia 
safety. 

^loTHKR  IS  NOT  BouND  AT  Law  TO  MAINTAIN  MiKOB  Child,  and  is  not 
entitled  to  the  correlative  right  of  service. 

Relation  of  Mistress  and  Servant  can  bb  Oonstitutxd  bbtwexk  Mothkb 
AND  Child  only  as  it  may  be  done  between  strangers  in  blood,  ezoept 
tliat  less  evidence  might  establish  it. 

Mother's  Right  to  Action  fob  Injury  to  Child  cannot  be  rested  on  her 
liability  for  his  support  under  the  poor  laws. 

Actions  for  Seduction*  are  Founded  in  Purb  Wboko  upon  the  rights 
of  the  master  in  the  person  of  the  servant,  for  which  trespass  or  case 
will  lie. 

No  Legal  Ruiedy  Exists  for  Torts  Springing  from  Contract  which 
consist  in  a  mere  omission  of  a  contract  duty,  except  by  an  action  on  the 
case,  which  must  be  by  the  party  injured,  and  cannot  be  by  the  master. 

Minor  is  Competent  to  Contract  for  hib  Own  Benefit,  but  his  contract- 
ing power  is  limited  to  his  necessities  and  advantages,  and  his  contracts 
cannot  inure  to  the  benefit  of  another. 

Action  cannot  be  Maintained  by  Widowed  Mother  of  Minor  Son, 
who  supports  himself  by  his  own  labor,  for  a  personal  injury  to  him» 
resulting  from  the  negligence  of  a  railroad  company  to  whom  he  had 
paid  his  fare  as  a  passenger. 

Action  on  the  case  brought  by  Elizabeth  Stutler  against  the 
Fairmount  and  Arch  Street  Passenger  Railway  Company  for 
an  injury  to  her  minor  son,  alleged  to  have  been  caused  by  the 
•defendant's  negligence.  Other  facts  appear  in  the  opinion. 
There  was  a  verdict  for  the  plaintiff^  and  the  defendant  as- 
signed  error. 

S,  Dichony  for  the  plaintiff  in  error. 

R,  E.  Brown  and  D,  P.  Broton,  for  the  defendant  in  error. 

By  Court,  Woodward,  C.  J.  This  was  an  action  by  a  wid- 
owed mother  for  an  injury  inflicted  upon  her  minor  son.  The 
tort  complained  of  did  not  consist  in  personal  violence  wan- 
tonly inflicted,  but  resulted  from  negligent  performance  of  a 
<*ontract  which  the  railway  company  had  assumed,  to  carry 
the  son  safely  as  a  passenger.  He  entered  one  of  their  cars 
xis  it  was  going  up  Arch  Street,  and  in  the  act  of  leaving  it  a 
premature  start  of  the  car  precipitated  him  under  another  of 
Iheir  cars,  which  at  the  moment  was  passing  down  the  street, 
and  he  was  badly  hurt.  The  proof  was,  that  he  had  paid  his 
fare.  The  implied  contract  to  carry  safely  included  the  duty 
of  giving  him  a  reasonable  opportunity  to  alight  in  safety  from 
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the  car,  and  if  the  company  violated  this  part  of  their  duty,  it 
was  culpable  negligence  for  which  an  action  would  lie.  But 
as  the  contract  was  made  with  the  minor  and  for  his  benefit, 
•can  the  mother  maintain  an  action  for  the  tort  growing  out  of 
it?    This  is  the  only  question  upon  the  record. 

The  son,  a  young  man  eighteen  years  of  age,  lived  with  his 
mother,  and  occasionally  earned  money  for  her  by  small  jobs 
of  labor,  and  she  nursed  him  after  he  was  hurt,  and  furnished 
medical  attendance.  The  evidence  was  sufficient  had  the 
action  been  by  a  father  to  establish  the  relation  of  master  and 
servant;  and  it  is  in  right  of  such  a  relation,  rather  than  in  her 
<;haracter  of  parent,  that  the  mother  claims  damages  in  this 
action.  There  was  no  evidence  of  an  express  contract  between 
the  mother  and  son  by  which  she  was  entitled  to  his  services, 
and  at  law  she  has  no  implied  right  to  them. 

A  father  is  bound  by  law  to  support  and  educate  his  chil- 
dren, and  is  entitled  to  the  correlative  right  of  service,  but  a 
mother,  not  being  bound  to  the  duty  of  maintenance,  is  not 
entitled  to  the  correlative  right  of  service;  and  the  relation  of 
mistress  and  servant  can  be  constituted  between  them  only  as 
it  may  be  constituted  between  strangers  in  blood,  save  that 
less  evidence  would  perhaps  be  sufficient  to  establish  it:  South 
V.  Denniston,  2  Watts,  477;  Leech  v.  AgneWy  7  Pa.  St.  21. 

By  the  act  of  the  16th  of  June,  1836,  the  mother  of  every  poor 
person  not  able  to  work,  if  she  be  of  sufficient  ability,  may  be 
•charged  to  relieve  such  poor  person  at  a  rate  to  be  prescribed 
by  the  court  of  quarter  sessions,  under  pain  of  forfeiting  a  sum 
not  exceeding  twenty  dollars  a  month;  but  her  right  to  such 
an  action  as  the  present  cannot  be  rested  upon  this  contingent 
liability.  It  is  true  that  the  injury  her  son  received  increases 
the  probability  of  his  becoming  chargeable  upon  her  under  the 
statute,  but  no  liability  has  yet  attached,  and  no  statutory 
proceeding  has  been  instituted.  If  the  action  was  grounded 
upon  such  a  statutory  liability,  it  would  be  set  forth  in  the 
declaration,  and  the  damages  would  be  limited  to  the  statu- 
tory measure.  In  actions  for  seduction,  where  the  loss  of 
service  is  the  gist  of  the  action,  the  cases  have  gone  very  far 
in  implying  a  right  of  service  from  very  slight  evidence  of 
service,  and  that  in  favor  of  either  parent,  or  of  any  one  else 
standing  in  loco  parentis.  Yet  in  Logan  v.  Murray,  6  Serg.  &  R. 
170  [9  Am.  Dec.  422],  where  the  daughter  had  come  pregnant 
into  the  mother's  service  after  the  death  of  her  father,  in  whose 
itervice  she  had  been  debauched,  this  court  refused  to  recognize 
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the  constructive  relation  of  mistress  and  servant  between  the' 
mother  and  daughter,  though  the  latter  was  actually  assisting 
about  household  duties,  and  the  mother  defrayed  the  Ijring-in 
expenses.  And  again,  in  South  v.  Dennision,  supra^  where  the 
seduction  took  place  after  the  death  of  the  father  and  while  the 
daughter  was  out  at  service,  the  mother  was  denied  her  action. 
But  here  a  distinction  is  to  be  taken  between  torts.  Actions 
for  seduction,  like  actions  by  parents  or  masters  for  batteries^ 
per  quod  servitmm  amisit^  are  founded  in  pure  wrong,  are  willful 
trespasses  upon  the  rights  of  the  master  in  the  person  of  the 
servant,  for  which,  according  to  the  English  cases,  either  tres- 
pass or  case  will  lie:  Destcham  v.  Burdy  3  Maule  &  S.  436;. 
Woodward  v.  Walton,  2  N.  R.  476;  Chamberlain  v.  Hazlewoody 
5  Mees.  &  \V.  515.  With  us  the  action  is  commonly  case,  per 
quody  for  seduction  of  a  daughter  or  injury  of  a  son;  though  ia 
Ream  v.  Rank,  3  Serg.  &  R.  215,  and  West  v.  VickerSy  44  Pa.  St. 
227,  it  was  intimated  that  if  the  minor  child  be  living  in  the 
father's  house  at  the  time  the  injury  is  done,  trespass  is  the 
more  proper  remedy,  but  if  out  of  it,  case. 

Torts  that  spring  from  contract,  that  consist  in  mere  omis* 
sion  of  a  contract  duty,  are  strongly  distinguished  from  the 
above  class  of  wrongs,  and  for  these  no  legal  remedy  exists 
except  by  an  action  on  the  case,  and  in  this  class  of  cases  the 
action  must  be  by  the  party  injured,  and  cannot  be  brought 
by  the  master  or  mistress.  The  late  case  of  Alton  v.  Midland 
Ry  Co.y  11  Jur.,  N.  S.,  672,*  is  full  to  the  point.  It  was  an 
action  on  the  case  against  a  railway  company  for  carelessly 
carrying  the  servant  of  the  plaintiff,  one  Charles  P.  Baxter^ 
whereby  he  was  injured  and  the  plaintiff  lost  his  services. 
Plea,  that  the  defendants  contracted  with  the  said  Baxter,  and 
that  they  did  not  contract  with  the  plaintiff.  Demurrer  to 
the  plea.  The  case  was  very  fully  argued  upon  the  authori- 
ties, and  Erie,  C.  J.,  of  common  pleas,  in  the  course  of  hi& 
opinion,  said:  "  I  take  the  law  to  be  clear  that  where  a  mas- 
ter loses  his  servant's  services  by  an  act  ex  delicto^  the  master 
has  a  right  of  actien  for  the  loss  he  has  sustained.  But  in  all 
cases  where  the  master  has  recovered,  the  injury  has  arisen 
from  a  wrong;  and  there  is  no  instance  where  damages  have 
been  given  in  breach  of  a  contract.  Looking  at  all  the  au- 
thorities, there  is  not  one  in  which  the  master  recovered  for 
a  consequential  damage  in  a  contract  between  the  servant 
and  the  defendant."  Equally  emphatic  and  precisely  to  the 
same  effect  were  the  seriatim  opinions  of  Willes,  Byles,  and 
Smith,  JJ. 
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It  occurred  to  me  that  the  only  ground  upon  which  our  case 
<:ould  be  distinguished  from  the  above  was  the  infancy  of  the 
4<crvant,  it  not  appearing  that  the  servant  in  that  case  was  an 
infant,  and  I  examined  several  of  the  authorities  referred  to 
by  the  counsel  in  that  case,  and  of  which  the  judges  spoke  so 
■confidently,  without  finding  one  where  the  party  injured  was 
41  minor  servant.  It  would  seem,  so  far  as  I  have  been  able 
to  look  into  the  English  cases,  that  they  make  no  account  of 
the  circumstance  of  infancy.  And  perhaps,  upon  principle, 
none  ought  to  be  made;  for  a  minor  is  competent  to  contract 
for  his  own  benefit,  and  as  his  contracting  power  is  limited 
to  his  necessities  and  advantages,  his  contracts  cannot  possibly 
inure  to  the  benefit  of  another.  This  young  man  might  law- 
fully hire  his  passage  by  a  public  conveyance,  and  may  as- 
sert all  the  rights  accruing  to  him  out  of  the  contract;  but  it 
was  not  a  contract  with  his  mother,  nor  one  that  inured  to  her 
benefit. 

The  duty  to  carry  him  safely  was  a  duty  which  the  com- 
pany owed  to  him;  and  said  Byles,  J.,  in  the  case  cited  from 
the  Jurist:  "The  law  is  clear,  and  it  would  lead  to  alarming 
<ionsequences  if  it  were  otherwise,  that  no  man  can  bring  an 
action  for  breach  of  duty  but  for  a  breach  of  duty  to  himself." 

Thus,  then,  this  case  stands:  an  action  by  a  mother  who 
has  no  common-law  right  to  the  services  of  her  son,  and  no 
special  contract  which  constitutes  her  his  mistress.  But 
if  she  really  stood  in  that  relation  to  him,  her  action  is 
founded  upon  breach  of  a  contract  to  which  she  was  a 
stranger,  and  which  was  not  made  in  her  service,  as  that  in 
Alton's  case  was  made  in  the  course  of  the  master's  business. 
It  belongs  not  to  the  category  of  actions  for  seduction,  and  no 
precedent  has  been  shown  to  justify  it;  whilst  the  English 
judges  declare  that  in  that  country,  so  fertile  in  precedents, 
not  one  exists  for  such  an  action.  When  to  these  considera- 
tions we  superadd  the  legislation  which,  both  in  England  and 
in  this  country,  has  been  necessary  to  give  mothers  a  right  of 
action  for  negligence  that  causes  the  death  of  a  child,  it  seems 
very  obviously  our  duty  to  declare  that  the  action  ought  not 
to  liave  been  sustained,  and  that  the  judgment  must  be  re- 
versed. 


Common  Cabriers  of  Passengers  icust  Give  Reasonable  Warning 
and  time  for  passengers  to  alight,  but  are  not  required  to  warn  each  passen^ 
ger  jiersouaUy:  Southern  R,  R,  Co.  v.  Kendriek,  90  Am.  Dec  332,  and  see  note 
^3. 


I 
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Rights  of  Father  to  Custody  of  Children  are  Paramoitnt  to  those 
of  mother:  Magee  v.  Iloliand,  72  Am.  Dec.  341,  and  note  347;  and  the  father 
is  boond  to  support  his  children  daring  minority:  CoUbrook  v.  Steuxtristotm^ 
64  Id.  275,  and  noto  279;  Evans  v.  Pearce^  78  Id.  635,  and  note  G3S;  and  may 
sue  for  loss  of  service  or  expenses  on  injury  to  child:  Rogers  v.  S.riik,  79  Id. 
483,  and  note  485;  and  widowed  mother  of  infant  child  may  maintain  an. 
action  in  her  own  name  against  a  railroad  company  for  negligent  iujury 
causing  the  death  of  such  child:  Oldo  etc  Ji,  B,  Co.  v.  TindalU  74  Id.  2G9.  and 
■ee  note  263. 

AcnoN  FOR  Seduction  is  not  Maintainable  upon  Helation  of  Parent 
AND  Child,  but  solely  upon  that  of  master  and  servant:  WidU  v.  SeUut,  SS 
Am.  Dec.  282,  and  note  286. 

Infant  may  Make  Necessary  Contbacts  for  Commencement  ani> 
Prosecution  of  Civil  Suit,  where,  under  the  peculiar  drcumstances  of  the 
case,  it  is  the  only  means  by  which  he  can  procn^  the  absolute  necessaries 
which  he  requires:  Munwn  v.  Waahband,  83  Am.  Dec  151,  and  see  note  154^ 


EaBP   V.   OUMMINS. 
[64  Pennsylvania  State,  8M.] 

Real  Bettatb  Brokib  is  Aqent  of  Vendor.    To  entitle  him  to  comrnia* 

sions,  there  must  be  an  employment^  and  his  services  must  be  the  im* 

mediate  and  efficient  cause  of  the  bargain. 
BsoxsR  HAS  No  Bight  to  Commissions  if  his  services  fail  to  accomplish  » 

sale,  and  after  the  proposed  purchaser  has  decided  not  to  buy,  other 

persons  induce  him  to  do  so. 
Law  Bbqards  only  Proximate,  and  not  remote,  causes. 

Action  of  aaaumpait  brought  by  Cummins  against  Earp  to 
recover  commissions  for  the  sale  of  real  estate.  The  facts 
appear  in  the  opinion.  There  was  a  verdict  for  the  plaintiff^ 
and  the  defendant  assigned  for  error  the  charge  of  the  court. 

W.  H.  Sutton^  for  the  plaintiff  in  error. 

A.  Lewis  Smithy  for  the  defendant  in  error. 

By  Court,  Woodward,  C.  J.  We  think  the  learned  judge 
stated  the  rule  of  law  too  broadly  in  saying,  "It  is  the  sole 
business  of  the  real  estate  broker  to  bring  buyer  and  seller 
together."  And  again,  "A  mere  seeing  it  [the  property]  in 
the  catalogue  of  the  broker,  or  in  his  advertisements,  is  suffi* 
cient,  provided  a  sale  takes  place  in  consequence  thereof." 
Too  broadly,  we  mean,  for  the  facts  of  this  case;  because,  al« 
though  the  property  was  advertised  by  the  broker,  and  the 
attention  of  the  purchaser  was  first  called  to  it  in  that  way, 
yet  the  evidence  was  that  he  declined  to  purchase,  and  all 
negotiations  for  a  sale  were  abandoned  for  several  months, 
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nor  was  the  purchase  finally  made  until  other  parties  agaia 
brought  the  property  to  his  notice,  and  then  Young,  the  pur- 
chaser,  says  he  bought  it,  not  in  consequence  of  Cummins's 
advertisement,  but  by  reason  of  this  renewed  recommendation 
by  other  parties.  If  anybody  could  tell  how  he  bought,  in 
consequence  of  what  cause.  Young  himself  was  the  proper 
witness,  and  he  swore:  "I  was  not  influenced  by  Mr.  Cummins 
at  all  in  making  this  purchase.  I  did  not  know  him  in  the 
transaction;  he  had  nothing  to  do  with  the  purchase  so  far  as 
I  know." 

Now,  a  real  estate  broker  is  the  agent  of  the  vendor.  There 
must  be  an  employment  to  constitute  him  an  agent,  and  hi& 
service  as  such,  however  slight,  must  be  the  eflBcient  cause  of 
the  sale.  If  a  mere  introduction  of  the  property  to  the  notice 
of  the  buyer  effects  the  sale,  the  broker  earns  his  commission. 
An  advertisement  or  any  other  service  is  enough  if  it  be  the 
immediate  and  efficient  cause  of  the  bargain.  But  if  the  ser- 
vices of  the  broker,  whatever  they  be,  fail  to  accomplish  a 
sale,  and  several  months  after  the  proposed  purchaser  has 
decided  not  to  buy  he  is  induced  by  other  persons  to  recon- 
sider his  resolution,  and  then  makes  the  purchase  as  the  con- 
sequence of  such  secondary  or  supervening  influence,  the 
broker  has  no  right  to  a  commission.  In  a  certain  sense  it  may 
be  true  that  the  purchase  was  in  consequence  of  the  broker's 
advertisement;  but  for  that,  the  purchaser  may  never  have 
looked  at  the  property,  nor  entertained  a  thought  of  buying 
it;  but  the  evidence  in  this  case  shows  that  it  was  at  least  due 
to  another  so  distinct  and  separate  a  cause  that  it  was  a  mis* 
take  to  permit  the  broker  to  recover.  The  simple  answer  to 
his  demand  was,  that  if  the  evidence  was  believed,  he  did  not 
cause  the  sale;  that  is,  his  agency  was  not  the  immediate  and 
efficient  cause  of  the  sale,  and  law  regards  only  proximate, 
and  not  remote,  causes.  In  the  language  of  Lord  Bacon:  *'It 
were  infinite  for  the  law  to  judge  the  cause  of  causes  and  their 
impulsions  one  of  another,  therefore  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that  without  look- 
ing to  any  further  degree.  Injure  non  remota  causa  aed  prox^ 
ima  spectatur" 

There  is  nothing  in  the  cases  cited  in  the  argument,  nor,  it 
is  believed,  in  others  not  cited,  which  will  sustain  the  ruling 
in  this  case,  when  it  is  viewed  as  legal  opinions  should  be 
viewed,  not  as  abstractions,  but  in  connection  with  the  facts 
of  the  case. 
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The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


Real  Estate  Broker,  when  Ektitlsd  to  CoiaassioNS:  See  WcUter-v. 
Osgood,  ante,  p.  168,  and  extended  note  171;  when  entitled  to  compenaatian 
from  both  parties:  Bupp  v.  Scanpsmi,  77  Id.  416,  and  note  418;  Famgworth  ▼ 
Jlemmer,  79  Id.  756,  and  note  758. 

Stook-brokeb,  duties  and  liabilities:  HorUm  v.  Morgan,  75  Am.  Dec.  31 1, 
«nd  extended  note  313. 


Gloninger  V.  Franklin  Coal  Company. 

[55  Pennsylvania  Stats,  0.] 

Incorporeal  Hereditament,  and  not  Exclusive  Right  to  All  Coal, 
AND  TO  Ant  Extent,  is  Granted  by  a  deed  to  a  certain  person,  his 
heirs,  executors,  administrators,  and  assigns  forever,  of  "the  free  right 
to  dig  coal  at  the  coal-bed,  under  the  foot  of  the  mountain,  on  my  lot, 
w^ith  the  privilege  freely  to  carry  the  coal  to  and  from  said  coal-1:>ed 
through  my  lands  at  all  times  hereafter,  doing  as  little  damage  as  may 
!be  in  the  uses  aforesaid." 

Ejectment.  Andrew  Wickizer,  on  January  1, 1808,  in  eon- 
«ideration  of  $6.50,  conveyed,  by  deed-poll,  unto  Edward  Fell, 
blacksmith,  his  heirs,  executors,  administrators,  and  assigns 
forever,  *'the  free  right  to  dig  coal  at  the  coal-bed,  under  the 
foot  of  the  mountain,  on  my  lot.  No.  22,  in  third  division  of 
lands  in  Wilkesbarre,  with  the  privilege  freely  to  carry  the 
coal  to  and  from  said  coal-bed  through  my  lands  at  all  times 
hereafter,  doing  as  little  damage  as  may  be  in  the  uses  afore- 
said." By  subsequent  conveyances,  eleven  undivided  twelfths 
of  the  interest  which  passed  by  Wickizer's  deed  to  Fell  became 
vested  in  the  Franklin  Coal  Company,  and  the  remaining  one 
twelfth  in  the  plaintiffs.  The  case  depended  upon  the  construc- 
tion of  this  deed.  If  a  corporeal  hereditament  was  granted  by 
it  to  Fell,  the  plaintiffs  were  entitled  to  a  portion  thereof;  but 
if  an  incorporeal  hereditament  was  granted,  ejectment  could 
not  be  sustained.  The  court  gave  judgment  for  the  defendants, 
and  the  plaintiffs  sued  out  a  writ  of  error. 

S,  Woodward^  for  the  plaintiffs  in  error. 

A,  T.  McClintocky  for  the  defendants  in  error. 

By  Court,  Read,  J.  This  case  depends  upon  the  construc- 
tion to  be  placed  upon  a  deed-poll,  executed  by  Andrew  Wicki- 
xer  on  the  1st  of  January,  1808,  granting,  in  consideration  of 
^6.50,  unto  Edward  Fell,  blacksmith,  his  heirs,  executors,  ad- 
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sninistrators,  and  assigns  forever,  'Hbe  free  right  to  dig  coal 
4it  the  coal-bed,  under  the  foot  of  the  mountain,  on  my  lot, 
No.  22,  in  third  division  of  lands  in  Wilkesbarre,  with  the 
privilege  freely  to  carry  the  coal  to  and  from  said  coal-bed 
through  my  lands  at  all  times  hereafter,  doing  as  little  damage 
as  may  be  in  the  uses  aforesaid." 

The  grantor  was  the  owner  of  the  whole  tract  and  a  resident 
of  the  township  of  Wilkesbarre,  in  which  the  land  was  situated, 
4ind  the  grantee  was  a  blacksmith  in  the  borough  of  Wilkes- 
barre. 

This  language  does  not  bring  the  case  within  that  of  Cald* 
well  V.  Fulton,  31  Pa.  St.  478  [72  Am.  Dec.  760].  Caldwell 
reserved  no  interest  in  himself.  He  sold  for  a  valuable  con- 
sideration all  he  had  in  the  sixteen  acres,  and  all  the  coal  in 
liifi  other  land, — I  say  all,  because  the  grant  is  limited  to  no 
time,  or  quantity,  or  purpose,  or  person.  Can  a  reservation  to 
the  grantor  be  implied  in  the  face  of  terms  so  large?  What 
room  was  left  for  the  grantor?  Might  he  mine  also?  Assur- 
edly not  agaiubt  the  consent  of  his  alienee,  for  he  had  sold  all 
the  coal  that  alienee  might  think  proper  to  take  or  cause  to  be 
taken;  ''an  exclusive  right  to  all  the  coal  to  be  taken  without 
limitation,  except  as  to  the  point  of  ingress  and  egress,  is  a  sale 
of  the  coal  itself;  and  there  is  nothing  incorporeal  about  coal. 
It  is  included  in  the  definition  of  land,  and  those  heriditaments 
only  are  incorporeal  which  are  not  land":  Per  Woodward,  J., 
Id.  478,  479. 

The  present  case  is  not  an  exclusive  right  in  the  grantee  to 
dig  all  the  coal,  and  to  any  extent,  and  to  exclude  the  grantor 
from  mining  also;  and  is  therefore  not  ruled  by  Caldwell  v. 
Fulton^  31  Pa.  St.  478  [72  Am.  Dec.  760].  It  is  more  like  the 
case  of  Johnstown  Iron  Co,  v.  Cambria  Iron  Co.,  32  Id.  241 
[72  Am.  Dec.  783].  **It  was  not  a  sale  of  all  the  ore,  not- 
withstanding the  stipulation  that  the  privilege  was  to  be  given 
to  none  else,  because  it  was  to  be  paid  for  by  the  ton,  and  of 

oourse  no  more  was  sold  than  should  be  raised The 

language  of  Lord  Ellenborough,  in  Chetham  v.  Williamson,  4 
East,  476,  is,  that  no  case  can  be  named  where  one  who  has 
only  a  liberty  of  digging  for  coals  in  another's  soil  has  an  ex« 
-elusive  right  to  the  coals,  so  as  to  enable  him  to  maintain 
trover  against  the  owner  of  the  estate  for  coals  raised  by  him": 
Per  Woodward,  J.,  Id.  247. 

Such  a  right  is  not  exclusive  in  the  grantee,  but  to  be  en- 
joyed in  common  with  the  grantor,  his  heirs  and  assigns,  and 
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the  grant  is  therefore  an  incorporeal  hereditament.  The  right 
in  the  case  before  us  is  not  exclusive  in  form,  words,  or  spirit^ 
and  is  simply  a  privilege  to  dig  coal  at  a  specified  coal-bed^ 
and  carry  away  the  coals  so  taken,  and  not  interfering  in  any 
way  with  the  right  of  the  owner  of  the  land  to  mine  ah  libitum. 

It  is  therefore  only  an  incorporeal  hereditament,  as  has 
been  fully  explained  by  the  learned  judge  in  the  court  below. 

Judgment  aflirmed. 

Grant  of  Minerals  in  Land  is  Grant  of  Corporeal  Hersditamxnt: 
Note  to  McCUntock  v.  Bryden,  63  Am.  Dec.  101;  HartweU  ▼.  Ccmman,  64  Id. 
448;  Caldwell  v.  Fulton,  72  Id.  760;  Caldwell  v.  Copeland,  78  Id.  436, 438;  bnt 
the  grant  of  a  right  to  take  minerab  from  land,  not  the  exclasive  right  to^ 
the  mineral  products,  is  a  grant  of  an  incorporeal  hereditament:  Note  to 
McCliniock  v.  Bryden,  supra;  Johnstown  Iron  Co.  v.  Ca-mbrin  Iron  Co,,  72  Id. 
783,  and  note;  and  see  the  following,  which  cite  the  principal  case  to  thia 
point:  Caaniohan  v.  Brown,  60  Pa.  St.  26;  Tiidcmn  Fiafung  Co.  v.  Carter,  61 
Id.  36;  Marble  Co.  v.  BipUy,  10  Wall  363. 


Lance's  Appeal. 

rso  Pennsylvania  Stats,  16.1 

Right  of  Comhonwealtu  to  Take  Private  Property  or  Authorize  It 
TO  BE  Taken  without  the  owner's  assent,  on  compensation  made,  exists 
in  her  sovereign  right  of  eminent  domain,  and  can  never  be  lawfully 
exercised  but  for  a  public  purpose. 

Private  Property  Taken  for  Public  Use  must  be  Held  in  accordance 
with  and  for  the  purposes  which  justified  its  taking. 

Exercise  of  Right  of  Eminent  Domain  is  in  Derogation  of  Private 
KiGHT,  and  the  authority  must  be  strictly  construed.  What  is  not 
granted  is  not  to  be  exercised. 

Railroad  Company  is  not  Authorized  to  Use  Right  of  Way  taken  un- 
der the  right  of  eminent  doraain  for  any  other  independent  purpose  than, 
that  for  which  it  is  taken. 

Plan  in  Accordance  with  Which  Right  of  Way  for  Railroad  Across 
Private  Land  was  Condemned  cannot  be  Changed  at  the  pleasure 
of  the  promoter. 

Bill  in  equity  by  Jameson  Harvey  against  William  Lcnoe. 
The  complainant  alleged  that  he  was  seised  in  fee  of  a  certain 
tract  of  land  in  Plymouth  township,  Luzerne  County,  and 
that  the  defendant  was  the  lessee  of  one  Freeman  Thomas; 
that  in  1834  Thomas  presented  a  petition  to  the  court  of  com* 
mon  pleas  of  Luzerne  County,  under  the  act  of  May  5,  1832, 
praying  permission  to  construct  a  lateral  railroad  from  the 
tunnel  of  his  coal-bed  to  the  slackwater  navigation  on  the 
North  Branch  Canal,  across  the  intervening  lands  of  the  com-- 
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plainant,  on  an  inclined  plane  twenty  feet  wide  located  uponi 
the  ground,  except  the  last  seventeen  perches,  which  were  ta» 
be  raised  from  the  ground  on  stilts;  that  Thomas,  in  accord- 
ance therewith,  acquired  a  right  of  wa}'  over  the  complainant's- 
land,  and  constructed  the  road  on  a  descending  grade  from  the- 
tunnel,  about  sixty-five  perches  in  length  and  twenty  feet  in; 
width;  that  the  road  was  used  and  kept  in  repair  until  about, 
the  year  1856,  when  it  ceased  to  be  used,  and  was  suffered  to» 
remain  out  of  repair;  that  the  defendant  had  built  a  coal-- 
chute  upon  the  complainant's  land,  partly  within  and  mostly- 
without  the  twenty  feet  formerly  occupied  by  the  road,  and! 
had  constructed  a  railroad  partly  within  and  partly  without 
the  said  twenty  feet,  on  an  ascending  grade  from  the  tunnel  to- 
the  coal-chute,   rising  at  the   latter   place  to  the  height  of 
about  eighteen  feet  above  the  grade  of  the  old  road;  that  the 
defendant  was  continuing  to  use  the  newly  constructed  road, 
and  the  coal-chute  in  carrying  on  the  business  of  mining  and 
shipping  coal,  and  in  the  prosecution  of  such  business  waa 
constantly  depositing  large  quantities  of  coal,  coal-dirt,  culm,, 
slate,  and  rubbish  upon  the  complainant's  land.     The  com- 
plainant prayed  for  an  injunction  to  restrain  the  defendant 
from  the  occupation  and  use  of  the  lands;  to  compel  him  to- 
remove  the  structures  and  deposits;  and  to  make  compensa- 
tion for  injuries  done,  and  for  further  relief.     The  defendant 
filed  an  answer  in  which  he  admitted  the  construction  of  the 
railroad  by  Thomas  as  set  out  in  the  bill,  and  alleged  that 
about  1852  he  became  the  sole  tenant  of  Thomas,  repaired  the- 
road,  and  continued  to  use  it  until  1856,  about  which  time- 
he  sold  his  right  in  the  lease  to  the  Mammouth  Vein  Coal. 
Company;    that  the  Lackawanna  and  Bloomsburg  Railroad 
Company,  in  pursuance  of  its  act  of  incorporation  of  1852, 
constructed  a  railroad  sixty  feet  wide  passing  over  the  com- 
plainant's land,  and  crossing  the  lateral  railroad;  that  the 
grade  of  the  Lackawanna  and  Bloomsburg  railroad,  whicl>. 
was  the  only  practical  one,  was  seven  or  eight  feet   below 
the  level  of  the  lateral  railroad  at  the  point  where  it  crossed 
the  latter;  that  the  Mammouth  Vein  Coal  Company  and  the 
Lackawanna  and  Bloomsburg  Railroad  Company  entered  into* 
an  arrangement  to  enable  the  latter  to  use  its  road  for  the^ 
purposes  for  which  it  was  chartered,  and  in  pursuance  thereof 
the  lateral  railroad  was  raised  several  feet  higher  than  its- 
original  grade.    The  defendant  denied  that  the  lateral  railroad 
iiad  at  any  time  been  disused  and  suffered  to  remain  out  of 
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repair,  and  that  he  or  any  one  by  his  authority  had  con* 
structed  any  railroad  upon  the  complainant's  land  other  than 
the  lateral  railroad  constructed  by  Thomas;  and  alleged  that 
his  chute-house  on  the  slackwatet  navigation  had  been  de- 
stroyed, and  that  he  had  erected  a  coal-chute  as  mentioned  in 
the  bill,  but  that  the  whole  thereof  was  upon  land  appro- 
priated for  the  lateral  railroad  and  for  the  Lackawanna  and 
Blooinsburg  railroad;  that  the  coal-chute  was  erected  by  the 
consent  of  the  latter  company,  and  was  used  for  the  tempo- 
rary deposits  of  coal  transported  on  the  lateral  railroad  to  the 
Lackawanna  and  Bloomsburg  railroad.  The  defendant  denied 
that  he  had  deposited  upon  the  claimant's  land  any  coal, 
coal-dust,  etc.:  but  alleged  that  he  had  been  employed  by  the 
Lackawanna  and  Bloomsburg  Railroad  Company  in  filling  up 
and  grading  its  strip  of  land,  and  in  so  doing  had  used  culm, 
coal-dirt,  etc.  A  replication  was  filed,  and  the  case  was  re- 
ferred to  a  master,  but  the  master  did  not  appear  to  have 
made  a  report.  In  January,  1865,  John  J.  Pearson,  judge  of 
the  twelfth  judicial  district,  made  a  decree  that  all  the  right 
of  Thomas,  Lance,  and  other  claimants  to  that  part  of  the 
lateral  railroad  between  the  Lackawanna  and  Bloomsburg 
railroad  and  the  termination  at  the  slackwater  navigation  had 
ceased,  and  the  same  had  reverted  to  Harvey;  that  all  the 
lateral  railroad  outside  of  the  twenty  feet  which  the  road  was 
authorized  to  occupy  should  be  removed;  that  the  change  of 
grade  of  the  lateral  railroad  was  illegal,  and  should  be  abated; 
that  the  coal-chute  at  the  then  termination  of  the  lateral  rail- 
road should  be  removed;  that  all  the  coal,  coal-dirt,  and  debris 
of  any  kind  deposited  by  Lance  or  those  claiming  under  him, 
between  the  mouth  of  the  mine  and  the  northern  line  of  the 
Lackawanna  and  Bloomburg  railroad,  upon  Harvey's  land 
outside  of  the  twenty  feet  appropriated  for  the  lateral  railroad, 
should  be  removed;  and  that  all  the  coal,  coal-dirt,  etc.,  out- 
side of  the  right  of  way  of  the  Lackawanna  and  Bloomsburg 
railroad,  which  was  adjudged  not  to  exceed  sixty  feet,  should 
be  removed.  From  this  decree  the  defendant  appealed.  After 
argument  the  supreme  court  referred  the  case  to  a  master,  who 
reported  that  the  grade  of  the  lateral  railroad  was  changed  by 
Lance's  lessees  in  1856,  from  a  descending  one  from  the  start- 
ing point  at  the  tunnel,  to  an  ascending  one  to  accommodate 
the  passage  of  the  Lackawanna  and  Bloomsburg  railroad, 
gradually  rising  on  stilts,  until  at  its  junction  with  the  Lack* 
awanna  and  Bloomsburg  railroad  it  was  eighteen  to  twenty 
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feet  above  the  old  road;  that  the  road  as  altered  coDtinued  to 
be  used  for  transporting  coal  from  the  tunnel  to  the  slack- 
water  navigation,  until  the  chute-house  at  the  latter  place  was 
burned,  when  the  new  one  was  erected  at  the  junction  of  the 
lateral  road  with  the  Lackawanna  and  Bloomsburg  railroad, 
and  that  portion  of  the  lateral  road  beyond  was  permitted  to 
fall  into  disuse;  and  that  the  new  chute-house  was  partly  within 
the  twenty  feet  of  the  lateral  road,  and  the  remainder  within 
the  sixty  feet  of  the  Lackawanna  and  Bloomsburg  railroad. 
There  was  also  a  report  as  to  the  deposits  of  refuse  coal,  which 
it  is  unnecessary  to  notice. 

L,  Hakes  and  0.  Collinsy  for  the  appellant. 
H.  W.  Palmer^  for  the  appellee. 

By  Court,  Thompson,  J.  In  January,  1865,  a  decree  was 
made  in  this  case  by  the  learned  judge  of  the  twelfth  judicial 
district,  holding  a  special  court,  after  hearing  on  bill,  answer, 
and  proofs  against  the  defendant,  covering  pretty  much  the 
entire  ground  claimed  for  relief  by  the  plaintiff's  bill;  from 
which  decree  this  appeal  was  taken  by  the  defendant. 

The  learned  judge  filed  with  the  decree  an  elaborate  and 
able  opinion,  both  on  the  law  and  the  facts.  But  as  the 
case  had  not  been  sifted  by  a  master,  we  referred  it  to  one 
appointed  by  us,  with  authority  to  report  on  the  whole  case; 
to  take  further  testimony  if  he  deemed  it  essential  to  a  full 
understanding  of  the  controversy;  to  define  as  accurately  as 
possible  the  area  of  plaintiff's  ground  covered  by  the  dirt  and 
debris  from  the  defendant's  mine,  its  depth  and  •  superficies, 
with  an  estimate  of  its  amount  in  cubic  yards;  and  to  report 
to  the  court  in  .bank  at  the  ensuing  October  term  at  Pittsburg. 
During  that  term,  the  report  was  accordingly  made  and  filed, 
and  the  case  submitted  without  argument  on  the  part  of  the 
appellant,  printed  or  oral,  and  without  filing  any  exception  to 
the  report,  although  in  substance  it  did  not  materially  differ 
from  the  facts  which  were  found  by  the  learned  judge,  and 
which  were  the  cause  of  the  decree  appealed  from,  nor  have 
any  exceptions  ever  been  filed  to  the  master's  report.  How- 
ever, notwithstanding  these  several  findings  of  the  learned 
judge,  and  afterwards  of  the  master,  we  have  also  examined 
the  testimony  with  care,  and  agree  with  them  in  all  material 
points.  This  being  the  result,  we  shall  affirm  the  decree,  with 
a  single  suggestion  as  to  its  execution,  leaving  that  to  be  car'^ 
ried  into  effect  by  the  court  below;  viz.,  that  on  compliance 
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,l>y  the  defendant  with  the  decree  in  other  particulars,  he  shall 
\>G  allowed  to  enter  a  rule  to  show  cause  why  that  portion  of  it 
Tcquiring  the  removal  of  the  deposits  of  coal-dirt,  slate,  refuse 
<Joal,  and  other  materials,  made  by  the  defendant  and  lessees 
-or  employees  within  the  limits  of  the  right  of  way  of  the 
Lackawanna  and  Bloomsburg  railroad,  should  not  be  annuled 
■or  modified.  If  it  be  the  bona  fide  intention  of  the  railroad 
company  to  occupy  and  use  it  as  the  bed  of  a  second  track  or 
aiding  of  their  road,  it  would  not  benefit  the  plaintiff  to  have 
it  removed  to  he  replaced  by  other  material  in  order  to  lay 
Buch  track,  and  an  unnecessary  expense  to  the  defendant. 
We  will  not,  however,  modify  the  decree  in  this  particular  at 
this  time,  but  leave  it  to  the  court  below  to  determine,  when 
the  proper  time  arrives.  Their  proximity  to  the  scene  of  ac- 
tion will  enable  them  intelligently  to  supervise  and  do  right  in 
«the  matter. 

The  right  of  the  commonwealth  to  take  private  property 
without  the  owner's  assent  on  compensation  made,  or  author- 
ize it  to  be  taken,  exists  in  her  sovereign  right  of  eminent 
domain,  and  can  never  be  lawfully  exercised  but  for  a  public 
/purpose, — supposed  and  intended  to  benefit  the  public  either 
.mediately  or  immediately.     The  power  arises  out  of  that  nat- 

•  tural  principle  which  teaches  that  private  convenience  must 
:  yield  to  the  public  wants.    This  public  interest  must  lie  at  the 

*  basis  of  the  exercise,  or  it  would  be  confiscation  and  usurpa- 

"^tion  to  exercise  it.     This  being  the  reason  for  the  exercise  of 

;6uch  a  power,  it  requires  no  argument  to  prove  that  after  the 

right  has  been  exercised  the  use  of  the  property  must  be  held 

in  accordance  with  and  for  the  purposes  which  justified  its 

'taking.    Otherwise  it  would  be  a  fraud  on  the  owner,  and  an 

iabuse  of  power.     Hence  it  is  that  no  one  can  pretend  that  a 

:  railroad  company  may  build  private  houses  and  mills,  or  erect 

J  machinery  not  necessarily  connected  with  the  use  of  their 

franchise,  within  the  limits  of  their  right  of  way.     If  it  could, 

stores,  taverns,  shops,  groceries,  and  dwellings  might  be  mad« 

to  line  the  sides  of  the  road  outside  of  the  track, — a  thing  no" 

to  be  thought  of  under  the  terms  of  the  acquisition  of  the  right 

of  way.    The  exercise  of  the  right  of  eminent  domain,  whether 

"directly  by  the  state  or  its  authorized  grantee,  is  necessarily 

in  derogation  of  private  right,  and  the  rule  in  that  case  is,  that 

the  authority  is  to  be  strictly  construed:  Dwarris  on  Statutes, 

750;  Mayor  v.  Ohio  &  P.  R.  R.  Co.,  26  Pa.  St.  355;  Common- 

m>ealth  v.  Erie  &  N.  E.  R.  R.  Co.,  27  Id.  339  [67  Am.  Dec.  471]; 
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Parker  v.  Sunbury  <fc  E.  R.  R.  Co,,  19  Id.  211.  What  is  not 
granted  is  not  to  be  exercised.  When,  therefore,  the  Lacka- 
wanna and  Bloomsburg  Railroad  Company  under  its  charter, 
and  the  promoter  of  the  private  railroad  under  the  act  of  1832, 
were  authorized  to  take  private  property  for  the  use  of  their 
roads,  the  rights  they  acquired  were  a  right  of  way  and  facili- 
ties necessary  to  the  efficient  use  of  the  right.  They  were  not 
empowered  to  use  the  exclusive  right  of  way  granted  to  each 
for  any  other  independent  purpose  than  that  for  which  it  was 
granted.  The  fee  remained  in  the  private  owner;  and  outside 
of  the  authorized  use,  which  must  be  public  or  incidental  to 
the  public  use,  the  proprietary  right  is  in  the  original  owner: 
Lewis  V.  JoneSy  1  Id.  336  [44  Am.  Dec.  138];  Sanderson  v.  Hav- 
ersticky  8  Id.  294;  Ridge  T.  Co,  v.  Stoever,  6  Watts  &  S.  378; 
Redfield  on  Railways,  69.  Upon  these  principles,  without 
further  elaboration,  we  think  the  court  were  right  in  holding 
the  defendant  bound  to  remove  the  deposits  of  dirt  placed 
by  him  or  under  his  authority  from  both  roads,  and  most 
Assuredly  from  the  ground  covered  by  it  outside  of  them. 

We  have  before  us  the  original  petition  and  survey  and  the 
report  of  the  jury  for  the  private  road  in  question.  The  former 
was  for  a  road  at  grade,  "or  on  the  ground,"  excepting  for  the 
distance  of  seventeen  perches  next  the  river;  that  to  be  raised 
from  the  ground  on  stilts.  The  jury  of  view  appointed  by  the 
court  reported  in  favor  of  the  proposed  road  as  applied  for 
and  surveyed.  That  was  a  road  on  the  surface, — an  inclined 
plane  all  the  way.  In  1856  the  grade  was  entirely  changed. 
In  place  of  an  inclined  plane  from  the  starting-point,  at  the 
tunnel,  the  incline  was  rather  in  the  opposite  direction.  The 
road  was  elevated  on  stilts,  or  timbers,  beginning  a  short  dis- 
tance from  the  tunnel,  and  gradually  rising  from  the  ground 
until  at  its  junction  with  the  Lackawanna  and  Bloomsburg 
railroad  it  was  eighteen  to  twenty  feet  above  the  old  road,  and 
on  that  structure  a  slope  was  erected  from  which  to  ship  coal 
on  that  railroad.  It  was  contended  below  that  the  defendant 
and  his  lessees  had  a  right  to  take  up  the  old  road  and  recon- 
struct it  in  this  manner.  No  authority  for  this  was  shown,  nor 
can  there  be.  The  proceedings  in  the  court  at  the  outset,  re- 
sulting in  the  grant  of  a  right  of  way,  was  the  charter  for  the 
road;  and  unless  we  disregard  the  act,  there  is  no  authority 
to  do  anything  other  than  is  provided  therein.  A  survey  is  to 
accompany  the  petition  for  a  private  railroad.  That  shows 
what  the  petitioner  asks  liberty  to  do.    The  courses  and  dis* 
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tances,  grades  and  the  like,  are  to  be  laid  down  on  the  draughts; 
and  if  the  road  be  allowed,  that  remains  on  file  to  define  the^ 
rights  acquired  on-  the  one  hand  and  taken  on  the  other.  On 
this  proposed  plan  a  view  is  granted  and  damages  are  assessed. 
It  cannot  be  maintained  on  any  principle  that,  the  right  once 
granted  on  a  proposed  plan,  the  promoter  may  adopt  any  other. 
If  he  could,  there  is  nothing  to  define  his  right  or  restrain  his 
power,  and  he  might  pay  trifling  damages  on  one  plan,  and  do 
infinite  mischief  to  the  owner  of  the  land  on  another,  without 
compensation.  The  whole  act  is  against  the  assumption  that 
the  location  as  evidenced  by  the  draught  of  survey  and  allowed 
by  the  jury  may  be  disregarded  at  will.  That  proposition  ifr 
incapable  of  maintenance  for  a  moment. 

Again,  the  original  application  was  for  a  private  road  from 
the  tunnel  of  the  plaintiff  in  this  proceeding  to  connect  with 
the  slackwater  navigation  at  the  river.  Since  1856  this  con- 
nection has  been  abandoned,  and  the  connection  changed  to 
the  Lackawanna  and  Bloomsburg  railroad,  and  the  portion 
between  that  and  the  river  permitted  to  fall  into  disuse.  If 
we  take  into  consideration — what  is  possible  to  have  occurred 
when  damages  were  originally  assessed  for  the  right  of  way 
for  this  road — that  the  advantages  to  the  land-owner  in  com- 
mon with  the  public  to  pass  over  the  road  may  have  entered 
into  the  calculation,  we  perceive  at  once  bow  great  injustice 
might  result  from  changing  the  road  and  its  terminus  so  as 
to  render  this  impracticable.  Nothing  of  this  may  have  oc- 
curred, but  it  might,  and  may,  if  we  yield  the  right  to  change 
the  construction  so  as  to  change  the  location  in  point  of  fact  at 
pleasure  or  according  to  the  promptings  of  interest  on  part  of 
the  road-owner.  The  one  party  being  irrevocably  bound  by  a 
location  which  takes  a  portion  of  his  property  from  him,  the 
rule  would  be  unjust  which  would  permit  the  other  to  act  in 
regard  to  it  as  he  pleases.  If  the  latter  desires  a  different 
road  than  that  which  he  has  got,  let  him  apply  anew  to  the 
proper  source  of  power  for  authority  to  make  it.  He  will  not 
get  it  otherwise. 

Another  object  of  preserving  a  survey  of  the  road  as  author- 
ized, in  addition  to  those  already  mentioned,  was,  that  the 
commonwealth  reserves  the  right  to  take  such  roads  from  the 
proprietors  by  paying  their  cost.  If  such  a  determination 
should  occur  in  regard  to  a  road  situated  as  this,  it  would  be 
a  task  of  no  little  difficulty  to  identify  it,  and  much  greater  to 
show  any  title  to  it. 
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I  have  not,  nor  did  I  intend  to  elaborate  a  vindication  of 
the  able  opinion  of  .the  learned  judge  below:  it  needs  nonej 
but  simply  to  express  our  approval  a  little  more  specially  than 
a  mere  assent  to  the  results  arrived  at  would  do. 

The  decree  of  the  court  below  is  affirmed,  to  be  executed  a& 
suggested,  at  the  costs  of  the  appellant. 


Private  Propertt  canhot  bb  Taxjen  under  Bight  of  Exdixiit  Domain 
EXCEPT  FOR  Public  Use:  Embury  v,  Conner,  53  Am.  Deo.  325,  and  note; 
SharpUss  v.  Mayor  etc,  of  PhUadeJ/phiaf  59  Id.  759;  and  aee  ReddcUl  v.  Bryan^ 
74  Id  550,  and  note,  as  to  what  is  a  public  uae. 

Statutes  Authorizino  Exercise  of  Right  of  Eminent  Domain  are  to 
BE  Strictly  Construed:  See  Nichols  v.  City  qf  Bridgeport,  60  Am.  Dec.  636^ 
Bird  V.  Wilmington  etc.  B,  B,,  64  Id.  739;  Bensley  v.  Jlountain  Lake  Water 
Co.,  73  Id.  575,  and  the  notes  thereto.  The  principal  case  is  cited  to  thia 
point  in  Prather  ▼.  J^ersonville  etc.  B.  B.,  52  Ind.  37;  Darlington  v.  United 
States,  82  Pa.  St.  389;  and  see  Kier  v.  Boyd,  60  Id.  34. 

Interest  Acquired  by  Condemnation  of  Right  of  Wat.  While  it  ia 
perfectly  competent  for  a  state  to  appropriate  or  authorize  the  appropriation 
of  the  title  to  land  in  fee  for  highway,  railroad,  or  other  purpose's, —  Cooley'a 
Const.  Lim.  ^558;  Water  Works  Co.  ▼.  Burkhart,  41  Ind.  364;  Challis  v. 
Atchison  etc.  B.  B.,  16  Kan.  117;  Dingley  v.  City  qf  Boston^  100  Mass.  544; 
Coster  V.  Neio  Jersey  B.  B.,23  N.  J.  L.  227;  Brooklyn  Park  Comm'rs  v. 
Armstrong,  45  N.  Y.  234;  Baleigh  etc  B.  B.  v.  Davis,  2  Dev.  &  B.  451; 
State  \\  Bives,  5  Ired.  297;  MnUme  v.  City  qf  Toledo,  34  Ohio  St.  541; 
Haldeman  v.  Pennsylvania  Central  B.  B.,  50  Pa.  St.  425;  De  Varaigne  y.  Foa^ 
2  Blatchf.  95;  compare  Oiesy  v.  CindnnaU  etc.  B.  B.,  4  Ohio  St.  308,  —yet  the 
laws  for  the  exercise  of  the  right  of  eminent  domain  do  not  as  a  general  rule 
assume  to  go  further  than  to  appropriate  the  use,  leaving  the  title  in  fee  in 
the  original  owner.  This  is  especially  true  of  common  highways  taken  for 
public  use,  in  which  the  public  have  a  perpetual  easement;  but  the  soil  is  the 
property  of  the  adjacent  owner  for  every  purpose  of  use  or  profit  consistent 
with  such  easement:  Peck  v.  SmiUi^  1  Conn.  104;  Deaton  v.  County  qf  Polk,  9 
Iowa,  594;  Perley  v.  Chandler,  6  Mass.  454;  Stackpole  v.  Bealy,  16  Id.  33; 
Bobbins  v.  Borman,  1  Pick.  122;  Makepeace  v.  Worden,  1  N.  H.  16;  Avery 
V.  Maxwell,  4  7d.  86,  37;  MUls  v.  Stark,  4  Id.  512,  513;  Coppv.  Neal,  7  Id. 
275,  276;  State  y.  New  Boston,  11  Id.  407,  409;  Baker  v.  Shepard,  24  Id.  208; 
Jackson  ex  dem.  Tales  v.  HathavxLy,  15  Johns.  447;  Babcock  v.  Lamb,  1  Cow. 
238,  240;  Barclay  v.  HoweWs  Lessee,  6  Pet.  498;  and  a  turnpike  company 
acquires  only  an  easement,  while  the  soil  and  freehold  are  in  the  original 
owner:  Adams  v.  Emerson,  0  Pick.  57. 

So,  generally,  railroads  acquire  but  an  easement  under  compulsory  proceed- 
ings, and  the  fee  remains  in  the  original  owner  of  the  soil,  subject  to  the 
easement:  Alabama  etc  B.  B.  v.  Burkett,  42  Ala.  83;  Peoria  etc.  B.  B.  v.  Birkett, 
62  111.  332,  336;  Henry  v.  Dubuque  etc  B.  B.,  2  Iowa,  288;  Kansas  Central 
By  v.  Allen,  22  Ran.  285;  S.  C,  31  Am.  Rep.  190;  Weitton  v.  Foster,  7  Met. 
297;  PropWs  qf  Locks  v.  Nashua  etc  B.  B.,  104  Mass.  1;  S.  C,  6  Am.  Rep. 
181;  ScoU  V.  St.  Pauletc  B*y,,  21  Minn.  322;  Cotton  v.  Boom  Co.,  22  Id.  372; 
Blake  v.  Bieh,  34  N.  H.  282;  Heard  v.  CUy  of  Brooklyn,  60  N.  Y.  242;  Lyon 
V.  Oormley,  53  Pa.  St.  261;  WesUm  Pennsylvania  B.  B.  v.  Johnston,  59  Id.  290, 
294;  Pittsburgh  etc  B.  B.  v.  Bruce,  102  Id.  23;  S.  C,  10  Am.  &  Eng.  R*y 
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<:a3.  1;  IIa88on  v.  Oil  Creel:  I?.  H.,  S  Phila.  656;  Quhnby  v.   Vermont  Centrul 
R.  /?.,  23  Vt.  387;  compare C7«ca^  etc,  B.  R,  v.  Patehm,  16  HI.  198;  S.  C,  61 
Am.  Dec.  65;  Munger  v.  Tonavoanda  R.  R.,  4  N.  T.  349;  S.  C,  53  Am.  Dec 
^4;  and  although  in  some  cases  it  has  been  held  that  the  right  of  the  rail- 
road  to  the  possession  is  practically  ezdosive,  giving  the  adjacent  land- 
owner no  right  to  enter  and  take  herbage  and  other  products  of  the  soil,  — 
Jackson  v.  Rutland  etc,  R.  R.,  25  Vt.  151;  Conneeiicut  etc.  R.  R.  r.  ffolton,  32 
Id.  43;  Troy  etc.  R.  R.  v.  Potter,  42  Id.  265;  S.  C,  1  Am.  Rep.  325,  —yet  it 
would  seem  on  principle  that  such  land-owner  should  have  all  rights  consistent 
with  the  existence  of  a  mere  easement,  as  in  other  cases:  SeoLyonv,  OornUey, 
53  Pa.  St.  261;  Preston  v.  Dubuque  etc.  R.R.,  II  Iowa,  15;  BlakeY.  Rich,  34 N. 
H.  282;  Hasson  v.  Oil  Creek  R.  R.,  S  Phila.  556;  but  on  the  other  hand,  the 
railroad  is  entitled,  for  the  purpose  of  constructing,  repairing,  and  using  its 
road,  to  remove  earth,  gravel,  stone,  timber,  and  other  materials  from  the 
land  appropriated:  Henry  v.  Dubuque  etc.  R.  R.,2  Iowa,  288;  Preston  v.  Du- 
buqueetc.  R.  i?.,  11  Id.  15;  Chapin  v.  Sullivan  R.  R.,  39  N.  H.  564;  S.  C,  75 
Am.  Dec.  237;  Aldrich  v.  Drury,  8  R.  I.  554;  S.  C,  5  Am.  Rep.  624;  Bratn- 
ard  v.  Clapp,  10  Cush.  6. 

If  an  easement  merely  is  acquired  by  the  exercise  of  the  right  of  eminent 
domain,  the  land  returns  or  reverts  to  the  owner  of  the  soil  upon  the  aban- 
donment of  the  easement:  Hastings  v.  Burlington  etc  R,  7?.,  38  Iowa,  316; 
Hooker  v.  Utica  etc.  Turnpike  Co.,  12  Wend.  371;  Jessup  v.  Loueks,  55  Pa.  St. 
•361;  but  it  is  otherwise  if  the  fee  is  acquired:  Haldemcmv.  Pennsylnaida  Cat- 
4ralR,  A,  60 Pa.  St.  425;  Reafordv.  KmghJt,  11  N.  Y.  308. 


Damon  v.  Bachb. 

[55  Pennsylvania  Statk,  67.] 

"No  Wbono  oav  bb  CoMMirrED  where  One  Pursitss  his  Legal  RxoBn 
BT  Lawtul  Means.  If  he  gets  ahead  of  others  who  had  an  equal 
chance  with  him,  the  law  finds  no  fault. 

Judgment  in  Ejectment  in  Favor  of  Venix>r  against  Vendee,  under 
which  the  land  is  delivered  to  the  vendor,  puts  an  end  to  the  equity  of 
a  purchaser  at  a  subsequent  sheriff's  sale  of  the  vendee's  equitable  inter* 
est,  under  a  judgment  previously  obtained,  although  the  vendee  suggested 
to  the  vendor  to  proceed  against  him  for  the  purchase-money,  which  the 
vendor  did,  knowing  that  there  were  judgments  against  the  vendee, 
and  accordingly  obtained  the  conditional  judgment  in  ejectment  by  con- 
fession. 

Ejectment.    The  court  directed  a  verdict  for  the  defend- 
ant on  the  evidence,  which  is  sufficiently  given  in  the  opinioa 

Pierce  and  Elliott^  and  H,  Seymour,  for  the  plaintiff  in  error. 
/.  N.  Bache,  for  the  defendant  in  error. 

*By  Court,  Thompson,  J.    No  wrong  can  be  committed  where 
one  pursues  his  legal  rights  by  lawful  means.    If  he  gets  ahead 
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of  others  in  the  race  who  bad  an  equal  chance  with  him,  the 
law  finds  no  fault,  for  one  of  its  maxims  is,  VigilarUibus  non 
<lormi€ntibu8  Icgis  subveniunt. 

All  that  can  be  justly  said  of  the  defendant,  Bache,  is,  that 
be  was  vigilant.  His  title  protects  the  other  defendants. 
Landis,  under  whom  the  plaintiff  claims,  bought  the  land  in 
<lue8tion  from  Bache  as  agent  of  the  owner  in  1847,  and  paid 
down  $35,  and  agreed  to  pay  the  balance  in  four  years,  and 
never  paid  but  $42  until  the  year  1860.  At  that  time  Bache 
had  become  the  owner  of  the  legal  title,  and  on  settling  with 
Landis,  $450  was  found  due,  and  it  was  then  agreed  that  the 
latter  should  have  the  land  if  he  paid  for  it  in  annual  install- 
ments, in  four  years,  with  interest.  He  failed  to  pay  the  in- 
stallments; and  after  two  or  more  had  fallen  due,  Bache 
brought  ejectment  to  enforce  paVment.  The  writ  was  issued 
in  May,  1862,  and  on  the  21st  of  July  following,  by  stipulation 
filed,  the  defendant  Landis  confessed  judgment  to  plaintiff  for 
the  land,  to  be  released  on  payment  of  the  purchase-money  by 
installments,  extending  through  a  period  of  eighteen  months. 
After  the  first  installment  fell  due,  Bache  issued  a  habere 
facias  for  the  land,  and  it  was  delivered  to  him.  In  1863  the 
land  was  seized  and  sold  as  the  property  of  Landis,  on  a  judg- 
ment obtained  in  1860;  and  in  1864  the  purchaser,  claiming 
to  have  acquired  Landis's  equity  in  tha  land  under  his  con- 
tract, tendered  the  purchase-money  due  on  his  article,  and 
brtmght  this  ejectment.  He  was  too  late  in  moving;  the  judg- 
ment in  ejectment  and  execution  had  put  an  end  to  his  equity. 
But  it  is  claimed  that  there  was  fraud  in  obtaining  the  judg- 
ment; that  Landis  suggested  to  the  plaintiff  to  proceed  against 
him  with  some  expectation  of  a  favor  to  his  father  and  mother, 
and  that  he  did  proceed,  knowing  that  there  were  judgments 
^igainst  him.  But  what  of  this?  He  had  a  right  to  repossess 
himself  of  the  land  for  the  condition  broken  in  the  judgment. 
Ho  did  nothing  more. 

It  is  not  alleged  he  got  judgment  for  money  not  due,  nor 
that  he  issued  execution  before  he  had  a  right  to  do  so.  The 
fact  that  Landis  told  him  of  his  condition,  and  that  he  acted 
on  that  hint,  was  all  right.  He  was  not  bound  to  give  the 
creditors  notice,  nor  to  wait  to  see  whether  or  not  they  would 
take  any  steps  to  possess  themselves  of  Landis's  equity.  They 
should  have  taken  notice  of  his  proceedings.  There  is  nc 
fraud  where  there  is  nothing  wrong,  and  the  learned  judgd 
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very  properly  directed  a  verdict  for  the  defendant  on  the  evi- 
dence. 

Judgment  affirmed. 


The  principal  cask  was  followed  in  Maxon'$  Ajptai^  75  Pa.  St  187» 
on  a  somewhat  similar  state  of  facts. 


Dare  v.  Johnston, 

[66  Pknksylvania  State,  164.] 
AOREEICEITT    TO    Ck)NVET  LaKD    17  VeNDEE  SHOULD  FiND  OiL  UPON    It    19 

TO  BE  Construed  as  an  agreement  to  convey  the  land  if  oil  should  \» 
fonnd  within  a  reasonable  time. 

Oil,  Like  Water,  is  not  Subjectt  of  Prop£RTT«  except  while  in  actual 
occupancy. 

Grant  of  Oil  Which  may  be  Found  in  Tract  of  Land  is  not  Grant 
OF  Corporeal  Hereditament,  for  which  ejectment  will  lie. 

License  Merely,  and  not  Present  Estate,  Corporeal  or  Incorporeal^ 
IS  Acquired  by  one  to  whom  the  owner  of  lands  gave  the  right  to  sink 
wells  thereon,  agreeing  to  convey  to  him  a  portion  thereof,  if  oil  waa 
fonnd  in  it,  and  giving  him  an  exdosive  right  to  sink  wells  on  the  other 
portion  for  a  certain  sum  for  each  ten  years  for  every  well  from  which  ha 
might  continuously  pump  oil,  and  further  agreeing  that  if  he  should  fail 
to  find  oil,  he  might  remove  his  buildings  and  machinery,  and  if  oil  were 
found,  that  the  right  to  pump  oil  from  the  well  should  continue  as  the 
rent  was  paid. 

It  is  Essential  to  Easement  that  there  should  be  both  a  dominant  and  a 
servient  tenement. 

Parol  License,  it  Seems,  is  Revocable  at  Pleasxtrb  of  Licenser,  be> 
fore  the  licensee  has  expended  labor  or  money  on  the  faith  of  it,  and  it 
18  none  the  less  revocable  because  a  consideration  has  been  paid  for  it;  but 
it  is  not  BO  clear  that  a  license  given  by  deed  is  revocable  at  the  pleasure 
of  the  grantor. 

License  to  Explore  for  Oil  is  not  Revocable  at  Pleasure  of  Licenser^ 
when  it  has  not  only  been  granted  by  deed,  but  the  licensee  has  taken 
possession  of  the  land  and  made  large  expenditures  thereon,  and  with 
the  understanding  that  if  oil  was  discovered  he  would  be  entitled  to  a 
conveyance  of  a  certain  portion  of  the  land,  and  to  a  lease  of  wells  on 
the  other  portion. 

License  is  Personal  Privilege,  and  is  not  Assignable.  An  assignment 
by  a  licensee  determines  the  right. 

Ejectment  by  Johnston  and  others  against  Dark  and  others. 
On  November  26,  1859,  Samuel  McGuire,  being  the  owner  in 
fee  of  the  land  in  controversy,  which  consisted  of  about  250 
acres  on  the  Allegheny  River,  and  an  island  in  the  river  of 
about  nine  acres,  entered  into  an  agreement  with  Samuel 
Baird,  which,  after  reciting  these  facts,  and  that  McGuire  wa« 
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desirous  of  having  the  land  explored  for  mineral  oil,  proceeded 
as  follows:  "  1.  Said  Baird,  as  full  consideration  for  the  right 
to  sink  one  or  more  wells  or  pits  on  the  island,  aci  four  trial 
wells  or  pits  on  the  farm,  pays  to  said  McGuire  one  hundred 
•dollars  before  commencing  work;  and  should  said  Baird  find 
oil  on  said  island,  then  said  McGuire  agrees  to  sell  to  said 
Baird  the  above  described  island  for  the  sum  of  five  hundred 
•dollars;  the  one  hundred  paid  on  commencing  work  to  be 
part  of  said  sum;  the  remaining  four  hundred  to  be  paid  on 
McGuire's  giving  him  a  warranty  deed  for  said  island  in  fee. 
"2.  Said  McGuire  covenants  and  agrees  with  said  Baird  to 
grant  him  an  exclusive  right  to  sink  wells  and  pits  for  obtain- 
ing mineral  oil  over  the  rest  of  said  estate,  on  the  following 
terms  and  conditions,  viz.:  One  hundred  dollars  for  each  and 
«very  period  of  ten  years  (ten  dollars  per  year),  for  each  and 
•every  well  or  pit  that  said  Baird  may  continuously  pump  oil 
from,  the  continuous  pumping  of  said  oil  to  be  the  evidence 
that  such  wells  or  pits  are  used.  The  rent  for  each  and  every 
well  shall  be  paid  yearly.  It  is  understood  and  agreed,  on 
the  part  of  said  Baird,  that  he  will  not,  in  boring  or  sinking 
such  wells  or  pits,  or  in  erecting  the  necessary  buildings  and 
apparatus  to  obtain  and  refine  or  prepare  for  market  said  oil, 
injure  any  part  of  said  farm  valuable  as  pasture  or  tillable; 
and  that  any  fences  interfered  with  shall  be  restored  into  good 
■condition.  It  is  further  understood  and  agreed  between  the 
parties  to  this  instrument,  that  in  case  the  said  Baird  shall 
fail  to  find  rock  oil  on  either  the  island  or  farm  aforesaid,  then 
he  shall  be  at  full  liberty  to  remove  any  buildings  or  ma- 
chinery he  may  have  put  up,  and  the  one  hundred  dollars 
paid  to  McGuire  shall  be  in  full  of  every  demand.  And  fur- 
ther, should  oil  be  found,  then  the  right  to  pump  oil  from  the 
lYells  shall  continue  as  the  said  rent  is  paid,  as  before  men- 
tioned. For  and  in  consideration  of  the  above  premises,  we 
hereby  bind  ourselves  and  our  legal  representatives  for  and  to 
the  full  performance  of  the  agreement  in  every  part.''  On 
April  2,  1861,  McGuire  conveyed  the  land,  and  under  this 
<;onveyance  the  defendants  claim;  and  on  June  29,  18G4,  Daird 
-conveyed  his  interest  to  the  plaintiffs.  The  plaintiffs  proved 
that  Baird  went  into  possession  of  the  land,  and  expended 
twenty  or  thirty  thousand  dollars  in  boring,  buildings,  etc.  It 
also  appeared  in  evidence  that  Baird  left  the  land  in  1861. 
The  jury  found  for  the  plaintiff's.  The  defendants'  fourth  as- 
signment of  error,  which  is  the  only  one  considered  by  the 
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court,  was  that  the  judge  erred  in  charging  the  jury  that 
"  with  the  lease,  and  the  possession  under  it,  and  nothing  else 
intervening  to  prevent  it,  we  charge  that  the  plaintiffs  are  en- 
titled to  recover." 

S,  Dickson^  and  Brown  and  McKelvy,  for  the   plaintiffs  iir 
error. 

r.  McConnelly  R.  Brown^  and  Wetmore  and  Clarky  for  the 
defendants  in  error. 

By  Court,  Strong,  J.  The  agreement  upon  which  tne  plain- 
tiffs below  rest  their  right  to  recover  in  ejectment  is  singularly 
obscure.  The  avowed  motive  that  induced  it  was  a  desire  of 
the  owner  of  the  land  that  an  exploration  might  be  made  to 
ascertain  whether  it  contained  mineral  oil.  But  what  rights 
it  was  intended  to  give  to  Samuel  Baird,  the  explorer,  it  is 
difficult  to  determine  from  the  language  used  by  the  parties. 
And  the  difficulty  is  increased  by  the  fact  that  the  stipula- 
tions respecting  the  island  and  those  respecting  the  farm  are 
diverse,  and  yet  they  are  mingled  together.  So  far  as  it  re- 
lates to  the  conveyance  of  any  interest  in  the  lands,  the  con- 
tract is  executory.  No  doubt  it  amounts  to  an  engagement  to 
sell  the  island  on  a  certain  contingency,  but  there  is  no  abso- 
lute covenant  to  sell.  McGuire  undertook  to  make  a  convey- 
ance  of  the  island  if  Baird  should  find  oil  upon  it.  To  allou 
to  the  agreement  a  reasonable  construction,  it  must,  of  course 
be  held  that  the  discovery  of  oil  must  be  made  within  a  rea- 
sonable time.  But  what  interest,  if  any,  did  McGuire  agree 
to  give  in  the  body  of  the  farm?  The  plaintiff  insists  that 
the  agreement  amounts  to  a  sale  of  the  oil  itself;  and  that  the 
oil,  being  a  part  of  the  land,  is  a  corporeal  hereditament,  to 
recover  possession  of  which  ejectment  will  lie.  But  if  it  be 
conceded  that  by  the  contract  there  was  a  grant  of  the  oil,  it 
by  no  means  follov/s  from  that  alone  that  ejectment  is  main- 
tainable. Oil  is  a  fluid  like  water;  it  is  not  the  subject  of 
property  except  while  in  actual  occupancy.  A  grant  of  water 
has  long  been  considered  not  to  be  a  grant  of  anything  for 
which  an  ejectment  will  lie.  It  is  not  a  grant  of  the  soil  upon 
which  the  water  rests:  Co.  Lit.  4.,  v.  It  would  confound  all 
legal  notions  were  it  held  that  an  action  can  be  maintained 
for  the  recovery  specifically  of  the  possession  of  a  subter- 
ranean spring  or  stream  of  water,  no  matter  whether  the 
waters  are  mineral  or  not.  There  is  a  manifest  difference  be* 
tween  a  grant  of  all  the  coal  or  ore  within  a  tract  of  land,  or 
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even  the  grant  of  an  exclusive  right  to  dig,  take,  and  carry^ 
away  all  the  coal  in  the  tract  (which  we  held  in  Caldwell  v. 
Fulton,  31  Pa.  St.  478  [72  Am.  Dec.  760],  to  be  a  grant  of  a 
corporeal  interest),  and  a  grant  of  the  waters  in  or  on  tha 
tract.     The  nature  of  the  subject  has  much  to  do  with  the 
rights  that  are  given  over  it,  and  to  us  it  appears  that  a  right 
to  take  all  the  oil  that  mav  be  found  in  a  tract  of  land  cannot 
be  a  corporeal  right.    The  contract  in  this  case  is  in  some 
particulars  not  unlike  that  under  consideration  in  Clement  v. 
Youngman,  40  Id.  341.  .  Like  that,  it  is  the  grant  of  an  ex- 
clusive right,  but  no  present  consideration  is  agreed  to  be- 
paid  for  the  oil.     It  contains  no  covenants  of  the  grantee 
either  to  search  for  the  oil  or  to  become  a  lessee  of  wells  on 
the  main  farm;  and  what  is  exceedingly  important,  it  pro- 
vides for  a  future  conveyance  of  the  island  and  assurance  of 
rights  on  the  mainland,  in  the  event  that  oil  should  be  dis- 
covered.    This  provision  is  very  clearly  indicative  of  an  in- 
tention that  no  present  estate  should  pass,  either  corporeal  or 
incorporeal.    If  the  agreement  referred  to  in  Clement  v.  Young- 
man^  supra,  was  correctly  ruled  to  convey  no  Qprporeal  heredita- 
ment such  as  is  essential  to  the  maintenance  of  an  ejectment,, 
much  more  must  the  contract  here  be  held  to  be  no  grant  of  a 
corporeal  interest  in  any  portion  of  the  farm.     There  is  alsa 
no  distinct  assertion  that  Baird  should  have  all  the  oil.     At 
most,  his  rights  are  made  to  extend  only  to  so  much  as  he- 
might  find.     McGuire  does  indeed  covenant  to  grant  an  ex- 
clusive right  to  sink  wells  for  obtaining  oil,  but  even  after  the 
grant  shall  be  made,  it  is  only  for  such  wells  as  he  shall  con- 
tinuously pump  oil  from  that  the  covenantee  is  to  pay  rent. 
The  only  clause  which  expressly  grants  any  right  to  take  the 
oil  is  the  last,  and  that  is,  "  should  oil  bo  found,  the  right  to 
pump  oil  from  the  wells  shall  continue"  as  the  rent  is  paid. 
This  surely  is  not  a  grant  of  all  the  oil.     Moreover,  Baird  is 
expressly  authorized  to  remove  his  buildings  or  machinery,, 
in  case  he  fail  to  find  oil.     This  provision  is  unnecessary  if  a 
corporeal  right  was  granted.     And  the  removal  of  buildings, 
etc.,  determine  all  rights  under  the  contract.     In  such  a  con- 
tingency the  one  hundred  dollars  paid  are  to  be  in  full  of 
every  demand.     These  stipulations  point  to  an  intention  that 
nothing   more   was  in   contemplation  of  the  parties  than  a 
license  before  the  proposed  explorations  should  prove  success- 
ful, and  we  think  a  license  is  all  that  Baird  acquired.     He- 
obtained  not  even  an  easement  on  the  land,  for  it  is  essential 
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to  an  easement  that  there  should  be  both  a  dominant  and  a 
43e^vient  tenement.  But  the  right,  or  privilege  assured  by  this 
<iontract  was  not  for  any  other  tract  of  land,  but  solely  for 
Baird  himself. 

Regarding,  then,  the  agreement,  not  as  a  conveyance  of  cor- 
poreal estate,  but  as  a  license,  we  proceed  to  the  consideration 
of  its  effect.  Generally  a  parol  license  is  revocable  at  the 
pleasure  of  the  licenser,  and  it  is  none  the  less  revocable  be- 
-cause  a  consideration  has  been  paid  for  it:  Wood  v.  Leadhitter^ 
13  Mees.  &  W.  838.  It  cannot  be  doubted,  therefore,  that 
McGuire  might  have  revoked  the  license  in  this  case  had  it 
been  given  by  parol  at  any  time  before  Baird  had  expended 
labor  or  money  on  the  faith  of  it,  in  prosecuting  the  explora- 
tions. By  so  doing  he  might  have  subjected  himself  to  a  lia- 
bility to  respond  in  damages,  but  his  right  to  withdraw  the 
permission  given  would  have  been  inseparable  from  the  nature 
of  the  arrangement.  Here,  however,  the  license  was  not  parol; 
it  was  given  by  deed.  It  is  not  so  clear  that  a  license  given 
by  deed  is  revocable  at  the  pleasure  of  the  grantor.  See  the 
Law  of  Mines,  Minerals,  and  Quarries,  by  Arundel  Rogers,  a 
late  English  elementary  treatise,  page  313.  Without  pausing 
to  inquire  how  this  may  be,  how  stands  the  case  when  a  license 
has  not  only  l)een  granted  by  deed,  but  acted  upon,  and  when 
the  licensee,  on  the  faith  of  it,  has  made  large  expenditures? 
It  must  be  admitted  that  the  license  to  Baird  authorized  him 
to  go  upon  the  land,  to  bore  or  sink  wells  and  to  erect  the 
machinery  and  buildings  necessary  for  obtaining  oil,  or  at 
least  for  ascertaining  whether  it  existed  on  the  land.  The 
privilege  included  a  right  to  occupy  so  much  of  the  surface  as 
was  required  to  enable  him  to  enjoy  the  main  thing  granted. 
These  privileges,  though  not  all  expressly  given,  are  plainly 
implied;  they  would  be,  were  no  reference  made  to  them. 
They  are,  however,  spoken  of  in  such  a  manner  as  to  leave  no 
doubt  that  it  was  intended  they  should  go  with  the  right  to 
sink  wells.  And  the  evidence  given  at  the  trial  shows  that  in 
the  enjoyment  of  his  license  Baird  did  occupy  portions  of  the 
land,  that  he  expended  a  large  sum  of  money  in  sinking  wells, 
and  the  verdict  of  the  jury  establishes  that  there  has  been  no 
abandonment. 

It  has  been  held  in  this  state  that  even  a  parol  license 
•ex<>cuted  may  become  an  easement  upon  the  land,  and  that 
ivhen  acts  have  been  done  by  one  party  in  reliance  upon  a 
license  granted  to  another,  the  latter  will  be  equitably  estopped 
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from  revoking  it  to  the  injury  of  the  former:  LeFevre  v.  Le  FevrCy 
A  Serg.  &  R.  241  [8  Am.  Dec.  696];  Rerich  v.  Kern,  14  Id.  267 
[16  Am.  Dec.  497];  Lacy  v.  Ametty  33  Pa.  St.  169.  These  are 
<3ase8,  it  is  true,  where  the  license  was  not  personal,  but  where 
a  servitude  had  been  imposed  for  the  benefit  of  another  tene- 
ment. In  them  an  easement  was  allowed  in  favor  of  the 
dominant  tenement,  appurtenant  to  it,  and  passing  with  it  to 
a  grantee  of  the  license,  as  held  in  McKUlip  v.  Mcllhenny^  2 
Watts,  466.  The  same  reasons  which  were  controlling  in  these 
decisions  appear  to  us  to  be  applicable  to  the  present  case. 
Admitting,  as  we  must,  that  we  are  not  to  confound  the  con- 
tingent covenant  to  sell  the  island,  and  to  accept  Baird  as  a 
tenant  of  wells  on  the  mainland,  with  the  antecedent  rights 
given  to  explore,  we  have  still  the  facts  that  under  the  license 
to  explore  he  was  in  possession  of  certain  portions  of  the  land, 
that  such  possession  was  authorized,  that  in  taking  it  and 
continuing  it  large  expenditures  had  been  made,  and  that 
neither  the  occupancy  itself  nor  the  right  to  maintain  it  has 
€ver  been  abandoned.  Add  to  this  the  fact  that  if  oil  should 
be  discovered  as  a  result  of  his  search,  Baird  was  assured  that 
he  would  be  entitled  to  a  conveyance  of  the  island  and  a  lease 
of  wells  on  the  mainland,  and  it  would  seem  grossly  unjust  in 
McGuire  to  make  all  his  expenditures  fruitless  to  him,  and  by 
revoking  the  license  deprive  him  of  the  right  the  expectation  of 
which  induced  his  expenditure.  If  in  £e  Fevre  v.  Le  FevrCy  aupraj 
there  was  enough  to  raise  an  estoppel  and  prevent  the  licenser 
from  denying  to  the  licensee  the  fruit  of  his  expenditure,  there 
surely  is  in  this.  Taking  the  occupancy  of  so  much  land  as 
was  necessary  for  the  allowed  explorations  as  was  authorized, 
it  was  authorized  for  a  consideration,  and  so  was  the  continu- 
ance of  the  occupation.  Call  this  what  we  may, — an  easement, 
which  is  an  incorporeal  right,  or  a  temporary  right  to  posses- 
sion, defeasible,  and  ended  when  it  shall  be  ascertained  that 
the  land  does  not  contain  oil,  —  it  was  not  for  Mr.  McGuire  to 
take  it  away.  Neither  his  conveyance  of  the  land  nor  a  re-en- 
try by  himself  could  deprive  Baird  of  the  rights  obtained  by 
him  in  virtue  of  the  license  and  the  action  under  it. 

If,  therefore,  the  case  stood  upon  this  ground  alone,  we 
should  be  of  opinion  that  the  plaintiffs  below  were  entitled  to 
recover  the  possession  of  so  much  of  the  island  and  farm 
as  the  licensee  had  taken  the  occupancy  of  for  the  pur- 
pose of  sinking  wells  and  ascertaining  whether  oil  is  to  be 
found.    Thus  far  the  disseisin  of  McGuire  or  his  grantees 
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would  be  regarded  unlawful,  and  we  should  feel  ourselves 
justified  in  sustaining  an  ejectment  to  restore  a  possession 
wrongfully  taken  away. 

But  this  ejectment  was  brought  by  the  grantees  of  Baird, 
not  by  himself.     We  are,  therefore,  brought  to  a  consideration 
of  the  effect  of  his  grant.     Looking  to  the  contract,  it  is  plain 
the  license  was  a  personal  privilege.    It  was  given  to  Samuel 
Baird,  and  not  to  his  assigns.     And  it  was  a  privilege  to  be 
enjoyed  exclusively  on  the  land  of  McOuire.    It  was  not  for  the 
benefit  of  any  other  tenement.    It  was  not  appurtenant  to  any 
other  lands,  but  it  belonged  exclusively  to  the  person  of  the 
grantee.     This  is  affirmable,  not  only  of  the  right  to  explore, 
but  of  the  right  to  occupy  lands  for  the  purpose  of  exploration. 
The  latter  is  only  an  incident  of  the  former.     It  is  but  adjutory 
of  the  former.    When  the  right  to  search  for  oil  is  gone,  the 
right  to  occupy  land  for  such  a  search  is  gone  with  it.     That 
a  license  is  a  personal  privilege,  and  not  assignable,  is  a  well- 
settled  principle.    It  is  induced  almost  always  by  confidence 
in  the  character  of  the  licensee.    A  man  may  well  accord  a 
privilege  upon  his  lands  to  one  person  which  he  would  refuse 
to  all  others.     Hence  it  is  held  that  a  personal  lioense  is  not 
assignable,  and  that  an  assignment  by  a  licensee  determines 
his  right.    Though  a  licenser  may  be  estopped  from  recalling 
the  privilege  granted,  the  licensee  may  destroy  it.    He  may 
abandon  or  release.     He  cannot  substitute  another  to  his 
right.    The  cases  are  numerous  in  which  it  has  been  held  that 
his  assignment  puts  an  end  to  the  license:  King  v.  Hewtorij 
Bridg.  115;   Evil  v.  Babcocky  4  Johner.  418;   Prince  v.  Casej  10 
Conn.  375  [27  Am.  Dec.  675];  Emerson  v.  Fish,  6  Me.  200  [19 
Am.  Dec.  206].    It  is  true  that  in  Muakett  v.  HiUj  5  Bing. 
N.  C.  694,  it  was  ruled  that  a  license  to  search  for  and  raise 
metals,  and  also  to  carry  them  away  and  convert  them  to  the 
licensee's  own  use,  passes  an  interest  capable  of  being  assigned. 
But  in  that  case  the  license  was  by  indenture,  it  was  given  to 
the  licensees,  their  executors,  administrators,  and  assigns,  and 
the  indenture  contained  an  express  provision  that  the  license 
and  authority  should  be  assignable  by  deed.    The  case,  then>> 
fore,  is  not  in  conflict  with  the  rule  that  a  personal  license  is 
not  assignable,  in  which  respect  it  differs  from  a  grant  which 
carries  an  interest.     Whatever,  therefore,  might  have  been 
Baird's  rights  had  he  retained  the  privilege  given  to  him  by 
the  agreement,  his  grantees  cannot  recover  in  ejectment. 
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This  view  of  the  case  dispenses  with  the  necessity  of  consid- 
ering any  other  than  the  fourth  assignment  of  error. 
The  judgment  is  reversed. 


Water  is  mot  Svbjextt  or  Profertt  szcxft  whilb  nr  Aoittal  Oocu- 
FAMCY:  See  Stein  v.  Burden,  65  Am.  Deo.  394,  and  note;  Kidd  v.  Laird,  7<i 
Id.  472;  Dams  v,  OetcheU,  79  Id.  636;  Bhodea  r,  WhUdtead,  84  Id.  631. 

Q&ANT  OF  Minerals  or  Right  to  Dig  Minerals,  whether  Grant  of 
Corporeal  Interest:  See  Oloninger  v.  Franklin  Coal  Co,,  ante,  p.  720,  and 
note  722. 

License,  Reyooabiutt  of:  See  HageUon  v.  Putnam,  64  Am.  Dec.  16G, 
and  note  digesting  prior  cases  in 'this  series;  Bush  v.  Sullivan,  54  Id.  506; 
Riddle  v.  Brown,  56  Id.  202;  Foster  v.  Browning,  67  Id.  505;  Wynn  v.  Oar- 
land,  68  Id.  190;  Fulir  v.  Dean,  69  Id.  484;  Rhodes  v.  OUs,  73  Id.  439;  WUk- 
erskam  v.  Orr,  74  Id.  348;  Oiles  v.  Simonds,  77  Id.  373;  Burton  v.  Scherpf,  79 
Id.  717;  Snowden  v.  Wilas,  81  Id.  370;  Beattjf  r,  Oregory,  85  Id.  546;  CUUe  v. 
Carr,  91  Id.  442;  Long  v.  Bttchanan,  92  Id.  653;  and  see,  particularly  as  to 
the  revocability  of  licenses  to  mine,  Bush  v.  Sullivan,  Riddle  v.  Brown,  BeaUy 
▼.  Oregory,  supra, 

LioENSB  is  Personal  Privxleox,  and  is  not  Assignable:  Note  to 
BidBerY,  Kelly,  10  Am.  Dec  41;  BmerwnY.  Fisk,  19  Id.  206;  Prince  ▼.  Case, 
27  Id.  675,  680;  CowUs  ▼.  Kidder,  57  Id.  287. 

The  fbinoipal  case  is  cited  in  Kams  ▼.  Tanner,  66  Pa.  St  308,  in  hold- 
ing that  where  one  granted  to  anothdr  the  right  of  boring  for  oil  and  mining 
on  a  certain  tract  of  land,  with  a  right  of  way  over  it,  and  the  privilege  of 
erecting  the  necessary  and  convenient  buildings  and  machinery,  ejectment 
may  be  sostained  by  the  holder  of  the  right  to  restore  a  possession  unlaw- 
fully taken  away;  and  in  Meek  v.  Breckenridge,  29  Ohio  St.  650,  to  the  point 
that  an  estoppel  to  deny  the  existence  of  an  easement,  growing  out  of  an  exe- 
cuted license,  is  as  effectual  to  confer  the  right  to  the  enjoyment  of  the  ease- 
ment as  if  the  right  had  been  made  the  subject  of  an  express  grant,  and  upon 
the  conveyance  of  the  estate  to  which  the  use  is  attached,  the  easement  goes 
to  the  grantee  aa  folly  and  efiGBCtoally  a^  if  the  grantor  owned  the  fee  of  the 
adjoiniiig  estate. 


Hbrdio  V.  TOUNO. 

[66  Pennsylvania  State,  176.J 

Replevin  Lies  in  Pennsylvania  wherever  One  Claims  Goods  in'Pos- 
SESSION  OF  Another,  without  regard  to  the  manner  in  which  the  posses- 
sion was  obtained. 

Reflevin  is  Founded  upon  Unlawful  Takinq,  which  fixes  the  character 
of  the  recovery,  and  enters  directly  into  the  question  of  damages. 

Replevin  Sounds  in  Damages  as  Trespass;  and,  it  seems,  exemplary 
damages  may  be  given  where  there  has  been  outrage  in  the  taking,  or 
vexation  and  oppression  in  the  detention. 

VXBDIOT  VOR  PlAINTIFP  IN  REPLEVIN  TrANSVEBS  TiTLB  TO  DEFINSlABTy  it 

seems,  on  a  plea  of  property  and  retention  by  the  defendant. 
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MXASUBE  OF  Damages  in  Replevin  mat  be  Less  than  Value  of  Prop- 
EBTT  in  a  proper  case,  as  it  may  go  beyond  the  valne  to  compensate  for 
injustice  and  outrage. 

Measube  of  Damages  in  Replevin  fok  Loos  Cut  from  Adjoining  Tbact 
THROUGH  Bona  Fide  Mistake  as  to  the  boundary  line,  and  transported 
to  a  boom,  is  the  value  of  the  logs  at  the  boom,  less  the  cost  of  cutting, 
hauling,  and  driving  them  there. 

Replevin  by  Herdic  &  Co.  against  Young  &  Co.  for  log»  cut 
by  the  latter  upon  the  land  of  the  former.  The  facts  are 
stated  in  the  opinion. 

Gr.  White  and  J.  W,  Coirdy^  for  the  plaintiffs  in  error. 

TF.  J7.  Arm8tr<yng  and  H,  C,  Parsons,  for  the  defendants  in 
error. 

By  Court,  Agnew,  J.  This  writ  of  error  taken  by  the  plain- 
tiffs below  raises  a  single  question, — as  to  the  true  measure  of 
damages.  The  defendants  being  engaged  in  cutting  timber 
on  their  own  tract,  but  mistaking  their  true  boundary,  cut 
saw-logs  on  the  adjoining  tract  of  the  plaintiffs.  The  act 
seems  not  to  have  been  willful  or  wanton,  but  to  have  been 
done  in  a  bona  fide  belief  of  title  to  the  locus  in  quo.  The  logs 
were  driven  to  the  boom  by  the  defendants,  and  there  replevied 
by  the  plaintiffs.  The  plaintiffs  offered  proof  of  the  value  of 
the  logs  at  the  boom,  which  was  rejected  by  the  court,  and 
the  jury  were  instructed  that  the  measure  of  damages  was  the 
value  of  the  timber  on  the  stump  where  the  trees  were  cut. 
The  question  is  perhaps  a  new  one  in  this  state,  and  not  well 
settled  elsewhere;  but  it  seems  to  me  there  are  well-known 
principles  to  lead  us  to  a  proper  conclusion.  Replevin  lies  in 
this  state  wherever  one  man  claims  goods  in  the  possession  of 
another,  without  regard  to  the  manner  in  which  the  posses- 
sion was  obtained:  Keite  v.  Boyd,  16  Serg.  &  R.  301;  Weaver 
v.  Lavjrencey  1  Dall.  157;  Shearick  v.Huber,6  Binn. 3;  Slough" 
ton  V.  Rappaloj  3  Serg.  &  R.  562;  Moser  v.  Libenguth,  2  Rawle, 
428.  But  in  its  origin,  the  action  was  founded  upon  an  un- 
lawful  taking  of  the  property:  Wilkeson  on  Replevin,  6;  Law 
Library,  1;  3  Bla.  Com.  145.  It  was  confined,  according  to 
Sir  William  Blackstone,  to  the  single  case  of  taking  goods  by 
distress,  but  the  earlier  and  later  English  authorities  show 
that  this  is  an  error:  3  Chitty's  Blackstone,  145,  in  notes;  1 
Chitty's  General  Practice,  p.  811,  c.  10,  sec.  2.  The  unlawful 
taking  gives  character,  therefore,  to  the  recovery,  and  enters 
directly  into  the  question  of  damages.     Hence  it  is  said  that 
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in  replevin  a  verdict  for  the  plaintifiF  gives  damages  precisely 
as  in  trespass;  and  if  the  verdict  be  for  the  defendant,  dam- 
ages are  given  as  in  a  verdict  for  a  plaintiff  in  trespass:  Vol. 
1,  pt.  2,  Troubat  and  Haly's  Penn.  Practice,  by  Fish,  ed.  1867, 
p.  585,  citing  Archbold's  Practice,  193;  McDonald  v.  Scai/c,  11 
Pa.  St.  385  [51  Am.  Dec.  556].  Rogers,  J.,  in  the  last  case,  cites 
the  language  of  Chief  Justice  Kent  in  Hopkins  v.  Hopkins,  10 
Johns  372,  that  the  action  of  replevin  is  grounded  on  a  tortious 
taking,  and  it  sounds  in  damages  like  an  action  of  trespass. 
The  analogy  has  been  carried  so  far  in  this  state  that  the  settled 
docrine  in  replevin  is,  that  exemplary  damages  may  be  given 
where  there  has  been  outrage  in  the  taking,  or  vexation 
and  oppression  in  the  detention:  McDonald  v.  Scaife^  supra; 
McCabe  v.  Moreheadj  1  Watts  &  S.  513.  In  the  last  case,  Ser- 
geant, J.,  citing  Brizbee  v.  Meybee,  21  Wend.  144,  says  where 
a  writ  of  replevin  is  sued  out  fraudulently,  and  without  color 
of  right,  the  jury  would  be  warranted  in  giving  even  exem- 
plary damages,  in  the  same  manner  they  might  do  for  a  wan- 
ton and  malicious  trespass.  So  the  effect  of  a  verdict  for  the 
plaintiff  in  replevin  for  damages  on  a  plea  of  property  and 
retention  by  the  defendant  is  to  transfer  the  title  in  the  goods; 
so  much  so,  that  a  clause  in  the  property  bond  to  return  them 
to  the  plaintiff  is  void:  Moore  v.  Shenk^  3  Pa.  St.  13  [45  Am. 
Dec.  618]. 

The  value  of  the  property  being  in  replevin,  as  in  trespass, 
the  common  measure  of  damages  was  not  the  only  guide;  the 
moment  we  are  at  liberty  to  resort  to  the  circumstances  at- 
tending the  taking  to  qualify  the  general  rule,  it  can  make  no 
difference  whether  the  purpose  be  to  moderate  or  to  enlarge 
the  damages.  If  we  go  beyond  the  value  to  compensate  for 
injustice  and  outrage,  the  same  principle  requires  us  in  a 
proper  case  to  restrict  a  value  derived  from  the  labor  and  ex- 
pense of  the  defendant  to  that  less  sum  which  the  state  of  the 
property  at  the  time  of  taking  and  the  true  demands  of  jus- 
tice require.  As  remarked  by  Lowrie,  C.  J.,  in  Morrison  v. 
Robinson^  31  Pa.  St.  458,  our  natural  sense  of  justice  furnishes 
the  ground  and  the  measure  of  compensation  for  injuries  done 
by  one  man  to  the  property  of  another,  and  domands  an  ade- 
quate remedy  to  obtain  it. 

In  trespass  for  mesne  profits,  compensation  was  therefore 
held  to  be  the  measure  of  damages,  and  the  defendant  will  be 
allowed  for  the  value  of  permanent  improvements  erected  by 
one  whose  title  he  had  bought.     On  the  same  point,  see  Hus- 
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ton  V.  Wickeraham,  2  Watts  &  S.  314;  Jones  v.  Brownfield^  2 
Pa.  St.  59,  per  Grier,  P,  J.  Such  compensation  merely  would 
have  been  the  standard  in  this  case  had  ejectment  or  trespass 
gun  re  clauaum  /regit  been  brought  instead  of  replevin.  The 
value  of  the  timber  on  the  ground  would  have  measured  the 
mesne  profits.  Upon  principle  and  analogy,  it  is  unjust  to 
give  to  the  plaintiffs  the  advantage  of  the  labor  and  expense 
of  the  defendant's  cutting  and  hauling  the  logs  and  driving 
them  to  the  boom.  Yet  if  we  confine  our  view  to  the  condi- 
tion of  the  property  at  the  time  of  replevy,  instead  of  going 
back  to  the  time  of  the  taking,  this  would  be  the  mere  efiect 
of  a  change  in  the  form  of  action,  and  not  of  an  alteration  of 
the  circumstances.  It  is  well  known  that  the  expense  of  cut- 
ting, hauling,  and  rafting  to  a  distant  market  far  exceeds  the 
cost  of  the  timber  on  the  ground,  or  timber-leave,  as  it  is  often 
called.  If  we  add  to  this,  as  might  be  the  case,  the  expense 
of  sawing  the  logs  into  boards,  and  a  replevin  for  the  boards, 
the  injustice  is  gross  in  a  case  of  inadvertent  trespass. 

The  primary  purpose  of  replevin  is  to  recover  the  property 
in  specie,  not  its  value. 

A  change  in  its  form  will  not  prevent  this  so  long  as  its 
identity  can  be  established.  Snyder  v.  Vaux,  2  Rawle,  425  [21 
Am.  Dec.  466],  decides  that  the  converting  of  timber  trees  cut 
by  the  defendant  into  posts  and  rails  is  not  such  an  altera- 
tion as  to  prevent  a  recovery  hi  replevin.  A  willful  trespasser, 
says  Justice  Smith,  cannot  acquire  title  to  property  merely 
by  changing  it  from  one  article  into  another;  as  by  working 
trees  cut  down  into  shingles  or  into  cord-wood  or  rails,  so  long 
as  the  identity  of  the  original  materials  can  be  shown.  It  is 
in  the  power  of  the  defendant  in  replevin  to  relinquish  that 
proportion  of  its  value  which  his  labor  or  money  has  added  to 
it  by  suffering  the  sheriff  to  return  it  to  the  owner. 

But  this  result  depends  on  himself.  If  he  claim  the  addi- 
tional value,  it  is  always  his  right  to  retain  the  property  by 
giving  a  property  bond;  and  the  effect  of  a  verdict  for  damages 
in  favor  of  the  plaintiff  is  to  transfer  the  title  to  the  defendant. 
If,  therefore,  he  denies  that  his  trespass  was  willful  or  wanton, 
and  claims  a  right  to  the  additional  value  given  to  the  chattel 
by  his  labor  and  money  in  converting  and  transporting  it  to 
the  place  where  it  is  replevied,  he  has  it  in  his  power  to  bring 
the  damages  of  the  plaintiff  to  their  true  standard.  In  a  case 
of  inadvertent  trespass,  or  one  done  under  a  bona  fide  but  mis- 
taken belief  of  right,  this  would  generally  be  the  value  of  the 
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logs  at  the  boom  (the  place  here  of  replevy),  less  the  cost  of 
-cutting,  hauling,  and  driving  to  the  boom.  Such  a  standard 
of  damages,  growing  out  of  the  nature  of  the  act  and  of  the 
form  of  action,  is  reasonable,  and  does  justice  to  both  parties. 
It  saves  to  the  otherwise  innocent  defendant  his  labor  and 
money,  and  gives  to  the  owner  the  enhancement  of  the  value 
of  his  property  growing  out  of  other  circumstances,, such  as  a 
rise  in  the  market  price,  a  difiTerence  in  price  between  locali* 
ties,  or  other  adventitious  causes. 

These  principles  are  recognized  fully  by  Mr.  Sedgmck  in 
his  valuable  treatise  on  damages,  ed.  1852:  ''That  the  intent 
of  the  defendant  is  material  in  regard  to  damages,  has  always 
been  recognized  in  our  law":  p.  455.  "The  question  of  in- 
tention is  urged  only  in  mitigation  or  aggravation  of  dam- 
ages ":  Id.  455,  628.  On  page  495,  he  says:  "  If  the  property 
had  been  altered  and  increased  in  value,  the  rule  would  again 
<iepend  on  the  character  of  the  conversion.  If  that  were  will- 
ful, then  the  value  of  the  articles  so  increased  would  be  the 
rule.  But  this  should  never  be  where  the  act  was  bona  fide; 
and  in  such  case,  the  true  rule  would  be  to  allow  the  defend- 
ant for  whatever  value  his  labor  had  actually  conferred  upon 
the  property  ":  See  also  Id.  501. 

The  court  below  erred,  therefore,  in  rejecting  the  plaintiffs' 
•evidence  of  the  value  of  the  logs  in  the  boom;  the  evidence 
being  received,  the  defendants  would  be  left  to  rebut  it,  if  their 
trespass  was  unintentional,  by  showing  how  much  it  cost  to 
out  and  haul  the  logs  and  drive  them  to  the  boom. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Thx  principal  casb  as  it  first  came  Wore  the  court  is  reported  in  Fotii^ 
▼.  Herdie^  55  Pa.  St.  172.  In  Young  v.  Lloyd,  65  Id.  199,  it  appeared  that 
lioyd  had  sold  Young  A,  Ca  the  standing  timber  from  which  the  logs  in  ques- 
tion, in  the  principal  case,  were  cut,  and  had  pointed  out  the  boundary  lines 
of  his  lot.  In  an  action  by  him  to  recover  the  price  of  the  logs,  it  was  held 
that  Young  k  Co.  could  set  off  only  the  costs  in  the  repleyin  suit. 

Replevin,  whkthxb  Lixs  vor  Merb  Wrongful  Detention:  See  Badger 
V.  P/dnney,  8  Am.  Dec.  105;  Marshall  v.  Davia,  19  Id.  463;  Wataon  v.  Wat- 
son, 23  Id.  324;  Crocker  v.  Mann,  26  Id.  684;  Boot  v.  French,  28  Id.  482; 
SJiaddon  v.  Knott,  58  Id.  63;  Deairmon  v.  BlaMurn,  60  Id.  160;  note  to  IJichty 
v.  Hinsdale,  77  Id.  453;  Hanoood  v.  Smethurst,  80  Id.  207;  Anderson  v.  Hajh 
Ur,  85  Id.  318,  320;  OUson  v.  MernO,  91  Id.  428;  Evekth  v.  Blossom,  92  Id.  555. 

Measure  of  Damages  in  Trespass  de  Bonis  Abportatis  is  Ordinarily 
Value  of  Property:  Woolley  v.  Carter,  1 1  Am.  Dec.  521 ;  Benjamin  v.  Ben* 
Jamin,  39  Id.  384;  Bose  v.  Story,  44  Id.  121;  Harker  v.  Dement,  52  Id.  670} 
£>aniels  v.  Broton,  69  Id.  505;  Freidenheit  v.  Edmundson,  88  Id.  141. 
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Measube  of  Damages  in  Replevin  is  Ordtnarilt  Valce  of  Prop- 
erty: Moore  v.  Shenk,  45  Am.  Dec.  618;  McDonald  v.  Smife,  61  Id.  556;  Linm 
V.  Wright,  70  Id.  282;  BenneU  v.  Ilood,  79  Id.  705;  BooUl  v.  ^Wonan,  88  Id. 
730;  compare  Jenninys  v.  Johison,  49  Id.  451 ;  StOc^t  v,  Dohrman,  51  Id.  450L. 

Exemplary  Damages  are  Recoverable  in  Trxspass  ds  Bonis  Aspor- 
TATIS,  if  accompanied  by  circumstances  of  aggravation:  HiU  v.  Lon^,  18  Am. 
Dec.  719;  note  to  Merrills  v.  Tariff  Mffj.  Co,,  27  Id.  688;  note  to  Au^u  v. 
WHwn,  50  Id.  766;  Parker  v.  Miae,  62  Id.  776,  777;  FreidenJteU  v.  Edmund- 
tfon,  88  Id.  141. 

Exemplary  Damages  are  Recoverable  in  Replevin,  if  there  are  cir> 
camstances  of  aggravation  or  outrage  attending  the  taking  or  detention; 
Note  to  Merrills  v.  Tariff  Mfo-  Co.,  27  Am.  Dec.  688;  Moore  v.  Slienh^  45  Id. 
618;  McDonald  v.  ScaifCf  51  Id.  556,  and  note.  The  principal  case  is  cited 
in  Craig  v.  KUne,  65  Pa.  St.  415,  to  the  point  that  exemplary  damages  may 
be  given  in  replevin  where  there  has  been  outrage  in  the  taking,  or  vexation 
and  oppression  in  the  detention)  and  on  the  other  hand,  an  innocent  mistake 
in  the  taking  or  detention  may  reduce  the  damages. 

Judgment  por  Plaintipf  in  Replevin,  Trespass,  or  Trover,  whether 
Transfers  Title  to  Defendant:  See  Acheaon  v.  Miller,  59  Am.  Dec.  663,. 
and  note  coUeoting  prior  cases;  Moore  v.  Slienk,  45  Id.  618. 

The  principal  case  is  cited  in  £Ige  v.  Kille,  84  Pa.  St.  340,  to  the  point 
that  persons  who  act  in  good  faith  in  the  working  of  mines  and  in  the  re- 
moval of  the  ore  should  be  chargeable  for  it  only  with  its  value  in  place;  in 
Coleman's  Appeal,  62  Id.  278,  to  the  point  that  the  case  of  a  tenant  in  com- 
mon of  ore  banks,  who  has  no  other  means  of  obtaining  his  own  share  than 
by  taking  at  the  same  time  the  shares  of  his  co-tenants,  is  entitled  to  a  still 
more  favorable  regard  than  that  of  a  trespasser  by  mistake  or  ignorance,  and 
the  value  of  the  ore  in  place  is,  therefore,  the  just  basis  of  accoont;  in  Rail- 
road Co,  V.  Hutcldns,  37  Ohio  St.  205,  to  the  point  that  a  person  deprived 
of  his  property  by  an  unintentionally  wrongful  act,  who  seeks  redress  in 
damages,  is  not  entitled  to  receive  from  the  wrong-doer  an  increase  of  dam- 
ages by  reason  of  accessions  to  the  value  of  the  property  from  the  labor  or 
skill  of  such  wrong-doer;  and  to  the  same  effect  is  Railroad  Co.  v.  HtUcluMi,. 
32  Id.  580;  but  compare  Barton  Coal  Co,  v.  Cox,  39  Md.  24,  commenting 
upon  the  principal  case;  and  see  the  principal  case  also  explained  in  Lyhen» 
Valley  Coal  Co,  v.  Dock,  62  Pa.  St.  239,  in  that  there  is  a  plain  distinction 
in  measuring  damages  between  property  rightfully  acquired  and  that  taken 
wrongfully. 


West  Chester    and  Philadelphia    Railroad 

Company  v.  Miles. 

[55  Prknsylvakia  State,  209.] 

Common  Carrier  mat  Make  Reasonable  Rec^ulations  as  to  separation  of 
passengers. 

Common  Carrier's  Right  to  Separate  Passengers  is  Founded  upon  nis 
private  property  in  the  means  of  conveyance  aiid  upon  the  public  interest. 

Common  Carrier's  Regulation  as  to  Seating  Passengers  bo  as  to  pre- 
serve order  and  decorum  is  reasonable  and  proper,  both  as  regards  his 
right  of  private  property  and  the  public  interest. 
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CONMON   CARHIli:R*S  REGULATION  AS  TO  SEPARATION  OF  BlACK  FBOM  WhITB- 

Passengers  is  sound  and  reasonable. 

Trespass  by  Mary  E.  Miles  against  the  West  Chester  and 
Philadelphia  Railroad  Compatiy.  The  plaintiff,  a  colored 
woman,  got  into  a  car  of  the  defendant  at  Philadelphia  to  go 
to  Oxford,  and  took  a  seat  at  or  near  the  middle  of  the  car. 
A  rule  of  the  defendant  required  the  conductor  to  make  col- 
ored persons  sit  at  one  end  of  the  car.  The  conductor  accord- 
ingly got  a  seat  for  the  plaintiff  at  the  end  of  the  car,  and 
asked  the  plaintiff  to  take  it,  but  she  positively  and  presist- 
ently  refused  to  comply  with  the  request,  and  after  being  told 
of  the  rule,  and  that  she  must  leave  the  car  if  she  did  not 
obey,  the  conductor  finally  removed  her.  The  defendant  re- 
quested theoourt  to  charge  that  if  the  jury  found  that  the  seat 
which  the  plaintiff  was  directed  to  take  was  in  all  respects  a 
comfortable,  safe,  and  convenient  seat,  not  inferior  in  any  respect 
to  the  one  she  was  directed  to  leave,  she  could  not  recover,  but 
the  court  charged  that  a  regulation  which  prohibited  a  well- 
behaved  colored  person  from  taking  a  vacant  seat  in  a  car,, 
simply  because  she  was  colored,  was  not  a  regulation  which 
the  law  allows,  and  denied  the  defendant's  request,  and  added 
that  the  defendant  could  not  compel  the  plaintiff  to  change- 
her  seat  simply  on  account  of  her  color.  The  plaintiff  had  a 
verdict,  whereupon  the  defendant  sued  out  a  writ  of  error. 

E.  S.  MUler^  for  the  plaintiff  in  error. 

G.  H.  Earle  and  R.  P.  White,  for  the  defendant  in  error. 

By  Court,  Aonew,  J.  It  is  admitted  no  one  can  be  excluded 
from  carriage  by  a  public  carrier  on  account  of  color,  religious 
belief,  political  relations,  or  prejudice.  But  the  defendants 
in  their  point  asked  the  court  to  say  that  if  the  jury  find 
that  the  seat  which  the  plaintiff  was  directed  to  take  was  in  all 
respects  a  comfortable,  safe,  and  convenient  seat,  not  inferior 
in  any  of  these  respects  to  the  one  she  was  directed  to  leave,, 
she  could  not  recover.  The  case,  therefore,  involves  no  asser- 
tion of  the  inferiority  of  the  negro  to  the  white  passenger;  but 
conceding  his  right  to  be  carried  on  the  same  footing  with  the- 
white  man,  it  assumes  it  to  be  not  unreasonable  to  assign 
places  in  the  cars  to  passengers  of  each  color.  The  simplo 
question  is,  whether  a  public  carrier  may,  in  the  exercise  of 
bis  private  right  of  property,  and  in  the  due  performance  of 
his  public  duty,  separate  passengers  by  any  other  well-defined 
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^characteristic  than  that  of  sex.  The  ladies'  car  is  known  upon 
every  well-regulated  railroad,  implies  no  loss  of  equal  right  on 
the  part  of  the  excluded  sex,  and  its  propriety  is  doubted  by 
none. 

This  question  must  be  decided  upon  reasonable  grounds. 
If  there  be  no  clear  and  reasonable  difference  to  base  it  upon, 
separation  cannot  be  justified  by  mere  prejudice.  Nor  is  merit 
a  test.  The  negro  may  be  proud  of  his  service  in  the  field  as 
a  defender  of  his  country.  But  it  was  not  thought  indefensible 
to  separate  even  white  soldiers  from  other  passengers.  There 
was  a  clear  and  well-founded  difference  between  the  civil  and 
military  character,  and  the  separation  of  soldiers  from  citizens 
implied  no  want  of  equality,  but  a  sound  regulation  of  the  right 
of  transit. 

The  right  of  the  carrier  to  separate  his  passengers  is  founded 
upon  two  grounds:  his  right  of  private  property  in  the  means 
of  conveyance,  and  the  public  interest.  The  private  means  he 
uses  belong  wholly  to  himself,  and  imply  the  right  of  control 
for  the  protection  of  his  own  interest  as  well  as  the  perform- 
ance of  his  public  duty.  He  may  use  his  property,  therefore, 
in  a  reasonable  manner.  It  is  not  an  unreasonable  regulation 
to  seat  passengers  so  as  to  preserve  order  and  decorum,  and  to 
prevent  contacts  and  collisions  arising  from  natural  or  well- 
known  customary  repugnancies,  which  are  likely  to  breed  dis- 
turbances by  a  promiscuous  sitting.  This  is  a  proper  use  of 
the  right  of  piivate  property,  because  it  tends  to  protect  the 
interests  of  the  carrier  as  well  as  the  interests  of  those  he 
carries.  If  the  ground  of  regulation  be  reasonable,  courts  of 
justice  cannot  interfere  with  his  right  of  property.  The  right 
of  the  passenger  is  only  that  of  being  carried  safely,  and  with 
a  due  regard  to  his  personal  comfort  and  convenience,  which 
are  promoted  by  a  sound  and  well-regulated  separation  of  pas- 
sengers. An  analogy  and  an  illustration  are  found  in  the  case 
of  an  innkeeper,  who,  if  he  have  room,  is  bound  to  entertain 
proper  guests,  and  so  a  carrier  is  bound  to  receive  passengers. 
But  a  guest  in  an  inn  cannot  select  his  room  or  his  bed  at 
pleasure;  nor  can  a  voyager  take  possession  of  a  cabin  or  a 
berth  at  will,  or  refuse  to  obey  the  reasonable  orders  of  the 
oaptain  of  a  vessel.  But  on  the  other  hand,  who  would  main- 
tain that  it  is  a  reasonable  regulation,  either  of  an  inn  or  a 
vessel,  to  compel  the  passengers,  black  and  white,  to  room  and 
bed  together?  If  a  right  of  private  property  confers  no  right 
of  control,  who  shall  decide  a  contest  between  passengers  for 
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49eat8  or  berths?  Courts  of  justice  may  interpose  to  compel 
those  who  perform  a  business  concerning  the  public,  by  the 
tise  of  private  means,  to  fulfill  their  duty  to  the  public,  but 
not  a  whit  beyond. 

The  public  also  has  an  interest  in  the  proper  regulation  of 
public  conveyances  for  the  preservation  of  the  public  peace. 
A  railroad  company  has  the  right  and  is  bound  to  make 
reasonable  regulations  to  preserve  order  in  their  cars.  It  is  the 
duty  of  the  conductor  to  repress  tumults  as  far  as  he  reason- 
ably can,  and  he  may  on  extraordinary  occasions  stop  his 
train  and  eject  the  unruly  and  tumultuous.  But  he  has  not 
the  authority  of  a  peace  officer  to  arrest  and  detain  offenders. 
He  cannot  interfere  in  the  quarrels  of  others  at  will  merely. 
In  order  to  preserve  and  enforae  his  authority  as  the  servant 
of  the  company,  it  must  have  a  power  to  establish  proper  reg- 
ulations for  the  carriage  of  passengers.  It  is  much  easier  to 
prevent  difficulties  among  passengers  by  regulations  for  their 
proper  separation  than  it  is  to  quell  them.  The  danger  to  the 
peace  engendered  by  the  feeling  of  aversion  between  individ- 
uals of  the  different  races  cannot  be  denied.  It  is  the  fact 
with  which  the  company  must  deal.  If  a  negro  take  his  seat 
beside  a  white  man  or  his  wife  or  daughter,  the  law  cannot 
repress  the  anger  or  conquer  the  aversion  which  some  will  feel. 
However  unwise  it  may  be  to  indulge  the  feeling,  human  in- 
firmity is  not  always  proof  against  it.  It  is  much  wiser  to 
avert  the  consequences  of  this  repulsion  of  race  by  separation 
than  to  punish  afterwards  the  breach  of  the  peace  it  may  have 
caused.  These  views  are  sustained  by  high  authority.  Judg^ 
Story,  in  his  Law  of  Bailments,  stating  the  duty  of  passengers 
**  to  submit  to  such  reasonable  regulations  as  the  proprietors 
may  adopt  for  the  convenience  and  comfort  of  the  other  pae- 
eengers  as  well  as  for  their  own  proper  interests,"  says  "the 
importance  of  the  doctrine  is  felt  more  strikingly  in  cases  of 
steamboats  and  railroad  cars":  Sec.  581  a;  see  also  sec.  476 
a;  Angell  on  Carriers,  sec.  528;  1  American  Railway  Cases, 
393,  394. 

The  right  to  separate  being  clear  in  proper  cases,  and  it 
being  the  subject  of  sound  regulation,  the  question  remain- 
ing to  be  considered  is,  whether  there  is  such  a  difl'erence  be- 
tween the  white  and  black  races  within  this  state,  resulting 
from  nature,  law,  and  custom,  as  makes  it  a  reasonable 
ground  of  separation.  The  question  is  one  of  difference,  not 
of  superiority  or  inferiority.    Why  the  Creator  made  one  black 


i 


748  West  Chesteb  etc.  R.  R.  Co.  v.  Miles.         [Pcna. 

and  the  other  white,  we  know  not;  but  the  fact  is  apparent, 
and  the  races  distinct,  each  producing  its  own  kind,  and  fol- 
lowing the  peculiar  law  of  its  constitution.  Conceding  equalit}', 
with  natures  as  perfect  and  rights  as  sacred,  yet  God  has  made 
them  dissimilar,  with  those  natural  instincts  and  feelings  which 
he  always  imparts  to  his  creatures  when  he  intends  that  they 
shall  not  overstep  the  natural  boundaries  he  has  assigned  to 
them.  The  natural  law  which  forbids  their  intermarriage,  and 
that  social  amalgamation  which  leads  to  a  corruption  of  races, 
is  as  clearly  divine  as  that  which  imparted  to  them  different 
natures.  The  tendency  of  intimate  social  intermixture  is  to 
amalgamation,  contrary  to  the  law  of  races.  The  separation 
of  the  white  and  black  races  upon  the  surface  of  the  globe  is  a 
fact  equally  apparent.  Why  this  is  so  it  is  not  necessary  to 
speculate;  but  the  fact  of  a  distribution  of  men  by  race  and 
color  is  as  visible  in  the  providential  arrangement  of  the  earth 
as  that  of  heat  and  cold.  The  natural  separation  of  the  race^ 
is  therefore  an  undeniable  fact,  and  all  social  organizations 
which  lead  to  their  amalgamation  are  repugnant  to  the  law  of 
nature.  From  social  amalgamation  it  is  but  a  step  to  illicit 
intercourse,  and  but  another  to  intermarriage.  But  to  assert 
separateness  is  not  to  declare  inferiority  in  either;  it  is  not  to 
declare  one  a  slave  and  the  other  a  freeman, — that  would  be 
to  draw  the  illogical  sequence  of  inferiority  from  difference 
only.  It  is  simply  to  say  that  following  the  order  of  Divine 
Providence,  human  authority  ought  not  to  compel  these  widely 
separate  races  to  intermix.  The  right  of  such  to  be  free  from 
social  contact  is  as  clear  as  to  be  free  from  intermarriage. 
The  former  may  be  less  repulsive  as  a  condition,  but  not  less 
entitled  to  protection  as  a  right.  When,  therefore,  we  declare 
a  right  to  maintain  separate  relations,  as  far  as  is  reasonably 
practicable,  but  in  a  spirit  of  kindness  and  charity,  and  with 
due  regard  to  equality  of  rights,  it  is  not  prejudice,  nor  caste^ 
nor  injustice  of  any  kind,  but  simply  to  suffer  men  to  follow 
the  law  of  races  established  by  the  Creator  himself,  and  not 
to  compel  them  to  intermix  contrary  to  their  instincts. 

Nor  can  we  disregard  the  laws  and  customs  of  the  state. 
Indeed,  these  must  be  our  guide,  leaving  it  to  the  legislature 
to  correct  the  errors  of  the  law,  or  its  departure  from  that 
justice  which  should  be  its  foundation.  It  is  unnecessary  to 
recur  to  the  original  condition  of  negroes  as  slaves  in  Penn» 
sylvania,  or  to  trace  the  legislation  of  the  province  distin- 
guishing them  from  freemen.    Nor  need  we,  for  the  pnrnose 
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of  defining  the  status  of  the  negro,  refer  to  that  great  law  of 
emancipation  in  1780,  whose  preamble,  the  most  beautiful, 
just,  and  expressive  ever  prefixed  to  a  human  statute,  only 
professed  to  extend  to  the  black  race,  "  a  portion  "  of  our  own 
freedom.  We  have  a  later  and  an  authoritative  guide,  the 
solemn  decision  of  this  court  in  1837,  in  the  case  of  Hobbs  v. 
^'<^f7i7)  6  Watts,  553.  The  opinion  came  from  the  pen  of  the 
late  Chief  Justice  Gibson,  and  bears  the  imprint  of  his  remark- 
able intellect.  It  is  there  shown  from  the  laws,  constitutions, 
and  customs  of  the  state,  and  from  a  former  decision  of  the 
liigh  court  of  errors  and  appeals,  that  the  status  of  the  negro 
never  fell  within  the  term  *'  freeman  "  in  the  several  constitu- 
tions; and  that  the  emancipation  act  of  1780  did  not  elevate 
him  to  the  citizenship  of  the  state.  And  in  1838  the  people 
<;f  this  commonwealth,  by  an  express  amendment  of  their 
<jonstitution,  drew  the  line  directly  between  the  white  citizens 
and  the  black  inhabitants  of  the  state.  It  is  clear,  therefore, 
that  under  the  constitution  and  laws  the  white  and  black  races 
stand  in  a  separate  relation  to  each  other.  W^e  find  the  same 
<lifierence  in  the  institutions  and  customs  of  the  state.  Never 
has  there  been  an  intermixture  of  the  two  races,  socially,  re- 
ligiously, civilly,  or  politically.  By  uninterrupted  usage,  the 
blacks  live  apart,  visit  and  entertain  among  themselves,  oc- 
cupy separate  places  of  public  worship  and  amusement,  and 
fill  no  civil  or  political  stations,  not  even  sitting  to  decide  their 
own  causes.  In  fact,  there  is  not  an  institution  of  the  state  in 
which  they  have  mingled  indiscriminately  with  the  whites. 
Even  the  common-school  law  provides  for  separate  schools 
when  their  numbers  are  adequate.  In  the  military  service, 
also,  they  were  not  intermixed  with  the  white  soldiers,  but 
were  separated  into  companies  and  regiments  of  color,  and 
this  not  by  way  of  disparagement,  but  from  motives  of  wis- 
dom and  prudence,  to  avoid  the  antagonisms  of  variant  and 
immiscible  races.  Law  and  custom  having  sanctioned  a  sep- 
aration of  races,  it  is  not  the  province  of  the  judiciary  to  legis- 
late it  away.  We  cannot  say  there  was  no  difference  in  fact, 
when  the  law  and  the  voice  of  the  people  had  said  there  was. 
The  laws  of  the  state  are  found  in  its  constitution,  statutes, 
institutions,  and  general  customs.  It  is  to  these  sources  judges 
must  resort  to  discover  them.  If  they  abandon  these  guides, 
they  pronounce  their  own  opinions,  not  the  laws  of  those  whose 
oflicers  they  are.  Following  these  guides,  we  are  compelled 
to  declare  that,  at  the  time  of  the  alleged  injury,  there  was 
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that  natural,  legal,  and  customary  difference  between  the 
white  and  black  races  in  this  state  which  made  their  Bep- 
aration  as  passengers  in  a  public  conveyance  the  subject 
of  a  sound  regulation  to  secure  order,  promote  comfort,  pre- 
serve the  peace,  and  maintain  the  rights  both  of  carriers  and 
passengers.  The  defendants  were  therefore  entitled  to  an 
affirmative  answer  to  the  point  recited  at  the  beginning  of 
this  opinion. 

It  only  remains  to  add  that  this  cause  arose  before  the  pas- 
sage of  the  act  of  22d  of  March,  1867,  declaring  it  an  offense 
for  railroad  companies  to  make  any  distinction  between  pas- 
sengers on  account  of  race  or  color;  and  our  decision  pro- 
nounces the  law  only  as  it  stood  when  the  case  arose,  leaving 
the  act  to  operate  upon  such  cases  as  shall  fall  within  its  pro- 
visions. Indeed,  the  act  itself  is  an  indication  of  the  legis- 
lative understanding  of  the  law  as  it  stood  before  the  passage 
of  the  act. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Read,  X,  dissented. 

ComioM  Carbisr  or  Passenoxbs  mat  Maxb  Reasomablb  RxouLAXioiias 
CommonweaUh  ▼.  Power,  41  Am.  Dec.  465,  and  note;  Cluney  ▼.  Boakm  €€& 
R,  B,,  45  Id.  190,  and  note;  State  ▼.  Overton,  61  Id.  671;  Da^  v.  Owen,  72 
Id.  62;  SuUivan  v.  PhUaddpkia  etc  R  B.,  72  Id.  698;  Joknaon  r.  Coneord 
R.  R.,  88  Id.  199;  Chicago  etc  R.  R.  y.  Flagg,  92  Li  133;  lOmoit  etc  R.  R.Y. 
Whittemore,  92  Id.  138.  The  principal  oaae  ia  cited  to  thia  efifect  in  O'Amae/t 
V.  Allegheny  Valley  R,  R,,  59  Pa.  St.  250;  Pamsylvania R  R,  v.  Langdon,  92 Id. 
27;  Chicago  etc  R'y  v.  WiUioTna,  55  111.  189;  S.  C,  8  Am.  Rep.  644;  HaUr. 
De  Cmr,  95  U.  S.  503;  and  aee  Mount  Moriah  Cemetery  Aea^n  t.  Common-^ 
wealth,  81  Pa.  St.  246. 

Classifioatign  of  Passenoxrs  bt  Ookmon  Cabbiebs.  —  *' It  ia  a  recog- 
nized rale  that  a  carrier  cannot  capriciously  discriminate  between  paasengera 
on  account  of  their  nativity,  color,  race,  social  position,  or  their  political  or 
religious  beliefs.  Classifications  and  discriminations  may  be  made  for  the 
general  convenience  and  security  of  the  paasengers,  but  such  distinctions 
must  be  on  some  principle  or  for  some  reason  which  the  law  recognisea 
as  just  and  equitable,  and  founded  in  sound  public  policy":  Thompson's 
Carriers  of  Passengers,  345.  The  reservation  of  a  car  for  the  accommoda- 
tion of  ladies  and  their  escorts  has  always  been  conceded  to  be  a  reasonable 
measure:  Id.;  note  to  Commonwealth  v.  Power,  41  Am.  Dec  481,  where  the 
question  is  discussed;  but  if  a  classification  is  to  be  made  upon  the  basis  of 
color,  it  must  be  founded  upon  something  more  substantial  than  mere  preju* 
dice:  Thompson's  Gamers  of  Ptasengers,  346;  note  to  Commonwealth  v.  Power^ 
41  Am.  Dso.  482. 
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rU  PSVNSTLYAIOA  BTATI,  262.] 

Tkleobafh  Compaut  is  Gttiltt  of  Gboss  Neolioxugx,  and  is  therefore 
liable  to  the  sender  of  the  message  for  snch  damage  as  he  sostaLned  in 
consequence  thereof,  where  a  prepaid  message,  sent  from  one  place  to 
another  over  the  company's  line,  did  not  get  beyond  an  intermediate 
point,  and  no  reason  was  given  by  the  company  for  its  failure  to  trans- 
mit the  message  to  its  destination. 

Mbasuiuc  of  Damages  fob  Failurs  of  Tilxo&aph  Compant  to  Trails* 
MTT  Messaqe  ordering  the  purchase  of  certain  stocks,  which  were  after- 
wards bought  under  another  order  at  advanced  prices,  is  such  advance, 
that  being  the  damage  which  must  reasonably  be  presumed  to  have  been 
contemplated  by  the  parties,  since  the  message  disclosed  the  nature  of 
the  business  to  which  it  related,  and  its  object  was  to  buy  stock  as  soon 
as  received,  no  other  time  being  named. 

DlGLABATIONS  OF  BbOKKBS  AS  TO  BeABON  WBT  ThST  DID  NOT  BUT  StOCK 

on  the  receipt  of  a  letter  ordering  its  purchase  are  not  admissible  in 
favor  of  the  principal,  in  an  action  by  him  against  a  telegraph  company 
to  recover  damages  for  the  failure  to  transmit  a  previous  message  to  the 
brokers  ordering  the  purchase,  the  declarations  not  being  ret  gestcs  in 
regard  to  the  contract  to  send  the  message. 
Refusal  to  Order  Nonsuit  is  not  Rbviswabls  in  the  supreme  court 
Refusal  to  Strike  out  Evidence,  ADMnrsD  without  Objsoiton,  is  not 
Subject  of  Exception.    The  proper  mode  is  to  request  the  court  to 
charge  that  it  be  disregarded. 
Opinion  of  Broker  is  not  Admissiblb  as  to  the  certainty  that  stock 
could  have  been  purchased  at  the  quotation  prices,  at  a  certain  time,  in 
an  action  against  a  telegraph  company  for  its  failure  to  transmit  a  mes- 
sage to  brokers,  ordering  the  purchase  of  certain  stocks. 

Case  by  M.  6.  Wenger  against  the  United  States  Telegraph 
Company.  The  plaintiff  employed  one  Reed,  a  broker,  of  the 
firm  of  Reed,  McGrann,  &  Co.,  at  Lancaster,  to  order  fifty 
shares  of  North  Western  Raihroad  stock  and  fifty  shares  of 
Prairie  du  Chien  stock.  Reed  testified  that  on  October  10, 
1864,  he  accordingly  gave  the  following  message  to  the  agent 
of  the  defendant  at  Lancaster,  directed  to  one  O'Brien,  of  the 
firm  of  O'Brien  &  Co.,  brokers,  at  New  York,  and  prepaid  the 
charges  thereon:  "Buy  (50)  fifty  North  Western— Fifty  (50) 
Prairie  du  Chien,  limit  forty- five  (45)."  He  also  repeated  the 
order  by  mail.  Having  received  no  answer  that  evening,  he 
went  to  the  telegraph  office  to  make  inquiries,  and  was  in- 
formed that  the  message  had  been  sent,  but  that  it  was  de- 
tained at  Philadelphia.  O'Brien  &  Co.  received  the  letter 
before  business  hours,  on  October  11th,  and  made  the  purchase 
under  the  order  contained  in  it  October  18th,  but  at  an  ad* 
vance  of  $462.50  over  what  the  stock  might  have  been  pur- 
chased for  on  October  10th.    The  witness  was  allowed  to 


752  UxTTKD  States  Telegraph  Co.  v.  WE??aER.     [Penn. 

€tate,  against  the  objection  of  the  defendant,  the  reason  given 
by  O'Brien  &  Co.  why  they  did  not  buy  the  stock  as  soon  as 
the  letter  was  received  by  them;  and  a  letter  from  O'Brien 
<&  Co.,  from  which  the  witness  learned  the  reason,  was  also 
offered  and  received.  The  reason  was,  that  as  the  letter 
stated  a  dispatch  had  been  sent,  and  as  O'Brien  &  Co.  had 
received  no  dispatch,  they  concluded  the  letter  referred  to 
eome  other  order,  and  declined  to  buy  until  after  the  receipt 
of  a  telegram  on  the  13th.  The  defendant  moved  for  a  non- 
suit on  the  ground  that  there  was  no  evidence  against  the 
United  States  Telegraph  Company,  but  the  nonsuit  was  re- 
fused. The  defendant  also  moved  to  strike  out  certain  evi- 
dence, admitted  without  objection,  but  the  court  refused  to  do 
€0.  The  defendant  offered  to  prove  by  a  banker  and  broker 
that  there  was  no  certainty  that  the  stock  could  have  been 
purchased  at  the  quotation  prices  on  the  morning  the  tele- 
gram was  received  by  the  defendant  for  transmission,  but  the 
court  refused  to  hear  the  testimony.  The  judge  charged  the 
jury  as  to  the  measure  of  damages,  as  appears  in  the  opinion. 
The  plaintiff  had  a  verdict,  and  the  defendant  sued  out  a 
writ  of  error. 

D.  0.  Eshelman  and  0.  W.  Pattersony  for  the  plaintiff  in 
-error. 

W.  R.  WUson^  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  The  broker  of  the  plaintiff  below 
ordered  the  purchase  of  certain  stocks  in  New  York  for  him, 
by  telegraph,  on  the  10th  of  October,  1864,  and  having  pre- 
paid the  charges,  gave  the  message  to  the  defendants  for  trans- 
mission to  his  correspondents  named  therein.  The  message, 
it  appears,  got  no  further  than  Philadelphia,  although  the  de- 
fendants' line  extended  to  Portland,  Maine.  No  such  reason 
as  the  law  would  recognize,  indeed  no  reason  at  all,  was  given 
for  the  failure  to  transmit  the  message  to  its  destination. 
Thus  was  there  presented  a  clear  case  of  gross  negligence 
against  the  company  in  performing  its  undertaking,  and  a  con- 
sequent liability  to  the  plaintiff  for  such  damage  as  he  had 
sustained  in  consequence  thereof  The  stock  ordered  was  of 
course  not  purchased  on  the  day  the  dispatch  was  given  to  the 
company  to  be  transmitted,  as  it  might  have  been,  for  it  was 
not  pretended  it  was  not  in  the  market;  but  three  days  there- 
after it  was  procured  at  an  aggregate  advance  of  $462.50. 
This  difference  the  plaintiff  claims  is  the  damage  he  has  bus- 
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tained  and  entitled  to  recover.  Undoubtedly,  this  is  the  meas- 
\ire  of  damage  in  this  case.  The  dispatch  was  such  as  to 
•disclose  the  nature  of  the  business  to  which  it  related,  and 
that  the  loss  might  be  yery  likely  to  occur  if  there  was  a  want 
of  promptitude  in  transmitting  it  containing  the  order.  In 
this  respect  it  differs  much  from  that  in  Landberger  v.  Magnetic 
Telegraph  Co.,  32  Barb.  550.  ''Gret  ten  thousand  dollars  of  the 
Mail  Company,"  the  message  in  that  case  said,  but  did  not 
^iisclose  that  the  money  was  to  be  gotten  from  the  Mail  Com- 
pany to  save  from  failure  a  valuable  contract;  hence  it  was 
held  that  the  damages  arising  from  that  cause  could  not 
reasonably  be  presumed  to  have  been  in  the  contemplation  of 
the  parties  to  the  contract,  or  not  recoverable  to  that  extent. 
Here  the  object  of  the  message  was  for  the  purpose  of  buying 
-stock  as  soon  as  received;  no  other  time  being  named,  and  it 
is  not  possible,  consistently  with  any  knowledge  of  the  business 
of  dealing  in  stocks,  to  fail  to  understand  that  damage  might 
«n8ue — nay,  would  be  likely  to  ensye — by  delay.  The  damage 
from  such  a  source  was  what  would  naturally  have  entered 
into  the  minds  of  the  sender  and  the  undertaker  to  send  the 
message  if  they  thought  on  the  subject  at  all;  and  that  they 
•did  think  is  true,  if  the  witness  was  credible,  and  whose  un- 
contradicted statement  is,  that  he  notified  the  operator  that 
lie  would  look  to  the  company  for  damages  if  they  failed  in 
transmitting  the  message.  The  rule  laid  down  by  the  learned 
judge  as  to  the  measure  of  damages  was  all  right  enough,  and 
therefore  in  accordance  with  settled  principles. 

But  there  is  one  matter  in  which  we  think  the  court  erred, 
although  it  has  scarcely  received  the  attention  of  a  passing 
notice  by  the  counsel  for  the  defendant  in  error,  and  that  was 
the  admission  in  evidence  of  the  declarations  of  O'Brien  &  Co.,  * 
as  offered  to  be  proved  by  Reed,  in  order  to  show  why  they  did 
not  buy  the  stock  on  the  receipt  of  the  letter  from  the  plaintiff's 
agent,  containing  a  repetition  of  the  telegram.  That  was  re- 
•ceived  before  business  hours  on  the  morning  of  the  11th,  but 
they  did  not  act  upon  it,  and  did  not  buy  the  stock  until  after 
the  receipt  of  a  telegram  on  the  13th.  The  witness  was  allowed 
to  state  these  reasons  against  the  objection  of  the  defendants. 
Their  letter  from  which  the  witness  learned  these  reasons  was 
also  offered  and  received.  We  cannot  see  upon  what  grounds 
this  testimony  was  admissible.  O'Brien  &  Co.  were  competent 
witnesses.  In  fact,  their  testimony  had  been  taken  and  used 
in  the  case  as  to  other  matters,  but  not  on  this  point;  it  should 
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have  been  taken  as  to  this  matter  also.  Their  declarations 
were  not  res  gestss  in  regard  to  the  contract  to  send  the  mes- 
sage,— they  touched  a  different  point,  viz.,  performance.  Not 
being  receivable  on  this  ground,  it  is  manifest  they  were  not 
on  any,  and  in  receiving  these  unsworn  statements,  the  court,, 
in  our  opinion,  erred.  We  reverse,  therefore,  although  reluc- 
tantly,  on  this  ground;  for  it  is  altogether  probable  that  suffi- 
cient reasons  will  be  shown  by  these  men,  when  their  testimony 
is  taken,  to  account  for  their  non-action  on  the  receipt  of  the 
letter  from  the  plaintiff's  broker  on  the  11th  of  October,  1864. 

There  was  no  error  reviewable  in  this  court  for  refusing  to- 
nonsuit  the  plaintiffs  as  claimed  by  the  defendant.  And  if  it 
were  reviewable,  a  better  reason  than  the  one  assigned  for  it 
would  have  been  required.  The  company's  corporate  existence 
was  not  in  issue  by  the  pleadings.  Besides,  the  testimony 
showed  beyond  controversy  that  the  company  which  under- 
took to  transmit  the  message  was  the  one  sued,  and  was  the 
defendant  in  the  case. 

Nor  was  the  refusal  to  strike  out  evidence  the  subject  of  ex- 
ception. The  evidence  being  in  without  exception,  the  only 
mode  of  repairing  the  damage  was  to  request  the  court  to 
charge  that  it  be  disregarded.  On  this,  as  well  as  on  the  point 
preceding,  we  have  several  times  lately  declared  the  rule  to  be 
as  now  stated. 

There  was  no  error  in  refusing  to  hear  testimony  "that  there- 
vas  no  certainty  that  the  stock  could  have  been  purchased  at 
Jie  quotation  prices,  on  the  morning  the  telegram  was  re- 
ceived." Had  the  proposed  testimony  assumed  the  position 
of  a  fact  in  this  particular  case,  it  would  have  been  evidence^ 
It  was  but  opinion,  and  did  not  tend  to  disprove  the  prices 
current  sworn  to,  and  was  not  evidence.  There  is  no  error  in 
any  portion  of  the  case  but  that  indicated  above;  but  on  ac- 
count of  that  we  are  constrained  to  reverse. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Telegraph  Companies,  Duties  and  Liabilities:  See  Bimey  v.  Ntw  York 
etc  Tel  Co.,  81  Am.  Dec.  607,  and  note  discussing  the  subject. 

Damages  in  Actions  against  Telegraph  Companies:  SeoParUv.  AUft 
CaUforma  TeL  Co.,  73  Am.  Dec.  589;  Birtuiy  v.  New  York  etc  TeL  Co.,  81  Id. 
607.     The  principal  case  is  approved  in  Ti/ler  v.   WaUern  Union  TeL  Co.,  OO 
ni.  439,  as  to  the  measure  of  damages  in  an  action  against  a  telegraph  com- 
pany for  its  negligence  in  transmitting  a  message  to  sell  stock. 

The  principal  case  is  cited  in  Boroujh  of  Boston  v.  Neff,  102  Pa.  St. 
476,  to  the  e£fect  that  a  refusal  to  enter  a  compahory  nonsuit  is  not  assignp* 
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able  for  error;  and  ia  Tyler  v.  Western  Union  Tel.  Co.,  CO  HI.  434,  it  is  ap- 
proved on  the  point  that  a  message  to  "Sell  one  hundred  Western  Union. 
Answer  price,"  sufficiently  disclosed  to  the  operator  the  nature  of  the  bnsi- 
ness  so  as  to  inform  him  of  the  importance  of  its  correct  transmission. 


HousER  V.  Lamont. 

r55  Pennsylvania.  Statk,  811.1 

Statute  or  Frauixi  cahvot  be  Used  by  Plaintitf  in  Ejectment,  so  as  to 
convert  a  mortgage  in  the  form  of  a  deed  into  an  absolute  conveyance, 
where  the  purchaser  of  property  at  an  orphans'  court  sale  agreed  ver* 
bally  to  sell  it  to  the  defendant,  and  received  part  of  the  purchase- 
money,  but  took  the  deed  in  his  own  name  as  security  for  the  balance, 
which  was  afterwards  advanced  to  him  by  the  plaintiff,  to  whom  ho 
made  a  deed  of  the  prox>erty  as  security  therefor. 

Deed  Taken  as  Security  fob  Money  Loaned  is  but  Mortgaob,  and 
cannot  by  any  form  of  words,  or  other  means,  be  converted  into  an  abso- 
lute  conveyance. 

Vendee's  Title  cannot  be  Ck)NTESTED  as  being  within  Statute  of 
Frauds,  because  the  contract  of  sale  was  verbal,  by  one  who  advanced 
the  unpaid  purchase-money  to  the  vendor,  taking  from  him  a  deed  as 
security  therefor. 

Verbal  Sale  or  Land  may  be  Sustained  by  Vendor's  Oath  in  favor  of 
the  vendee. 

Ejectment  by  William  C.  Houser  against  Mary  Lamont 
for  a  house  and  lot.  It  was  admitted  that  Edward  Lamont 
died  seised  in  fee  of  the  property  in  question.  The  plaintiff 
proved  a  sale  of  the  property  as  the  estate  of  Edward  Lamont, 
by  his  administrator,  under  an  order  of  the  orphans'  court,  to 
Solomon  G.  Bowman,  a  deed  to  Bowman,  and  a  deed  from 
Bowman  to  himself  The  defendants  then  called  Bowman, 
who,  under  exception  as  to  his  competency,  and  the  matter  to 
be  proved  by  him,  testified  as  set  forth  in  the  opinion  of  tlio 
court.  The  court  charged,  among  other  things  not  necessary 
to  be  noticed,  that  if  the  plaintiff  took  the  deed  from  Bowman 
as  security  for  money  loaned  to  and  paid  for  Mary  Lamont, 
the  deed  would  be  considered  as  a  mortgage;  and  Miss  La- 
mont having  tendered  the  money  due  thereon  to  the  plaintiff, 
and  having  brought  it  into  court,  this  would  defeat  a  recovery 
by  the  plaintiff.  The  verdict  was  for  the  defendants,  and  the 
plaintiff  assigned  as  error  the  admission  of  the  evidence,  and 
the  instruction  to  the  jury,  above  referred  to. 

S,  Hepburn  and  W.  M.  PenrosCj  for  the  plaintiff  in  error. 

/.  Riitnerj  L,  Todd,  W.  H,  MiUeVj  and  H.  Newsham,  for  the 
defendants  in  error. 
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By  Court,  Agnew,  J.  The  verdict  of  the  jury  under  the 
specific  instruction  of  the  learned  judge  of  the  common 
picas  establishes  that  the  deed  from  Bowman  to  Houser  was 
a  mortgage,  and  not  a  sale.  The  evidence  fully  sustains  the 
finding  that  he  accepted  it  as  a  security  for  the  money  he 
advanced  for  the  benefit  of  Miss  Lament.  The  peculiar  and 
governing  feature  of  the  case  is,  that  Bowman,  who  purchased 
the  premises  at  the  orphans'  court  sale,  and  had  verbally 
agreed  to  sell  them  to  Miss  Lamont  for  the  same  price  he  paid, 
did  not  deny  his  sale  to  her,  but  recognized  and  made  it  the 
foundation  of  his  conveyance  to  Houser,  and  came  into  court 
and  testified  to  it.  Being  examined  as  a  witness  on  part  of  Miss 
Lamont,  he  testified  that  he  had  sold  the  property  to  her,  and 
she  had  paid  him  $975  in  money,  and  was  credited  by  him 
with  $74,  the  surplus  of  the  rents  he  received  over  the  interest. 
Wishing  to  realize  his  money,  he  asked  a  Mr.  Boss  to  advance 
it  for  Miss  Lamont  on  the  security  of  the  property.  But  on 
informing  Miss  Lamont  of  his  purpose,  she  preferred  that  Mr. 
Houser  should  take  it,  as  he  was  her  friend  and  neighbor. 
Houser  interested  himself  for  her,  spoke  to  a  Mr.  Dunlap  to 
advance  the  money  for  her,  but  finally  concluded  to  do  it  him« 
self.  In  the  mean  time  he  had  dissuaded  Boss  from  advancing 
it.  Bowman  testifies  that  then  he  conveyed  the  property  to 
Houser  upon  the  same  condition  he  held  it,  which  was  that 
Houser  should  hold  it  until  all  the  money  was  paid.  He  states 
that  he  had  paid  $1,875  for  the  property,  and  that  the  deed 
was  made  to  Houser  on  his  payment  of  $825.27,  the  balance 
Miss  Lamont  then  owed  him.  Thus  it  appears  by  the  testi* 
mony  of  Bowman  himself,  the  only  party  who  could  set  up 
the  statute  of  frauds  against  Miss  Lamont,  that  he  not  only 
conceded  her  title,  but  conveyed  to  Houser  on  the  very  basis 
of  her  ownership,  and  receiving  from  Houser  the  balance  only, 
which  she  owed  him  on  her  purchase.  Bowman  did  not  sell 
nor  did  Houser  pay  for  the  value  of  Miss  Lament's  interest  in 
the  premises.  Houser  afterwards  repeatedly  admitted  the  true 
relation  he  sustained  to  the  property,  to  wit,  that  of  a  mere 
lender  of  money  upon  its  security;  and  indeed,  did  not  deny 
it  until  bad  feeling  sprang  up,  when,  on  taking  advice,  he  con* 
eluded  to  set  up  the  statute  of  frauds  against  her  title,  and 
this  is  now  the  position  taken  in  the  argument. 

But  Houser  does  not  stand  in  a  position  to  set  up  the  statute. 
He  is  the  plaintifif  in  the  ejectment  and  must  stand  upon  his 
own  title,  which  is  only  a  mortgage,  and  the  defendant  has 
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tendered  and  brought  into  court  the  money  due  upon  it.  He 
is  not  an  absolute  purchaser  from  Bowman,  and  can  use  his 
ejectment  only  to  enforce  payment  of  the  money  due  to  him; 
but  instead  of  this  he  seeks  to  convert  his  mortgage  into  an 
absolute  convoyance,  by  setting  up  the  statute  of  frauds,  which 
Bowman  had  waived,  and  thus  to  hold  the  property  without 
having  paid  the  major  part  of  its  value.  To  suffer  this  would 
be  to  permit  him  to  perpetrate  a  fraud  by  obtaining  the  title 
on  the  pretense  of  a  loan  of  a  small  part  of  its  value  from  one 
who  conceded  Miss  Lamont's  title  and  treated  with  him  ex- 
pressly upon  the  basis  of  her  ownership.  Bowman  did  not 
convey  Miss  Lamont's  interest  in  the  property,  except  as  a 
security  for  Houser's  advance  to  pay  her  debt,  and  it  would  be 
a  gross  fraud  for  the  latter  now  to  hold  that  interest  under  a 
conveyance  made  for  a  different  purpose.  Probably  nothing 
is  better  settled  in  this  state  than  this:  that  a  deed  taken  as 
a  security  for  the  loan  of  money  is  but  a  mortgage,  and  can- 
not by  any  form  of  words  or  other  means  be  converted  into  an 
absolute  conveyance:  Colwell  v.  TToocb,  3  Watts,  188  [27  Am. 
Dec.  845];  Kunkle  v.  Wolfersberger,  6  Id.  126;  Holsey  v.  TVe- 
viUoj  6  Id.  402;  Rankin  v.  Mortimere,  7  Id.  372;  HieaUr  v.  Ma- 
deria,  3  Watts  &  S.  384;  Todd  v.  CampbeUy  32  Pa.  St.  250; 
KeUum  v.  Smithj  33  Id.  158.  Houser  being  a  mere  mortgagee 
by  his  arrangement  with  Bowman,  the  equity  of  redemption 
vested  in  Bowman  for  the  benefit  of  Miss  Lamont,  and  he  only 
could  contest  her  title  on  the  ground  of  the  statute  of  frauds. 
This  he  has  not  done,  but  he  came  into  court  as  a  witness  in 
her  behalf  in  support  of  her  title  by  purchase  from  himself. 
Here  it  is  that  the  special  feature  of  the  case  already  noticed 
comes  into  play.  It  is  settled  equity  law  that  courts  of  equity 
will  enforce  specific  performance  of  a  contract  within  the 
statute  of  frauds,  where  it  is  confessed  in  the  answer  of  the 
defendant:  2  Story's  Eq.  Jur.,  sec.  755.  The  reason,  says 
Judge  Story,  is,  that  the  statute  is  designed  to  guard  against 
fraud  and  perjury,  and  in  such  a  case  there  can  be  no  danger 
of  that  sort, — it  is  not  within  the  mischief  intended  to  be 
guarded  against  by  the  statute.  Acting  upon  this  principle, 
this  court  held  in  Christy  v.  Brien,  14  Pa.  St.  248,  that  a  parol 
sale  without  delivery  of  possession  would  be  sustained  when 
supported  on  the  trial  by  the  oath  of  the  vendor.  "  The  sin- 
gle question,"  said  Gibson,  C.  J.,  ^'is  whether  it  is  taken  out 
of  the  statute  of  frauds  by  the  acquiescence  of  the  vendors, 
who  are  the  plaintiffs'  witnesses,  promoting  a  recovery  by  their 
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testimony,  instead  of  opposing  it  even  by  a  wish.  They  stand 
in  the  attitude  of  respondents  in  a  bill  in  equity,  confessing 
the  contract  and  refusing  to  plead  the  statute.  They  not  only 
confess  it,  but  they  swear  to  it."  In  the  Harrisburg  Bank  v. 
Tyler,  3  Watts  &  S.  373,  the  same  judge  held  that  the  decla- 
rations of  a  trustee  of  an  investment  being  made  by  him  in 
trust,  after  his  death  became  evidence  of  the  fact,  as  the  con- 
fession of  one  peculiarly  cognizant  of  it,  whose  sacrifice  by  the 
narration  was  the  equivalent  of  an  oath.  Bowman  having, 
therefore,  recognized  and  acted  upon  the  interest  of  Miss  La- 
mont in  the  land  in  the  very  transaction  with  Houser,  and 
afterwards  coming  into  court  and  testifying  to  it  as  her  wit* 
ness,  it  does  not  lie  in  the  mouth  of  Houser,  a  mere  mortgagee, 
to  contest  the  fact.  He  does  not  need  the  statute  of  frauds  to 
protect  his  mortgage,  and  will  not  be  sufifered  to  set  it  up  to 
defeat  an  interest  he  never  paid  for,  and  which  it  was  the  in- 
tention of  Bowman  and  himself  to  preserve  to  Miss  Lamont. 
To  set  up  the  statute,  which  Bowman  refused  to  plead,  would 
be  a  fraud,  by  protecting  him  in  that  which  he  neither  bought 
nor  paid  for. 

These  views  cover  all  the  assignments  of  error,  and  the  judg- 
ment is  therefore  affirmed. 


Dbsd  Intended  as  Securitt  for  Debt  is  Mortoaqe:  I>t  Wo{fv.  Siro' 
der,  79  Am.  Dec.  371,  and  note  collecting  prior  cases  in  this  series;  and  it  can 
only  be  used  to  enforce  the  payment  of  the  money  secured  by  it:  WiGkmu  v. 
How,  62  Pa.  St.  123,  citing  the  principal  case.  It  may  also  be  shown  by  parol 
«eTidence  to  be  a  security:  Sweetgtr^s  Appeal,  71  Id.  273,  citing  the  principal 
xase;  note  to  De  Wolfy,  Strader,  supra. 

Statute  or  Frauds  mat  be  Waited  by  a  vendor  of  real  property:  Ap- 
peal of  Lkyd,  82  Pa.  St.  488;  and  the  statute  cannot  be  taken  advantage  of 
by  a  mere  intruder:  Roddand  etc.  Coal  and  Oil  Co.  v.  MtCalmont,  72  Id.  226, 
both  citing  the  principal  case;  but  see  the  principal  case  distinguished  in 
Paynes  AdrtCr  v.  PaUenorCs  AdnCrs,  77  Id.  137,  in  which  the  vendor  inter- 
posed the  statute.  See  further,  as  to  the  waiver  of  the  statute  by  a  failnre  to 
plead  it,  TarktonY.  VieUs,  41  Am.  Dec.  193^  and  note;  StoUaer  v.  Skiim,  44 
Id.  723;  OsboTM  v.  Shtdkoit,  65  Id.  498;  Buri  v.  fTOMm,  87  Id.  142. 
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Stair  v.  Yoek  National  Bane. 

[85  PSNNBTLVANIA  BftATM,  KL] 

Paticsrt  to  Admznistbatob  or  Dwceased  Adminibtrator  is  Imtaliix 

ADMINiarTRATOR    DE    BONIS   NON    IS    PROPER    PaRTT    TO    ReOOYSR   DkFOSIT 

Belongino  TO  Estate,  made  by  a  deceased  executor. 

Declarations  or  Executor  that  Monet  Deposited  in  his  Name  Bblonoxd 
TO  Estate  are  Admissible  in  an  action  by  the  adnuiustrator  de  bonis  mm 
against  the  bank  to  recover  the  deposit. 

Ownership  or  Deposit  can  be  Shown  to  be  DirrEBENT  rBOM  Apparent 
Ownership  imparted  by  the  entry  in  the  bank-book;  bnt  whether  the 
bank  ia  chargeable  to  the  true  owner  must  depend  upon  the  circum- 
stances of  the  case. 

Deposit  bt  SHERirr  to  Credit  or  his  OmcxAL  Account  is  Priica  Fagoi 
Evidence  only  that  the  money  came  to  his  hands  in  some  official  trans- 
action. 

Bank  mat  Demand  Indemkitt,  it  seems,  on  paying  over  a  deposit  to  which 
there  are  conflicting  daims. 

Assumpsit  by  George  W.  Stair,  administrator  de  btynia  non 
of  George  Shearer,  deceased,  against  the  York  National  Bank, 
to  recover  a  deposit,  claimed  by  the  plaintiff  to  belong  to  the 
estate,  and  for  the  amount  of  which  the  plaintiff  had  presented 
his  check  to  the  bank,  payment  of  which  had  been  refused. 
The  facts  are  stated  in  the  opinion. 

E,  H.  Weiser^  for  the  plaintiff  in  error. 

J.  Evans  and  J.  L.  Mayer^  for  the  defendant  in  error. 

By  Court,  Agnew,  J.  The  administrator  de  bonis  non  is  the 
proper  party  to  recover  the  assets  of  the  decedent's  estate  in 
the  hands  of  a  former  administrator  or  his  representative,  and 
to  sue  on  promises  made  to  him  in  his  representative  capacity; 
Act  of  the  24th  of  February,  1834,  sec.  31.  A  payment  to  the 
administrator  of  a  deceased  administrator  is  invalid:  Musser 
v.  Eckharty  19  Pa.  St.  201;  Little  v.  Watton,  23  Id.  164.  If  the 
deposit  in  question  in  this  case  belonged  to  the  estate  of  George 
Shearer,  deceased,  the  plaintiff,  as  administrator  de  bonis  non 
cum  testamento  annexo^  was  entitled  to  recover  it.  The  simple 
question,  therefore,  was,  whether  the  bank  h  yld  money  de- 
posited by  W.  W.  Wolf,  the  deceased  executor  of  the  will  of 
George  Shearer,  belonging  to  his  estate.  The  plaintiff  gave 
evidence  that  Wolf,  as  executor  of  Shearer,  had  filed  an  inven- 
tory amounting  to  $509.50,  including  a  certificate  of  deposit 
of  Shearer  with  C.  Weiser  and  Son  of  $385,  and  that  David 
Small,  the  administrator  of  W.  W.  Wolf,  had  filed  his  account 
of  Wolf's  administration  of  Shearer's  estate  to  the  time  of  hia 
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death,  charging  him  with  the  amount  of  this  inyentory,  and 
also  the  interest  on  the  deposit  with  Weiser  and  Son,  amount- 
ing to  $15.40.  He  then  gave  evidence  that  W.  W.  Wolf  bad 
received  of  Weiser  and  Son  the  amount  of  the  certificate  of 
deposit  with  them, — $385, — and  $15.40  interest,  on  the  20th 
of  April,  1865;  and  that  on  the  next  day,  April  21st,.  he  de- 
posited in  the  York  Bank  $415.40,  and  at  the  time  of  so  doing 
got  the  clerk  of  the  bank  to  note  on  bis  bank  or  pass  book 
"Shearer's  Est."  opposite  the  sum  of  $415.40.  At  this  time 
Wolf  was  sheriflf  of  York  County,  and  kept  an  account  in 
bank  as  sheriff,  and  so  entitled.  The  clerk  entered  this  de- 
posit as  cash  in  the  books  of  the  bank  in  Wolf's  account  as 
sheriff.  The  account  in  the  pass-book  was  also  so  entitled. 
The  clerk  testified  that  he  ajso  made  other  memoranda  in  this 
pass-book  at  Wolf's  request,  as  a  guide  to  him,  as  Wolf  ex- 
pressed it.  The  plaintiff  offered  a  witness  to  prove  that  Wolf 
asked  him  to  become  his  surety  in  a  bond  for  the  sale  of  the 
real  estate  of  Oeorge  Shearer  under  an  order  of  the  orphans^ 
court,  and  at  the  same  time  pointed  to  the  entry  of  $415.40,. 
April  21,  1865,  in  his  bank-book,  and  said,  ''Here  is  the 
money  of  George  Shearers  personal  estate,"  stating  also  he 
intended  to  distribute  it  after  the  sale  of  the  real  estate.  The 
court  rejected  this  offer.  On  this  evidence,  the  defendant  hav- 
ing given  none,  the  court  directed  a  verdict  for  the  defendant. 
The  question  now  is,  therefore,  whether  the  plaintiff  had  given 
and  offered  to  give  such  evidence  of  ownership  of  the  deposit 
by  Shearer's  estate  as  ought  to  have  been  submitted  to  the 
jury.  The  court  excluded  the  evidence  offered,  on  the  ground 
that  it  was  incompetent  to  use  Wolf's  declarations  to  charge 
the  bank  with  a  trust  as  to  this  fund  without  its  privity.  But 
the  purpose  of  the  evidence  was  not  to  charge  the  bank  with- 
out its  privity,  but  to  prove  the  true  ownership  of  the  fund. 
The  admissions  of  Wolf  were  undoubtedly  evidence  that  the 
fund  deposited  did  not  belong  td  himself  personally  or  offi- 
cially, especially  in  corroboration  of  the  entry  in  his  pass- 
book caused  by  him  to  be  made  at  the  time  of  the  deposit. 
Whether  the  bank  would  be  chargeable  with  the  deposit  in 
favor  of  Shearer's  estate  would  depend  on  other  circum- 
stances. As  the  case  stood  upon  the  evidence,  the  money 
remained  in  the  bank,  and  it  was  liable  to  pay  it  to  the 
proper  party  to  receive  it.  There  was  no  evidence  that  the 
bank  had  paid  it  out  to  Wolf  himself  or  to  his  successor  iu 
office,  or  had  become  fixed  or  liable  for  it  to  some  third  party 
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by  attachment,  or  by  any  act  founded  upon  the  apparent  6tat& 
of  the  account  on  its  books.  This  left  the  question  to  be  de- 
cided on  the  evidence, — to  whom  the  bank  was  liable  to  pay  it. 
Prima  facie,  as  the  account  stood  in  the  books,  the  sheriff's 
successor  in  office  was  the  proper  party  to  receive  the  fund: 
Allegheny  Bank^s  Appeal,  48  Pa.  St.  828.  But  as  between  the 
bank  and  the  depositor,  while  the  fund  is  still  held  by  the 
bank,  and  it  has  not  been  misled  by  the  apparent  ownership 
indicated  by  the  state  of  the  account  to  pay  it  out,  or  to  incur 
responsibility  for  it  to  others  by  its  own  act  or  by  the  act  of 
the  law,  the  ownership  of  the  fund  can  be  shown  to  be  differ- 
ent from  the  apparent  ownership  imported  by  the  entry  in  the 
book.  Such,  I  take  it,  is  clearly  the  principle  to  be  extracted 
from  the  following  cases,  without  stating  them  in  detail:  Fra-- 
tier  V.  Erie  Bank,  8  Watts  &  8.  18;  Harrisburg  Bank  v.  Tylery 
3  Id.  373;  United  States  Bank  v.  MacalesUr,  9  Pa.  St.  476; 
Bank  of  Northern  Liberties  v.  Jones,  42  Id.  541.  In  the  last  case 
the  industry  and  research  of  our  brother  Read  has  brought 
together  many  of  the  authorities  bearing  on  this  point.  The 
effect  of  them  all  is  to  show  that  the  true  ownership  of  the 
fund  may  be  proved  to  be  in  another  than  the  person  in  whose 
name  the  deposit  is  made;  but  whether  the  bank  is  chargeable 
to  the  true  owner  must  depend  upon  the  circumstances  of  the 
case.  This  qualification  is  well  illustrated  by  the  case  of  Fra^ 
zier  V.  Erie  Bank,  supra,  where  the  bank  was  held  liable  only 
for  a  part  of  the  deposit, — so  much  as  remained  on  hand  at 
the  time  of  notice  of  the  true  ownership  of  the  fund.  In  a 
question  of  actual  ownership,  there  can  be  no  difference 
whether  Wolf  made  the  deposit  in  his  personal  or  his  official 
account.  It  was  not  an  appropriation  of  the  fund  in  the  sense 
of  payment,  or  any  other  act  which  vested  a  right  of  property 
in  the  fund  in  some  third  party.  The  deposit  to  the  credit  of 
the  official  account  as  sheriff  was  simply  prima  facie  evidence 
that  the  money  had  come  to  his  hands  in  some  official  trans- 
action, but  it  imported  ownership  in  no  particular  person.  It 
was  therefore  as  competent  to  rebut  this  prim^  facie  effect  by 
proof  of  actual  ownership  as  if  the  deposit  had  been  in  Wolf's 
personal  account.  It  is  not  to  be  doubted  that  Wolf  himself, 
who  controlled  the  account,  could  have  withdrawn  the  money 
from  the  official  account  and  carried  it  over  to  its  true  place 
in  the  settlement  of  Shearer's  estate. 

It  does  not  appear  from  the  evidence  that  the  bank  required 
indemnity  at  the  time  the  plaintiff  presented  his  check  and 
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<lemanded  the  money.  In  such  a  case,  where  there  may  be 
conflicting  demands,  and  the  bank  stands  as  a  mere  stake- 
holder, it  would  have  a  right  to  demand  indemnity  against  a 
call  for  payment  by  Wolf's  successor  in  office.  But  the  court 
can  yet  compel  the  plaintiff  to  tender  a  bond  with  sufficient 
surety  before  a  verdict  is  suffered  to  pass  in  his  favor.  The 
judgment,  however,  must  be  reversed  to  enable  the  parties  to 
have  a  fair  trial  of  the  questions  involved. 
Judgment  reversed,  and  a  venire  facicta  de  twvo  awarded. 


The  principal  case  is  cited  in  First  National  Bank  v.  Maaon,  95  Pa.  St.  1 17; 
McDermoU  ▼.  Miners'  Savings  Bank,  100  Id.  287,  to  the  point  that  money 
deposited  in  a  bank  to  the  credit  of  one  person  may  be  shown  to  be  the  prop- 
erty of  another;  in  Farmers*  etc  National  Bank  ▼.  King,  57  Id.  206,  207,  to 
the  point  that  a  deposit  does  not  change  the  property  in  tmst  fnnds  depoBited 
by  a  trustee;  and  in  First  National  Bank  v.  Mason,  supra,  to  the  point  that 
the  credit  on  the  books  of  the  bank  is  but  prima/ade  evidence  of  ownershipu 
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[66  Pbnitbtltania  Stats,  80tt.] 

'fissxTLTiNa  Teust  is  Created  ik  CREDrroR  for  Debtor  as  to  a  part  c# 
the  debtor's  land  which  the  creditor  verbally  agreed  to  xeconvey  to  the 
debtor,  if  he  would  waive  his  exemption  and  permit  the  whole  tract  to 
be  sold  at  sherifif  s  sale,  under  an  execution  levied  upon  it»  and  toba 
bought  in  by  the  creditor. 

Resxtltino  Trust  will  be  Upheld,  although  the  title  to  the  Und  is  ao- 
quired  through  a  judicial  sale. 

Hesultino  Trust  will  be  Upheld  against  Objection  of  UNCEBXAiNTr, 
where  a  creditor  verbally  agreed  to  reconvey  to  the  debtor  fifteen  acres 
of  land  around  the  debtor's  house,  part  of  a  tract  of  fifty-eight  acres*  if 
the  debtor  would  waive  his  exemption,  and  permit  the  whole  tract  to  bo 
sold  at  sheriff's  sale,  under  an  execution  levied  upon  it*  and  to  be  boo^t 
in  by  the  creditor.  The  law  presumes  that  the  land  was  meant  to  bo 
laid  off  in  a  reasonable  shape,  and  the  parties  can  afterwards  do  it*  or  if 
one  will  not,  the  other  can,  on  notice. 

Ejectment  by  F.  D.  Beegle  against  Daniel  Wentz  and  wife 
u>  recover  fifteen  acres  of  land,  brought  September  1,  1864. 
On  April  10,  1858,  Wentz  gave  the  plaintiff  a  note  for  $67.38, 
containing  a  waiver  of  the  exemption  laws.  The  plaintiff,  in 
May,  1858,  recovered  a  judgment  on  this  note,  issued  execu- 
tion, and  levied  upon  a  tract  of  fifty-eight  acres,  worth  not 
more  than  $300,  including  the  land  in  controversy.  In  April, 
1858,  about  the  time  the  levy  was  made,  Wentz  claimed  the 
benefit  of  the  exemption  laws,  and  the  sheriff  summoned  ap- 
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praiser£,  who  were  on  the  ground  ready  to  proceed.  The 
plaintiff  then  entered  into  a  new  arrangement  with  Wentz,  by 
-which  he  procured  from  him  and  his  wife  a  waiver  of  the 
exemption  indorsed  upon  the  writ  for  a  purported  valuable 
consideration.  The  land  was  afterwards  sold  by  the  sheriff 
to  the  plaintiff,  and  a  deed  given  September  1,  1859.  The 
defendants  proved,  against  the  plaintiff's  objection,  that  the 
exemption  was  waived  in  consideration  of  the  plaintiff's  agree- 
^ment  not  to  take  from  Wentz  and  wife  their  house,  but  to 
leave  it  with  fifteen  acres  as  a  home  to  them,  and  to  bid  off 
the  entire  tract  at  sheriff's  sale,  and  make  a  deed  of  the  fifteen 
4icres,  The  defendants  filed  a  draft,  and  proved,  against 
the  plaintiff's  objection,  that  it  represented  the  land  in  a  rea- 
sonable shape  around  the  house  in  which  they  resided.  There 
was  a  verdict  for  the  defendants.  The  plaintiff  assigned  as 
error  the  admission  of  the  evidence  objected  to,  and  the  charge 
to  the  jury  in  reference  thereto. 

Spang  and  Kimmely  for  the  plaintiff  in  error. 
J,  Cessnaj  for  the  defendants  in  error. 

By  Court,  Agnew,  J.  We  must  throw  out  of  the  case  the 
waiver  of  the  exemption  laws  contained  in  the  note  on  which 
the  judgment  was  entered.  After  the  execution  had  issued, 
Wentz  demanded  the  three-hundred-dollar  provision,  and  the 
sheriff  summoned  appraisers,  who  were  on  the  ground  ready 
to  proceed.  If  Beegle  considered  the  waiver  contained  in  the 
note  sufficient  for  his  purpose,  he  had  nothing  to  do  but  to 
object  to  the  appraisement,  indemnify  the  sheriff,  and  proceed 
with  the  execution;  or  if  the  sheriff  held  the  appraisement,  to 
apply  to  the  court  to  set  it  aside.  This  he  did  not;  but  en- 
tered into  a  new  arrangement  with  Wentz,  by  which  he  pro- 
cured from  him  and  his  wife  a  waiver  of  the  exemption, 
indorsed  upon  the  writ,  for  a  valuable  consideration.  This 
consideration  is  proved  to  be  the  agreement  of  Beegle  not  to 
take  from  Wentz  and  wife  their  house,  but  to  leave  it,  with 
fifteen  acres,  as  a  home  to  them;  and  that  if  they  would  waive 
the  exemption,  he  would  buy  in  the  whole  tract  at  sheriff's 
«ale,  and  make  them  a  deed  for  the  fifteen  acres.  According 
to  the  proof,  the  whole  tract,  containing  fifty-eight  acres,  was 
not  worth  more  than  three  hundred  dollars. 

The  distinguishing  feature  of  the  case  is,  that  the  agree* 
ment  of  Wentz  was  not  to  acquire  a  new  interest  in  the  land 
by  parol;  but  he  was  the  owner  of  the  land,  had  a  title  both 
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legal  and  oqui table,  and  a  right  to  retain  so  much  of  the  land 
as  would  be  of  the  value  of  three  hundred  dollars.  It  was 
this  subsisting  title  which  Beegle  procured  Wentz  to  forego- 
by  his  promise  to  leave  him  his  house  and  fifteen  acres,  and 
make  over  to  him  the  sheriff's  deed  for  that  part.  This  part 
he  was  not  to  take,  but  to  hold  in  trust.  His  language  was^ 
he  did  not  want  to  take  their  home  from  them;  that  he  would 
give  them  a  home  of  fifteen  acres,  provided  Wentz  would  sign 
some  agreement  to  let  him  sell  the  whole  tract;  and  he  would 
buy  the  land  and  give  them  a  sheriff's  deed  for  the  fifteen 
acres. 

It  presents,  therefore,  the  case  of  a  resulting  trust,  and  falls 
within  the  principle  of  Sheriff  v.  Need,  6  Watts,  534,  McCuU 
lough  V.  Cowher,  5  Watts  &  S.  427,  Miller  v.  Pearce,  6  Id.  97^ 
Morey  v.  Eerrick,  18  Pa.  St.  123,  and  Plumer  v.  Reed,  39  Id.  46. 
In  the  last  case,  the  opinion  was  delivered  by  the  present  chief 
justice,  and  the  facts  run  upon  all-fours  with  the  present  case* 
There  the  defendant  was  in  possession,  and  made  a  small 
improvement  upon  116  acres  of  land,  under  a  purchase  by 
articles  on  which  he  paid  only  five  dollars.  In  order  to 
enable  the  plaintiffs  to  purchase  a  large  tract  of  land  of  his 
vendor,  including  the  part  he  had  bought,  he  agreed  to  cancel 
his  contract  on  the  promise  of  the  plaintiffs  to  give  him  a 
deed  for  the  ten  acres  on  which  his  improvement  lay;  and  it 
was  held  in  this  court  that  a  trust  arose  out  of  their  promise 
as  an  inducement  to  him  to  part  with  the  title  he  had  to 
enable  them  to  make  the  purchase  of  the  whole.  The  trust 
in  such  cases  arises  ex  maleficioy  on  the  principle  that  equity 
will  not  permit  one  to  deprive  another  of  a  title  he  actually 
has  by  such  a  promise  not  intended  to  be  performed.  In  fact, 
two  equitable  principles  enter  into  the  transaction:  1.  The 
ownership  of  the  land,  which  is  the  equivalent  of  paying  for 
it,  for  certainly  an  actual  estate  in  the  land  is  as  good  as  the 
money  paid  for  it;  2.  The  absolute  fraud  which  characterizes 
the  non-fulfillment  of  the  very  inducement  which  led  the 
owner  to  part  with  his  estate.  Thus,  in  this  case,  there  was 
both  title  and  possession  to  the  whole  tract,  and  a  right  to 
retain  so  much  as  would  fill  the  exemption.  This  right 
Wentz  was  induced  to  surrender  on  the  false  assurance,  which 
the  jury  has  found,  that  his  house  and  fifteen  acres  should  be 
left  to  him,  and  secured  by  the  sheriff's  deed.  Clearly,  to 
this  extent  there  is  a  resulting  trust  ex  mcdeficio  in  Beegle  for 
Wentz;  and  it  is  not  within  the  act  of  1856,  which  excepts 
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trusts  or  confidences  arising  by  implication  or  construction  of 
law.  Nor  does  it  make  any  difference  that  the  title  was  ac- 
quired by  Beegle  through  a  judicial  sale.  When  the  trust 
arises  in  a  fraud,  it  vitiates  all  deeds,  private  or  judicial: 
Hoffman  v.  Sirohecker,  7  Watts,  86  [32  Am.  Dec.  740] ;  M' Ken- 
nan  V.  Pry,  6  Id.  137;  Gilbert  v.  Hoffman,  2  Id.  66  [26  Am. 
Dec.  103];  Small  v.  Jones,  1  Watts  &  8.  1*38;  Jackson  v.  Suvi- 
merviUe,  13  Pa.  St.  369;  Martin  v.  Gemandt,  19  Id.  128,  129. 
Under  the  instruction  of  the  court,  the  jury  has  found  the  in- 
tention of  Beegle  to  entrap  Wentz  into  the  waiver,  not  intend- 
ing to  comply  with  his  promise. 

But  it  is  said  the  fifteen  acres  were  not  laid  off,  and  there- 
fore, from  the  uncertainty,  no  trust  arose.  This  is  not  a  case 
of  absolute  uncertainty,  the  house  being  a  fixed  object,  and 
the  fifteen  acres  were  to  surround  it.  The  meaning  of  the 
parties  was  clear,  —  lo  preserve  to  the  defendant  fifteen  acres 
of  ground  around  the  house  as  a  home.  In  such  a  case,  the 
law  presumes  that  it  is  meant  to  be  laid  off  in  a  reasonable 
shape,  and  the  parties  can  afterwards  do  it;  or  if  one  will  not, 
the  other  can,  on  notice  to  him  of  doing  it.  Such  is  the  prin- 
ciple decided  in  Coose  v.  Blanden,  1  Watts,  536  [26  Am.  Dec. 
83],  Krider  v.  Lafferty,  1  Whart.  317,  and  Brotherton  v.  Living- 
ston,  3  Watts  &  S.  837,  in  which  it  was  held  that  a  want  of 
designation  can  be  supplied  by  the  election  of  the  grantee.  See 
also  Thomas's  Coke,  452.  A  survey  was  made  by  Wentz,  which 
was  in  proof,  the  reasonableness  of  which  was  to  be  judged  of 
by  the  jury. 

Upon  the  whole,  we  find  no  error,  and  the  judgment  of  the 
court  below  is  affirmed. 


Onk  Who  Procubbs  Propebtt  or  Akothkr  bt  Artiticb  or  Fraud  la 
Trustee  ex  maUfido:  See  Ryan  v.  Doz,  90  Am.  Dec.  696,  and  note.  The 
principal  case  Ib  cited  to  this  point  in  Seiehriat'a  Appeal,  66  Pa.  St.  242;  Fausi 
V.  Haas,  73  Id.  301;  Wolford  v.  Hemngton,  74  Id.  313;  Id.,  80  Id.  43,  44; 
CowperthwaUe  v.  Fir^  National  Bank,  102  Id.  402;  Cltureh  ▼.  Kidd,  5  Thomp. 
•&  C.  461;  NewUm  ▼.  Taylor,  32  Ohio  St.  412.  Nor  does  it  make  any  differ- 
ence that  the  title  was  acquired  through  a  judicial  sale:  BoynUm  v.  Uoualer, 
73  Pa.  St.  458.  Such  truata  are  not  within  the  statute  of  frauds:  Church  v. 
Jiuland,  64  Id.  442. 

VALiDrnr  of  Ck>NyETANGE,  or  Agreement  to  Convet,  'Defivjuq  Quan- 
TZTT  BUT  xoT  BOUNDARIES :  t5ee  Coxe  V,  Blanden,  26  Am.  Dec  83,  and  note. 
The  principal  case  is  approved  in  Biddle  v.  NobU,  68  Pa.  St,  291,  as  to  the 
manner  of  laying  off  a  certain  number  of  acres  of  land,  agreed  to  be  sold*  but 
the  boundaries  of  which  were  not  defined  by  the  parties;  and  see  it  also 
referred  to  i  n  Tryon  ▼.  MwMon,  11  Id.  259,  as  recognizing  the  principle  of 
4J(XB€  V.  Blanden,  mtfta. 
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Casebeer  V.  Mowby, 

[55  PlNNSTLTAHIA  STATS,  419.J 

JuDOiiXNT  Ts  Prior  Action  for  NuisAif ge  Establisbxs  pLAnrmr'a  Right 
AND  Defendant's  Wrong,  bat  not  the  amoiint  of  damagefl,  in  a  sabae- 
quent  action  between  the  same  parties  for  a  oontinaanoe  of  the  nuisance, 
although  snch  judgment  did  not  exist  when  the  snbseqnent  action  was 
brought. 

Owner  of  Dam,  although  Erected  on  his  Own  Land,  is  Answerable 
for  Injuries  to  the  land  of  another  occasioned  or  enhanced  by  the  dam, 
not  only  in  ordinary  stages  of  the  water,  but  in  ordinarily  rocorrin^ 
fresheia. 

One  oannut  with  Impunity  Invade  Premises  of  Another  bt  NuisANCEy. 
because  the  damage  may  be  inappreciable.  The  law  allows  the  recovery 
of  nominal  damagea,  at  least,  as  evidence  of  the  plaintiff's  rights 

Case.    The  facte  are  sufficiently  stated  in  the  opinion. 

A,  J.  Colbom^  for  the  plaintiff  in  error. 
8.  Oaither^  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  This  was  an  action  for  the  continu- 
ance of  a  nuisance  by  flooding  the  plaintiff's  land.  The  suit 
was  brought  in  1865;  and  there  was  a  verdict  and  judgment 
for  the  defendant  on  the  7th  of  February,  1867.  A  previous 
suit  for  the  same  nuisance,  occasioned  by  the  same  dam,  and 
between  the  same  parties,  had  been  brought  in  1862.  It  was 
tried  in  February,  1865,  and  there  was  a  verdict  for  three  cents 
damages  in  favor  of  the  plaintiff,  on  which  judgment  was 
entered  on  the  9th  of  February,  1866;  that  was  a  year  before 
the  trial  of  the  case  before  us. 

On  the  trial  of  this  case  below  the  plaintiff  gave  the  verdict 
and  judgment  in  the  previous  case  in  evidence;  but  the  learned 
judge  charged  that  it  was  not  conclusive  on  the  defendant^ 
because  it  did  not  exist  when  the  suit  was  brought.  This  was 
an  error.  In  Duffy  v.  Lytle,  5  Watts,  120,  this  is  conclusively 
settled.  The  syllahiLS^  which  very  accurately  represeuts  the 
ruling  of  the  court,  states  the  principle  thus:  "  A  prior  judg- 
ment upon  the  same  cause  of  action  sustains  the  plea  of  a 
former  recovery,  although  the  judgment  is  in  an  action  com- 
menced subsequently  to  the  one  in  which  it  is  pleaded."  The 
date  is  of  no  consequence;  it  is  the  fact  of  an  adjudication 
upon  the  same  subject-matter,  and  between  the  same  parties,  . 
which  gives  effect  to  the  former  recovery.  Now,  the  operation 
of  the  rule  is  the  same,  whether  the  record  be  pleaded  by  one 
or  other  of  the  parties.  Of  course  the  adjudication  only  estab- 
lishes the  right  of  the  plaintiff  and  the  wrong  of  the  defendant^ 
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but  not  the  amount  of  damages.  Although  in  the  first  actioa 
nominal  damages  only  may  have  been  given,  that  establishes 
the  right,  and  in  a  second  real  damages  may  be  recovered,  if 
shown.  On  the  question  of  the  amount  of  damages  all  above 
nominal  may  be  contested.  Hence,  in  this  case  the  admission 
of  testimony  as  to  this  point  was  not  error.  But  there  wa:^ 
error  in  the  ruling  as  to  the  eflTect  of  the  former  recovery.  Of 
course  this  is  only  so  if  the  dam  was  of  the  same  height  when 
the  second  suit  was  brought.  That  it  was  so  we  may  infer 
from  the  fact  that  nothing  was  alleged  to  the  contrary. 

If  the  tail-race  of  defendant's  mill,  made  on  the  plaintiff's 
land,  was  an  injury,  occasioned  by  the  defendant's  dam,  the 
conclusiveness  of  the  former  verdict  and  judgment  would  be 
the  same  as  to  it  as  to  any  other  portion  of  the  land.  But  it 
is  an  incomprehensible  idea  to  me  how  land  below  the  dam 
should  be  injured  by  its  back  flow.  If  injured,  the  trespass 
should  be  remedied  in  some  way  appropriate  to  its  character. 
We  have  not  the  declaration,  as  we  ought  to  have  had  in  these- 
cases.  Nor  have  we  any  plot  or  diagram,  to  enable  us  to 
understand  this  matter,  perhaps,  as  we  might  do  if  we  had 
them,  and  therefore  we  will  say  nothing  further  in  regard  ta 
this  part  of  the  case.  The  case  of  Rockwell  v.  Langley,  19 
Pa.  St.  502,  is  important  as  showing  how  far  special  issues 
after  first  finding  are  allowable. 

We  think  the  learned  judge  was  bound  to  affirm  the  plain-^ 
tiff's  fourth  point.  The  owner  of  a  dam,  although  erected  on 
his  own  land,  is  answerable  to  his  neighbor  for  injury  to  his 
land  in  times  of  ordinary  freshets,  occasioned  or  enhanced  by 
the  dam.  This  doctrine  is  clearly  announced  in  Bell  v.  ilir- 
Clintoch,  9  Watts,  119  [34  Am.  Dec.  507],  and  rules  the  point. 
In  erecting  this  dam,  the  owner  is  bound  to  regard  his  neigh- 
bor's rights  and  security,  not  only  in  ordinary  stages  of  water,, 
but  in  those  stages  occasioned  by  ordinarily  recurring  fresh- 
ets. If  by  his  dam  he  aggravates  the  injury  of  an  ordinary 
freshet,  he  will  be  responsible.  He  ought  to  provide  against 
this  in  erecting  his  dam;  if  he  cannot,  then  it  is  a  case  in 
which  he  must  procure  a  license  from  his  neighbor  to  suit  the 
.exigency,  or  not  erect  it  at  all.  This  assignment  of  error  is 
sustained. 

The  court  committed  another  error,  we  think,  in  applying 
in  effect  the  doctrine  de  minimis  to  a  case  of  this  kind.  The 
amount  of  damages  is  not  the  sole  object  of  an  action  of  this 
nature.     The  right  is  the  great  question.     It  will  not  do  to 


768  Casebeeb  v.  Mowry.  [Pemt. 

hold  that  one  man  may  with  impunity  invade  the  premises  of 
another  by  anything  in  the  shape  of  a  nuisance,  because  the 
•damage  may  not  be  appreciable.  The  law  does  not  justify  or 
•excuse  any  such  invasion,  be  it  ever  so  small,  and  allows  the 
recovery  of  nominal  damages  at  least  as  evidence  of  the  plain- 
tifif's  right:  Alexander  v.  Kerr^  2  Rawle,  83;  Ripka  v.  Sergeant^ 
7  Watts  A  S.  9  [42  Am.  Dec.  214],  to  which  many  other 
xiuthorities  might  be  added. 

It  was  said  by  the  learned  judge  in  his  charge  that  the 
plaintiff  in  the  second  action  claimed  but  nominal  damages. 
This  he  did  in  the  first;  and  as  the  first  verdict  and  judgment 
on  the  score  of  conclusiveness  of  his  right  to  maintain  the 
action  was  as  effectual  as  a  dozen,  it  looks  as  if  the  object  in 
pressing  it  to  trial  was  to  afflict  the  defendant  with  costs  and 
■expenses, -r-  certainly  not  a  neighborly  incentive  by  any  means, 
—  and  this  may  have  involuntarily  operated  somewhat  on  the 
second  trial;  yet  he  was  entitled  to  the  exact  measure  of  the 
law  in  his  case  notwithstanding,  whether  the  surmise  be  just 
or  unjust.  Under  the  circumstances,  we  reluctantly  reverse 
the  judgment,  as  we  learn  that  the  defendant  reduced  his 
dam  after  the  first  finding,  showing  a  proper  and  prompt 
obedience  to  the  law.  Whether  sufficiently  reduced  or  not, 
ive  do  not  know,  and  intimate  nothing  more  than  in  our  opin- 
ion this  would  have  been  a  more  proper  subject  of  inquiry,  if 
not  satisfactory  to  the  plaintiff,  than  a  repetition  merely  of 
the  first  controversy. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Dam-owneb*s  LiABiLrrr  vor  Injubixs  Occasionsd  bt  Dam:  See  McOo$ 
▼.  Danley,  67  Am.  Deo.  680,  and  note  discussiiig  the  subject;  Cowlet  v.  K5d» 
der,  bl  Id.  287;  Fraltr  ▼.  Sears  Ufiion  Water  Co,,  73  Id.  5G2;  BasaeU  v.  SoUb- 
^ury  M/g,  Co.,  82  Id.  179;  Brown  v.  Broum,  86  Id.  400.  The  principal  case 
is  cited  in  Bristol  Hydraulic  Co,  v.  Boyer,  67  Ind.'243,  to  the  point  that  a 
lower  riparian  proprietor  has  no  right  to  so  construct  his  dam  as,  in  times  of 
-ordinary  freshets,  to  throw  the  water  hack  upon  the  premises  of  the  pro- 
prietor above. 
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Rush  v.  Vought. 

[65  PnrifmyAKiA  Statb,  4S7.] 

Claxmaht  or  SHUtmr's  Intkbflxadeb  is  not  Obuokd  to  Ebtabubb  Taut 
TO  BStkrt  Item  in  the  Bheriff 'a  levy  in  order  to  have  a  Terdiet  in  hia 
feivor. 

Wm  IS  Entitled  to  Benetit  or  Pboducis  or  Avails  or  Lahd  when  the 
evidence  clearly  shows  the  land  to  he  her  separate  property. 

Fboditcts  of  Wipe's  Separate  Estate  akd  Property  Procured  trbri- 
with  Belong  to  Wife,  and  cannot  be  reached  by  her  hnsband'i  credi- 
tors because  the  labor  of  her  husband  and  children  entered  into  the 
products. 

Ownership  or  Land  Carries  with  It  Right  to  its  Produois,  at  law  and 
in  equity.  No  change  can  take  place  in  the  title  to  the  fruits  of  the 
soil,  without  the  owner  parts  with  his  title  or  possession,  or  permits  its 
cultivation  for  the  benefit  of  another. 

Labor  of  Others  for  Owner  of  Soil  Creates  No  Tftli  to  Prodvotb^ 
though  mingling  in  the  production. 

EQurrr  will  Enforce  Trust  or  Contract,  but  cannot  create  a  title  where 
none  exists. 

Oredftors  can  Work  out  EQinnEs  only  through  Rights  or  Parties^ 
where  there  is  no  fraud. 

Debtor  cannot  be  Compelled  to  Labor  for  his  Creditors,  nor  have 
they  a  remedy  against  his  personal  efforts. 

Husband  does  not  Acquire  Titlb  to  Products  of  Wife's  Farm  merely 
by  the  labor  which  he  voluntarily  bestows  upon  it,  where  he  is  per- 
mitted in  the  enjoyment  of  the  marital  relation  to  live  and  be  maintained 
upon  the  farm  which  the  wife  manages  for  her  own  use. 

Minor  Children  mat  Assist  with  Father's  Assent  in  Work  on  Wife's 
Farm  without  giving  the  husband  any  title  to  the  products,  the  children 
being  entitled  by  the  terms  of  the  deed  to  their  maintenance  from  it. 

Feiqnbd  issue  under  the  sheriff's  interpleader  act,  to  try 
the  right  to  certain  personal  property  levied  upon  by  the 
sheriff  as  the  property  of  Jacob  Rush.  Ruth  Rush,  the  wife 
of  Jacob  Rush^  was  the  claimant,  and  was  made  plaintiff,  and 
Simon  Vought  and  others,  execution  creditors,  were  made  de- 
fendants.   Further  facts  appear  in  the  opinion. 

O.  F.  Boer,  for  the  plaintiff  in  error. 

A,  J.  Cclbom^  for  the  defendants  in  error. 

By  Court,  Aqnew,  J.  The  court  below  seems  to  have  fallen 
into  several  errors  in  this  case. 

The  question  on  trial  in  the  feigned  issue  was,  whether*  the 
right  of  property  in  certain  goods  and  chattels  levied  in  exe- 
cution, or  any  of  them,  was  in  Mrs.  Rush.  The  court  thought 
thab  if  she  failed  to  establish  her  title  to  all  of  the  numerous 
items  in  the  sheriff's  levy  a  verdict  must  pass  against  her. 
This  is  hard  law,  and  is  not  correct.    Whatever  weight  an  un« 
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founded  claim  to  a  part  might  have  with  a  jury,  the  law  doe^ 
not  adopt  it  as  conclusive  against  her  whole  claim.  It  would 
not  be  singular  if  in  the  course  of  five  or  six  years'  farming 
Mrs.  Rush  should  be  unable  to  show  that  some  of  the  articles 
on  the  farm  were  purchased  with  the  products  of  her  land. 
The  penalty  is  severe,  that  a  failure  as  to  some  should  be  a 
forfeiture  of  all.  The  principle  of  this  case  is  ruled  by  Van 
Winkle  v.  Young,  37  Pa.  St.  214;  see  also  Oarriaon^s  Appealy 
38  Id.  531. 

The  learned  judge  erred  also  in  his  charge.  He  seems  to 
have  thought  that  if  the  labor  of  her  husband  and  children 
entered  into  the  products  of  her  farm  in  the  least  degree,  there 
was  such  a  mingling  of  interests,  the  whole  was  necessarily 
subjected  to  her  husband's  creditors.  The  stress  laid  in  many 
of  our  decisions  upon  the  necessity  of  a  wife's  proving  fully, 
clearly,  and  satisfactorily  that  the  purchase  was  made  with 
her  own  means  when  she  claims  it  as  hers,  seems  to  have 
led  away  the  mind  of  the  learned  judge.  We  do  hold  the 
rule  most  stringently,  and  that  even  a  purchase  on  credit  or 
payment  with  her  own  labor  will  not  avail:  See  Baringer  v. 
Steiver,  49  Pa.  St.  129;  and  Flick  v.  Devries,  50  Id.  266,  and 
cases  there  cited.  As  a  rule  of  evidence,  it  is  necessary  to  hold 
it  firmly  to  prevent  frauds  by  enabling  a  wife  to  become  a  re- 
ceptacle for  the  property  of  her  husband  clandestinely  thrown 
into  her  lap.  But  when  the  evidence  clearly  shows  a  separate 
property  of  the  wife's  own,  as  in  this  case,  to  refuse  to  give  her 
the  benefit  of  its  products  or  avails  on  slight  and  insufficient 
grounds  is  to  deny  to  her  the  rights  of  ownership  and  to  ex- 
punge the  statute  which  protects  her  use  and  enjoyment  of  ii. 

The  undisputed  evidence  shows  that  the  farm  on  which 
Mrs.  Rush  and  her  husband  and  children  lived  was  conveyed 
to  her  by  Catherine  Ogg,  her  mother,  for  the  maintenance  of 
herself  and  her  children  by  Jacob  Rush  during  her  lifetime, 
with  remainder  to  these  children  at  her  death.  The  farm  was 
a  large  one,  having  one  hundred  acres  cleared.  Jacob  Rush 
became  insolvent  in  1860,  his  property,  less  than  three  hun- 
dred dollars  in  value,  being  retained  by  him  as  exempt  from 
execution.  Mrs.  Rush  thereupon  took  the  entire  management 
of  the  farm  into  her  own  hands,  farming  it  chiefly  by  the  labor 
of  her  children,  her  husband  doing^  but  little  of  the  work. 
The  testimony  is,  that  he  generally  sowed  the  grain.  She 
bought  and  sold  and  traded  with  the  produce  of  her  farm,  and 
the  result  of  her  management  appears  in  the  fact  that  after 
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supporting  the  family  and  paying  store  bills,  the  property  on 
the  farm  levied  upon  was  appraised  at  $1,651.65.  A  jury 
would  have  but  little  doubt  upon  the  evidence  that  the  horses, 
cattle,  sheep,  and  swine  which  stocked  the  land  were  the  re- 
sult of  her  purchases  with  the  products  of  the  farm  and  the 
increase  therefrom. 

All  these  were  swept  from  Mrs,  Rush  by  the  application  of 
a  single  principle,  which  the  learned  judge  stated  in  these 
words:  "  The  labor  on  the  farm  was  bestowed  by  her  husband 
and  his  children,  and  the  grain,  hay,  and  other  crops  raised 
were  the  joint  products  of  such  labor  and  the  land;  and  if  the 
personal  property  now  claimed  by  the  wife  was  paid  for  out  of 
the  products,  the  husband  had  an  interest  in  it.  It  cannot, 
therefore,  be  said  to  have  been  purchased  and  paid  for  out  of 
the  separate  funds  of  the  wife."  Thus  the  sowing  of  the  grain, 
which  was  Jacob  Rush's  chief  labor,  mingling  with  the  tillage, 
carried  away  from  Mrs.  Rush  not  only  all  the  products  of  the 
soil  (hay  as  well  as  grain),  but  the  stock  purchased  with  their 
proceeds  when  converted  by  Mrs.  Rush  into  money  or  bartered. 
A  deduction  which  leads  to  such  a  wholesale  destruction  of  a 
wife's  rights  of  property  cannot  be  founded  in  correct  princi- 
ple. The  error  arose  from  an  oversight  of  the  true  foundation 
of  the  wife's  right.  This  is  not  the  case  of  property  purchased 
during  coverture,  where  the  price  of  it  presumptively  if  not 
actually  came  from  the  husband.  But  here  the  title  to  the 
products  grows  out  of  the  title  to  the  land  itself.  The  owner- 
ship of  the  farm  carries  with  it,  at  law  and  in  equity,  the  right 
to  its  products.  No  change  can  take  place  in  the  title  to  the 
fruits  of  the  soil  without  the  owner  parts  with  his  title  or  pos- 
session, or  permits  its  cultivation  for  the  benefit  of  another. 
But  the  labor  of  others  for  the  owner,  though  mingling  in  the 
production,  creates  no  title  to  the  products.  The  owner  may 
be  a  debtor  for  the  labor  which  tills  his  soil,  or  that  labor  may 
be  given  without  a  required  equivalent,  or  for  an  equivalent 
in  maintenance  which  is  consumed  in  its  use;  but  this  gives 
no  usufruct  or  ownership  in  the  product  of  the  tillage.  It  mat- 
ters not,  therefore,  whether  the  labor,  when  thus  rendered,  be 
that  of  the  husband  or  another;  without  a  contract  for  the 
product  or  cultivation  by  the  husband  for  himself,  it  confers 
no  title  or  usufruct.  In  this  case,  it  will  be  remembered  that 
the  evidence  shows  that  Mrs.  Rush  farmed  and  managed  her 
own  land,  and  that  her  husband  lived  upon  it,  but  as  one  of 
the  family.    Her  estate  being  for  life  only,  he  had  no  title  by 


772  Rush  v,  Vought.  [Penn. 

curtesy,  and  he  made  do  pretense  even  to  cultivate  the  land 
for  himself.  It  is  not  the  case  of  a  farm  owned  or  cultivated 
by  the  husband,  in  whom,  for  the  reasons  already  stated,  the 
title  to  the  products  would  vest.  The  marital  relation,  there- 
fore, in  this  case,  gave  the  husband  no  ownership  of  the  pro- 
ducts of  his  wife^s  farm  merely  because  he  assisted  partly  in 
its  tillage,  her  use  and  enjoyment  of  the  property  being  pro- 
tected by  the  act  of  1848. 

But  it  is  said  the  labor  of  the  husband  belongs  to  his  cred- 
itors, and  it  is  the  folly  of  the  wife  to  suffer  him  to  mingle  it 
with  the  products  of  her  property,  and  the  creditor  must  be 
permitted  in  equity  to  follow  it  into  these  products;  otherwise 
a  fraud  will  be  perpetrated.  This  has  several  answers.  Equity 
will  enforce  a  trust  or  a  contract,  but  cannot  create  a  title 
where  none  exists.  The  title  to  the  products  being  a  legal  in- 
cident to  the  ownership  of  the  land,  equity  cannot  create 
another  ownetship  contrary  to  the  legal  title,  and  against  the 
intention  of  the  parties.  Creditors  can  work  out  equities  only 
through  the  rights  of  the  parties  where  there  is  no  fraud.  But 
here  the  wife  was  the  owner  in  her  own  right,  and  the  husband 
bargained  for  no  title  to  the  products  in  return  for  his  services. 
He  had  not  even  a  lien.  He  was  a  member  of  the  family, 
lived  with  his  wife  upon  her  property,  and  enjoyed  its  benefits 
in  the  shape  of  a  maintenance  from  it.  The  marriage  relation 
was  not  severed  by  her  ownership  of  the  property  on  which 
they  lived,  and  which  she  devoted  to  the  support  of  her  hus- 
band and  children.  The  law  favors  rather  than  it  discourages 
their  joint  occupation  of  it,  in  so  far  as  it  tends  to  preserve  and 
fortify  the  marital  relation. 

The  act  of  1848,  which  declares  that  a  married  woman's 
property  shall  be  owned,  used,  and  enjoyed  as  her  own  sepa- 
arate  property,  was  not  intended  to  sever  this  relation  iu  order 
to  secure  to  her  the  benefits  of  her  ownership.  As  has  been 
well  shown  in  Walker  v.  Reamy^  36  Pa.  St.  410,  and  Mander- 
bach  V.  Mock^  29  Id.  43,  there  is  a  community  of  interest  and 
possession  of  the  wife's  separate  property  which  the  act  of  1848 
does  not  forbid  a  wife  to  share  with  her  husband.  But  if  the 
marriage  relation  were  not  so  great  a  favorite  of  the  law,  and 
if  equity  would  assume  to  protect  the  interests  of  creditors  in 
the  labor  of  the  husband,  evidently  it  has  no  rule  by  which  to 
measure  their  rights  in  this  case.  How  is  it  possible  to  follow 
this  labor  into  the  several  products  of  the  farm,  and  to  ascer- 
tain the  proportion  which  has  gone  into  each;  and  then  to  fol- 
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low  their  proceeds  after  conversion  into  the  stock  purchased? 
Admitting  that  his  labor  could  be  valued  in  gross,  yet  how 
could  it  be  apportioned  to  each  product?  The  result  of  tho 
doctrine  of  the  court  below  was  to  forfeit  the  wife's  title  when- 
ever the  least  portion  of  the  husband's  labor  constituted  a  part, 
however  small,  of  the  cost  of  its  production.  But  this  is  con- 
trary as  well  to  the  spirit  of  the  marital  relation  as  to  the  doc- 
trine that  equity  abhors  penalties  and  forfeitures.  In  such  a 
confusion  of  labor  and  product,  the  wife's  legal  title  must 
prevail. 

There  is  another  answer  still  more  elemental.  There  is  no 
law  which  compels  a  debtor  to  labor  for  his  creditors,  or  gives 
them  a  remedy  against  his  personal  efforts.  The  slavery  of 
person  to  the  claims  of  creditors  disappeared  with  the  non- 
imprisonment  act  of  1842.  But  even  before  that  law,  there 
was  no  known  remedy  enabling  creditors  to  take  the  labor  of 
their  debtor  and  apply  it  to  their  debts.  It  could  neither  be 
seized  not  attached.  It  is  only  when  labor  appears  in  the 
form  of  property  it  can  be  subjected  to  the  payment  of  debts, 
if  tangible  to  execution;  or  if  in  action,  to  attachment.  The 
farm  laborer  gains  a  debt  for  wages,  but  no  title  to  the  pro- 
ducts of  his  work,  and  if  ha  labors  for  his  maintenance,  which 
is  consumed  in  the  acquisition,  his  creditor  has  no  remedy 
against  the  product.  The  latter  cannot  make  a  new  contract 
for  his  debtor,  nor  compel  the  employer  to  deliver  to  him  the 
products  of  his  debtor's  labor.  It  is  clear,  therefore,  upon 
elementary  principles,  that  a  husband  who  is  permitted,  in  the 
enjoyment  of  his  marital  relation,  to  live  and  be  maintained 
upon  the  property  of  his  wife,  which  she  manages  for  her  own 
use  and  benefit,  does  not  acquire  a  title  to  the  products  of  h(;r 
farm  merely  by  the  labor  which  he  voluntarily  bestows  upon 
it.  There  is  a  class  of-  cases  in  this  state  of  which  the  lead- 
ing one  is  Holdship  v.  Patterson^  7  Watts,  547,  in  which  these 
principles  are  full}'  sustained.  Gibson,  C.  J.,  there  says: 
"The  tangible  earnings  of  the  husband  would  be  liable  to 
execution,  but  he  was  not  under  even  a  moral  obligation  to 
restrict  his  efforts  exclusively  to  the  liquidation  of  them.  Ho 
might  lawfully  devote  himself  to  the  maintenance  of  his 
family  only."  See  also  Manderhack  v.  Mocky  29  Pa.  St.  43; 
GUlespie  v.  Miller,  37  Id.  247;  McCullough  v.  Porter,  4  Watts 
&  S.  177  [39  Am.  Dec.  68];  Keeny  v.  Good,  18  Pa.  St.  354. 

But  it  is  thought  that  the  right  of  Jacob  Rush  to  the  ser« 
vices  of  his  children  qualifies  Mrs.  Rush's  right  of  property  in 
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the  products  of  the  farm.  Addison  Rush,  a  son,  testifies  that 
he  got  his  clothes  and  boarding  for  his  work;  that  his  mother 
carried  on  the  farm,  and  supported  the  family.  Indeed,  all 
the  witnesses  testify  that  she  managed  the  farm,  and  provided 
for  the  family,  and  that  the  boys  at  home  worked  on  the 
farm.  Under  the  terms  of  the  deed  the  children  were  entitled 
to  their  maintenance  and  support  from  the  property  during 
the  life  of  their  mother.  There  is,  therefore,  no  reason  that 
with  their  father's  assent  they  should  not  assist  to  make  that 
productive  which  was  to  furnish  their  own  support.  It  is 
manifest  that  Jacob  Rush  did  not  dissent  from  the  arrange- 
ment, but  permitted  his  children  to  aid  their  mother  in  fur- 
nishing to  them  the  support  which  it  was  his  own  duty  to 
provide.  He  therefore  relinquished  his  parental  right  to 
their  labor.  The  case  consequently  falls  within  the  decision 
in  McCloskey  v.  CypJierty  27  Pa.  St.  220,  in  which  it  was  held 
that  a  father  may  emancipate  his  son's  labor  and  suffer  it  to 
go  to  the  benefit  of  the  son;  and  it  is  said  that  he  is  not  bound 
to  work  his  children  as  he  would  a  horse  or  a  slave  for  the 
benefit  of  his  creditors.  But  if  there  were  no  evidence  from 
which  the  jury  might  infer  that  Jacob  Rush  permitted  his 
sons  to  labor  for  their  mother  and  themselves,  the  same  rea- 
soning already  used  would  apply  to  the  title  of  the  products 
of  the  farm  in  their  case.  Their  labor  would  confer  no  title 
upon  him.  The  right  to  the  products  would  still  follow  the 
ownership  and  management  of  the  land  itself.  Equity  would 
not  interfere  to  invest  Jacob  Rush  with  a  title  in  the  products 
commensurate  with  the  labor  voluntarily  bestowed  by  his  sons 
in  the  tilling  of  the  ground. 

We  think  the  court  fell  into  a  fundamental  error  which 
affected  all  its  rulings,  and  the  case  should  go  back  for  an« 
other  trial  upon  the  principles  indicated  in  this  opinion. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Marrikd  Woman  la  Entitled  to  Products  and  AvAn^s  of  hkb  Skpa« 
RATS  Property  under  the  Pennsylvania  legislation:  Budter  ▼.  Ream,  68 
Pa.  St  42G;  Hakomb  v.  People's  Savituja  Bank,  92  Id.  343;  no  matter  whoee 
labor  may  have  been  expended  in  the  production:  LeimJbadi  v.  TempUn,  106 
Id.  526;  Buchtr  v.  Ream,  mpra;  and  cannot  be  reached  by  her  hosband'i 
creditors:  Brown  v.  Pendleton,  60  Id.  422,  423;  Musaer  ▼.  Oardner,  66  Id. 
247;  Silveua'a  Ex're  v.  PorUr,  74  Id.  451;  Seed$  v.  Kiifder,  76  Id.  267.  Th« 
principal  case  is  cited  to  the  foregoing  points.  See  also  Olidden  v.  Taylor, 
91  Am.  Dec.  98,  as  to  whether  the  creditors  of  the  husband  are  entitled  to 
the  profits  arising  from  the  husband's  use  of  his  wife's  property. 
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Thb  pbincipal  CA8X  18  ALSO  GiTXD  in  BeovcT  y.  Baref  104  Pa.  St.  62,  on 
^e  pomt  that  the  emancipation  by  a  father  of  his  child  may  be  as  perfect 
'when  they  live  together  nnder  the  same  roof  as  when  they  are  separated; 
«nd  in  Pier  v.  Siegel,  107  Id.  508,  to  the  effect  that  a  married  woman  cannot 
'l>ay  either  real  or  personal  estate  npon  credit,  unless  she  is  the  owner  of  a 
separate  estate,  in  which  osse  she  contracts  npon  the  credit  of  snch  estate. 


SiEGEL  V.  Robinson. 

[66   PaMMBTLVAMIA  STATS,  19.J 

luws  OF  Another  Statb  cankot  bb  Bjelibd  ufov  wttrodt  Peoof  of 
THEIR  EziaTENCfi,  whcre  the  question  at  issue  involves  a  conflict  of 
laws. 

Omission  of  Court  Below  to  Instruct  on  Ant  Point  cannot  bb  Com- 
plained OF,  where  the  court  was  not  asked  to  give  such  instruction. 

Fennstlvania  Statute  of  Frauds  does  not  Afplt  to  Parol  CoNTRAcra 
FOR  Salb  of  Lands  in  Another  State,  and  does  not  avoid  such  con* 
tracts  though  made  in  Pennsylvania. 

Action  of  debt  by  F.  M.  Robinson  against  Siegel,  Seip, 
€ider,  and  Gerline.  The  plaintiff  declared  in  his  first  count 
that  the  defendants  were  indebted  to  him  in  the  sum  of  $380, 
purchase-money  due  for  a  tract  of  land  in  Trumbell  County, 
Ohio,  and  that  the  same  had  not  been  paid.  He  also  declared 
on  the  common  counts.  Judgment  was  entered  against  Ger- 
line for  want  of  an  appearance.  There  was  evidence  of  a 
parol  contract  in  Pennsylvania,  between  the  plaintiff  and  de- 
fendants, for  the  sale  of  the  land  mentioned  in  the  declaration; 
payment  of  part  of  the  purchase-money;  staking  out  part  of 
the  land  for  a  well,  etc.  The  evidence  was  not  certified  by  the 
judge.  Verdict  for  the  plaintiff  for  $384.61.  Defendants  re- 
moved the  case  to  the  supreme  court,  and  assigned  errors. 
The  nature  of  the  first  three  errors  assigned  appears  in  the 
opinion.  The  fourth  was,  that  there  was  no  evidence  of  tier- 
line's  being  a  party,  to  the  alleged  contract.  Other  facts  are 
43tated  in  the  opinion. 

/.  R.  Thompson  and  J.  C.  MarshaUj  for  the  plaintiffs  in 
-error. 

8,  Marvinj  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  errors  assigned  to  the  charge  of 
the  court  are  not  well  founded.  They  all  represent  that  in- 
«tr notions  were  given  to  the  jury,  which  we  do  not  find  in  the 
charge  as  it  appears  of  record.     The  jury  were  not  directed 
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that  the  plaintiff  was  entitled  to  recover,  or  that  notwith- 
standing the  contract  was  void  under  the  Inws  of  Pennsyl- 
vania, it  was  binding  and  would  be  enforced  under  the  law» 
of  the  state  of  Ohio,  or  that  the  law  of  Ohio  controlled  the^ 
right  of  the  plaintiff  to  recover.     The  first  three  assignments, 
therefore,  rest  upon  a  mistaken  apprehension  of  the  charge. 
The  defendants  submitted  the  proposition  that  the. statutes  of 
Ohio,  where  the  land  they  had  contracted  to  buy  is  situated,, 
forbid  the  enforcement  of  parol  contracts  for  the  purchase  and 
sale  of  real  estate,  and  that  consequently  the  plaintiff  could 
not  recover,  though  the  contract  was  made  in  this  state.    This 
proposition  the  court  declined  to  afBrm,  because  there  was  no- 
evidence  given  that  such  is  the  statute  law  of  Ohio.     In  this, 
surely,  the  court  was  right:  Phillips  v.  Gregg^  10  Watts,  158- 
[36  Am.  Dec.  158];  and  to  this  no  error  is  assigned.     But  it 
is  urged,  the  court  should  have  instructed  the  jury  the  plain- 
tiff was  not  entitled  to  recover,  because  the  contract  was  void 
by  the  laws  of  Pennsylvania.     It  would  be  a  suflScieut  answer 
to  this,  that  the  court  was  not  asked  to  give  such  instruction. 
But  the  contract  was  not  void  under  ow  law.     Our  statute  of 
frauds  does  not  apply  to  parol  sales  of  lands  outside  of  the 
state.     It  certainly  does  not  avoid  sucL  contracts. 

The  fourth  assignment  of  error  is  not  sustained.  We  have- 
not  the  evidence  certified,  and  we  are  therefore  unable  to  say 
there  was  no  evidence  that  Gerline  was  not  a  party  to  the  con- 
tract. This  point  does  not  appear  to  have  been  raised  in  the 
court  below.  Besides,  Gerline  had  confessed  his  liability  by 
submitting  to  a  judgment. 

Nor  is  there  any  substantial  defect  in  the  declaration. 

Judgment  affirmed. 

Laws  of  Foreign  Countrt  must  be  Pleaded  and  Proved  as  Facts  where- 
they  are  relied  on:  See  Peck  v.  Bihbard,  62  Am.  Dec.  606,  note  613;  Whid- 
deny.  Seelye,  63 Id.  661,  note 665;  BrimJuiU  v.  Van  Campen,  82  Id.  118,  note- 
121. 

Party  cannot  Complain  of  Failure  op  Ck)URT  to  Give  Jury  Instruc- 
tions which  he  has  neglected  to  ask;  but  this  rule  docs  not  apply  where  the- 
charge  given  by  the  court  upon  the  questions  involved  is  itself  erroneous: 
CJiamblee  v.  Tarhox,  84  Am.  Dec.  614. 

Dobs  Statute  of  Frauds  Apply  to  Contracts  Made  beyond  State  ?  It 
has  been  held  in  England  that  an  action  ynW  not  lie  in  the  courts  of  that 
country  to  enforce  an  oral  agreement  made  in  France,  and  valid  in  France, 
which  if  made  in  England  could  not,  by  reason  of  the  statute  of  frauds,  hav» 
been  sued  upon  in  England:  Leroux  v.  Brown,  12  Com.  B.  801.  This  case 
was  commented  upon  in  Britain  v.  Boesiter,  11 Q.  B.  D.  128;  Atlamsr,  CluUer- 
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hucl\  10  Id.  406;  and  criticised  in  WUliamsv,  Wheeler,  S Com.  B.,'S.  S.,31U 
but  it  seems  not  yet  to  have  been  ovemded.  In  Adams  t.  CluUer^uek,  supra^ 
it  was  said  that  Leroux  v.  Brown,  supra,  turned  on  the  proTisions  of  the- 
statnte  of  frauds,  the  very  language  of  which  indicates  that  it  is  part  of  the- 
lex  fori,  and  not  of  the  lex  loci.  And  in  Britain  v.  Rossiter,  supra,  it  was  said 
that  if  the  contrary  view  had  prevailed  in  Leroux  v.  Brown,  supra,  it  would 
have  been  decided  in  that  case  that  the  fourth  section  of  the  statute  of  frauds- 
had  a  territorial  operation;  whereas,  if  it  applied  merely  to  the  enforcement  of 
the  contract,  then  it  is  a  statute  with  respect  to  the  procedure  of  the  English 
courts,  and  it  is  applicable  to  contracts  made  abroad  as  well  as  in  England. 
In  Oreen  v.  Lewis,  26  U.  G.  Q.  B.  618,  citing  Leroux  v.  Brown,  supra,  it  wa» 
held  that  a  contract  made  and  valid  in  Illinois  could  be  enforced  in  Canada^ 
though  not  in  writing.  The  validity  of  transfers  of  real  estate  is  determined 
by  the  lex  rei  sitce:  Doyle  v.  MeOuire,  38  Iowa,  410;  Bissellv.  Terry,  69111. 184;: 
Danner  v.  Brewer,  69  Ala.  191.  This  rule  is  applicable  not  only  to  the  fomv 
and  manner  of  the  conveyances  or  contracts  affecting  lands,  but  to  the  rights- 
of  parties  thereto,  and  to  their  capacity  to  contract :  Id.  Thus  in  Illinoia  it  ha» 
been  held  that  a  conveyance  on  contract  for  the  sale  of  land  situate  in  that 
state  is  governed  by  the  laws  of  DlinoiB,  and  not  those  of  another  state  where 
the  contract  is  made:  Bissell  v.  Terry,  69  lU.  184.  It  seems  that  the  New 
York  statnto  of  frauds  is  not  applicable  to  contracts  made  in  that  state  for 
the  sale  of  lands  in  other  states:  Burrell  v.  Boot,  40  K.  Y.  496.  A  marriage 
contract  is  governed  by  the  law  of  the  state  where  it  is  to  be  performed. 
Thus  where  a  resident  of  Illinoia  made  a  parol  nuptial  agreement  in  1848  in. 
Pennsylvania,  where  he  was  married,  and  immediately  removed  to  Illinois, 
where  the  contract  was  to  be  performed,  it  was  held  that  the  law  of  Illinoia 
governed,  as  to  its  effect  and  validity,  and  not  that  of  Pennsylvania:  Daven- 
port V.  Karnes,  70  lU.  465.  Where  the  agent  of  a  person  doing  business  in. 
another  state  contracts  with  a  merchant  in  Indiana  for  the  sale  of  a  bill  of 
goods  for  a  price  exceeding  fifty  dollars,  and  no  part  of  the  property  is  re- 
ceived by  the  purchaser,  no  earnest  is  given  to  bind  the  bargain  or  in  part 
payment,  and  no  note  or  memorandum  is  signed  by  the  party  to  be  charged, 
or  his  lawfully  authorized  agent,  such  contract  is  an  Indiana  contract,  and 
void  by  the  statute  of  frauds:  Hausman  v.  Nye,  62  Ind.  485. 

But  the  statute  of  frauds  of  Alabama  does  not  apply  to  property  brought 
into  that  state  by  a  tenant  for  life  holding  under  a  deed  or  will  executed  be- 
yond that  state,  although  the  tenant  for  life  and  the  remaindermen  resided 
in  Alabama  at  the  time  of  the  execution  of  the  deed  or  probate  of  the  will, 
and  continued  to  reside  there:  Turner  v.  Fenrier,  19  Ala.  361.  The  fact  that 
wheat  contracted  to  be  sold  and  delivered  in  Illinois  is  to  be  paid  for  on  its- 
arrival  in  Missouri,  will  not  subject  the  contract  to  the  operation  of  the  Mis- 
souri statute  of  frauds:  Houghtaling  v.  Ball,  19  Mo.  84;  S.  C,  59  Am.  Dec. 
331.  So  no  action  can  be  maintained  in  Kentucky  on  a  contract  for  servicer 
made  in  Illinois  and  to  be  performed  in  Louisiana,  though  void  under  tho- 
statute  of  frandSy  and  although  it  might  be  enforceable  in  Illinois  or  Louis- 
iana: Kleeman  v.  Collins,  9  Bush,  460.  But  in  an  action  on  account  in  In- 
diana, for  intoxicating  liquors  sold  and  delivered  by  the  x)laintiff,  a  resident 
of  Wisconsin,  to  the  defendant,  a  resident  of  Iowa,  pursuant  to  a  verbal  or- 
der for  the  liquors,  given  by  the  latter  to  the  former,  in  Iowa,  the  defendant 
answered,  alleging  that  such  sale  was  made  in  violation  of  a  statute  of  Iowa 
prohibiting  the  sale  of  intoxicating  liquors,  and  made  a  copy  of  such  statute 
a  part  of  his  answer.  The  answer  was  held  sufficient  on  demurrer;  and  & 
reply  that  such  sale  was  also  in  violation  of  the  statute  of  frauds  of  Iowa, 
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because  not  in  writing,  bat  that  the  plaintiff  had  avoided  the  effect  of  both 
4rach  statates  by  delivering^  the  goods  in  Wisconsin,  for  transportation,  to  a 
railroad  company  designated  by  the  parties  at  the  time  snch  contract  was 
made,  was  held  insufficient  on  demnrrer:  Kdwert  v.  Meyer,  62  Ind.  687.     In 
Wtleox  Silver  Plate  Co.  v.  Oreen,  72  N.  Y.  22,' the  question  was  raised  but  not 
decided  as  to  whether  the  statute  of  frauds  of  New  York  applied  to  a  con- 
tract made  in  another  state,  in  the  absence  of  proof  of  the  existence  of  any 
euch  statute  in  the  last-named  state.    But  in  Missouri  it  has  been  held  that 
if  a  party  in  the  courts  of  that  state  relies  upon  the  Dlinoiii  statute  of  fraadsp 
the  burden  is  upon  him  of  showing  the  existence  of  such  a  statute:  ffoughta- 
iing  V.  Ball,  19  Mo.  84;  S.  C,  59  Am.  Dec.  331.     When  a  contract  made  in 
•one  jurisdiction  is  to  be  performed  in  another,  the  law  of  the  latter  gowma 
as  to  the  interpretation,  requirements,  and  effect  of  the  contract^  as  well  as 
to  the  time,  mode,  and  manner  of  performance;  and  in  some  respects  also  as 
to  its  validity:  Pickering  v.  Fiak,  6  Vt.  107.     Thus  a  verbal  contract  made 
in.Oermany  in  1873,  by  which  A  employed  B  to  work  for  one  year  from  the 
following  May,  at  $2.50  per  day,  where  the  parties  intended  the  contract  to 
be  performed  in  New  York,  was  held  to  be  governed  by  the  laws  of  that  state, 
and  such  contract  was  there  declared  void  by  the  statute  of  frauds  of  New 
York:  Turwno  v.  Hodatadter,  7  Hun,  80.    In  Fox  v.  MaUhewe^  33  Miss.  433^ 
it  is  held  that  the  courts  of  Missiswippi  will  enforce  a  verbal  contract  of 
elaves  made  in  Tionisiana,  if  no  objection  be  made  in  the  court  below  to  the 
tntroduotion  of  parol  proof  eataUisbing  it. 
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Alterations  hat  bb  Madb  in  Remsduss,  though  the  creditor  may  thereby 
be  hindered  and  delayed,  if  they  do  not  substantially  deprive  him  of  the 
right  he  had  when  the  contract  was  made. 

Statb  Lxoiblatube  cannot  Enact  that  Dbbtob's  Pbopxett  shall  not 
BX  Taken  to  Satisft  his  Debt,  if  it  was  so  liable  when  the  debt  was 
incurred. 

Act  or  April  9,  1850,  Seo.  1,  to  Regulate  Sequestrations  in  Case  of 
Erie  Canal  Company,  by  making  its  property  liable  only  in  cases  of 
mismanagement,  misapplication  of  funds,  or  willfal  delay  in  discharging 
its  legal  liabilities,  where  it  was  prior  to  that  act  subject  to  execn* 
tion  for  its  debts,  is  unconstitutional,  and  does  not  affect  rights  of 
creditors  existing  when  that  act  was  passed. 

The  main  facts  of  this  case  are  stated  in  the  opinion.  The 
plaintiff,  having  a  judgment,  petitioned  the  court,  and  prayed 
it  to  award  a  writ  to  sequester  the  property  of  the  defendant 
corporation.  The  answer  of  defendant  alleged  that  the  pe- 
tition did  not  set  forth  that  the  said  corporation  '^was  guilty 
of  mismanagement,  misapplication  of  its  funds,  or  willful  de- 
lay in  the  discharging  of  its  legal  liabilities,  or  either  of  them"; 
and  that  the  petition  was  not  verified  on  oath,  charging  such 
mismanagement,  misapplication,  or  delay  specifically,  as  re- 
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'quired  by  section  1,  act  of  April  9,  1850,  Pamphlet  Laws,  437. 
Defendant  therefore  claimed  that  plaintiff  had  no  authority 
to  sequester  its  property.  The  court  dismissed  the  petition  at 
plaintiff's  costs.     Plaintiff  appealed.  t 

B.  Oranty  for  the  appellant. 

/.  C  Marshall  and  D.  Derrickson,  for  the  appellee. 

By  Court,  Strong,  J.  This  appeal  calls  in  question  the 
constitutional  validity  of  the  first  section  of  an  act  of  assem- 
bly passed  the  ninth  day  of  April,  1850,  and  entitled  ^*An  act 
to  limit  and  regulate  sequestrations  in  case  of  the  Erie  Canal 
Company."  The  plaintiff  has  a  judgment  against  the  com- 
pany founded  on  a  debt  contracted  in  the  years  1846  and 
1847,  and  due  before  the  passage  of  the  act  to  which  reference 
has  been  made.  Having  caused  an  execution  to  be  issued,  to 
which  the  sheriff  returned  nulla  bona,  she  would  be  entitled, 
tinder  the  act  of  1836  relating  to  executions,  to  sequestration 
of  the  property  of  defendants,  of  the  tolls  and  receipts  of  their 
canal,  and  of  all  their  goods,  chattels,  and  credits,  rents,  issues, 
and  profits,  were  it  not  for  a  supposed  change  in  the  law  made 
by  the  act  of  1850.  The  question,  therefore,  is,  whether  that 
act  is  of  force  or  whether  it  is  invalid  as  a  violation  of  the 
provision  of  the  federal  constitution  that  denies  to  the  states 
power  to  make  a  law  impairing  the  obligation  of  contracts. 

In  construing  this  provision  of  the  constitution,  the  supreme 
court  of  the  United  States  early  made  a  distinction  between 
the  obligation  of  a  contract  and  the  legal  remedy  for  its 
breach,  holding  that  while  the  obligation  may  not  be  impaired, 
the  remedy  to  enforce  it  may  be  changed,  and  even  partially 
taken  away.  It  is  doubtless  true  that  the  constitution  was 
never  intended  to  stereotype  the  laws  of  the  different  states 
which  at  the  time  of  its  adoption  provided  remedies  for  the 
enforcement  of  contracts,  or  to  deprive  the  states  of  the  power 
to  substitute  others  in  place  of  those  then  existing.  And  yet 
if  by  the  obligation  of  a  contract  is  meant  its  legal  force  at 
the  time  it  is  entered  into,  it  is  difficult  to  see  how  a  remedy 
can  be  diminished  or  partially  taken  away,  and  still  the  ob- 
ligation remain  unimpaired,  unless  another  equally  efficient 
is  provided  in  its  stead.  An  obligation  without  any  means 
of  enforcing  it  certainly  is  not  a  legal  one,  and  just  in  pro- 
portion as  the  means  of  compelling  the  performance  of  a  con- 
tract are  taken  away,  it  would  seem  must  its  legal  effect 
be  diminished.     It  is,  however,  settled  that  alterations  may 
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be  made  in  the  remedies  provided  by  law,  though  the  creditor 
may  thereby  be  hindered  and  delayed,  if  they  do  not  subetan- 
tially  deprive  him  of  the  right  he  had  when  the  contract  was 
made,  and  assured  to  him  by  it. 

It  is  upon  this  principle  that  stay  laws  for  a  reasonable 
time  are  held  constitutional,  though  a  law  providing  for  an 
indefinite  stay  is  not:  Bunn  v.  GorgaSj  41  Pa.  St.  441.  So  it 
has  been  held  that  exemption  of  the  person  of  a  debtor  from 
arrest  or  imprisonment  is  permissible  as  only  acting  upon  the 
remedy,  even  when  allowed  by  law  after  a  contract  made,  but 
the  exemption  of  the  property  of  a  debtor  from  attachment  or 
execution,  though  apparently  equally  a  modification  of  rem- 
edy, is  prohibited  by  the  constitution.  Admitting  that  these 
distinctions  are  not  clearly  defined  in  reason,  we  must  accept 
them  as  made. 

Certain  it  is  that  it  is  not  competent  for  a  state  legislature 
to  throw  a  barrier  around  the  property  of  the  debtor,  and  en- 
act that  it  shall  not  be  taken  to  satisfy  his  debt,  if  it  was 
liable  to  such  seizure  and  appropriation  when  the  debt  was 
incurred.  A  legal  obligation  can  have  no  existence  where 
both  the  person  and  property  of  the  debtor  are  placed  by  law 
beyond  the  reach  of  the  creditor. 

If  now  we  examine  what  rights  the  contract  in  this  case 
gave  when  it  was  made,  or,  which  is  the  same  thing,  what  was 
the  extent  of  the  legal  obligation  assumed  by  the  defendants^ 
and  then  inquire  into  the  meaning  of  the  first  section  of  the 
act  of  1850,  we  may  determine  without  diflSculty  whether  the 
enactment  is  prohibited  by  the  constitution.  To  ascertain 
the  extent  of  the  creditor's  rights  we  must  look  beyond  the 
words  of  the  contract.  We  must  look  at  the  law  as  it  was  at 
the  time,  for  that  entered  into  the  contract,  and  was  itself  the 
measure  of  the  defendant's  obligation.  By  the  act  of  183(i 
relating  to  executions,  a  creditor  by  contract  of  a  canal  com 
pany  after  having  obtained  judgment,  and  after  a  return  ol 
nulla  bona  to  an  execution  issued  thereon,  was  entitled  to  hav< 
the  tolls,  rents,  issues,  and  profits  of  the  company,  togethe 
with  all  its  rights  and  credits,  seized  and  applied  to  the  pay- 
ment of  his  claim  ratably  with  the  claims  of  others. 

This  could  be  efifected  by  a  writ  of  sequestration,  and  it  was 
the  only  means  of  obtaining  satisfaction  of  the  debt  if  an  ex* 
ecution  proved  fruitless.  This  right  to  sequestration  was  not 
dependent  ^t  all  upon  the  manner  in  which  the  canal  company 
might  manage  its  property.    It  was  absolute.    Indeed,  it  may 
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well  be  supposed  that  without  it  credit  would  not  have  beeu 
^ven  in  many  cases.  The  tolls,  rents,  issues,  and  profits  are 
;he  principal  security  of  a  creditor  of  such  a  corporation. 
Neither  the  canal  itself,  nor  the  franchise  of  the  company, 
<;ould  be  sold,  except  at  the  suit  of  mortgagees;  and  if  the 
tolls  and  profits  could  not  have  been  seized,  the  creditor  would 
have  been  remediless. 

Sequestration  was  therefore  a  substantial  right,  and  assured 
hy  the  contract.  I  do  not  say  that  some  other  process  might 
not  have  been  substituted  for  it, — some  process  that  would 
have  given  the  creditor  equal  facilities  for  appropriation  of  the 
tolls,  rents,  credits,  etc.,  of  the  company;  but  the  right  to  have 
that  property  appropriated  in  some  way  to  the  satisfaction  of 
the  debt  was  undoubtedly  assured  by  the  contract.  Such, 
then,  were  the  rights  which  the  plaintiS*  had  when  the  act  of 
1850  was  passed.  By  that  it  was  enacted  that  it  should  not 
be  lawful  to  grant  a  writ  of  sequestration  and  to  appoint  a 
sequestrator  when  a  return  of  nulla  bona  had  been  made  to  an 
execution  against  the  Erie  Canal  Company,  except  upon  the 
judgment  and  decree  of  the  court  on  hearing  that  the  corpora- 
tion is  guilty  of  mismanagement,  misapplication  of  funds,  or 
willful  delay  in  discharging  its  legal  liabilities.  The  act  pro- 
vided no  substitute  for  sequestration  in  those  cases  where  it 
-would  have  been  ^allowable  before  its  passage,  but  not  after- 
wards. It  is  remarkable  that  it  applies,  not  to  corporations 
generally,  but  singly  to  these  defendants.  It  attempts  to 
establish  a  rule  for  them  alone.  It  gives  them  an  exemption 
denied  to  all  other  canal  companies  or  corporations.  And  it 
is  plain  that  it  may  amount  to  a  complete  exemption  of  all 
their  property  from  ever  being  applied  in  any  degree  to  the 
satisfaction  of  the  debt  due  the  plaintifi*.  The  company  may 
never  be  guilty  of  mismanagement.  It  ought  to  be  presumed 
they  will  not.  The  corporation  may  never  misapply  its  funds. 
It  may  devote  them  exclusively  to  the  payment  of  other  debts. 
It  may  never  be  guilty  of  willful  delay  in  discharging  its  legal 
liabilities,  and  therefore,  if  this  enactment  is  valid,  and  there 
is  no  misconduct  of  the  corporation,  its  property, — the  only 
means  it  has  for  satisfying  its  debts, — is  forever  withdrawn 
from  the  reach  of  the  plaintiff".  Under  the  shelter  of  this  act, 
the  tolls  are  no  longer  a  security,  absolute  and  unconditional. 
It  is  impossible  to  say  that  this  is  not  impairing  the  obligation 
of  a  contract,  in  view  of  the  construction  given  to  the  constitu- 
tional inhibition  by  the  supreme  court  of  the  United  States, 
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and  especially  with  McCmrlcn  v.  Uaywood^  2  How.  608,  before- 
us.  No  one  would  contend  that  a  law  exempting  all  a  natural 
person's  property  from  seizure  for  satisfaction  of  his  debts  until 
he  had  been  proved  guilty  of  mismanaging  it,  or  of  willful 
delay  or  of  misapplication  of  his  funds,  could  stand  an  hour^ 
except  as  applicable  to  contracts  made  after  its  enactments. 
The  creditor's  right  is  not  dependent  upon  the  conduct  of  the 
debtor.  And  is  a  different  rule  to  be  applied  to  cases  where  a 
corporation  is  a  contracting  party? 

We  are  constrained,  then,  to  hold  that  the  act  of  1850  is 
invalid,  because  prohibited  by  the  federal  constitution.  The 
order  of  the  common  pleas  dismissing  the  petition  of  the  plain- 
tiff must  be  reversed. 

The  decree  of  the  court  of  common  pleas  dismissing  the 
petition  of  the  plaintiff  is  reversed,  and  the  record  is  remitted, 
with  instructions  to  award  a  writ  of  sequestration. 

LsoiSLATrrE  Control  over  Rembdhes.  —  Ab  to  the  first  jtoint  in  tfa* 
tyUabnttt  aupra,  see  Coriell  ▼.  Hcan,  61  Am.  Deo.  134;  Briacoe  t.  AnbeteU,  61 
Id.  553;  Lord  v.  Chadbaume,  66  Id.  290;  Coffinv.  Sieh,  71  Id.  559;  Van  Baum- 
bach  r.  Bade,  76  Id.  283;  Reapers'  Bank  v.  WUlard,  76  Id.  755;  Stob^  v.  Gib- 
mm,  79  Id.  490,  note  494;  Moore  v.  Luoe,  72  Id.  629;  Rkhardrnm  v.  Cook,  8» 
Id.  622.    Bat  no  law  impairing  the  obligation  of  contracts  »  oonstitaticnialr 
Trtuteee  etc.  v.  Bailey,  81  Id.  194;  and  when  the  remedy  is  an  essential  part 
of  the  contract,  it  cannot  be  changed:  Ccffman  ▼.  Bankqf  Kentueky,  90  Id.  311. 
As  to  when  obligation  of  contracts  is  impaired  by  law  respecting  the  remedy^ 
see  Western  etc  Society  v,  Philadelphia,  72  Id:  730;  Scobeyv.  Oibeon,  79  Id.  490, 
extended  note  thereto  on  statute  impairing  obligation  of  contracts  495,  496; 
Von  Baumbach  v.  Bade,  76  Id.  283,  note  293;  Robinson  v.  Magee,  70  Id.  638, 
where  it  is  held  that  the  right  and  the  remedy  must  stand  or  fall  together; 
to  deny  the  latter  is  to  impair  the  former.    Remedy  afforded  by  existing  lawa 
enters  into  and  forms  part  of  the  obligation  of  contracts:   Von  Baumbach  v. 
Bade,  76  Id.  283;  Western  etc  Society  ▼.  Philadelplda,  72  Id.  730.     The  legis- 
lature may  change  the  mode  of  enforcing  obligations,  whether  of  individuals 
or  corporations:  Reapers'  Bank  v.  WiUard,  76  Id.  755. 

Law  Tending  to  Delay  Collection  of  Debts  is  Inoperative  upon 
EziSTiNO  Contracts:  Scobey  v.  Oibson,  79  Am.  Dec.  490.  But  see  Morse  v. 
Ooold,  62  Id.  103,  note  112,  where  it  is  held  that  statutes  enlarging  exemptions 
of  property  from  execution  are  not  unconstitutional  as  impairing  the  obliga- 
tion of  contracts,  even  if  applied  to  debts  contracted  before  their  passage. 
They  affect  the  remedy  only. 

The  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  While  the  obligation  of  contracts  cannot  be  impaired,  the 
remedy  to  enforce  them  may  be  changed  and  even  partially  taken  away;  and 
laws  dianging  the  remedy  for  the  enforcement  of  legal  contracts  will  be  con- 
sidered valid  though  the  new  remedy  be  less  convenient  or  less  prompt  and 
■peedy  than  the  old:  Long's  Appeal,  87  Pa.  St  119.  A  law  prohibiting  the 
■ale  of  property  under  execution,  unless  it  will  bring  two  thirds  of  its  ap* 
praised  valuation,  is  unconstitutional  and  void:  WHUams's  Appeal,  72  Id.  218. 
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SxTBRoa^TioN  IS  EQUITABLE  Result  Pvbxlt,  and  depe&di  oa  laoti  to  de* 

velop  its  necessity,  that  justice  may  be  done. 
pBrvrnr  of  Goivtract  is  kot  KEcsasABT  to  Suffokt  Subbooatioii.    It 

exists  upon  principles  of  mere  equity  and  benevolence. 
Subrogation  will  not  Arise  in  Favor  of  Mere  Stranobb,  bat  only  in 

favor  of  a  party  who  on  some  sort  of  compulsion  discharges  a  demand 

against  a  common  debtor. 
Subrogation  does  not  Apflt  in  Favor  of  Merb  Volunteers.    They 

can  obtain  the  right  of  substitution  only  by  contract. 
Cases  Illustrating  Who  are  not  to  be  Regarded  as  Voluntekbs  and 

Strangers  with  respect  to  the  right  of  subrogation. 

S^TBROGATION  IS  ApFUCABLE  WHEREVER  PAYMENT  IS  MaDB  UndcT  a  Icglti- 

mate  and  fair  effort  to  protect  the  ascertained  interests  of  the  party 
paying,  and  when  intervening  rights  are  not  legally  jeopardised  or  de- 
feated. 

Bhtrt  of  Satisfaction  of  Judgment  does  not  Extinouish  Judgment 
except  in  favor  of  intervening  liens. 

Example  of  Principles  of  Subrogation  Applied.  —  A  number  of  judg- 
ments were  entered  against  two  debtors,  some  joint  and  some  several^ 
executions  were  issued,  and  land  held  jointly  by  them  was  levied  on. 
The  court  ordered  the  undivided  interest  of  one  of  the  debtors  to  be  sold 
separately.  A  junior  judgment  creditor,  believing  the  land  would  be 
sacrificed,  after  the  execution  plaintiffs  had  refused  to  assign  their 
judgments  to  him  on  payment,  paid  the  executions  to  the  sheriff^  and 
satisfaetioii  was  entered.  No  other  liens  having  intervened,  he  was  sub- 
rogated to  the  rights  of  the  exeoution  plaintifTw,  and  the  satisfaction 

The  Olmsteads,  E.  and  C.  H.,  were  joint  owners  of  real 
estate  in  Meadville,  valued  at  from  fifty  thousand  to  sixty 
thousand  dollars.  They  were  deeply  in  debt  in  1866,  and 
judgments  to  a  very  large  amount  were  standing  against  them 
severally  and  jointly.  Executions  returnable  in  November* 
1866,  were  issued  upon  the  following  judgments  against  them: 
First  National  Bank  of  Susquehanna  Depot,  to  the  use  of 
C.  A.  Derrickson  and  G.  Mosier,  against  C.  Olmstead  et  al., 
entered  November  28,  1865,  for  $4,042.60;  First  National 
Bank  of  Meadville  against  E.  Olmstead  and  C.  H.  Olmstead. 
entered  February  2,  1866,  for  $4,393.49;  J.  R.  Dick  &  C'» 
against  E.  Olmstead,  entered  February  7, 1866,  for  $1,025;  J.  R. 
Dick  &  Co.  against  E.  Olmstead  and  C.  H.  Olmstead,  entered 
Februai^  7,  1866,  for  $5,000;  J.  R.  Dick  &  Co.  against  E. 
Olmstead,  entered  March  22,  1866,  for  $921.24;  G.  Hosier 
against  B.  Olmstead,  C.  Olmstead  et  al.,  entered  March  30, 
1866,  for  $2,815;  S.  G.  Thurston  against  G.  H.  Olmstead  et  al.^ 
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•entered  August  13,  1866,  for  $600.  Other  judgments  had 
been  entered  against  the  Olmsteads  before,  between,  and  after 
those  above  mentioned.  The  property  of  the  Olmsteads  was 
advertised  to  be  sold,  under  the  executions  named,  on  Novem- 
ber 12;  1866,  but  the  sale  was  continued  until  the  14th.  C.  H. 
Olmstead,  alleging  that  he  was  surety  for  E.  Olmstead  in  the 
judgments  against  both,  applied  to  the  court  to  direct  the 
sherifiF  to  sell  only  the  interest  of  E.  Olmstead  in  their  joint 
real  estate,  and  to  exhaust  all  of  E.  Olmstead's  property  be- 
fore resorting  to  his.  E.  Olmstead  and  the  lien  creditors 
other  than  the  execution  creditors  resisted  this  application 
on  the  ground  that  such  a  sale  would  sacrifice  their  inter- 
ests. The  court  made  the  order  as  prayed  for.  The  de- 
fendants and  judgment  creditors  junior  to  the  execution 
<3reditors,  considering  that  the  sale  as  ordered  would  preju- 
dice their  interests,  requested  Dick  &  Co.  to  pay  the  execu- 
tions, hold  the  judgments  as  indemnity,  and  stop  the  sale. 
Dick  &  Co.  being  also  desirous  to  protect  their  own  judg- 
ments, oflFered  to  pay  the  execution  plaintifiFs,  but  they  refused  ' 
to  assign  their  judgments.  Dick  &  Co.  then  paid  the  ex- 
ecution debts  to  the  sheriff,  and  the  sale  was  stopped.  On 
each  execution  the  sheriff  returned  "  money  paid  in  full  of 
debt,  interest,  and  costs."  The  judgments  were  marked 
^^  satisfied "  on  the  record.  The  Olmsteads  afterwards  gave 
judgment  notes  to  Dick  &  Co.  for  the  amount  i^id  by  the 
latter  to  the  sheriff,  and  judgments  were  entered  on  the  same 
on  November  14th  and  30th.  Mosier  and  Derrickson,  on  No- 
vember 14th,  entered  a  judgment  against  C.  H.  Olmstead  for 
twenty-five  thousand  dollars.  This  judgment  was  marked 
^'satisfied,"  March  4,  1867,  and  was  alleged  in  the  appellees' 
statement  to  be  merely  an  indemnity.  After  the.  payment  to 
the  sheriff  by  Dick  &  Co.,  there  were  no  liens  entered  against 
the  Olmsteads,  except  the  judgments  last  mentioned.  J.  R 
Dick  &  Co.  presented  a  petition  setting  forth  the  facts,  and 
prayed  the  court  to  strike  off  and  set  aside  the  entry  of  satis- 
faction in  the  judgments  paid  by  them,  and  subrogate  and 
substitute  said  J.  R.  Dick  &  Co.  in  the  place  and  stead  of 
said  plaintiffs.  Mosier  answered,  setting  forth  that  he  owned 
a  judgment  on  which  there  was  then  due  $1,700;  that  he 
owned  one  half  of  a  judgment  for  the  payment  of  $25,000, — 
both  of  which  were  subsequent  to  the  claims  of  J.  R.  Dick  & 
Co.,  the  last  of  which  judgments  was  entered  after  the  satis- 
faction of  the  judgments  paid  by  Dick  &  Co.;  that  he  owned 
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one  half  of  a  judgment  for  $6,500,  which  was  subsequent  to 
all  the  judgments  of  Dick  &  Co.,  except  that  for  $921.24; 
and  that  all  of  said  judgments  were  subsisting  liens  against 
E.  and  C.  H.  Olmstead;  averring  that  E.  Olmstead  paid 
$8,167.56  of  the  amount  due  on  the  executions;  that  Dick  <fe 
Oo.  paid  $4,403.71;  that  G.  C.  Porter  paid  $880.87;  and  that 
Judgments  were  given  by  the  Olmsteads  for  the  amounts  so 
paid  in  satisfaction  of  the  money  paid  the  sheriff.  It  was 
further  averred  in  his  answer  that  the  whole  amount  of  judg- 
ments due  J.  R.  Dick  &  Co.  from  the  said  Olmsteads  was 
$6,946;  that  $6,025  of  the  money  due  Dick  &  Co.  was  among 
the  prior  liens  of  those  against  the  said  Olmsteads;  that  the 
petitioner  was  ready  to  purchase  the  individed  one  half  of  the 
Olmstead  block  owned  by  the  said  Olmsteads,  for  which  he 
would  have  paid  $28,000,  which  was  the  full  value  of  the 
«ame;  that  the  real  estate  of  the  said  Olmsteads,  independent 
of  the  said  block,  would  sell  for  $19,000;  and  that  the  equities 
of  Dick  &  Co.  were  not  such  as  should  prevail  as  against  the 
rights  of  subsequent  and  intervening  judgment  creditors. 
E.  Cushin  and  R.  H.  Grafton,  judgment  creditors,  put  in 
similar  answers,  and  alleged  in  addition  that  in  the  event 
of  the  subrogation  prayed  for,  their  judgments  would  not  be 
paid.  There  was  evidence  that  the  real  estate  would  sell  bet- 
ter in  subdivisions;  that  if  the  sale  had  been  made  as  ordered 
by  the  court,  Mosier's  and  Derrickson's  claims  would  have 
been  paid;  that  arrangements  had  been  made  to  discharge  the 
olaims  against  C.  H.  Olmstead  if  the  sale  had  gone  on;  that 
real  estate  was  depreciating  in  Meadville;  and  that  the  money 
to  pay  the  executions  was  handed  to  the  sheriff  by  E.  Olmstead, 
S.  B.  Dick,  and  G.  C.  Porter.  There  was  evidence  for  peti- 
tioners that  E.  Olmstead  had  opposed  the  sale  of  the  property 
as  ordered  by  the  court;  that  the  property  would  have  been 
eacrificed  by  such  sale;  that  the  Dicks  provided  the  money 
which  paid  the  executions;  that  their  judgment  of  $921.24 
would  not  have  been  reached  if  the  property  had  been  sold  as 
ordered;  that  it  would  probably  be  paid  if  the  joint  interest 
should  be  sold;  that  it  was  to  protect  their  judgments,  and  at 
the  request  of  E.  Olmstead,  that  they  paid  the  executions; 
and  that  they  acted  under  the  advice  of  counsel.  On  De- 
cember 29,  1866,  the  court  decreed  that  J.  R.  Dick  &  Coi  be 
subrogated  to  the  rights  of  the  plaintiffs  in  the  judgments, 
stating  them,  and  be  substituted  as  plaintiffs  therein;  that 
said  judgments  be  marked  for  their  use;  that  the  entries  of 
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satisfaction  on  said  judgments  respectively  be  canceled,  an- 
nulled, and  set  aside;  and  that  the  respondents  pay  the  costa 
of  this  proceeding.  Mosier,  Cushin,  and  Grafton  appealed, 
and  assigned  the  decree  of  the  court  below  for  error. 

W.  R.  Bole,  for  the  appellants. 

P.  Church  and  G.  Church,  for  the  appellees. 

By  Court,  Thompson,  C.  J.  Subrogation  is  purely  an  equi» 
table  result,  and  depends,  like  other  controversies  in  equity,  on 
facts  to  develop  its  necessity,  in  order  that  justice  may  be 
done.  Privity  of  contract  is  not  necessary  to  its  support;  it 
may  and  does  exist  on  principles  of  mere  equity  and  benevo- 
lence: Cheesebrough  v.  Millard,  1  Johns.  Ch.  409;  CottreVs 
Appeal,  23  Pa.  St  294.  It  will  not  arise  in  favof  of  a  stranger^ 
but  only  in  favor  of  a  party  who  on  some  sort  of  compulsion 
discharges  a  demand  against  a  common  debtor.  For  instance, 
a  surety  who  pays  the  debt  of  his  principal  will  be  entitled  to 
the  securities  of  the  creditor.  So  where  one  of  several  joint 
sureties  has  paid  the  whole  debt,  he  will  be  entitled  to  the 
judgment  to  enforce  contribution  by  his  co-sureties:  Croft  v. 
Moore,  9  Watts,  451.  In  CoitreVs  Appeal,  9upra,  to  prevent 
a  sale  the  defendant  in  the  judgment  gave  his  note  with  an 
indorser,  to  the  plaintiff,  for  the  amount  of  the  judgment,  and 
took  up  the  single  bill  on  which  the  judgment  had  been  er^* 
tered.  The  note  went  to  protest,  and  was  paid  by  the  indorser, 
and  it  was  held  that  the  indorser  was  entitled  to  be  subrogated 
to  the  judgment  of  the  plaintiff,  which  the  proceeds  of  his  note 
went  to  pay,  in  preference  to  a  subsequent  judgment,  entered 
previously  to  the  giving  of  the  note. 

In  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370,  a  mortgagee, 
compelled  for  his  own  security  to  satisfy  an  execution  on  a 
prior  judgment  in  favor  of  another,  was  by  Chancellor  Kent 
held  by  right  of  subrogation  to  stand  in  the  place  of  the  judg- 
ment creditor,  and  entitled,  on  a  sale  of  the  mortgaged  prem- 
ises, to  receive  out  of  the  fund  the  amount  of  the  judgment  aa 
well  as  the  mortgage  debt.  See  also  Paine  v.  Hatfiaway,  3  Ves. 
212;  Dixon  on  Subrogation,  166,  to  the  same  effect.  In  Wal- 
lace's Appeal,  5  Pa.  St.  103,  it  was  decided  that  an  administra- 
trix, who  had  paid  her  own  money  in  relief  of  the  estate  of  her 
intestate,  was  entitled  to  substitution  to  those  whose  debts  her 
money  paid.  Kelchner  v.  Forney,  29  Id.  47,  was  the  case  of  an 
advance  by  a  guardian  to  his  ward,  and  he  was  subrogated 
to  the  ward's  security  for  money  coming  to  him.    Oreiner*B  Ap^ 
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peal,  2  Watts,  414,  recognizes  the  same  doctrine,  and  there  aro 
many  other  decisions  to  the  same  effect. 

The  principles  of  subrogation  do  not  apply  in  favor  of  vol- 
unteers, as  already  said.  They  can  obtain  the  right  of  sub- 
stitution only  by  contract.  The  cases  which  I  have  referred 
to  above  illustrate  who  are  not  to  be  regarded  as  volunteers 
and  strangers.  One  was  the  case  of  an  indorser,  who  was 
substituted  to  the  judgment  creditor,  whose  judgment  the  pro- 
ceeds of  the  note  paid.  His  indorsement  was  voluntary.  An- 
other paid  off,  for  his  own  security,  an  execution  on  a  prior 
judgment.  He  was  not  legally  compelled  to  pay.  A  third 
and  fourth  advanced  money,  one  in  favor  of  an  estate  and  an- 
other to  his  ward.  They  were  all  subrogated,  and  not  regarded 
as  strangers.  I  regard  the  doctrine  as  applicable  in  all  cases, 
where  a  payment  has  been  made  under  a  legitimate  and  fair 
effort  to  protect  the  ascertained  interests  of  the  party  paying, 
and  when  intervening  rights  are  not  legally  jeopardized  or  de- 
feated. Such  payments,  whatever  might  be  their  effect  in 
law  as  extinguishing  the  indebtedness  to  which  they  apply, 
will  not  l)e  so  regarded  in  equity,  if  contrary  to  equity  to  re- 
gard them  so. 

In  the  case  in  hand  it  became  very  apparent,  as  I  think  the 
proof  shows,  that  the  order  in  which  the  sale  of  the  joint 
property  of  E.  and  C.  H.  Olmstead  was  directed  to  be  made 
by  the  court,  out  of  which  the  executions  in  favor  of  the  First 
National  Bank  of  Susquehanna  Depot  against  William  Ham- 
net  and  Charles  Olmstead,  the  First  National  Bank  of  Mead- 
ville  against  E.  and  C.  H.  Olmstead,  S.  6.  Thurston  against 
W.  B.  Hunter  and  C.  H.  Olmstead,  and  O.  Hosier  against  E. 
Olmstead,  G.  H.  Olmstead,  and  James  Irvin,  issued,  would 
defeat  a  junior  judgment  of  J.  R.  Dick  &  Co.  To  save  it, 
and  under  the  pressure  of  this  circumstance,  they  advanced 
money  to  pay  off  these  executions.  This  was  done  not  only 
with  the  knowledge  of  the  defendants,  but  they  were  very 
solicitous  that  the  Dicks  should  do  so,  as  they  believed  that 
the  sale  of  the  property  in  detail,  that  is,  by  a  sale  of  an  uri- 
divided  interest  at  a  time,  would  in  a  measure  sacrifice  it.  It 
is  very  obvious  that  connected  property,  as  it  was,  would  not 
sell  as  well  in  undivided  interests  as  in  solido;  and  as  the 
whole  would  be  required  to  be  sold  to  pay  the  liens  upon  it 
against  the  defendants,  it  is  not  apparent  why  such  an  order 
was  made.  But  the  fact  that  it  was  so  made,  left  the  Messrs. 
Dick  no  alternative  but  to  do  as  they  did,  or  lose  their  judg- 
ments. 
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Subrogation  to  the  judgments,  the  executions  on  which 
were  paid  by  the  money  of  the  Messrs.  Dick,  was  applied  for 
and  resisted;  not  by  new  lien  creditors,  but  by  those  existing 
when  the  money  was  paid.  It  is  true,  the  appellants  claim 
that  there  was  an  intervening  judgment  in  favor  of  G.  Mosier 
and  C.  Derrickson  against  C.  H.  Olmstead  for  twenty-five 
thousand  dollars  entered.  Why  this  judgment  should  have 
been  made  the  foundation  of  objection,  I  do  not  see,  for  it  was 
marked  '^  satisfied  in  full*"  on  the  docket;  and  at  the  time  of 
the  decree,  its  nature  was  understood  to  be  merely  cautionary, 
with  nothing  due  on  it.  The  case  stood  solely  as  it  did  be- 
tween the  creditors  when  the  money  was  paid,  and  when  the 
decree  in  this  case  was  entered.  Their  liens  were,  in  legal 
contemplation,  in  no  way  impaired  by  the  acts  of  the  appel- 
lees. They  were  not  postponed  in  any  of  their  legal  rights  or 
remedies.  Any  of  those  whose  judgments  were  ripe  for  execu- 
tion might  have  proceeded  to  put  the  property  to  sale  the  next 
day  after  it  was  stopped  by  the  payment  of  the  executions,  if 
they  had  chosen.  The  entry  of  satisfaction  on  the  judgments 
by  the  plaintifis  did  not  extinguish  them,  excepting  in  favor 
of  intervening  liens,  of  which,  as  we  have  seen,  there  were 
none;  and  equity  would  not  allow  its  principles  to  be  set 
aside  by  an  act  against  equity,  which  the  satisfaction  entered 
would  result  in.  The  right  of  subrogation  having  been  found 
to  exist,  it  was  certainly  proper,  on  part  of  the  court,  to  decree 
that  the  entry  of  satisfaction  should  be  canceled,  and  that  the 
judgments  should  stand  for  the  use  of  the  plaintifis  in  the 
bill. 

The  fact  that  the  Messrs.  Dick  entered  judgment  against 
the  defendants,  E.  and  C.  H.  Olmstead,  for  the  money  ad- 
vanced, did  not  destroy  their  equity,  unless  it  could  have 
been  shown  that  it  was  in  efiect  so  intended.  Nothing  of  this 
was  shown.  The  appellants  were  not  prejudiced  by  the  act, 
and  it  would  be  hard  to  hold  that  the  appellees  were,  if  the 
former  were  not. 

The  case  was  well  decided  below,  and  the  decree  is  affirmed 
at  the  costs  of  the  appellant. 


Subrogation  DEnnxD:  See  note  to  RcfwkU  y.  Orieve**  8yndk§t  IS  Am. 
Dec.  297. 

Subrogation,  as  Matter  of  Course,  wttdout  Ant  Aorbehxxt  to 
THAT  Effect,  Arises  only  in  What  Cases:  Sani/ord  ▼.  McLean,  93  Am. 

Dec.  773. 
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Tks  fbincipal  cask  was  cited  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  *  Subrogation  will  not  arise  in  favor  of  a  stranger,  but 
only  in  favor  of  a  party  who,  on  some  sort  of  compulsion,  discharges  a  de- 
mand against  a  common  debtor:  Webster's  Appeal,  86  Pa.  St.  412.  Where  a 
formal  discharge  of  a  mortgage  has  been  obtained  by  mistake  or  fraudulent 
means,  and  a  third  person  x>ayB  the  mortgage  at  the  request  of  the  debtor, 
and  takes  a  new  mortgage  for  the  same  debt,  he  will  be  subrogated  to  the 
rights  of  the  original  mortgagee,  as  against  intervening  encumbrances  exist- 
ing at  the  time  of  the  cancellation  of  the  first  mortgage:  Sidener  v.  Pavey,  77 
Ind.  246;  see  also  Hardin  v.  Walpoln,  38  Id.  148;  WrvjJd  v.  Briggs,  99  Id. 
666,  showing  the  doctrine  of  subrogation  as  applicable  to  mortgages.  As  to 
its  application  between  co-sureties,  see  WrigJU  v.  Grover  etc.  Co.,  82  Pa.  St. 
83.  The  principal  case  was  summarized  in  Steele*s  Appeal,  72  Id.  103;  Acker- 
man's  Appeal,  106  Id.  6;  quoted  from  in  Williamson's  Appeal,  94  Id.  236; 
Wdmter^s  Appeal,  86  Id.  412;  and  relied  upon  in  Hess's  EstaU,  69  Id.  276. 
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[66  PUfK8TX.VAHIA  BTATS,  82.] 

KATiDirAL  Ba9K  A8800IATION  Oboanizid  vbom  Stats  Baitk^  and  receiving 
its  assets,  is  liable  for  its  debts. 

To  JUDOMSNT  THKBX  CAN  BB  No  SnVOVF  OF  DeBT  MOT  IN  JUDGMENT. 
OVX  JlTDGMSNT   MAT  BE  SeT  OTT  AGAINST    ANOTHER   THBOUGH    EQUrTABLB 

Powers  of  Ck>URT;  but  to  a  judgment  ripe  for  execution  there  can  be 
bat  one  answer,  to  wit,  payment  pore  and  simple. 

Chose  nr  Action  against  Creditor  is  not  Good  Tender  in  Payment  of 
Judgment  or  execution. 

State  Bank  Kotes  Ineffectual  as  Set-off  when.  —  A  national  bank  as- 
socia^on  was  organized  from  a  state  bank.  Such  association  recovered 
Judgment  for  a  debt  due  it,  and  afterwards  became  insolvent.  The 
debtor  then  procured  notes  of  the  original  state  bank,  which  the  asso- 
ciation was  liable  for,  to  pay  his  debt.  Heldf  that  he  had  no  rig^t  of 
let-off  against  the  judgment. 

State  Bank  Notes  are  not  Monet  under  National  Banking  Act,  and 
a  national  bank  association  is  not  bound  to  receive  them  as  such  in  its 
own  proper  business. 

State  Bank  Notes  are  mot  Legal  Tender,  and  capable  of  performing 
the  functions  of  a  legal  satisfaction,  unless  accepted  by  the  creditor. 

This  was  a  feigned  issue  in  the  court  below  to  try  whether 
a  judgment  obtained  on  October  21,  1865,  under  the  circum- 
stances stated  below,  by  the  National  Bank  of  Crawford 
against  Wegefarth  had  *^  been  equitably  paid  since  the.  rendi- 
tion of  the  same."  Said  bank  had  been  incorporated  some 
time  before  1864  by  the  commonwealth  of  Pennsylvania.  In 
May,  1865,  it  became  a  national  bank,  under  the  provisions 
of  the  act  of  the  legislature  to  enablf>  state  banks  to  become 
national  banking  associations,  under  the  title  above  named 
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The  officers  of  the  state  institution  and  all  its  assets  passed 
to  the  new  organization,  including  an  amount  of  the  issues  of 
Ihe  old  institution  so  large  that  national  currency  could  not 
be  obtained  from  the  comptroller.  In  June,  1865,  Wegefartb 
borrowed  money  from  the  association.  He  received  the  loan 
in  the  issue  of  the  state  bank.  For  this  loan  the  association 
afterwards  brought  suit,  on  October  21,  1865.  Judgment  was 
entered  against  him,  for  want  of  an  affidavit  of  defense,  for 
$6,764.27.  On  this  judgment  he  obtained  a  stay  of  execution 
as  a  freeholder  for  twelve  months.  The  bank  ceased  to  do  busi- 
ness after  March  27, 1866.  About  October  15, 1866,  Wegefarth 
went  to  the  bank  in  banking  hours  with  something  over  the 
amount  he  owed  in  the  notes  of  the  old  bank  to  tender  in 
payment  of  his  debt,  but  found  the  bank  closed.  In  Decem- 
ber he  went  to  the  rejsidence  of  the  president,  who  was  also 
the  counsel  of  the  bank,  and  tendered  the  amount  of  his  debt 
in  the  notes  of  the  old  bank,  but  it  was  refused.  Execution, 
returnable  in  February,  1867,  was  issued  on  the  judgment 
against  Wegefarth;  and  on  his  affidavit  a  rule  was  granted  to 
show  cause  why  it  should  not  be  set  aside.  On  March  12th, 
the  bank  made  a  general  assignment  for  the  benefit  of  cred- 
itors to  Thorp;  after  which,  upon  the  hearing  of  the  rule,  this 
feigned  issue,  in  which  Thorp  was  plaintiff  and  Wegefarth 
was  defendant,  was  directed.  A  tender  of  the  old  bank  notes 
to  the  amount  of  the  debt  was  made  at  the  trial,  and  again  re- 
fused. The  court  charged  that  the  national  bank  association 
was  liable  for  the  debts  of  the  state  bank;  that  the  defendant 
had  a  right  to  pay  the  judgment  against  him  in  the  bills  of 
the  old  bank  acquired  by  him  before  the  assignment  was 
made  to  Thorp,  and  tendered  in  payment  before  said  assign- 
ment or  notice  of  the  same  to  defendant;  and  that  the  tender 
to  the  president  and  counsel  of  the  bank  was  a  sufficient 
tender  for  that  purpose.  Verdict  for  the  defendant.  Plaintiff 
took  a  writ  of  error,  and  assigned  the  charge  of  the  court  below 
for  error. 

P.  Church  and  O.  Churchy  for  the  plaintiff  in  error. 
W.  R*  Bole  and  S.  N.  PettiSj  for  the  defendant  in  error. 

By  Court,  Agnew,  J.  Under  the  enabling  act  of  this  state, 
in  conjunction  with  the  permissive  feature  of  the  national 
bank  law,  it  may  well  be  conceded  that  the  national  banking 
association  became  liable  for  the  existing  debts  and  liabilities 
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of  the  state  bank,  when  the  latter  passed  into  the  former,  car-^ 
rying  with  it  all  its  assets.  Had  the  defendant  then  been  the 
<1ebtor  of  the  state  bank,  and  also  its  creditor  by  possession 
of  its  notes  of  circulation,  doubtless  the  mutual  obligation 
would  have  remained;  and  he  could  have  compelled  the  na» 
tional  bank  association  to  receive  the  notes  of  the  state  bank 
in  payment  of  his  debts,  whether  the  former  were  insolvent  or 
not.  But  two  important  elements  in  the  logic  of  the  defend- 
ant's argument  are  wanting.  The  defendant  was  the  debtor, 
not  of  the  state  bank,  but  of  the  national  association;  and 
judgment  was  obtained  for  this  liability.  The  defendant  was 
not  then  the  holder  of  the  state  bank  notes,  and  even  when 
judgment  was  obtained,  was  not  the  creditor  of  the  national 
bank  by  their  possession.  He  therefore  had  no  right  of  set-o£f. 
To  a  judgment  there  can  be  no  set-off  of  a  debt  not  in  judg- 
ment. Onfi  judgment  may  be  set  off  against  another,  through 
the  equitable  powers  of  the  court,  but  to  a  judgment  ripe  for 
execution  there  can  be  but  one  answer,  to  wit,  payment  pure 
and  simple.  The  very  issue  ordered  by  the  court  corrects  the 
argument.  The  judgment  was  not  opened  to  let  the  defendant 
into  a  pre-existing  defense;  but  the  court  directed  a  feigned 
issue  to  "  try  the  question  whether  said  judgment  has  been 
equitably  paid  since  the  rendition  of  the  same."  Another 
fact,  important  to  defendant's  argument,  is,  that  he  gave  no 
evidence  to  show  that  he  was  the  holder  of  the  state  bank 
notes  previous  to  the  closing  of  the  doors  of  the  national  asso- 
ciation; nor  indeed  for  any  length  of  time  before  his  tender  in 
payment.  The  closing  of  its  doors  was  on  the  27th  of  March, 
1866,  and  it  was  not  until  the  following  December  he  made 
hi^  tender;  and  then  founded  his  right  to  make  the  tender  to 
the  president  at  his  private  residence  on  the  fact  that  he  had 
found  the  doors  of  the  bank  closed  in  the  previous  October, 
when  he  went  to  make  a  tender. 

Thus  after  the  national  bank  association  had  committed  an 
act  of  insolvency,  he  purchased  its  indebtedness,  and  seeks 
to  pay  off  his  own  debt  with  it.  It  is  understood  that  the 
national  association  was  responsible  for  these  notes  of  the 
^tate  bank,  and  when  he  purchased  its  notes,  he  bought  only 
the  indebtedness  of  the  national  association  in  becoming  its 
creditor.  It  is  true,  its  obligation  to  pay  was  derivative  by 
operation  of  the  united  action  of  the  state  and  national  laws, 
but  its  obligation  to  the  defendant  was  but  a  cause  of  action 
enforceable  only  by  writ. 
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The  state  bank  issues  were  not  money  under  the  national 
banking  act;  and  the  national  association  was  not  bound  ta 
receive  them  as  such  in  its  own  proper  business.     Had  the 
defendant  held  them  when  sued  for  the  proper  claim  of  the 
national  association  against  him,  he  might  have  set  them  off 
as  any  other  cause  of  action  could  be  defalked,  but  then  he 
had  no  cause  of  action  against  it.    The  case,  therefore,  actu- 
ally stood  thus:  The  defendant  was  debtor  to  the  national 
association  for  a  judgment  ripe  for  execution  when  the  staj^ 
expired,  and  he  then  stood  as  a  holder  of  choses  in  action 
against  the  national  association,  to  wit,  the  notes  of  the  state 
bank,  for  which  the  former  was  liable  at  law.    In  this  state 
of  the  case,  there  were  several  reasons  why  his  tender  of  the 
notes  was  not  good.     First,  there  is  no  such  thing  as  a  right 
to  tender  a  mere  chose  in  action  in  payment  of  a  judgment  or 
execution.    The  debts  are  not  of  the  same  quality,  and  the 
right  to  recover  the  chose  has  not  been  judicially  aetermined, 
which  must  precede  a  legal  right  to  use  it  as  payment  or 
set-ofif  to  a  judgment.    Second,  the  notes  themselves  were  not 
a  legal  tender,  and  capable  of  performing  the  functions  of  a 
legal  satisfaction,  unless  accepted  by  the  creditor.    Third,  the 
insolvency  of  the  bank,  evidenced  by  its  closing  its  doors  in 
the  preceding  March,  fixed  the  8tatu$  of  its  debts  and  the 
rights  of  its  creditors,  preventing  them  firom  obtaining  a  pref- 
erence in  payment. 

The  fifty-second  section  forbids  all  transfers  and  payments 
with  a  view  to  give  a  preference. 

Now,  as  the  purchase  of  the  state  bank  notes  after  the  act 
of  insolvency  gave  no  regular  equitable  right  of  set-off  against 
the  judgment,  and  as  those  notes  could  not  per  se  perform  the 
office  of  legal  tenders,  the  only  way  in  which  they  could  be 
rendered  efficacious  in  payment  of  the  judgment  would  be  by 
a  mutual  act  of  application  of  the  notes  to  the  judgment,  and 
the  judgment  to  the  notes.  But  this  is  clearly  forbidden  by 
the  act  of  Congress,  as  shown  in  the  case  of  Venango  National 
Bank  v.  Tayloty  56  Pa.  St  14. 

The  judgment  is  therefore  reversed,  and  a  venire  facias  de 
novo  awarded. 


KiOHT  OF  Set-oft  bsfobb  Judomxht  ia  Statutobt  Ehtibxlt,  sad  exitts 
only  in  cases  provided  for  by  the  statate:  iiiuiaii  ▼.  Hweb,  45  Am.  Deo.  133; 
Chandler  ▼.  Drew,  26  Id.  704. 

OkX  JUTMUXST  MAY  BX  SVT  OFF  AOiHIST  AHOTHIE:  Skrim  V.  iSlnWIOfl*,  91 

Am.  Dec  771;  Ounn's  Adm'r  ▼.  Todd,  64Id.  231;  Lee  y.  Lee.  7^  Id.  681,  tad 
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note  684;  J^amsey't  Appeal,  27  Id.  301,  note  307;  People  r,  Nem  Terk  Oommor^ 
PleoBy  28  Id.  495.  Nothing  can  be  aet  off  unless  it  can  be  med  npont  FTol- 
loot  ▼.  Finnegan,  90  Id.  243. 

Stats  Bank  Bills  as  Sbt-ovf:  See  note  to  New  Hope  Detaman  Bridge  Co. 
▼.  Perry t  62  Am.  Dec  450. 

Banknotes  as  Monst:  ^ooF.A  M.  Bcml'^.  ITUte^MAm.  Deo.  772,  note 
774;  note  to  New  Hope  etc  Co.  ▼.  Perryi  fi2IcL  448^disoasiingthekwof  bank 
bills;  CnOd^d  ▼.  RtAine,  42  Id.  417. 

Bavk  Notes  as  Legal  Tender  in  Patmkbt  Of  JusQionv  os  "BxaounovK 
See  WekhY.  Frost,  48  Am.  Deo.  692;  Wi^  io  New  Hope  eU.  Co.  r.  Perry,  b2 
Id.  449,  452;  discnsHing  the  law  of  bank  bills. 

Bank  Notes  as  Pationt:  See  Cobbo  ▼•  8Me  Bemk^  14  Am.  De&  417; 
Neinhampkm  Batik  ▼.  BaXBe,  42  Id.  297)  CnSldffM  ▼.  BMw.  42  Id.  417) 
Ware  ▼.  Street,  75  Id.  756. 

Chose  in  Aoiion  is  not  Good  Tbndbe  dt  fiAzniAaeunr  of  Junuonr: 
Cmie^/leldY.  RMu,  42  Am.  Deo.  417. 

Patmxht  IN  Bius  ov  INMLTINT  Binct  SeoijilsmlilisrtjEstloOEiMis 

v^^^^^^V    w  o   M^^vVV^VArvV^^p    4i0    ^akaUe    A^^^^flk   A^^V^    4^RI^W 
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Acnov  pending  In  one  state  does  not  abate  action  in  aoother^  fl7« 
AoENCT,  act  of  agents  when  binds  principal,  57,  677. 
Altbration  in  contract,  what  sufficient  to  avoid  it^  131. 
AxTOBNBT,  power  of  ezecntor  or  adininistsator  to  make  estate  answmbl* 
for,  393. 

BiLLiOERBMT  RioBTS  between  parties  to  civil  war,  572. 
BxGikifT,  belief  that  former  spouse  was  divorced  or  deceased,  263L 

cohabitation  not  an  essential  of  offense  of,  25iL 

confession  of  marriage,  whether  evidence  on  prosecution  fbr,  254^ 

defense  that  second  marriage  is  void,  252. 

former  spouse  must  be  shown  to  have  been  still  living  when  aaoond  mAiy 
riage  was  contracted,  256. 

gnilty  party  to  divorce  may  commit,  by  again  marrying,  254 

indictment  for,  257. 

marriage,  proof  of  former  by  admissions,  255. 

marriage  celebrated  by  person  falsely  pretending  to  be  a  dflrgynuBp  28fti 

not  an  offense  at  common  law,  252. 

offense  of,  is  consummated  by  second  marriage^  252. 

presumption  of  cmitinuance  of  life  of  former  spouse^  266L 

proof  of  marriage  in  prosecutions  for,  254. 

statute  of  limitations,  when  bars  prosecution  for,  2Sd. 

statutes  making  felony  of,  252. 

venue  in  prosecutions  for,  257. 

where  former  marriage  was  between  minors,  253w 

wife  as  a  witness  in  prosecutions  for,  255. 
BofHvs  OF  Omoxas,  change  in  duties  of  principal,  when  releassa  sofsty, 
Srkaoh  ov  GoHDmoN,  forfeiture  of  estate  for,  80. 
BioxxR  acts  in  name  of  his  employer,  171. 

acts  of,  adverse  to  interests  of  his  principal,  are  frandalent^  174i 

appointment  of ,  172. 

authority  of,  to  sell  real  estate,  172. 

cannot  act  for  both  parties,  173. 

classification  of,  172. 

commissions,  when  entitled  to,  510. 

compensation  is  ordinarily  in  commissions,  175. 

compensation,  right  to,  when  attaches,  175. 

compensation,  when  entitled  to,  though  the  sale  is  not  oompMed^  1711 

custom  as  to  amount  of  commissions,  177. 

custom  as  to  receiving  compensation  from  both  parties^  177. 
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BKOK.ER  Uetined,  171. 

delegatiug  autliority,  172. 

diligence  and  skill  required  of,  174. 

double  agency  of,  is  generally  condemned,  173-177. 

duty  of,  172. 

good  faith  to  principal  is  required  o(  177. 

liabiHty  of,  174. 

lien  of,  178. 

not  liable  on  contract  of  diBcloaed  principal,  174. 

payment,  authority  of,  to  receive,  173. 

pawnbroker  is  not  a  broker  at  all,  172. 

peraonal  liability  of,  where  he  has  disclosed  his  principal,  174 

writing,  when  necessary  to  appointment  of,  172. 

Chiu),  enyuacipation  of,  by  father,  775. 

CoMMOK  Caxrisb,  authority  of  agent,  sent  to  delirer  goods  to  for  shlpmswl^ 
to  stipulate  for  exemption  from  liability,  167. 

contract  limiting  liability  of,  73,  230. 

defense  that  failure  to  perform  his  duty  would  not  lukTO  worked  an  li^ 
jury  but  for  the  negligence  of  anoUier,  100. 

facilities  which  he  must  furnish,  321. 

liability  of,  whether  terminates  on  dellTery  to  wotcIiodm^  22ib 

notice  to  limit  liability,  230. 

passengers,  discriminating  between,  750. 

shipping  receipt^  when  limits  liability  o^  TSw 

warehonseman,  when  becomes,  230. 
OonreiDULLTioN,  failure  of,  does  not  avoid  oonv^Mieo  of  land,  H7« 
Oo5TBACT8  by  mail,  when  complete^  61S. 

by  telegraph,  514-517. 

for  lobby  services,  510. 

made  in  one  state,  when  valid  in  another,  777. 

to  render  services  in  procuring  government  oontracta^  610l 
OoHYBTAMCB  made  to  secure  debt^  reoonveyanoe  necessary  to  HfMl  Isg^ 

title,  112. 
Ck>BPOBATioN,  notice  to  officer  of,  when  does  not  affect^  577. 
Coupoifs  on  government  bonds  are  negotiable  instniments,  131. 
Criminal  Law,  larceny,  ownership  of  property,  in  whom  mmf  bo  i11iy<^ 
559. 

larceny,  ownership  of  property,  proof  of,  559. 

See  BiGAMT. 

Dakaqis,  exemplary,  in  replevin,  744. 

for  working  mine  and  removing  ore^  744* 
Dbkd,  consideration,  failure  of,  cannot  be  urged  at  law,  0979  ML 

fraud,  as  a  ground  for  avoiding,  at  law,  590. 

fraud  in  execution  of,  590. 

fraud,  what  will  make  void  at  law,  597. 
DEiiHrnoN  of  broker,  171. 
DivoBOi^  ooQoealment  of  nnehastity  no  groond  for,  ML 

denial  of  sexnal  intercourse  held  not  to  be  omol 

XASnaNT,  estoppel  to  deny  existence  of,  739. 
to  bore  for  oil,  ejectment  to  recover,  739L 
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BnOTMKNT  to  reoorer  eaaement,  739. 

EicnvsvT  Domain,  condemnation  leaves  title  in  fee  in  the  owner,  729. 

interest  acquired  by  condemning  right  of  way,  729. 
Ehtrt  on  one  of  several  parcels  of  land  as  an  entry  npon  all,  448. 
BflXATSS  OF  Deoedbnts,  administration,  forfeiture  by  wife  of  her  right  to^  680. 

administration,  non-resident  has  no  right  to,  685. 

administration,  right  of  widow  to,  is  not  absolute,  686. 

administration,  right  to,  renunciation  of  by  mistake,  685. 

administration,  widow,  when  may  be  excluded  from,  685. 

attoniey's  fees,  power  of  executor  or  administrator  to  make  estate  liabU 
for,  393. 

See  EXBCUTOBS  and  Al>lfINI8TRAT0B8. 

BviDUCJli  declarations  of  defendant,  in  prosecutions  for  bigamy,  254. 
dedaiatioins  of  party  at  time  of  receiving  an  injury,  280. 
declarations  of  party  at  time  of  receiving  money,  279. 
declarations  of  party  in  his  own  favor,  general  rule  respecting,  279. 
declarations  of  party  in  his  own  favor,  instances  where  admissible  as, 

279. 
declarations  of  party  on  questions  of  domicile,  279. 
declarations  of  party  taking  possession  of  property,  279. 
exclamations  of  pain,  280. 
Ssicunoir,  exemption  of  partnership  property,  579. 
levy  accomplished  by  forcing  doors  of  dwelling,  466. 
levy  accomplished  by  frandulently  procuring  removal  of  property  froia 

another  state  or  county,  466. 
levy  aooomplished  by  taking  property  from  person  of  debtor  by  loroe^ 

466. 
levy  accomplished  by  taking  property  under  pretense  of  examination  in 

a  criminal  prosecution,  466. 
levy  accomplished  by  unlawful  or  fraudulent  means  is  void,  466. 
SzsouTOKs  AMD  Adminisibatobs,  attorney's  fees  are  a  personal  charge 

against^  395. 
attorney's  fees  for  doing  work  which  executor  or  administrator  shoold 

do^394. 
attorney's  fees  for  preparing  inventory,  396. 
attorney's  fees  in  contests  between  heirs  or  legatees,  893. 
attorney's  fees  in  contesting  or  sustaining  will,  S96w 
attorney's  fees,  when  not  allowed  against  eetate,  391. 
Xx  Fd0T  Facto  Law,  changing  rules  of  evidence,  251. 

VkAVD  in  consideration  of  specialty,  597. 

In  executbn  of  deed,  which  will  avoid  it  at  law,  696L 
what  may  be  pleaded  at  law,  597. 
when  will  avoid  deed  at  law,  596. 

HiOHWAT,  ownership  of  soil  under,  729. 

IirDiCTMXNT,  capture,  sufficiency  of,  559. 

exception,  negativing  in,  251. 
IiTTAiiT,  consideration  of  contract,  when  must  return,  12B4. 

disaffirmance  of  one  conveyance  by  making  another,  124. 

ratifying  contract  by  retaining  fruits  thereof  after  coming  of  age^  124. 

J^DOMSNT,  lien  of,  act  or  omission  of  defendant  cannot  impair,  347. 

lien  of,  attaches  to  actual  rather  than  apparent  interest  of  defendant^  346L 
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JuDOMX!rr,  lien  of,  against  equitable  estate,  34S. 

lien  of,  against  executor  or  administrator,  356L 

lien  of,  against  interests  of  Tendors  and  vendeeit  86SL 

lien  of,  against  part  owner,  355. 

lien  of,  against  property  of  wife,  35d. 

lien  of,  against  trustees,  365. 

lien  of,  is  dependent  on  statnte,  345. 

lien  of,  is  not  specific,  345. 

lien  of,  is  subjcK^  to  equities  of  third  perMOSy  84d. 

lien  of,  for  purchase-money,  347. 

lien  of,  on  after-acquired  title,  357. 

lien  of,  on  copyholds  and  other  estates  at  will,  353. 

lien  of,  on  equitable  interests,  348. 

lien  of,  on  equitable  interests,  statntes  oonoeming,  348. 

lien  of,  on  equities  of  redemption,  349. 

lien  of,  on  fixtures,  347. 

lien  of,  on  leasehold  estates,  352. 

lien  of,  on  homesteads,  351. 

lien  of,  on  lands  fraudulently  conveyed,  850. 

lien  of,  on  rents,  352. 

lien  of,  on  remainders  and  reversions,  352. 

lien  of,  on  rolling  stock  of  railways,  347. 

lien  of,  payment  to  vendor  after  judgment  agahwtt 

lien  of,  precedence  of  vendor's  lien  over,  854. 

lien  of,  property  not  subject  to^  349. 

lien  of,  takes  precedence  over  mbeequent  loaseg  and 

lien  of,  when  defendant  has  momentaiy  seiiiii  coly,  848. 

lien  of^  when  paramount  to  dower,  357. 

lien  of,  when  paramount  to  eqnitaes,  357. 

lien,  origin  of,  345. 
Judicial  Kotiob,  of  what  ought  to  be  generally  knioiwnt  972. 
JuBT  Trial,  charge  consisting  of  sevenl  pvt^oittuiu^  btur 
to^337. 

Lrter,  acceptance  of  pn^oial,  made  by,  816. 

contracts  by,  515. 
LoTTXBT,  instances  o^  128. 

MoBTGAOi,  foreclosure  sale,  right  of  purohaMr  under,  288. 

is  security  only,  238. 
MuKiciPAL  Ck)KPORATioN,  liabilitty  for  injuries  ocoMJoned 
horse  and  defective  road,  93. 

Kboligemce,  in  occupying  dangerous  poeitioa  in  oar,  494^  498. 

on  part  of  minor,  494. 

presumption  of,  from  riding  in  dangerooa  plaoe^  498* 

when  a  question  for  the  jury,  494. 
New  Trial,  for  excessive  damages,  86. 
KuiSAKCE,  dam  which  backs  water  on  lands  of  another,  768* 

grantee  of  lands,  liability  for,  138. 

OmCEBa,  alteration  or  increase  in  duties  of^  whether  reliiMf 
528. 
sureties,  release  of,  by  change  in  datie%  587* 


ur. 


Index  to  thb  Notes.  799 

pARTKKHaBXP,  what  makw  a,  63. 

Pastt-wall  it  not  an  encambnnce,  SSI. 

ToyroLf  6md  or  will  of  married  woman^^hatfaer  an  iwontifla  o^  US. 

entry  nnder,  foL*  pnrpoec  of  sale^  what  niffioient^  IIS. 
Pkctgipal  and  Aoxmt»  liability  of  former  for  aol  done  In  mum  if  the  k^ 
ter,  67. 

Railboad,  hidden  defects  in  machinery,  reeponaibflity  te^  ML  . 

right  of  way,  tit]  j  to  lands  embraced  in,  829. 
RncOBiOM  of  sale  for  fraud,  207. 
Rbplbtin,  exemplary  damages  in,  744^ 
RiYKR^,  tooling  may  be  enjoingd,  67S. 

Sals,  conditional,  232. 

SciKS  Facias,  judgment  oo,  condnsiveneis  of,  682. 

Slander,  innuendo  cannot  enlarge  the  meaning  of  tha  wwii^  §L 

words  charging  man  with  having  venereal  disesie,  616. 

words  charging  woman  with  went  of  chastity,  617. 
SPSNsnnuTT,  statute  concerning,  in  Massachnsetts,  ISi. 
Statdtb  or  Frauds,  agreements  made  in  another  state  or  mmmUf^  79iL 

agreements  not  to  bay  goods  from  another  perscn,  SSb 

agreements  which  are  within,  because  they  eaimot  ba  ysifwai  wllhl» 
a  year,  86. 

agreements  which  may  be  performed  within  a  year,  66^  66b 

application  of,  to  oontraots  made  in  anotboff  otata  or  oiNUilryj  ITU 

contracts  for  service  are  not  within,  67. 

contracts  made  in  name  of  agents  67. 

contracts  to  marry  at  end  of  five  yeai%  86^ 

contracts  to  stop  csrs  at  a  designated  plaos^  86^ 

oontracts  to  support  a  person  daring  his  life^  88^ 

equity  may  enjoin  assertion  o(  90. 

examples  of  contracts  within,  90. 

examples  of  contracts  not  to  be  perforaiad  within  a  ynr.  Ml 

extraterritorial  operation  of,  777. 

leese  for  more  than  one  year  to  oommenoe  In  fntoi%  88^ 

part  performance,  payment  of  purchase-money  is  ndi 

part  performance,  what  sufficient  to  taka  case  out  oC 

restraint  of  trade,  oontraots  in,  861. 

stranger  may  not  nige,  758. 

waiver  of,  768. 
Bubrogation,  when  mortgage  is  diBcharged  by  HttfVT,  7881 

stranger  or  volunteer  has  no  right  to^  789. 


TiTiRitBAPH,  acceptance  of  proposal  sent  by,  whan  may  bt  mtAB^  IM» 

companies,  connecting  line,  liability  ol,  162. 
contracts  by,  mistakes  in  transmitting,  514 
contracts  by,  when  complete,  514,  515. 
damages,  messure  of,  for  negligence  or  delays  754. 
n^otiation  of  contracts  by,  514. 
proof  of  telegram,  516. 

statute  of  frauds  as  to  contracts  made  by,  516. 
TkosTEB  Fbocxss  in  another  state^  effect  of  payment  nndor,  67* 
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War,  belligerent  righti  between  partiee  to  ohril«  6731 

oommenoeinent  of,  673. 

partnenhipe  diMolved  by,  672. , 
WiR,  forfeiture  by,  of  right  to  edminietar  on  hnabeiid^  eetate^  686»  681 
"Will,  differenoe  between  inflnenee  exerted  by  wife  and  by  aa  adnltiea^  628L 
WiTNua,  diaparagii^g  qnestioiis  not  reloTant  to  iasoe^  201  • 

expert  may  explain  machinery,  eta,  bat  mnst  leaTe  Jury  to  drair  oon- 
doatona,  106. 

partieep§  cnmitm  in  adnltery,  907. 
WftiT  ov  KvTETy  plaintiff  mnat  raoofver  en  atnngtii  if  Ua  e^im  titfib  Uiw 
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AGKNOWLEDGMENTS. 
SeeDmw,  2. 

ADULTERY. 
See  Cadonal  Law,  4 

ADVERSE  POSSESSION. 

EzaLUHivx  PoflSBsaioN  and  Uax,  tor  Mors  than  Twnrrr  YiABi^  of  a 
dock  adjoining  a  wharf  extending  into  tide-water,  for  loading  and  un- 
loading TeaseU,  ia  sofficient^  under  the  Maaaachnaetta  atatnte^  to  estab- 
lish title  thereto  by  preacriDtion  against  the  commonwealth,  m^ok  ▼• 
Bottan,  132. 

AGENCY. 

1*  Aor  OF  AoKNT  WmoH  is  Warranted  bt  Terhs  of  his  Powsr  la  bind- 
ing npon  his  principal,  as  to  all  persona  dealing  in  good  faith  with  tba 
agent     Wes^field  Bank  ▼.  Comen^  673. 

%  Whsrb  Aoint  Bittb  Personal  Propertt  in  Name  of  his  Principal 
without  indicating  his  agency,  the  principal  may  be  held  if  he  after- 
wards recognizes  and  acts  npon  the  contract.     Hunter  ▼.  Cfiddinagt  6i. 

9.  Fact  that  Agent  hat  be  Pebsonallt  Held  upon  Contraot  for  Salr 
Of  Personal  Property  does  not  prevent  an  nndisdooed  principal  from 
•ning  npon  the  contract.    Id. 

ii  Agent  icat  Sell  Property  of  his  Principal  without  Disolobzno  Faot 
that  He  Acts  as  Agent,  or  that  the  property  is  not  his  own,  and  the 
principal  may  maintain  an  action  in  his  own  name  to  recover  the  price. 
If  the  purchaser  says  nothing  on  the  subject,  he  is  liable  to  the  unknown 
principal     Winchester  ▼.  Howard,  93. 

ik  sVsET  Man  has  Right  to  Elect  W^t  Parties  He  will  Deal  with. 
id. 

6.  Questions  as  to  Contract  should  be  Left  to  Jury  when.  — S.,  being 
W.'s  agent  to  sell  a  pair  of  oxen,  concealed  his  agency  in  attempting  to 
sell  them  to  H.,  and  in  answer  to  H.'s  inquiries,  made  representations 
tending  to  induce  H.  to  believe  that  they  were  the  property  of  S.  himself, 
and  not  of  W.,  with  whom  H.  would  not  have  knowingly  contracted,  for 
private  reasona,  and  agreed  "that  H.  might  drive  them  home,  and  that 
he  would  give  H.  a  bill  of  sale  of  them  the  next  day,  or  that  H.  might 
drive  tiiem  back  if  he  did  not  then  find  things  as  S.  had  told  him."  H. 
drove  them  home,  and  discovering  the  same  evening  that  W.  claimed  im 
Am.  Dsa  Vol.  xcm-6l  SOi 
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own  them,  and  that  they  had  never  been  the  property  of  S.,  for  that 
reason  drove  them  back  the  next  morning,  and  refoaed  to  take  a  bill  of 
sale  either  in  S.*8  or  W.'a  name.  In  an  action  by  W.  against  H.  for  tho 
price  of  the  oxen,  it  was  held  that  it  should  have  been  left  to  the  jury 
to  determine  whether  the  minds  of  the  parties  really  met»  and  if  so^ 
what  the  contract  was;  farther,  that  npon  the  whole  evidence  in  thia 
case  they  would  be  justified  in  finding  a  verdict  for  the  defendant.    Id, 

7.  Where  Authorized  Agent  Makes  Pbomissort  Note  in  form,  "  I  prom- 
ise to  pay,"  etc.,  and  signs  as  agent  without  mentioning  his  principal^  ■ 
he  is  liable  as  maker  of  the  note,  notwithstanding  the  fact  that  the  payW 
knew  he  was  acting  as  each  agent  at  the  time.    CdOinB  v.  Buckeye  8.  L 
Co,,  612. 

6.  Parol  Evidence  is  Inadmissiblb  to  Vart  effect  of  note  by  showing  aa 
intention  to  bind  the  principal  only,  when  sach  note  is  made  by  an  agent 
in  form,  "  I  promise  to  pay,"  etc.,  and  signed  by  him  as  agent^  without 
any  mention  of  hia  principal,  and  with  knowledge  on  the  part  of  the-  \ 

Ifayee  that  the  maker  is  acting  only  as  agent.    Id,  i 

Ol  Declarations  of  Agent  while  in  Execution  of  Act  within  Scope  of 
his  AuTHORTfT  are  admissible  against  the  principal.  Bunuide  v.  Qrand 
Trunk  R'y  Co.,  474. 

IOl  Declarations  of  General  Freight  Agent  of  Railroad  CkiMPANX  con- 
oeming  goods  delivered  to  him  for  transportation  are  admissible  against 
the  company,  when  made  while  the  goods  are  in  transit  and  the  carrier'a 
duty  still  continues,  although  made  eight  months  after  the  goods  were 
so  delivered  to  him.    Id, 

IL  Finding  bt  Jury  that  Defendant  Acted  as  Principal  in  Sale  of  Stock 
18  Warranted,  where,  in  reply  to  inquiries  of  the  plaintiff,  who  was 
about  to  buy,  he  said  that  he  could  **  let  him  have  some,"  or  "  buy  him 
some,"  that  he  ''  would  probably  get  it  at  a  dollar  and  a  half  per  ahare,** 
and  that  the  stock  " ii  all  right";  it  also  appearing  that  the  transfer  of 
the  certificate  to  the  plaintiff  was  signed  by  a  person  as  the  defendant's 
ftttomey,  and  that  the  money  was  paid  to  the  defendant.    Bradkif  v> 

'iM^144. 

See  Brokersl 

ASSIGNMENTS. 
See  LiGENSBy  4^ 

ATTACHMENT. 

L  Levy  of  ATTAomfENT  upon  Propertt  PoasBssmo  Cha&aotbbistids  ov 
Homestead  does  not  give  to  the  attaching  creditor  such  a  vested  in- 
terest in  the  property  as  to  deprive  the  claimant  of  the  right  to  claim  it 
as  a  homestead.  The  claimant  may  select  and  record  it  at  any  time  be- 
foro  it  is  actually  levied  npon  under  execution.    Hawthorne  v.  Smiih,  897. 

fi  Attachment  or  Levt  is  Void,  if  Officer  Unlawfully  Gets  Possession 
of  Debtor's  Property,  and  then  attaches  it  on  mesne  process,  or  levies 
upon  it  on  execution.     Closaon  v.  Morriaon,  459. 

IL  Attachment  of  Property  Taken  by  Officer  from  Person  of  One 
Arrested  for  Commission  of  Crime  is  Void^  if  the  officer  takes  she 
property  simply  for  the  purpose  of  getting  possession  of  it^  so  that  he 
aught  attach  it  on  writs  which  he  then  held  or  expected  to  receive;  but 
if  be  takes  it  in  good  faith,  to  securo  the  safe-keeping  of  the  prisoner, 
SB  attachment  of  it  by  him  on  a  writ  which  then  comes  into  his  hands 
is  valid.    Id, 
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4  imnsvAJXT  ITTOV  DrasoLunoN  of  Attachment  is  E5Tin«BD  to  RnuaN 
ov  PuoPKBTT  yiTHOUT  RxiMBiTRaiKO  Shsritf  for  charges  paid  a  car- 
rier to  get  poBseasion  of  it  or  for  expenses  inenrred  in  storing  it  Jfc- 
Beadp  ▼.  Sogers,  333. 

ft.  LiABiUTT  OF  Surety  on  Attachment  Bond  is  Several  as  Rbsfbcts 
Obliges  in  another  attachment  bond  given  in  another  suit  against  the 
same  defendant  in  which  the  same  property  is  attached,  and  if  the  at- 
tachment is  wrongful,  each  may  he  proceeded  against  to  judgment, 
although  but  one  satisfaction  can  be  had.     Id. 

6.  Subbtt  on  Attachment  Bond  is  Liable  in  Case  of  Wrongful  Attach- 

ment for  all  damages  suffered  by  the  defendant  up  to  the  redelivery  of 
the  property;  and  therefore  he  is  liable  for  the  neglect  or  refusal  of  the 
sheriff  to  return  the  property  upon  the  dissolution  of  the  writ,  notwith- 
standing the  sheriff  may  he  also  liable.     Id, 

7.  Both  in  Massachusetts  and  Connecticut,  Attachment  bt  TncmLS 

Process  mat  be  Made,  notwithstanding  an  action  is  pending  in  favor 
of  the  debtor  against  the  trustee  to  recover  the  same  debt;  but  this  rule 
applies  only  when  both  suits  are  within  the  same  jurisdiction.  Whipple 
▼.  Rohbine,  64.  , 

8.  Where  Suit  in  One  Court  is  Commenced  Prior  to  Institution  of 

Proceedings  under  attachment  in  another  court,  snch  proceedings  can- 
not arrest  the  suit.    Id, 

9.  Subsequent  Trustee  Process  is  No  Answer  to  Prior  Action  in  An* 

other  Jurisdiction.    Id, 

1(1,  Tbtsteb  is  never  bt  Seryict  of  Process  upon  Him  to  be  Placed  nr 
Worse  Position  than  if  he  were  liable  only  to  the  principal  defendant^ 
and  the  plaintiff  acquires  no  greater  rights  than  the  defendant  himsell 
possesses  against  the  trustee.    Id, 

IL  Payment  of  Execution  Issued  upon  Judgment  in  Action  in  Another 
State  Chargino  Trustee  in  Foreign  Attachment  is  No  Bar  to  an 
action  previously  oommencedagainst  him  in  Massachusetts  by  the  prin- 
cipal defendant,  and  in  which  he  had  appeared,  if  the  judgment  in  the 
Qftfaer  state  changing  himaa  trustee  was  obtained  upon  his  willful  default. 
Id, 

ISL  Prkumption  should  be  that  Officer  Acted  in  Good  Faith  in  taking 
property  from  the  person  of  one  whom  he  arrests  for  the  comnussion  of  a 
orime,  and  attaching  the  same  on  a  writ  which  then  comes  into  his  hands, 
if  there  is  no  evidence  on  the  question,  or  the  evidence  is  equally  bal- 
anced, although  the  facts  should  be  submitted  to  the  jury,  who  should 
find  npon  a  preponderance  of  all  the  evidence.    Cloeeon  v.  Morrieon,  459. 

See  Factors;  Insolvenct. 

ATTORNEY  AND  CLIKNT. 

▲noRNST  Once  Admitted  to  Represent  Party  cannot  be  Discharged 
unless  with  the  consent  of  the  court,  until  the  suit  is  ended.  While  his 
name  continues  on  the  record,  the  adverse  party  has  the  right  to  treat 
him  as  the  authorised  attorney,  and  the  service  of  notice  on  him  is  as 
Talid  as  if  served  on  the  party  himself.      WaJUon  ▼.  Sugg,  660. 

BAILMENTS. 

1.  Hot  Sale^Titlb  Remains  in  Bailor.  -—Where  the  owner  of  peiauiitl 
property  delivers  it  to  another  under  an  agreement  that  the  lattar  is  to 
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keep  and  carefully  use  it,  and  not  remove  it  from  the  ooonty,  and  thai 
he  is  to  retnm  it  at  the  end  of  three  months,  provided  that  if  he  pays 
the  first  party  an  agreed  price  therefor  within  tiiat  tinte,  he  may  become 
the  owner  of  the  property,  this  ia  not  a  sale^  bnt  a  Uaihnent^  the  title 
remaining  in  the  first  party;  and  he  may  maintain  replevin  to  recover 
his  property.  Dunlap  v.  Oleoionf  231. 
t.  Bailment  —  Replevin.  —  Where  one  to  whom  property  has  been  bailed  for 
a  specified  time  violates  his  tmst  and  tranafers  the  property  to  another, 
the  owner  may  maintain  replevin  against  the  latter,  although  the  term 
of  the  bailment  haa  not  expired.    Id. 

BANES  AND  BANKING. 

1.  Bakes  hait  Lawfully  Pubchase  Real  Estate  in  MxasouRi,  under  the 
ba.nking  act  of  185&-57,  if  the  purchase  ia  made  in  good  faith  for  the 
purpose  of  securing  a  debt  jdue  to  the  bank.  Merchants*  Bank  v.  Hani' 
tan,  285. 

S.  National  Bank  Association  Organized  from  State  Bank,  and  receiving 
its  assets,  is  liable  for  its  debts.     T'Aorp  v.  Weg^arth,  789. 

3.  NoncE  TO  Bank  Dibector  while  not  Engaged  Offigiallt  in  the  busi- 

ness of  the  bank  does  not  affect  the  bank.     Westfield  v.  Comen,  573b 

4.  State  Bank  Notes  are  not  Monet  under  National  Banking  Act,  and 

a  national  bank  association  is  not  bound  to  receive  them  as  such  in  its 
own  proper  business.     Tliorp  v.  Weg^arth,  789. 

5.  State  Bank  Notes  ajie  not  Legal  Tender,  and  capable  of  performing 

the  functions  of  a  legal  satisfaction,  unless  accepted  by  the  creditor. 
Id. 

C  Administrator  de  Bonis  non  is  Proper  Partt  to  Rboovsr  Dzposir 
Belonging  to  Estate,  made  by  a  deceased  executor.  Stair  v.  Hew  York 
Bh  Co.,  759. 

7.  Declarations  of  Executor  that  Monet  Deposited  in  his  Name  Be- 
longed to  Estate  are  Admissible  in  an  action  by  the  administrator  cb 
bonis  non  against  the  bank  to  recover  the  deposit.     Id. 

3.  Ownership  of  Deposit  can  be  Shown  to  be  Different  from  Apparent 
Ownership  imparted  by  the  entry  in  the  bank-book;  but  whether  the 
bank  is  chargeable  to  the  true  owner  must  depend  upon  the  circum- 
stances of  the  case.    Id. 

9.  Deposit  bt  Sheriff  to  Credit  of  ms  Official  Account  is  Prima  Facii 

Evidence  only  that  the  money  came  to  his  hands  in  some  offidal  trans-. 
action.    Id. 

10.  Bank  mat  Demand  Indemnitt,  it  seems,  on  paying  over  a  depaiit  te 
wfaioh  ther*  are  conflicting  claims.    Id. 

See  Set-off. 

BIGAMY. 
See  Criminal  Law,  6-1(1, 

BONDS. 

SuxBTiis  UPON  Bond  of  Public  Officer  are  not  Discharged  by  imposi- 
tion upon  the  principals,  by  the  legislature,  of  further  duties  and  obli- 
gations of  a  nature  and  character  similar  to  tliose  already  taken,  —  in 
this  case  the  care  of  a  larger  sum  of  money  than  usual,  of  the  same  na- 
ture and  from  the  same  souree  as  that  which  the  officer  was  otherwisi 
bound  to  care  for.    People  v.  Vilcu,  620. 


Index.  805 

BROKERS. 

1.  Real  EflrrATB  Broker  Becomes  Agent  of  Owner  Wno  Employs  Him 

TO  Sell  or  K^ change  Land»  and  who  agrees  to  compensate  him  for 
sending  a  customer  with  whom  a  sale  or  exchange  may  be  effected;  and 
the  broker  can  recover  nothing  from  the  owner  for  his  services,  although 
an  exchange  is  thus  effected,  if  he  exacted  from  the  customer  a  condi- 
tional promise  of  compensation  before  sending  him  to  the  owner.  WaUxr 
V.  Osfpod,  168. 

2.  Rkal  Estats  Broker  is  Agent  or  Vendor.    To  entitle  him  to  commis* 

sions,  there  must  be  an  employment,  and  bis  services  must  be  the  im- 
mediate  and  efficient  cause  of  the  bargain.     Earp  v.  Cummins,  718. 

8.  Broker  has  No  Right  to  Commissions  if  his  services  fail  to  accomplish 
a  sale,  and  after  the  proposed  purchaser  has  decided  not  to  buy,  other 
persons  induce  him  to  do  so.     Id, 

4.  Broker  may  Recover  Commissions  vnper  Contract  bt  Terms  or 
Which  be  was  to  receive  ten  per  cent  of  tho  price  if  he  should  dispose  of 
certain  steamers  at  prices  and  conditions  to  be  agreed  on,  where  the 
evidence  shows  that  bis  action  in  the  matter  did  direct  the  attention  of 
the  purchasers  to  the  vessels  ho  Iiad  for  sale,  and  led  to  the  negotiationa 
which  resulted  in  the  purchase  of  the  vessel,  although  he  did  not  aotnally 
make  the  sale  and  transfer.     Lyoti  v.  Mitc/ieUf  602. 

See  Telegraph,  3,  6. 

BURGLARY. 
See  Cr^inal  Law,  10. 

CHATTEL  MORTGAGES. 
See  Mortgages. 

COMMON  CARRIERS. 

1.  CoicxoH  Carrier  Detined.  ~  Where  it  is  one's  business  for  hire  to  tak« 
goods  from  the  custody  of  their  owner,  to  assume  entire  possession  and 
control  of  them,  to  transport  them  from  place  to  place,  and  to  deliver 
them  at  a  point  of  destination  to  consignees  or  agents  there  authorized 
to  receive  them,  he  is  a  common  carrier,  although  he  styles  himself  an 
"  express-forwarder,"  and  although  he  contracts  with  others  to  transix>rt 
the  goods  in  vehicles  of  which  they  are  Che  o^iiers,  and  the  movements 
of  which  he  himself  does  not  manage  or  control.  Buckland  v.  Adams  tix, 
Co,,  68. 

8.  Nature  or  Common  Carrier's  Contract.  —  Its  essence  is  that  goods  are 
to  be  carried  to  their  destination  unless  prevented  by  act  of  God  or  the 
public  enemy;  and  this,  whether  the  goods  are  carried  by  land  or  water, 
by  the  carrier  himself,  or  by  agents  employed  by  him.  The  contract  does 
not  imply  a  personal  trust,  which  can  be  executed  only  by  the  contract- 
ing party  himself,  or  under  his  supervision  by  agents  and  means  of  trans- 
portation directly  and  absolutely  within  his  control.     Id, 

3.  Common  Carrier  mat  Limit  his  Responsibilitt  dt  Notice,  if  brought 

home  to  the  consignor,  and  assented  to  clearly  and  imequivocally  by 
him.    Id. 

i.  AbBSNT  to  REBTRICnON  ON   LlABILITT  Or  COMMON  CARRIER,  CREATED  BT 

NonoB,  IS  NOT  TO  BE  INFERRED  from  the  mere  fact  that  knowledge  of  such 
notice  on  the  part  of  an  owner  or  consignor  is  shown.     The  evidence 
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onut  show  that  the  terms  on  which  the  canier  proposed  to  cany  tha 
goods  were  adopted  as  the  contract  betweea  the  parties,  aocordiog  to 
which  the  service  of  the  carrier  was  to  be  rendered.  The  facts  of  this 
case  do  not  show  such  assent.     Id, 

6.  In  Absence  of  Statutokt  Provisions  upon  Subject,  Coiocon  Carkiebs 

liAT  Limit  their  Liabilitt  by  special  contract  against  all  risks  but 
their  own  negligence  or  miscondact.  Squire  y.  Ntw  York  Central  R,  S. 
Co,,  162. 

I.  Owner  or  Shiffer  or-  LiVE-ffrocK  mat  Aobxb  with  Cabbieb,  ih  Oos- 

8IDERATI0N  OF  REDUCED  Ratb  OF  Frbiqht,  to  assamo  the  risk  of  in- 
juries to  the  animab  "in  consequence  of  heat»  suffocation^  or  of  being 
crowded, '*  during  transportation  by  the  carrier,  and  the  parties  will  be 
bound  by  the  agreement.    Id, 

7.  Measure  of  Obugation  and  Suffigisnct  of  Accommodation  of  Com- 

mon Carrier  to  furnish  transportation  must  be  determined  by  the 
amount  of  freight  ordinarily  carried  on  any  given  line  of  road.  This 
duty  of  the  carrier  is  not  peculiar  to  any  season  of  the  year,  or  any 
special  emergency  which  may  arise  in  the  course  of  business;  thus  if  by 
reason  of  a  sudden  or  unusual  demand  for  stock  or  produce  in  the  mar- 
ket, or  from  any  other  cause,  there  should  be  a  sudden  and  onezpected 
influx  of  business,  the  obligation  to  carry  will  be  fully  met  by  shipping 
the  freight  in  the  order  and  priority  of  time  in  which  it  is  offered.  Bah 
ItnUne  v.  North  MummiH  IL  R.  Co.,  315. 

t.  Carrier's  Means  of  Transportation  must  be  so  Dgtriboted  at  tbs 
various  stations  along  the  road  as  to  afford  a  reasonable  amount  of  ao- 
commodation  for  alL  One  station  m&st  not  be  fuEnishcd  with  means  of 
transportation  to  the  prejudice  of  another.    Id. 

i.  Carrier  must  Receive  All  Freight  that  may  be  offered,  and  within  a 
reasonable  time,  and  in  the  order  in  which  it  is  offered,  transport 'it  to 
the  point  designated  by  the  owner  or  party  in  charge.  This  duty  must 
be  performed  in  good  faith,  without  favor  or  partiality  to  any  one.    Id, 

10.  Negligence  of  Carrier  in  Delat  in  Transporting  Frbioht  is  a 
question  for  the  jury  from  all  the  facts  and  circumstances  in  the  case.  Id, 

II.  Carrier  is  not  Liable  fob  Delay  in  TBANSPORTiNa  Freight,  if  such 
delay  is  occasioned  by  the  act  of  God;  and  a  snow-storm,  which  hinders 
and  delays  the  carrier  in  the  performance  of  his  duty,  is  such  an  act  as 
will  exonerate  him  from  liability.     Id* 

12.  Carrier  is  Responsible  for  Natural  or  Ordinary  and  proximate  con- 
sequences of  bis  acts,  but  not  for  such  as  are  remote  and  extraordinary; 
thus  if  there  is  a  delay  in  the  shipment  of  stock,  and  the  bad  faith  of  the 
carrier  is  shown,  the  necessary  expense  in  feeding  and  attending  it  is  the 
natural  and  immediate  consequence  of  his  act;  but  for  the  death  or 
shrinkage  in  weight  in  the  stock,  caused  by  a  storm,  he  is  not  liable.   Id, 

13.  When  does  Common  Carrier's  Llabilitt  as  Such  Cease,  and  his  Lia- 
BiLiTT  as  Warehouseman  Commence?  Upon  this  question  tho  courts 
have  held  three  positions:  1 .  That  this  occurs  when  the  goods  are  placed 
in  a  warehouse  to  await  delivery  to  the  consignee;  2.  That  after  they 
have  been  placed  in  a  warehouse,  the  carrier's  liability  as  such  continues 
until  the  consignee  has  had  a  reasonable  time  in  which  to  remove  them; 
3.  That  the  carrier's  liability  continues  until  he  has*notified  the  con- 
signee of  the  arrival  of  the  goods,  and  he  has  had  reasonable  time  in  th« 
ordinary  course  of  business  to  remove  them.  McMiUan  ▼.  Mkkigtm 
Southern  and  Northern  Indiana  Railroad  Co.,  208. 


Index.  b07 

14.  Liable  as  Cabrixb  or  Wabxhousemaii. — A  common  carrier's  liability 
for  goods  transported  by  him  ooatinues  as  a  carrier  until  the  gooda  have 
been  placed  in  a  warehouse  and  the  consignee  notified  of  their  arrival, 
and  he  has  had  a  reasonable  time  in  which  to  remove  them.  After  that 
the  carrier  becomes  liable  as  a  warehouseman.  Per  Coolcy  and  Chris- 
tiancy,  JJ.;  contra,  Martin,  C.  J.,  and  Campbell,  J.     Jd. 

t6.  Common  Carriers — hnanxQ  Liabilitt  bt  Notice  or  Contract.— 
The  provision  of  the  general  railroad  law  preventing  railroad  companies 
from  lessening  or  abridging  their  common-law  liabilities  as  carriers  does 
not  prevent  the  company  from  entering  into  an  agreement  with  a  con* 
signer  of  goods  by  which  he  specially  contracts  to  limit  their  liability.  Id, 

16.  Common  Carrier — Obligation  to  Receiye  Goods — Limttino  Liabil- 
nr.  —  Carrier  by  mere  notice  may  make  reasonable  regulations  in  regard 
to  the  receipt  and  delivery  of  goods  to  him,  but,  subject  to  such  reason* 
able  regulations,  he  is  bound  to  receive  all  articles  tendered  to  him  of 
the  kind  usually  carried  by  him,  subject  to  his  common-  law  liability, 
unless  the  owner  consents  to  his  receiving  them  under  a  reduced  liability. 
Id, 

17.  Burden  ot  Showing  Special  Contract  with  Carrier  Ldotino  ho 
Common-law  Liabilitt  is  on  the  carrier,  and  the  fact  that  a  restrictive 
notice  has  been.actually  received  or  seen  by  the  owner  of  the  goods  will 
not  raise  a  presumption  that  he  has  assented  to  its  terms.    Id, 

18.  Ant  Number  or  Past  Transactions  bt  Which  Consignor  Aorsbd 
WITH  Carrier  to  Limit  his  Common-law  Liuulitt  does  not  prevent 
him  from  insisting  on  his  conmum-law  rights  in  subsequent  shipments; 
nor  will  carriers  be  allowed  to  establish  a  usage  restricting  his  liability. 
Id. 

19.  Bill  of  Lading — Provision  in  Limiting  Carrier's  Liabilitt.  — Bill 
of  lading  is  the  contract  between  the  owner  and  the  carrier  of  goods  de- 
livered for  transportation;  it  fixes  the  rights  and  liabilities  of  the  parties 
when  its  terms  have  been  agreed  upon,  including  a  provision  limiting  the 
carrier's  liability,  and  the  consignor's  assent  is  condnsively  presumed 
from  his  having  accepted  it  without  objection.     Id, 

50,  Fact  that  Consignor  did  not  Read  Bill  of  Lading  Delivered  to  Hm; 
which  contained  restrictions  of  the  carrier's  liability,  does  not  prevent 
Iiis  being  bound  by  its  terms,  if  there  was  no  fraud  practiced  upon  him. 
Id. 

51,  Consignee  Accepting  Shipment  is  Bound  bt  Terms  of  Shipment  Made 
BT  HIS  Consignor;  and  the  carrier  in  contracting  with  the  consignor 
ha4  a  right  to  presume  that  he  has  full  power  in  the  premises.     Id. 

52,  Consideration  for  Agreement  bt  Shipper  Restricting  Carrier's 
CoMVON-LAW  Liabilitt  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary.     Id. 

53,  Not  Negligence.  —  Where  a  railroad  company  transports  highly  inflam- 
mablo  material,  and  then  delivers  it  over  to  a  second  carrier,  where  il 
occasioned  a  conflagration,  the  company  cannot  be  held  liable  for  the  dam- 
age, M  if  their  carrying  the  material,  if  negligence,  was  too  remote  a 
cause  to  charge  them.    Id. 

Si.  Common  Carrier — Transfortation  betond  his  Line.  — Where  a  car- 
rier receives  goods  marked  for  a  particular  destination  beyond  hi**  line, 
and  does  not  expressly  undertake  to  deliver  them  at  the  point  desig* 
Bated,  the  implied  contract  is  only  to  transport  over  his  own  line^  and 
forward  from  its  terminus.    I<L 
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25.  Common  Oarrieb — Ck>KNEcnNa  Lixes — Cotvtract  LnciriNo  Li abilitt. 
— Where  goods  were  delivered  to  a  carrier  a  t  Cincinnati,  and  he  |^Te  a  hill 
of  lading  conditioned  to  deliver  them  "at  Xoleuo,  for  lA^troit^"  this  is  % 
contract  to  carry  the  goods  to  Toledo  and  to  forward  them  from  thence 
to  Detroit.  And  where  the  bill  of  lading  contained  provisions  limiting 
the  carrier's  liability,  these  provisions  only  related  to  the  shipment  to- 
Toledoy  and  the  carriage  from  thence  was  under  the  carrier's  common-law 
liability.    Id, 

28.  Ubaob  of  Port,  tuat  in  Order  to  Constitute  Dblitert  of  Goods  bt 
Carrier  bt  Water  the  consignee  or  his  agent  must  receipt  therefor^ 
is  both  unreasonable  and  illegal,  and  evidence  of  the  usage  is  inadmissi- 
ble in  defense  to  an  action  against  the  consignee  for  loss  of  the  goods- 
through  his  negligence.     Heed  v.  Hicliardwn,  155. 

27.  Carrier  mat  Maintain  Action  against  Intermediate  Consignee  to 
Recover  for  Deduction  of  Freight  made  by  virtue  of  a  mercantile 
custom,  allowing  a  deduction  for  shortage  not  arising  from  the  fault  of 
the  prior  carrier,  if  the  deduction  was  suffered  under  protest,  and  th» 
consignee  had  not  accounted  with  the  owner  of  the  cargo  when  action 
was  commenced.    Strong  v.  Chrand  Trunk  R,  B.  Co,,  1S4. 

28.  Bill  of  Lading  is  Open  to  Explanation  like  other  receipts,  and  th» 
carrier  may  show  that  the  actual  amount  which  came  to  his  hands  is  dif -^ 
freent  from  that  stated.    Id. 

29.  Alleged  Custom  bt  Which  Intermediate  Consioneb  ib  Authorizei> 
TO  Deduct  from  back  freight  earned  any  deficiency  in  the  cargo,  as  shown 
by  a  comparison  of  the  bill  of  lading  with  the  measurement  of  the  carrier 
receiving  it,  and  that  the  prior  carrier  shall  not  be  allowed  to  show  that 
there  was  error  in  the  bill  of  lading,  is  not  a  custom  that  the  courts  wili 
recognize  and  enforce.    Id, 

80.  Common  Carrier  mat  Make  Reasonable  Regulations  as  to  separa- 
tion of  passengers.     Weat  OvuUt  <6  P.  H  R.  Co,  v.  Miles,  744. 

81.  Common  Carrier's  Right  to  Separate  Passengers  is  Founded  upon 
his  private  property  in  the  means  of  conveyance  and  upon  the  public  in- 
terest.   Id, 

82.  Common  Carrier's  Regulation  as  to  Seating  Passengers  so  as  to  pre> 
serve  order  and  decorum  is  reasonable  and  proper,  both  as  regards  his 
right  of  private  property  and  the  public  interest.     Id. 

83.  Common  Carrier's  Regulation  as  to  Separation  of  Black  fboss 
White  Passengers  is  sound  and  reasonable.    Id, 

84.  Railroad  Compant  cannot  be  Held  Liable,  either  to  Owner  or 
Agent,  on  its  ordinary  contract  to  carry  a  paosc;iger,  for  losing  samples 
of  merchandise  delivered  into  its  charge  by  the  agent  of  the  owner  a» 
his  personal  baggage;  nor  in  tort^  except  for  gross  negligence.  SUmsot^ 
V.  Connecticut  R,  R.  Co.,  140. 

85.  Mere  Failure  of  Railroad  Compant  to  Deliver  Baggage  of  Passen- 
ger at  a  point  on  its  road  is  not  evidence  of  negligence  on  the  part  of  a 
connecting  railroad  which  sold  the  passenger  tickets  over  both  roads  to- 
such  point,  and  checked  his  baggage  accordingly.     Id, 

86.  Implied  Contract  of  Railroad  Compant  to  Caret  Passenger  Safelt 
Includes  the  duty  of  giving  him  a  reasonable  opportunity  to  alight  iik 
safety.     FcUrmount  R'y  Co.  v.  Stutter,  714. 

87.  Carrier  of  Passengers  for  Hire  is  not,  Like  Common  Carrier  or 
GooDSi  Insurer  against  everything  but  the  act  of  God  and  public 
enemies.     He  is  not  hold  to  take  every  possible  precaution  against. 
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danger;  but  he  is  hound  to  use  the  utmost  care  which  is  consistent  with 
the  nature  and  extent  of  the  business  in  which  he  is  engaged,  in  the- 
providing  of  safe,  sufficient,  and  suitable  vehicles  or  vessels,  and  other 
necessary  or  appropriate  instruments  and  means  of  transportation,  as. 
well  as  in  the  management  of  the  same,  and  in  making  such  reasonable 
arraugements  as  a  prudent  man  would  make  to  guard  against  all  dangers^ 
from  whatever  source  arising,  which  may  naturally  and  according  to  th» 
usual  course  of  things  be  expected  to  occur.  Simmons  v.  New  Betlfont 
V.  <k  N,  8.  Co.,  99. 

88.  Common  Carrier's  Compliance  wrrn  PosmvB  Statutx  Rbgitlations. 
DOES  NOT  Exempt  Him  from  responsibility  for  neglect  to  observe  all 
other  reasonable  precautions  against  danger.     Id. 

89.  If  Common  Carrier  Fails  in  his  Duty,  He  is  Responsible  vor  Conse- 
quences or  HIS  Negligence,  although  the  negligence  or  misconduct  of 
a  third  party  contributes  to  the  injury.  He  is  as  much  bound  to  guard 
against  the  results  of  the  acts  of  third  parties  as  of  any  other  cause,  the^ 
operation  of  which  he  can  reasonably  anticipate.    Id. 

40.  Owners  of  Steamboat  Managed  and  Navigated  bt  their  Servants 
POR  Carriage  op  Passengers  fob  Hire,  on  the  side  of  which  hanga 
a  small  boat  suspended  over  a  part  of  a  deck  where  it  is  proper  for  pas- 
sengers to  be,  are  bound  to  use  the  utmost  care,  consistont  with  the  na- 
ture and  extent  of  their  ^business,  to  keep  this  boat  so  secured  as  to- 
guard  against  injury  by  its  falling  upon  any  passenger  from  any  cause» 
including  careless  or  irregular  acts  of  other  passengers,  which  may  reason-^ 
ably  be  anticipated.    Id. 

41.  Ordinart  Capacitt  and  Ordinabt  Care  in  Protectino  Himself  i» 
All  that  is  Required  of  a  passenger  in  a  railroad  car.    Sheridan  T. 
Brooklyn  d:  N.  R,  R,  Co,,  490. 

42.  Sick  or  Aged  Person  or  Child  is  Entitled  to  Moke  Care  from  ik 
carrier  than  one  in  good  health  and  under  no  disability.     Id. 

43.  Railroad  Company  is  Liable  in  Damages  for  Death  of  Child  who». 
being  seated  in  a  crowded  car,  was  compelled  by  the  conductor  to  leave 
the  seat  and  to  stand  upon  the  platform,  from  which,  by  the  hasty  and. 
careless  exit  of  another  passenger,  he  was  thrown  and  killed;  and  the 
wrongful  act  of  such  passenger  would  not  relieve  the  company  from  the 
consequences  of  the  wrongful  act  of  their  conductor  in  placing  the  de- 
ceased on  the  platform.     Id. 

44.  Passenger  Riding  on  Steps  of  Platform  of  Railroad  Car  is  in  place* 
of  danger  and  prima/ade  ne^i^ligent,  and  in  an  action  for  injuries  by  a. 
collision,  the  burden  is  on  him  to  rebut  the  presumption  of  negligence* 
arising  froui  such  fact,  which  may  be  done  by  showing  that  the  car  amk 
platform  were  full  of  passengers,  with  no  room  for  more,  and  that  the- 
conductor  stopped  the  cars  to  allow  him  to  get  on,  and  called  for  and  re- 
ceived his  fare,  as  this  implied  on  the  part  of  the  defendant  an  invitation. 
to  ride  in  the  place  in  which  he  did,  and  also  an  implied  assurance  that 
such  place  was  a  suitable  and  safe  place  to  ride.  Clark  v.  Eighth  Ave, 
R.  R.  Co.,  495. 

45.  Law  Requires  of  Common  Carriers  of  Passengers  Exercise  of  Suc>» 
Care  on  their  part,  and  of  their  servants,  as  will  insure  the  safe  carriage 
of  their  passengers  so  far  as  their  safety  depends  upon  the  diligence  and 
oare  of  those  engaged  in  such  carriage,  and  makes  them  responsible  for 
any  injury  sustained  from  the  omission  of  such  care  and  diligence.    Id. 
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46.  Where,  bt  Reason  of  Mibflacement  of  Swncn  bt  Sebvavt  of  Rail- 
road CoMPANT,  a  train  ia  diverted  from  the  main  track  of  the  railroad 
to  a  side-track,  and  there  collides  with  other  cars,  and  imperils  paasea- 
gers  on  an  adjoining  platform,  it  is  competent  for  a  jury  to  find  that  the 
omission  to  replace  the  switch  was  culpable  negligence.  CatweU  ▼.  Bc&Um 
di  W.  y?.  R.  Co.,  151. 

47.  QtnssnoN  whether  Passenger  is  Bound  to  Watt  in  Statidn-housb  of 
Railroad  C6mpant  until  Arrival  of  Train  at  a  platform  provided 
f  (Ar  passing  to  trains,  or  may  croes  over  an  intervening  side-track  and 
stand  on  the  platform,  depends,  in  the  absence  of  directions  thereto^ 
npon  what  is  a  reasonably  safe  and  prudent  course  for  him  to  parsne,  in 
determining  which  the  Jury  may  consider  what  is  the  usage  of  passengers 
there,  and  whether  such  usage  is  known  to  and  permitted  by  the  company. 
Id. 

48.  Verdict  in  Action  against  RAn.ROAD  Gomfant  for  Injurt  to  Passen- 
ger IS  Warranted,  where  the  passenger,  while  awaiting  a  train  in  a 
proper  place,  and  believing  that  she  was  in  danger  from  the  approach  of 
the  train  in  on  unexpected  direction  by  reason  of  the  switch  being  mis- 
placed through  culpable  negligence  of  servants  of  the  company,  became 
alarmed,  and  in  running  away  to  escape  the  apprehended  peril,  tripped 
over  the  rail  of  the  track  on  which  she  was  running,  fell,  and  was  in- 
jured, although  by  running  she  was  brought  into  a  more  perilous  poai- 
tun  than  she  was  in  had  she  remained  where  she  was  standing     id. 

CONDITIONS. 
See  Estates,  2--5. 

CONFLICT  OP  LAWa 

Laws  of  Another  State  cannot  be  Relied  ufon  without  Proof  ov 
THEIR  Existence,  where  the  question  at  issue  involves  a  oonllict  of 
laws.    Sagely.  Hobinaon,  775. 

CONSTITUTIONAL  LAW. 

1.  Alterations  mat  be  Mads  in  Remedies,  though  the  creditor  may  thereby 
be  hindered  and  delayed,  if  they  do  not  substantially  deprive  him  of  the 
right  he  had  when  tiie  contract  was  made.  Penrose  v.  Erie  Canal  CtK, 
778. 

S.  State  Legislature  cannot  Enact  that  Debtor's  Propkrty  shall  not 
be  Taken  to  Satisfy  his  Debt,  if  it  was  so  liable  when  the  debt  was 
incurred.     Id. 

3.  Act  of  April  9,  1850,  Sec.  1,  to  Regulate  Sequestrations  in  Case  of 

Erie  Canal  Compant,  by  making  its  property  liable  only  in  cases  of 
mismanagement,  misapplication  of  funds,  or  willful  delay  in  discharging 
its  legal  liabilities,  where  it  was  prior  to  that  act  subject  to  execu- 
tion for  its  debts,  is  unconstitutional,  and  does  not  affect  rights  of 
creditors  existing  when  that  act  was  passed.     Id. 

4.  Mii^sissippi  Statute  Prohibiting  Prosecution  of  Actions  or  Suits  for 

Debt  against  southern  soldiers  who  have  been  called  into  active  servioo 
by  the  state  authoritieB,  whUe  such  soldiers  are  or  may  be  engaged.in  the 
military  service  of  any  of  the  southern  states,  is  constitutionaL  State  r, 
McOinty,  264. 
1^  Ordinance  of  Missessifpi  Contention  of  1861  to  Raise  Means  for 
Defense  of  the  state,  and  iike  tax  levied  in  consequence^thereof,  were 
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rendered  void  by  the  ordinance  of  the  oopyention  of  1866,  which  de- 
clared the  fundamental  act  of  the  convention  of  1861  to  be  noil  and 
Toid,  and  the  state  can  aaeert  no  rights  founded  on  and  proceeding  from 

those  acts.     Id, 

See  MoRTOAOES,  20. 

CX)NTRACTS. 

1«  Ck>M8ii>ERATiOHy  WHXN  SuTPiciSNT.  —  Any  act  done  by  the  promisee  at  the 
request  of  the  pronusor,  however  trifling  the  loss  to  himself  or  the  bene- 
fit to  the  promisor,  is  a  sufficient  consideration  for  a  promise  made  with« 
out  fraud  and  with  full  knowledge  of  all  the  circumstances.  Doyls  v. 
Dixon,  SO. 

S.  PuBLio  PoLiCT. — Contract  to  Employ  Agknt  to  Make  or  Prooitrr 
Sals  to  Oovkrkmemt  of  articles  needed  by  it  is  not  rendered  voi(^ 
as  against  public  policy,  because  at  the  time  of  the  employment  reference 
was  made  to  the  fact  that  the  agent  was  of  the  same  political  faith  as 
the  party  then  administering  the  government,  and  that  he  had  many 
Acquaintances  among  the  administration,  and  a  good  reputation  at  the 
place  where  the  sale  was  to  be  made,  —  all  of  which  might  aid  in  bringing 
about  the  sale.  Such  a  case  is  to  be  distinguished  from  that  where  an 
interference  with  legislative  action  or  executive  clemency  is  the  object, 
and  wherein  the  party  does  not  profess  to  act  upon  commercial  principles. 
Lyon  V.  MUcheU,  502. 

1.  OnrxB  OF  Onb  Fartt  bt  TeIiEORApr  and  Aockptancb  bt  Othib  through 
the  same  means  constitute  a  binding  agreement  between  parties  who 
agree  to  deal  by  telegraph,  and  this,  although  the  acceptance  is  not  re- 
ceived in  time  to  enable  the  latter  party  to  comply  with  his  proposal  in 
consequence  of  a  derangement  of  the  telegraph  line.    Trevor  v.  Wood,  51 1. 

4.  Contract  cannot  bb  Rescinded  in  Toto  bt  One  Party  unless  Both 

CAN  be  Placed  in  the  identical  situation  which  they  occupied  at  the 
time  of  the  contract.     Ware  v.  Jloufjldon,  258. 

5.  Contract  will  not  be  Reformed  where  No  Fraud  or  Mutual  Mii- 

TAKB  IS  Alleged.    Story  v.  Conger,  546. 

d.  Rescission  of  Contract  for  Fraud.  — Where  one  exchanges  a  lot  of  per- 
sonal property  for  certain  land,  and  the  owner  of  the  land  delivers  to  him 
a  conveyance  describing  the  wrong  land,  if  the  first  party  wishes  to  re- 
scind for  the  fraud  he  cannot  do  so  by  a  mere  offer  to  '*  trade  back  '*;  he 
must  deliver  or  tender  a  reconveyarce.     Wilbur  v.  Flood,  201. 

7.  Premature  Action.  —  In  replevin,  to  recover  chattels  given  in  considera- 
tion for  a  contract  which  plaintiff  wishes  to  rescind  for  fraud,  the 
rescission  must  be  complete,  by  return  or  tender  of  the  consideration, 
before  the  affidavit  is  made  and  the  writ  ijsued.     Id, 

S.  Person  Wishing  to  Rescind  Contract  for  Fraud  must  do  so  within 
Reasonable  Time,  or  their  right  is  lost.  A  delay  of  fifteen  months 
between  neighbors  to  repudiate  a  fraudulent  exchange  is  unreasonable. 
Id, 

iee  Equity,  7;    Infancy;    Married   Women;    Specoio   Performancxi 

Statute  of  Frauds. 

CORPORATIONS. 

L  By  Act  of  SuBSCRiBiNa  to  Capital  Stock  of  Incorporated  Associatiok, 
Each  AasociATB  Undertakes  to  laise  his  proportion  of  the  capital  aa 
it  may  be  called  for  by  the  directors.     Merrimac  M,  Co,  v.  Levy,  697. 
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2.  Where  Dibectors  or  Inoorpobatrd  Association  abb  Autrorzzbd  rr 

Law  to  Call  in  Subscription,  this  ordinarily  implies  a  corresponding 
duty  to  pay.     Id. 

3.  Pbrsonal  Liabxlitt  fob  Subscbiptions  is  Created  where  the  artidea  of 

association  under  the  law  contemplated  a  substantial  capital  for  defined 
purposes,  both  to  carry  out  the  object  of  the  corporation  and  for  the  pro- 
tection of  creditors.     Id. 

4.   PCRCHASEB  FBOM  ORIGINAL    SUBSCRIBER  TO  StOCK  IS  SUBSl'lTUTKD  to  hi». 

obligations  as  well  as  his  rights,  and  being  accepted  by  the  corporation. 

as  a  stockholder,  a  privity  is  established  between  them.     Id. 
5.  Best  Evidence  of  Rights  and  Duties  of  Stockjioldf.rs,  in  a  suit  arising 

under  a  charter  of  another  state,  are  the  decisions  of  the  courts  of  that 

state.    Id. 
a  Legal  Existence  of  Corporation  is  Established  Prima  Facie  by  proof 

of  the  charter  of  the  corporation,  and  of  the  exercise  of  the  power» 

thereby  conferred.     MerclumU*  Bank  v.  Harrison^  285. 

7.  Pennsylvania  Statute  Requiring  Corporations  to  Pat  Counsel  Fxb» 

OF  Plaintiffs  in  suits  against  them,  in  certain  cases,  does  not  apply  t4> 
a  suit  to  recover  the  amount  of  coupons,  which  is  defended  on  the  ground 
that  there  had  been  no  presentment.  North  Penauylvama  R.  R.  Co,  ▼. 
Adams,  677. 
t.  Information  is  Fatallt  Defective  which  charges  certain  parties  with 
intrusion  into  the  offices  of  wardens  and  vestrymen  of  St.  Paul's  Chnich, 
"a  corporation  created  by  the  authority  of  this  state,"  without  showing 
in  what  manner  the  organization  became  a  body  corporate,  not  having 
been  created  by  special  charter.     People  v.  De  Mill,  179. 

9.  It  is  Sufficient  to  Aver  in  General  Terms  Existenge  of  Cobfora- 

TTON  created  by  special  charter.  But  where  it  is  not  bo  created,  th» 
facts  showing  its  existence  must  be  set  forth.    Id. 

10.  Existence  of  Corporation  is  Jurisdictional  Fact  Which  must  be  Set 
Forth,  unless  judicially  known,  where  an  information  is  filed  for  nsorpa* 
tion  of  office.     Id. 

11.  Nature  and  Duties  of  Alleged  Office  in  Corporation,  not  Judi- 
cially Known,  must  be  so  Described,  in  an  information  filed  for 
usurpation  of  the  office,  as  to  show  whether  it  is  an  office  within  th* 
meaning  of  the  law  relating  to  the  usurpation  of  franchises.    Id, 

COSTS. 

1.  Proceeding  to  Ret  ax  Costs  is  not  Separate  Suit,  but  is  a  motion  in  th* 

cause  in  which  the  costs  are  awarded.      JVallon  v.  Sugg,  580. 

2.  Sheriff's  Fees  are  Part  of  Costs  of  Suit.    Id. 

8.  Prevailing  Party  is  Entitled  to  his  Costs  on  Appeal,  although  th» 

error  for  which  the  judgment  below  is  reversed  is  merely  technical,  and 
his  defense  seems  to  be  frivolous,  and  merely  for  delay.  Mavrich  v. 
Orier,  373. 

4.  Citizen  of  North  Carolina  Who  Authorizes  Suit  to  be  Brought  nf 

Texas  is  personally  liable  for  costs  adjudged  against  him,  and  a  judg- 
ment therefor  may  be  enforced  in  North  Carolina  as  a  valid  foreign  judg- 
ment.    Walton  V.  Sugg,  580. 
A.  MonoN  to  Rbtaz  Costs  Which  have  been  Made  out  by  Clbbk  it  i» 
the  nature  of  an  appeal  from  his  decision  to  the  court.    Id. 
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CO-TENANOT. 

1.  OommTioK  IK  Ck>iiyETAMOE  OF  Land  in  VmrnoKD  Shabu  to  the  indi* 
▼idoal  members  of  an  association  for  the  pnrpoee  of  erecting  and  man- 
aging a  hotel,  that  the  land  was  to  be  held  in  common,  withoat  partition 
or  division,  subject  to  the  articles  of  the  association,  is  not  invalid  as 
repugnant  to  the  estate  granted,  or  upon  grounds  of  public  policy;  and 
each  of  the  grantees,  and  those  claiming  under  them,  are  estopped  to 
claim  partition  as  against  the  others.     Huni  v.  Wrighi,  451. 

^    COVSNANT  UNDER    SSAL    BETWEEN    TENANTS   IN  COUMON,  by  which  they 

bind  themselves,  their  heirs,  executors,  or  administrators,  to  bear  equally 
the  expenses  of  any  suit  by  or  against  the  parties  to  the  contract  involv- 
ing the  validity  of  the  title  to  their  lands,  is  a  personal  covenant,  and  em- 
braces only  such  suits  and  expenses  as  may  be  commenced  during  the 
lifetime  of  the  contracting  parties,  and  does  not  include  those  which 
may  be  brought  after  the  decease  of  such  parties,  and  be  proeecuted 
or  defended  by  their  heirs  and  personal  representatives.  Chambers  v. 
WrigU,  311. 
S.  Possession  of  One  Tenant  in  Ck>MMON  is  Possession  of  All.  Where 
two  are  in  possession  together,  and  one  only  is  turned  out,  and  the  other 
still  remains,  his  possession  is  still  that  of  the  other  also  as  well  as  his 
own.     Bemecker  v.  MUier,  309. 

4.    CONYETANCE  BT  OnE  TeNANT  IN  COMXON  OF  PaBT  OF  LaND  BT  MeTES 

AND  Bounds  is  not  Valid,  as  against  his  co-tenant,  unless  the  assent 
of  the  latter  to  the  conveyance  is  manifested  by  some  proper  act.  Bal- 
lou  V.  Uale,  438. 

i.  Conveyance  bt  One  Tenant  in  Ck>MM0N  of  Part  of  Land  bt  Metes 
AND  Bounds  Entitles  Grantee  to  Stand  in  Plage  of  Grantor  in 
respect  to  the  possession  and  profits  of  that  part;  although  it  can  have 
no  effect  upon  the  rights  of  the  co-tenant  in  respect  to  partition.    Id. 

C  Trover  oannot  be  Maintained  bt  One  Tenant  in  Common  against 
Co-tenant  for  taking  all  or  any  portion  of  the  crops,  and  merely  with- 
holding them,  and  refosing  to  allow  the  former  to  participate  in  the  use 
of  them.    Id. 

See  BzscuTORa  and  Administrators,  5;  Partition. 

COUPONS. 

OoiTPONs  Bear  Interest  from  Maturitt,  without  proof  of  presentmoii^ 
in  the  absence  of  affirmative  evidence  showing  a  readiness  to  pay  at  the 
time  and  place.    North  Pennsylvania  R,  R,  Co.  v.  Adams,  677. 

CRIMINAL  LAW. 

ft.  Attempt  to  Commit  Misdemeanor  is  Misdemeanor,  whether  the  offense 
was  created  by  statute  or  by  the  common  law.  Smith  v.  Commonwealth^ 
686. 

%  Solicitation  to  Commit  Offense  is  not  Attempt,  in  a  legal  sense.    Id. 

3.  Act  Which  Unequivooallt  Leads  to  Crime  can  be  Punished,  eithet 

as  a  consummate  crime  or  as  an  attempt  at  crime;  but  until  an  overt  act 
is  committed^  the  law  will  not  detect  and  punish  the  criminal  intent. 
Id. 

4.  Solicftation  of  Mabbibd  Woman  to  Commit  Adultebt  is  not  an  indict- 

able  offense.  Vd. 
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6.  Negativing  £xckption.  —  In  Indictment  for  Bigamt  under  a  atatate 
making  oiio  guilty  of  that  otTcnse  who  already  being  married,  married  an- 
other person,  except  ....  where  one  of  the  married  persons  has  boen 
absent  for  seven  years,  and  the  one  marrying  again  did  not  know  the  other 
to  be  living  within  that  time,  if  the  indictment  states  that  tho  defendant 
knew  at  the  time  of  his  second  marriage  and  ever  since  that  his  first 
and  lawful  wife  was  living,  this  cures  the  omission  of  the  iudictmcut  to 
negative  the  exception  in  the  statute.     Stale  v.  Johnson ^  24 1. 

6.  Iv  Second  Marriage  Charged  as  BiOAMocfs  was  Celebrated  is  An- 

other State  the  party  cannot  be  punished  for  it  here;  but  "  cont  'nning 
to  cohabit  with  such  second  husband  or  wife"  wliile  the  first  is  Lv^ing, 
by  the  party  marrying  again,  with  knowledge  that  the  first  husband  or 
wife  is  living,  is  polygamy  by  the  law  of  Minnesota;  and  on  no  ground 
of  comity  or  policy  is  a  state  bound  to  sanction  incestuous  or  polyga- 
mous marriages,  though  valid  in  another  state  where  they  were  entered 
inta    Id. 

7.  Evidence  in  Prosecutions  for  Bigamt.  —  On  the  trial  of  an  indictment  for 

bigamy,  an  actual  marriage  or  marriage  in  fact  must  be  clearly  {irovea 
in  both  the  first  and  second  instances  by  direct  .evidence.  Indirect  or 
circumstantial  evidence,  as  of  cohabitation,  repute,  conduct  of  the  par- 
ties, birth  of  children,  and  admissions,  is  never  admissible  to  establish 
marriage,  or  as  corroborative  of  direct  evidence  of  marriage;  but  it 
would  be  admissible  so  far  as  it  tended  to  show  continued  cohabitatioa 
onder  the  statute.    Id, 

t.  Bx  Post  Facto  Law.  —  Law  is  ex  pott  facto  which  altera  the  legal  rules  of 
evidence,  and  receives  less  or  different  testimony  than  the  law  required 
at  the  time  the  offense  was  committed,  in  order  to  convict.  Conse- 
quently where  a  law  was  enacted  subsequently  to  the  finding  of  an  in- 
dictment for  bigamy,  aUowing  the  marriages  to  be  proved  by  indirect 
and  circumstantial  evidence,  instead  of  direct  and  positive  evidence,  it 
la  aa  to  auch  indictment  ex  poat/aeto.    Id. 

i.  Witnesses — Asking  Witness  nr  She  bad  Made  Previous  Inconsistent 
Statements.  —  On  trial  of  indictment  for  bigamy,  where  second  wife  aa 
witness  for  the  state  testified  that  she  waa  not  married  to  the  defendant, 
ahe  may  be  asked  by  the  state  if  she  had  not  previously  made  contrary 
statements.  This  is  not  inconsistent  with  the  rule  that  a  person  cannot 
impeach  his  own  witness.     Id. 

10.  Party  Who  bt  Artifice  and  Fraud  Procures  Door  or  Dwsluno- 
housb  to  be  Opened  in  the  night-time,  and  immediately  thereafter 
enten  the  house  and  commits  a  robbery  therein,  ia  guilty  of  burglary. 
Id. 

11.  Indictment  tor  Larceny  will  not  Lis  against  One  in  Possession  or 
Goods  stolen  by  him  in  another  state.    People  v.  Loughridge^  325. 

12.  Jury  may  Infer  and  Find  Every  Ingredient  of  Larceny  from  Evi- 
dence of  the  following  facts:  The  owner  of  a  bucket  of  pease,  having 
taken  the  same  to  market  for  sale,  and  having  occasion  to  go  some 
distance  to  inquire  the  price  of  pease,  set  his  bucket  down  in  a  cart, 
which  he  mistook  for  that  of  a  friend;  when  the  owner  of  the  cart,  who 
waa  abaent  when  the  bucket  waa  placed  in  it,  waa  about  to  leave  the 
market^  he  raised  the  bucket  and  asked,  "Whose  are  theyt"  The 
defendant  took  the  bucket,  whereupon  the  owner  of  the  cart  told  him 
that  he  mnat  give  it  to  the  true  owner  when  he  returned.  When  the 
owner  of  the  backet  returned,  he  found  hia  bucket  gone,  and  went  after 
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the  defendant,  who  had  placed  beets  and  lettnce  upon  the  bucket^  and 
was  insolent  and  unwilling  to  surrender  it     State  v.  Farrow,  685. 

13.  To  Constitute  Good  Indictment  fob  Larcbnt,  Thing  Stolen  must  bk 
Charged  to  be  Property  of  Actual  Owner,  or  of  a  person  having  a 
special  property  as  bailee,  and  from  whose  possession  it  was  stolen. 
People  y.  Bennett,  551. 

14.  Superintendent  of  Poor  is  Mere  Agent  of  Countt;  and  if  goods  pur- 
chased by  him  for  the  support  of  the  poor  be  stolen,  the  property  may 
be  laid  either  in  the  county  or  in  him.     Id. 

15.  Lottery  and  Lottery  Ticket.  — A  scheme  called  a  "prize  concert,"  in 
which  the  prizes  consist  of  "gifts  in  greenbacks,"  and  gifts  in  othei- 
kinds  of  property,  and  where  "every  other  ticket  draws  a  prize,"  and 
one  half  of  all  the  tickets  represent  blanks,  constitutes  a  lottery;  and 
a  ticket  therein  purporting  to  entitle  the  holder  to  a  prize  drawn  by  it» 
corresponding  number  is  a  lottery  ticket.  CommonweaWi  ▼.  Thacherp. 
125. 

16.  No  Other  Dbsgriftitb  Averment  of  Lottery  Ticket  is  NsciaaART 
where  it  is  set  forth  by  copy  in  the  indictment.    Id. 

17.  Demurrer  and  Plea  of  Guilty  Admit  Truth  of  Allegations  in  In- 
dictment  that  defendant  had  in  his  possession  with  intent  to  sell,  "a 
certain  false  and  fictitious  lottery  ticket,"  or  "a  ticket  in  a  certain  ficti* 
tious  and  pretended  lottery,"  well  knowing,  etc    Id. 

18.  Officer  Who  Arrests  Person  for  Commission  of  Crime  may  Searcb 
Him  to  ascertain  if  deadly  weapons,  money,  or  articles  of  value  are  on 
his  person  or  in  his  possession,  by  means  of  which  the  prisoner  might 
commit  violence  or  effect  his  escape,  and  if  found,  may  seize  and  hold 
them  until  the  prisoner  is  discharged,  or  until  they  are  otherwise  prop- 
erly disposed  of;  and  the  officer  will  not  be  b'able  tiierefor,  if  he  acts  in 
good  faith,  and  from  a  due  regard  to  the  safety  of  himself  or  of  the  pub- 
lic, or  the  security  of  the  prisoner.     Chsaon  v.  Aforriaon,  459. 

19.  It  is  Question  of  Fact  for  Jury  whether  Officer  Taking  Property 
FROM  Prisoner,  arrested  for  the  commission  of  a  crime,  acted  bona  Jide 
and  for  a  proper  purpose,  or  malajide  and  for  an  improper  purpose.     Id, 

20  Omissions  in  Indictment  Which  are  in  Common  Understanding  Im- 
PUSD  in  that  which  is  expressed  will  not  render  the  indictment  invalid* 
Peqpfe  V.  Bennett,  551. 

21.  Captiok  of  Indictment  is  No  Part  thereof.    Id, 

22.  Grand  Jurors  need  not  be  Named  in  Indictment;  the  proper  place 
to  name  them  is  in  the  caption  of  the  indictments    Id. 

See  Jury  and  Jurors. 

CUSTOMS. 

Custom  to  be  Admitted  into  Law  must  appear  to  have  been  general  and 
nniform,  peaceably  acquiesced  in,  and  not  subject  to  contention  and  di» 
pute.    Strong  v.  Grand  Trunk  R.  R,  Co.,  184. 

See  Common  CarrierSi  29;  Usages. 

DAMAGES. 
1.  VxBDicr  FOB  Four  Hundred  Dollars  for  Thru  Months*  Bbbach  or 

AOREEMINT  not  TO  ENGAGE  IN  CERTAIN  KiND  OF  BUSOffESS  FOR  Fl^B 

Years  will  not  be  set  aside  as  unwarranted  by  law  and  excessive,  where 
the  injury  to  the  Dlaintiff,  as  by  diverting  hia  trade,  was  not  capable  of 
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exact  proof  or  definite  computation,  bat  depended  very  mach  on  general 
estimate,  which  was  peculiarly  within  the  province  of  the  jury;  and  no 
exception  lies  to  the  exercise  of  the  discretioii  of  the  presiding  judge  in 
OTerroling  a  motion  to  set  aside  the  verdict  as  unwarranted  by  law  upon 
the  evidence,  especially  where  no  instruction  was  asked  at  the  trial  on 
the  limit  of  damages  which  the  jury  would  be  warranted  in  finding 
npon  the  evidence.     Doyle  v.  Dixon,  80. 

t  Obvious  Purposb  of  Pleader  to  Allege  Special  Daicaoes  will  hot 
BE  Ck)NTiu>LLED  by  the  mere  fact  that  he  commenced  the  allegations  as 
though  they  were  new  counts.    Bumside  v.  Orand  Trunk  B'y  Co.,  474. 

9  Objection  that  Special  Damages  should  not  have  been  Considered 
BT  Jury,  even  if  properly  alleged,  cannot  be  urged  on  a  motion  for  a  new 
trial  if  the  party's  exception  as  to  the  admission  of  evidence  of  special 
damages  was  solely  on  the  ground  that  they  were  not  alleged  in  the  dec- 
laration, and  no  instructions  on  the  point  were  asked.     Id. 

4.  Motion  to  Set  aside  Verdict  for  Excessive  Dauaoes,  and  as  Con- 
TRART  TO  Weight  of  Evidence,  is  Addressed  to  Discretion  of 
Judge.  When  the  damages  appear  to  him  to  be  excessive,  he  may 
either  grant  a  new  trial  absolutely,  or  give  the  plaintiff  the  option  to 
remit  the  excess  or  a  portion  thereof  and  order  the  verdict  to  stand  for 
the  residue,  and  no  exception  lies  to  his  action.    Doyle  v.  Diaoon,  80. 

6«e  Landlord  and  Tenant,  7;  Nuisance,  1,  5;  Replevin,  5,  6;  Tkls- 

ORAPHS,  2,  5. 

DEBTOR  AND  CREDITOR. 

JLOREEMSNT   TO  DISCHARGE  DEBTOR  ON  ReCEIVINO  CERTAIN  NOTB  WITHUI 

Certain  Time  is  to  be  Regarded  as  Taking  Effect  upon  the  deliverj 
of  the  note,  and  not  as  a  promise  to  give  a  discharge  at  a  futnie  time. 
Hibbard  v.  Eastman,  467. 

DEEDS. 

1.  Deposit  of  Deed  with  Third  Person  is  not  Gtood  Deltvsrt  to  Orah- 
TEE,  if  the  grantor  continues  till  his  death  to  have  the  right  to  reoaO 
the  deed,  and  no  such  arrangement  has  been  entered  into  between  the 
depositary  and  the  grantee  as  to  create  a  privity  between  them,  althoogh 
the  grantor  may  never  have  recalled  it.    Baker  v.  Haskell,  455. 

"2,  Acknowledgment  is  Sufficient  to  Render  Deed  Admissibub  in  Evi- 
dence, where  notary,  in  his  certificate  to  a  deed  conveying  land  in 
Livingston  County,  describes  himself  as  a  notary  public  within  and  for 
the  county  of  Livingston,  though  he  appends  to  his  signature  the  words 
"Notary  Public  Howard  County."    Merchants*  Bank  v.  Harrison,  285. 

3.  Deed  Taken  as  Securitt  for  Monet  Loaned  is  but  Mortgage,  a^ 

cannot  by  any  form  of  words,  or  other  means,  be  converted  into  an  abso- 
lute conveyance.     Houser  v.  Lamont,  755. 

4.  For  Fraud  in  rrs  Factum,  Deed  mat  be  Avoided  at  Law;  but  for  fraud 

in  the  consideration  of  it,  or  in  some  matter  collateral  to  it,  relief  can  be 
had  only  in  a  court  of  equity.  McArtlmr  v.  Johnsoti,  593. 
i.  Where  One  Proposes  to  Convey  Tracp  of  Land,  and  his  brother  under- 
takes to  have  the  deed  drawn,  but  without  the  knowledge  of  the  grantor 
inserts  therein  a  conveyance  of  another  tract  in  tnist  for  himself,  and 
assures  the  vendor  that  it  is  "all right,"  whereupon  the  latter  axeoates 
it  without  reading  it  or  hearing  it  read,  the  conveyanoo  of  snch  seooiid 
tract  will  be  valid  at  law.    Id, 
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#.  Ihoorporeal  Herkditamsnt,  ahd  vot  ExcLuanrx  Bjohf  to  All  Coal, 
AMD  TO  Akt  Extent,  is  Granted  by  a  deed  to  a  certain  person,  his 
hein,  ezecuton,  administraton,' and  aaugns  forever,  of  "the  free  right 
to  dig  coal  at  the  coal-bed,  under  the  foot  of  the  monntain,  on  my  lot, 
with  the  privilege  freely  to  carry  the  coal  to  and  from  said  coal-bed 
through  my  lands  at  all  times  hereafter,  doing  as  little  damage  as  may 
be  in  the  naes  aforesaid.''    Oloninger  ▼.  Franklin  Coal  Co.,  720. 

See  Intanct;  Poweju. 

DEPOSITIONS. 
See  Evidence,  9. 

EASEMENTS. 

Is  o  Essential  to  lUsEif  ent  that  there  should  be  both  a  dominant  and  • 
servient  tenement.    Dark  v.  Jo/uuUm,  732. 

EJECTMENT. 

t.  Gbant  of  Oil  Which  mat  be  Found  in  Tract  or  Land  is  not  Oeant 
or  Odrporbal  Hereditament,  for  which  ejectment  will  lie.    Id, 

SL  Judgment  in  EjEanoNT  in  Favor  of  Vendor  aoainst  Vendee,  under 
which  the  land  is  delivered  to  the  vendor,  puts  an  end  to  the  equity  of 
a  purchaser  at  a  subsequent  sheriff's  sale  of  the  vendee's  equitable  inters 
est,  under  a  judgment  previously  obtained,  although  the  vendee  suggested 
to  the  vendor  to  proceed  against  him  for  the  purchase-money,  wMch  tlM 
vendor  did,  knowing  that  there  were  judgments  against  the  vendee^ 
and  accordingly  obtained  the  conditional  judgment  in  ejectment  by  oon« 
fession.     Damon  v.  Bache^  790. 

3.  Ir  Both  Partieb  in  Ejectment  Claim  under  Common  Title,  it  is  ffimak 
fade  sufficient  to  show  a  derivative  title  from  the  common  grantor  with* 
out  proving  his  title.    MerehaMUf  Bank  v.  EarriaoUf  285. 

EMINENT  DOMAIN. 

1.  Right  or  Commonwealth  to  Take  Private  Property  or  Authorizb  It 
to  be  Taken  without  the  owner's  assent,  on  compensation  made,  exists 
in  her  sovereign  right  of  eminent  domain,  and  can  never  be  lawfully 
exercised  but  for  a  public  purpose.    Lanctl's  Appeal,  792. 

"8.  Private  Property  Taken  for  Public  Use  must  be  Held  inaccordanoo 
with  and  for  the  purposes  which  justified  its  taking.    Id. 

3.  Exercise  of  Right  of  Eminent  Domain  is  in  Derogation  or  Private 

Right,  and  the  authority  must  be  strictly  construed.     What  is  not 
granted  is  not  to  be  exercised.    Id, 

4.  Railroad  Company  is  not  Authorized  to  Use  Right  or  Way  taken  un« 

der  the  right  of  eminent  domain  for  any  other  independent  purpose  than 
that  for  which  it  is  taken.    Id, 
t.  Plan  in  Accordance  with  Which  Right  or  Way  roR  Railroad  AcRoaa 
Private  Land  was  Condemned  cannot  be  Changed  at  the  pleasure 
of  the  promoter.    Id, 

EQUITY. 

t.  Where  Bill  is  Filed  roR  Discovery  and  Rsusr,  Detendant  oannov 
Demur  to  Discovery  only,  except  where  the  discovery  would  subject 
him  to  a  penalty,  or  it  is  immaterial  or  impertinent,  or  involves  a  breaoh 
Ax.  Die.  Vol.  XCUI-ca 
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of  confidence  which  the  law  holds  inyiolate,  or  appertains  excXimrety  t» 
the  defendant's  title.     Wiatar  v.  McMaameSj  700. 
S.  In  Bill  for  Discovert  and  Relief,  Denial  of  tiio  discovery  is  no  graniul 
for  dismissing  the  bilL    The  plaintiff  may  make  oat  his  case  witiioai 
discovery.     Id, 

5.  Denial  of  Defendant's  ApFLiCA'noN  to  Open  Jttdoments  Entered  on 

Warrants  of  Attorney,  and  let  him  in  to  defend  on  the  ground  of 
nsnry,  is  not  such  an  adjudication  as  bars  a  resort  to  equity  for  relief.  Id, 

A,  Denial  of  Relief  because  op  Prior  Adjudication  at  Law  ls  Liuitei]^ 
to  cases  where  the  party  had  a  trial,  or  an  opportunity  of  a  trial,  in 
which  he  might  liavo  availed  himself  of  his  equities.    Id. 

A.  SuxifART  Determination  op  Question  Raised  bt  Motion  in  Court  of 
Law  is  not  a  bar  to  a  bill  in  equity,  if  it  be  an  equitable  question, 
thongh  it  be  decided  tliere  is  no  equity.      Id, 

6.  Equity  will  Interfere  to  Prevent  Cloitd  from  being  Cast  ufos 

Tttlb  upon  the  same  principle  that  it  will  remove  a  cloud  from  title* 
Tucktr  V.  Kenniston,  425. 

7.  Purchaser  of  Land  at  Sale  Made  under  Decree  in  Equity,  who  haa 

paid  nothing  under  his  purchase,  and  has  notice  of  an  equitable  title  in 
the  complainant,  cannot  set  up  hi^  title  against  complainant  s  equity,  but 
is  entitled  by  motion  in  the  cause  under  an  order  in  which  he  pnrdiased 
to  have  his  bond  for  the  purchase-money  canceled.  Cohii  v.  Chapman,  GOO. 

8.  Equity  will  Enforce  Trust  or  Contract,  bat  cannot  create  a  titl» 

where  none  exists.    Buah  v.  Vonu^  769. 

9.  Creditors  can  Work  out  Equitdb  only  TaBOUOB  Biqbtb  of  Pabtxeb^ 

where  there  is  no  fraud.     Id, 

10.  Debtor  cannot  be  Compelled  to  Labor  for  msrCjusDiiOBfl^  nor  har^ 
they  a  remedy  against  his  personal  efforts.    Id, 

8m  Oontracis;  Guardian  and  Ward,  3;  Insurance,  10;  JuDaxsarsi  d,  7^ 

Partition;  Spbcifto  Pebiobmancb. 

ESTATES. 

1.  Whin  Estate  in  Land  has  been  Forfeitxd  by  non-perforinance  of  con- 
ditions at  the  day,  the  forfeiture  will  be  waived  by  accepting  perform- 
ance at  a  subsequent  period;  and  when  a  covenant  has  been  broken 
already,  the  acceptance  of  performance  of  a  new  agreement  substitated 
in  place  of  it  will  have  the  same  effect.     Garnhari  v.  Fiuney,  903. 

5.  Mere  Breach  of  Condition  will  kot  Revest  Estate  in  Grantor  upon 

Condition  except  at  his  Election.    It  is  optional  with  the  grantor  of 
an  estate  upon  condition,  in  case  a  breacli  of  tlie  condition  oooura, 
whether  he  will  avail  himself  of  the  same,  as  a  forfeiture  of  the  estate 
thus  granted.    Hubbard  v.  Hubbard,  75. 

8w  To  Make  Estate  on  Condhion  Revest  in  Grantor  upon  Breach  of- 
Condition,  he,  if  not  in  possession,  must  make  entry  or  bring  action;  or 
if  in  possession,  ho  must  manifest  intent  to  hold  possession  by  reason  of 
the  breach.    Id, 

4.  Grantor  of  Estate  upon  Condition  hay  Waive  Breach  and  Forfeit- 
ure.   Id, 

6.  Waiver  of  Breach  of  Condition  of  Estate  upon  Condition,  Whai^ 

Constitutes.  —  If  the  grantor  of  an  estate  on  condition,  after  breach 
of  condition,  but  before  entry,  action,  or  manifestation  of  indent  to  hold 
possession  by  reason  thereof,  treats  the  condition  as  still  snbaiflt'og  and 
obligatory,  it  is  a  sufficient  waiver  of  the  breach.   Id. 
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C  Waiver  or  Breach  of  Ck>NDiTioN  Sufficient  to  Avoid  FoRFsirrBB  or 
Estate  upon  Conditiox.  —  A  conveyed  premises  to  B  on  condition  that 
A  and  his  wife  aliould  be  allowed  to  reside  thereon  during  their  respect- 
ive  lives,  and  that  so  long  as  they  should  so  reside,  B  should  fnmish 
them  with  comfortable  maintenance  and  support.  This  condition  w^as 
broken,  and  A  waived  the  breach  both  as  to  himself  and  as  to  his  wife. 
HM^  that  this  waiver  was  sufficient  to  avoid  forfeiture  without  any 
waiver  by  the  wife  also,  although  the  wife  joined  in  the  deed  from  A  to 
B  for  the  purpose  of  releasing  her  right  of  dower  and  homestead  rights, 
if  any,  in  the  premises  conveyed.    Id, 

ESTATES  OF  DECEDENTa 

1.  Froceedino  in  Probate  is  in  its  Nature  Distinct  vbom  AcnoN  at 

Law  or  a  suit  in  equity,  notwithstanding  the  fact  that  the  same  court 
has  jurisdiction  in  common  law,  chancery,  and  probate  cases.  Lucich  v. 
ife(2»N,376. 

2.  Error  in  Names  of  Partus  to  Petition  in  Probate  Pbockedinqs  may 

be  corrected  by  an  amendment.  And  where  a  petition  is  irregularly 
presentad  by  the  attorneys  of  the  legatees  in  their  own  name  instead  of 
the  name  of  the  legatees,  this  error  may  be  conected  by  substituting 
the  names  of  the  legatees  for  those  of  the  attorneys.     Id, 

8w  Upon  Death  of  Ancestor,  uis  Land  Passes  to  his  Ebnits  or  deviiaes. 
His  personal  representative  takes  no  interest  in  it  beyond  a  naked 
power  to  sell  for  the  payment  of  debts,  and  the  possession  as  well  as  the 
defense  of  the  title  belongs  exclusively  to  the  heirs  or  devisees.  C/iom- 
bersv,  WriglU,  SH. 

4.  Debts  of  Decedent  are  to  be  Paid  from  ms  Personal  Estate,  unless 

that  be  exhausted,  wHereupon  the  real  estate  may  be  applied  for  that 

porpose  under  An  order  of  the  court,  obtained  upon  a  showing  of  the 

facts.    Runea  v.  BuMeil,  540. 
8b  Real  Estate  of  Deceased  Person  is  liable  for  the  payment  of  his  debts, 

■abject  to  the  widow's  dower,  and  his  heirs  to  whom  it  desoenils  take 

atm  onert;  whoever  buys  from  them  does  so  subject  to  the  application 

of  the  mle  of  caveai  emptor,    Faran  v.  liobinaon^  617. 

C  Settlement  of  Aooount  in  Probate  Pboceedinos  is  only  Kta  Judi- 
OATA  as  to  those  matters  actually  embraced  in  the  account;  and  where  a 
mistake  appears  in  a  former  settlement,  it  may  be  corrected  in  a  subse- 
quent one.     Luddi  v.  Medin,  376. 

7.  Probate  Court  mat  Correct  its  Own  Errors  in  Settlement  of  Ac- 
counts at  any  time  before  final  settlement,  provided  the  correction  can 
be  made  from  the  face  of  the  record  without  opening  the  proof  as  to  the 
accounts  allowed.  Bnt  if  the  mistake  or  error  is  only  to  be  shown  by 
going  anew  into  the  proof,  the  account  cannot  be  reopened.    Id, 

ESTOPPEL. 

1.  Rule  that  Tenant  or  Vendee  in  Possession  cannot  Dent  Title  under 

which  he  entered  is  confined  to  the  title  of  the  landlord  or  vendor  at  tlie 
time  possession  is  given.     McAualand  v.  Pundt,  35S. 

2.  Tenant  or  Vendee  in  Possession  is  not  Estopped  from  Showing  that 

title  of  lessor  or  vendor  has  passed  from  him  by  his  own  conveyance,  or 
by  sale  under  judgment  against  him;  and  may  acquire  good  title  from 
th^  grantee  or  purchaser  under  the  judgment.    Id. 
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evidence. 

1.  CouKTS  Takb  Judicial  Notice  of  Mattebs  or  Pitblio  HiarroRT  affMtiiig 

tho  whole  people,  such  as  the  cxiatenoe  of  a  civil  war  and  the  particalar 
acts  that  led  to  it;  and  the  court  in  ascertaining  such  matters  may  reeort 
to  such  documents  of  reference  as  may  be  at  hand,  and  as  may  be  wortfaj 
of  confidence.     Swinnerton  v.  Coltimbian  /.  Co.,  660. 

2.  Declarations  of  Ancestor  are  Admissible  against  thoaa  <*lMmitig  as  his 

heirs  at  law.     Baher  v.  HculkeU,  455. 

3.  Declarations  of  Grantor,  Scbsbqvent  to  Grant,  abb  not  Aomibbibui 

against  his  grantee.    Id. 

4.  Instruction  CnARoiNo  without  QuAuncATiON  that  Declabahohs  asi> 

Admissions  of  a  party  are  not  evidence  in  his  favor  is  erroneoos.  Baker 
V.  KeUy,  274. 
6.  Declarations  of  Party  are  Admissiblb  as  Evidencb  in  his  Favox 
when  part  of  the  rea  gestas,  or  where  snch  declarations  are  necessary 
to  explain  an  act  which  takes  its  character  from  the  design  and  inten* 
tion  of  the  party  who  does  it.    Id. 

6.  Evidence  of  uu  Acts  and  Declabations  Madb  antb  Lttbh  Motam; 

and  at  a  time  when  he  could  have  no  reasonable  motive  to  minstatt 
facts,  are  admissible  where  the  intentions  of  a  party  are  sought  to  ba 
established  to  show  what  his  intentions  were.     Id. 

7.  Acts  and  Declarations  of  Defendant  Made  before  Suino  out  At- 

tachment are  admissible  as  evidence  in  his  favor,  on  the  trial  on  an 
issue  as  to  whether  or  not  the  defendant  was  about  to  remove  out  of  tha 
state.    Id. 

8.  Certificate  of  Commissioner  to  Defostoon  Which  States  that  Wit- 

nesses '*were  duly  sworn  true  answers  to  make  to  the  interrogatoriea 
and  cross-interrogatories,"  is  a  substantial  compliance  with  the  require- 
ments of  the  Mississippi  statute.     Id. 

0.  Clerk  does  Right  in  Passing  upon  and  Allowing  Defosttiok  to  bb 

Read,  where  he  finds  it  among  the  papers,  with  a  commission  unat- 
tached, and  an  envelope  appearing  to  have  been  sealed  up  and  after- 
wards broken  open.     HUl  v.  Bett,  583. 

See  AoENcr,  8-10;  Banks  and  Banking,  8,  0;  Criminal  Law,  7;  Grow- 
ing Crops;  Lunacy;  Negligence;  Pleading  and  Praciicb;  Telb* 
GRAPHS,  3;  Wills;  Witnesses. 

EXECUTIONS. 

1.  Execution  Credttor  cannot  Take  Goods  out  of  Pawnee's  Possbssiob 

without  tendering  him  the  money  for  which  he  holds  them  in  pledge. 
Baugh  v.  Kirkpatrick,  675. 

2.  Defendant  mat  Waive  Right  to  have  his  Personal  Estate  Levies 

upon  before  his  real  estate,  and  an  attempted  fraudulent  conveyance  ol 
all  hia  property  by  him  amounts  to  such  a  waiver.  SiandU  v.  Branch, 
592. 

8.  Sheriff  Who  Levies  Execution  upon  Real  Estate  Merely  bt  Indors- 
ing Levy  upon  his  writ,  and  subsequently  turns  over  the  writ,  with  his 
other  unexecuted  process,  to  his  successor  in  office,  cannot  afterwards 
proceed  to  sell  and  convey  the  lands  of  the  defendant,  and  his  deed  will 
not  convey  title.     Mercliant^  Bank  v.  Harrison,  285. 

i.  Recitals  in  Sheriff's  Deed  Conveyino  Lands  of  Judgment  Debtor  an 
sufficient  evidence  of  the  existence  of  the  judgment  without  prodnctioii 
of  the  judgment  record.     Id. 
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0.  No  OVB  KXCEFT  DeVENDANT  HiMSELV  HAB  RiOBT  to  BAY!  BZXODTION  8eT 

ASIDE  which  has  been  iasned  before  the  date  to  which  it  haa  been  post- 
poned by  an  order  of  record.  It  will  not  be  set  aside  at  the  instance 
of  the  defendant's  tmstee.    SheUon  ▼.  FeU^  686. 

t.  Debtor's  Equttt  of  Redemption,  or  Ant  Other  Interest  in  Home- 
stead, CANNOT  Lawfully  be  Sold  on  Execution  under  the  New  Hamp- 
shire statute,  if  the  homestead  does  not  exceed  the  statatory  exemption 
in  value;  and  if  it  exceeds  that  snm,  the  officer  about  to  levy  must,  upon 
due  applicatlouy  set  out  tlie  homestead  before  he  can  make  sale  of  any 
interest  therein,  and  then  can  proceed  only  against  the  surplus.  Tudotr 
Y,  KemdsUmy  425. 

7*  Rule  that  Purchaser  at  Sheriff's  Sale  Becomes  Possessed  of  Title 

and  interest  of  judgment  debtor  at  the  time  of  the  entry  of  judgment 

is  subject  in  equity  to  the  qualification  that  he  takes  the  title  subject  to 

the  equities  then  existing  against  the  judgment  debtor,  or  which  have 

since  arisen  through  want  of  knowledge  of  the  judgment.    Filley  ▼.  Dun* 

can,  337. 

See  Attachment;  Tender. 

EXECUTORS  AND  ADMrniSTRATORS. 

L  Wife  Who  Leaves  her  Husband,  and  Renounces  All  Conjugal  Iv« 
TEROOURSE  WITH  HiM  for  a  considerable  time  prior  to  his  death,  is  not 
entitled  to  administer  his  estate,  nor  is  she  in  a  position  to  object  that 
administration  was  granted  to  one  out  of  the  state.   Odiome'a  Appeal,  683. 

SL  Statutes  Entttlino  Wife  to  Administer  Estate  of  Husband,  and  to 
Rboeivb  Three  Hundred  Dollars  therefrom.  Contemplate  only 
the  case  of  a  wife  whe  lives  with  her  husband  till  his  death,  and  faith- 
fully performs  all  her  duties  to  his  family.    Id. 

S.  Patxent  to  Administrator  of  Deceased  Administrator  ib  Invalid. 
Stair  V.  New  York  Banking  Co,^  759. 

A,  Executor  has  No  Power  to  Comfromisb  Suit  Pbndino  aoaxnst  Estati 
of  his  testator  without  the  consent  of  the  probate  court.  Lmckh  v. 
Medin^  376. 

0.  When  Party  Who  is  Co-tenant  of  his  Testator  Pays  Money  to  Com-' 
vromisb  Suit  affecting  the  conmum  property,  without  seeking  the  advice 
of  the  probate  courts  he  will  be  held  to  have  paid  it  as  co-tenant^  and 
not  as  executor,    /cf. 

t.  Executor  has  No  Right  to  Borrow  Money  for  Estate  of  his  testator, 
unless  expressly  authorixed  by  the  wilL    Id. 

7.  Executor  havino  Minino  Stock  Liable  to  Assessment  should  Obtain 

Order  of  Court  to  Sell  It,  or  if  the  estate  be  surely  solvent,  turn  it 
over  to  the  legatees;  bat  he  haa  no  right  to  borrow  money  to  pay  the 
assessments.    Id, 

8.  Power  Vested  in  Executrix  to  Sell  Realty  "as  She  shall  Deem 

Expedient,  for  the  best  interests  of  the  legatees,'*  etc.,  is  a  general 
power  in  trust  in  which  she  has  no  interest.    UttaaeU  v.  Busaelt,  640. 

9.  Power  Vested  in  Executrix  to  Sell  "as  She  may  Deem  Most  Expe- 

dient, and  for  the  best  interests  of  the  legatees,"  eta,  is  not  well  exe* 
cnted  by  the  conveyance  to  one  of  the  legatees  of  a  portion  of  the  real 
estate  of  the  testator,  in  payment  of  a  debt  due  from  the  testator  to  the 
legatee.    Id. 

10.  Sales  by  Executor  or  ADMiNisrRATOR  are  Void  if  Made  wrrmwi 
Order  of  Court,  or  in  any  manner  not  authorised  by  law;  and  prop* 
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eity  80  sold  may  be  recovered  by  the  distribatees  or  legatees  from  tiM 
parties  holding  it  under  the  sale.      Ware  ▼.  Houghion,  258. 

11.  Warrantt  of  Tttlb  is  kot  IicpLiED  IN  Saleb  bt  ExEOiTTORa,  ABimnB- 
T&ATORS,  OR  Trustees;  the  maxim  cavetU  emptor  applies  both  in  regard 
to  title  and  to  soundness  or  quality.    IcL 

12.  PuBCHiissR  ojr  Personal  Pbopebtt  vbom  Exscdtob  or  ADMiiriBTRATOH, 
at  a  sale  under  a  void  order  of  the  probate  court,  may,  as  a  defense 
against  the  payment  of  the  purchase-money,  show  a  previous  eviction, 
or  a  return  or  ofifer  to  return  the  property  within  a  reasonable  time  after 
discovering  the  defect  in  the  title,  thereby  rescinding  the  contract  of 
sale.     Id, 

ISb  Administrator  Who  has  Made  Supposed  Final  SsTTLBifENT,  and  ex- 
hausted the  personal  assets  in  the  payment  of  debts  due  from  the  estate 
and  the  statutory  allowance  to  the  widow,  and  who,  as  administrator, 
afterwards  unsuccessfully  defends  a  suit  brought  against  him  for  a  debt 
due  from  his  intestate,  is  entitled  to  an  order  to  sell  so  much  of  the  real 
estate  of  the  decedent  as  may  be  necessary  to  pay  the  judgment  and 
costs  thus  recovered  against  him,  notwithstanding  tiie  fact  that  the  in- 
testate's real  estate  has  been  partitioned  among  the  heirs,  and  by  them 
conveyed  to  third  parties.     Faran  v.  Robinaonj  617. 

14.  In  Collateral  Proceedino,  Judgment  Obtained  against  Adionibtra- 
TOR  is  conclusive  evidence  of  the  indebtedness  adjudged  by  it,  unless 
impeached  for  fraud  or  mistake,  or  perhaps  for  culpable  negligence  of 
the  administrator  in  the  defense  of  the  action  in  which  it  was  obtained 
It  cannot  be  impeached  for  error.    Td, 

Vk  Estate  or  Intestate  is  Primarily  Liable  to  Pat  Judgment  obtained 
against  the  administrator,  and  if  his  sureties  are  compelled  to  pay  it  in 
the  first  instance,  they  are  entitled  to  be  subrogated  to  the  rights  of  the 
judgment  creditor,  and  to  enforce  the  judgment  against  the  estate.    Id. 

16b  Waste,  Keglioenge,  and  Mismanagement  are  as  Qood  Grounds  for 
Removing  Executor  as  actual  fraud  or  embezzlement.  Luckk  v.  Medin^ 
376. 

17*  Executor  Who  Fails  to  Do  What  is  Necessary  to  Protect  Estate 
should  be  removed,  although  he  may  have  abstained  from  doing  anything 
actually  wrong.    Id. 

Ul  Executor  mat  Emplot  Ck>uNssL  to  Defend  Interests  of  Estate,  when 
it  is  involved  in  litigation.  But  he  has  no  right  to  employ  counsel  at 
the  expense  of  the  estate  to  do  what  he  himself  should  do^  and  for  the 
doing  of  which  he  is  compensated  by  his  commissions.    Id, 

See  Banks  aitd  Banking,  6,  7. 

EXEMPTIONS. 

LuioiXAOE  OP  Exemption  Act  should  be  Construed  in  harmaaj  with  its 
hunane  and  remedial  purpoee.    Stewart  v.  Brown,  578. 

See  Partnership,  10. 

EX  POST  FACTO  LAWa 
See  Criminal  Law,  8. 

FACTORS. 

?AOfOB  Who  has  Made  Advances  to  his  Consignor  mat  Proceed  to 

Sell,  notwithstanding  the  service  of  an  attachment,  sued  out  by  a  cred« 
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Hot  of  the  ocnuignor.  The  attoching  creditor  caiuiot  axreet  &  vie  with* 
oat  tendering  to  the  fMtor  the  ftmonnt  of  his  advanoee.  Antgift  ▼.  KM^ 
patrki,  676. 

FIXTURES. 

1.  Lamps,  Chandelixrs,  Candlxsucks,  Cakbvlabra,   Soonom,  OA8*nx- 

TURB8,  and  the  various  contrivances  for  lighting  houses  by  means  of  can* 
dies,  oil,  other  fluids,  or  gas,  are  not  fixtures,  form  no  part  of  the  realty, 
and  do  not  pass  under  a  sale  thereof.    Rogen  ▼•  Crow,  299. 

2.  CmmcH  Obgax  ls  Fixtttrb,  akd  Passxs  to  Grahtkb,  where  in  the  boild- 

ing  of  the  church  a  space  or  recess  was  left  to  be  exclusively  appropri- 
ated to  the  reception  of  the  orp;an,  and  that  part  of  the  building  was  left 
incomplete,  and  never  finished  until  the  organ  was  put  into  position, 
which  was  necessary  to  give  to  that  part  of  the  house  architectural  per- 
fection and  symmetry,  and  to  make  it  conform  to  the  intention  and  naea 
in  view  when  it  was  erected.    Id, 

FORFEITURES. 

FoBPsrnnuts  arb  not  Fatorxd  in  Law,  and  when  once  waived  will  not  be 
annistitd  by  the  court.     Oamhart  v.  Finney,  303. 

See  Estates,  1,  2,  4,  6;  Lanblorb  and  Tenant,  2-7. 

FRAUD. 

1.  To  Snow  Fraitbulxnt  Intent  with  Which  Representations  wnti 
Made,  evidence  of  other  fraudulent  representations  of  a  similar  f»hftnMV 
ter,  made  by  the  same  person,  and  about  the  same  time,  is  admissible. 
PerhinB  v.  Prtmt,  449. 

8.  No  Wrong  can  be  Commteted  where  One  Pursues  ms  Legal  Riohxi 
BT  Lawful  Means.     If  he  gets  ahead  of  others  who  had  an  equal 
ehaaoe  with  him,  the  law  finds  no  fault.    Damon  v.  Baehe,  730. 
See  OasTSLAon,  5-8;  DtEDs,  4;  Sales,  3-4, 

FRAUDULENT  CONVEYANOE& 
See  Executions,  2. 

GIFTS. 
tela  lo  Gboos  n  Action,  Such  as  Notes  not  Lndorsid^  moosgr,  lai 
oertHtoatss  representing  money,  may  pass  l^ydelivery  only,  as  gifts  smm 
martk.    Wmhrhr.  De  WIU,  617. 

GROWINO  CROPS. 

Fabol  Bvidbhoi  is  AsmssiBLB  to  Prove  that  Crop  ov  Cobv  Gbowdw 
vrar  Land  at  the  time  the  land  was  conveyed  did  not  pass  by  the  deed, 
bttt  was  reserved  by  the  grantor.  There  is  a  distinction  in  this  reapeel 
between  fnOMM  indutirialei  and  firait  upon  trees,  etc.,  which  are  the 
sfKntaneoos  prodoots of  the  earth,  or  its  permanent  fraits.    FfiftUr,  Ooth 

See  Oo-ovAiror,  6;  RsAurr. 

GUARDIAN  AND  WARD. 

L  Bnmn  ov  Ward  are  to  be  Asserted  in  his  Own  Name;  bat  npon  the 
appointment  of  a  guardian,  all  discretion  as  to  their  exercise  is  taken 
from  the  ward,  and  thenceforward  intrusted  to  the  guardian.  VhtrnMar 
V.  SimmoMt  117* 
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2.   OUABDXAlf  AD  LiTBM  VUflT  PROTECT  RiOHTS  OV  HIS  WabD,  and  it  U 

special  duty  to  asoertain  and  bring  these  rights  directly  under  the  con- 
sideratioQ  of  the  court  for  decision,  for  the  court  wiU  not  snfiisr  the  waid 
to  be  prejudiced  either  by  the  admissions  or  lachea  of  the  guardian. 
Long  V.  Mujford,  638. 

'%,  Equttt  will  not  Permit  Guardian,  or  other  person  standing  in  a  fidu- 
ciary relation,  or  who,  from  the  relation  in  which  he  stands  to  another,  is- 
capable  of  exercising  an  undue  influence  over  his  mind,  to  derive  profit 
from  any  transaction  which  takes  place  during  the  lymtinuanfit^  of  sucb 
relation.     IcL 

A.  QuABDiAN  or  Aditlt  mat  Ayoid  Ant  Convstangi  or  Pbopibtt  Exe- 
cuted BT  HIS  Ward  while  a  minor,  which  might  be  avoided  by  the 
ward  himself  if  capable  of  exercising  the  right;  or  where,  after  he  is  of 
full  age,  he  is  unable  to  exercise  his  privilege  by  reason  of  mental  or 
legal  incapacity.     Chandler  v.  Shnmons^  117. 

!•  Deed  Obtained  bt  Undue  iNrLUENCE,  thouor  Voidabls  only  bt 
Pabtt  Wronged^  mat  be  Avoided  by  a  guardian  afterwards  appointed. 

See  SrENDTHRiiT. 

HIGHWAYS. 

LuKLnr  or  Town  roR  Injury  Caused  bt  Unoontbollablb  Hobsb  Com* 
Dro  UPON  DErBcrr  or  Hiohwat.  — Where  a  horse,  which  being  driven 

j  with  due  care  upon  a  highway  which  a  town  is  bound  to  keep  in  repair, 

becomes,  by  reason  of  fright,  disease,  or  vidousness,  actually  unoontrolla- 

i  ble^  so  that  his  driver  cannot  stop  him,  or  direct  his  course,  or  exercise 

or  regain  control  over  his  movements,  and  in  this  condition  comes  upon 
a  defect  in  the  highway,  as  upon  a  place  defective  for  want  of  a  railing, 
and  by  which  an  injury  is  occasioned,  the  town  is  not  liable  for  the 
injury,  unless  it  appears  that  it  would  have  occurred  if  the  horse  had 
not  been  so  uncontrollable.  But  a  horse  is  not  to  be  considered  unoon- 
troUable  if  he  merely  shies  or  starts,  or  is  momentarily  not  oontrolled 
bj  his  driver.     T^ltef  v.  InhabUcud^  ^  NorObridge,  01. 

f?ee  Wa\^ 

HOMESTEADS. 

See  AlTACHMENT,  1;  EXEOUTfONS,  0. 

HUSBAND  AND  WIFE. 

HuHBAND  DOBS  NOT  AoQuiRB  TiTLE  TO  Pboduots  or  Wub's  Fabm  merei> 
by  the  labor  which  he  voluntarily  bestows  upon  it»  where  he  is  per- 
mitted in  the  enjoyment  of  the  marital  relation  to  live  and  be  maintained 
upon  the  farm  which  the  wife  manages  for  her  own  use.    Riuk  t.  Vomgki^ 

76a 

See  BxBOUTOBS  and  Administbatqbsi  1,  SL 

INDICTMENTS. 
See  Criminal  Law. 

INFANCY. 

L  MnaB  n  Compxtbnt  to  Contract  bob  bis  Owv  BtMBrnv  brt  Mb  eoii* 
tracting  power  is  limited  to  his  necessities  and  advantages,  and  lib  OOD* 
tracts  cannot  inure  to  the  benefit  of  another.  Fakmnmnt  Co,  ▼.  Aftrttov 
714. 
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%  Minor  is  Deprivkd  of  nis  Right  to  Avoid  his  Contract,  if  after  be- 
coming of  age  he  retains  &nd  uses  or  disposes  of  property  acquired  under 
it.  Such  act  is  an  affirmance  of  the  contract  by  which  he  acquired  it. 
Cliandlcr  v.  Simmons,  112. 

5.  It  Money  Paid  to  Minor  as  Consideration  for  his  Contstance  of 

Real  Estate  has  been  Wasted  or  spent  by  him  daring  his  minority, 
payment  or  tender  of  the  amount  is  not  necessary  to  enable  him,  or  if  h» 
is  under  guardianship,  his  guardian,  to  avoid  the  conveyance.    Id, 

4.  Minor  Himselv  cannot  Affirm  his  Deed  itntil  He  is  of  Aoe.    Id. 

6.  Minor  mat  Avoid  his  Deed  without  Return  of  Consideration;  but 

he  must  make  his  contract  wholly  void,  if  at  all,  bo  that  it  will  no  longer 
protect  him  in  the  retention  of  the  consideration.  His  act  of  avoidance 
will  divest  him  of  all  right  to  retain  any  part  of  the  fruits  of  the  con* 
tract  he  may  have  on  hand,  and  the  other  party  may  reclaim  it.  Id, 
C  Decree  aoawst  Infant  mat  be  Set  aside  where  frand  or  surprise  is  prac- 
ticed in  obtaining  it.     Long  v.  Mtdford,  638. 

7.  JuRiSDicnoN  OF  Equttt  to  Protect  Infants  is  not  confined  to  strictly 

fiduciary  relations.  It  may  give  relief  in  all  cases  where  influence  is  ac- 
quired and  abused,  and  confidence  reposed  and  betrayed.    Id, 

ib  Absolute  Decree  cannot  be  Rendered  against  Infant  without  notifica- 
tion and  a  day  allowed  him  in  court,  after  coming  of  age,  within  which 
to  show  cause  against  it.    Id, 

9.  Decree  against  Infant  mat  be  Impeached  for  error  by  original  bill,  and 
what  would  have  been  good  cause  of  action  to  sustain  the  bill  will  be 
good  cause  of  action  under  the  code.     Id, 

IOl  Where  Decree  against  Infant  and  deeds  thereunder  have  been  obtained 
fhrongh  fraud,  and  the  infant  is  not  guilty  of  laches,  the  statute  of  limi* 
tations  will  not  begin  to  run  against  him  until  the  discovery  of  the  fraud; 
and  the  burden  of  showing  such  knowledgia  as  will  set  the  statute  in  op- 
eration rests  on  the  other  party.    Id, 

8m  Common  Oahrters.  42,  43;  Guardian  and  Ward;  Pabxht  and  Chiuw 

INSANITY. 
See  LuNACT;  Wnxs. 

INSOLVENCY. 

PkXOR    ASSIONMXNT   UNDER    INSOLVENT   LaW  OF    OVE    StATE  WILL  NOT  BB 

Permttted  to  Pretail  against  a  subsequent  attachment  of  personal 
property  found  in  another  state,  by  a  citizen  thereof.  Duniap  v.  Rogers^ 
433. 

INSURANCK 

1.  Policy  of  Insurance  upon  Building  and  Stock  of  Coods,  Such  as  is 
UsuALLT  Kept  in  a  country  store,  covers  all  articles  of  merchandise 
coining  within  such  description,  though  it  would  include  articles  which 
will  not  ordinarily  be  insured  except  at  special  rates.  Pindar  v.  Kimj^ 
Co.  Ins,  Co.,  544. 

5.  Where  Policy  of  Insurance  Contains  Condition  that  it  shall  become 

void  if  the  property  "shall  be  sold  or  conveyed,"  and  it  is  taken  upon 
mortgaged  property,  after  which  it  is  assigned  to,  and  the  property 
delivered  to,  the  mortgagee,  with  the  assent  of  the  company,  such 
transfer  of  the  possession  and  control  of  the  property  is  not,  of  itself, 
such  sale  and  conveyance  as  will  invalidate  the  policy.  Wasklngian  Ins, 
Co.  V.  Hoffes,  62a 
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3.  WifERR  PoLrcT  OF  iMsmtiiNCE  CONTAINS  CovBmoN  "  that  if  any  othor 

insurance  has  been  or  shall  hereafter  be  made  upon  the  said  property 
not  consented  to  in  writing  herein,  this  policy  shall  be  null  and  ▼oid,*' 
and  the  stock  of  goods  insured  is  removed  to  and  merited  in  anothei 
stock,  which  ia  insured  under  polidee  covering  aocming  stock,  the  insur- 
ance on  the  latter  will  oorer  the  former;  and  if  effected  without  the 
consent  of  the  first  insurer,  the  policy  issued  by  him  is  void.    Id. 

4.  FoLLOWiNo  Clause  in  Mabqin  ov  Polict  of  Marine  Insubancb  on  Ves- 

sel Controls  the  usual  terms  of  a  printed  policy:  "Warranted  free 
from  loss  or  expense  arising  from  capture,  seizure,  or  detention,  or  the 
consequences  of  any  attempt  thereat."  And  a  capture  by  authority  of 
the  Confederate  States  during  the  Rebellion  is  within  the  warranty,  and 
relieves  the  insurer  from  responsibility.  Swmnerton  v.  Columbian  fna, 
Co,,  560. 
f  .  Policy  of  Fire  Insurance  Containing  Condition,  "  that  if  the  interest 
in  the  property  to  be  insured  be  a  leasehold,  trustee,  mortgagee,  oi 


sented  to  the  company,  and  expressed  in  thp  policy  in  writing,  other- 
wise the  insurance  shall,  be  void,"  is  not  avoided  where  the  insured 
represents  himself  as  owner,  and  at  the  time  bases  his  title  on  a  oertifi- 
.cate  of  purchase  at  foreclosure  sale  under  the  laws  of  a  state  allowing 
fifteen  months  for  redemption,  and  it  is  shown  that  after  the  loss  oocurred 
he  received  his  final  deed  conveying  the  property  in  fee,  no  redemption 
•having  taken  place.  In  such  case  the  deed  is  to  be  considered  as  relat- 
ing to  the  date  of  the  sale  and  certificate,  and  as  vesting  the  full  legal 
title  in  the  insured  at  a  date  anterior  to  that  of  the  policy.  He  is  to  be 
regarded  as  absolute  owner  at  that  date  and  at  the  time  of  the  loss. 
Oayhrd  v.  Lamar  F.  Ins.  Co.,  289. 

6,  Burden  is  upon  Insurance  Company  to  Prove  Non-payment  of  Pee 
MiUM  Note,  in  order  to  avoid  a  policy  of  insurance  made  and  accepted 
on  condition  that  it  should  cease  and  determine  upon  failure  by  the  as* 
sured  to  pay  when  due  a  premium  'note  given  by  him  to  the  insurers. 
ffoyadon  v.  Chiardian  L.  I.  Co.,  73. 

t  Waiver  by  Insurance  Company  of  Condition  rbspectiko  Payment  or 
Premium  Note.  —  Where  the  agent  of  an  insurance  company  reoeivea 
payment  when  overdue  of  a  premium  note  given  to  his  principals  by 
the  assured,  upon  a  policy  of  insurance  issued  by  them  and  made  and 
accepted  on  condition  that  it  should  cease  and  determine  upon  failure 
by  the  assured  to  pay  the  note  when  due,  and  accounts  for  such  pay* 
ment  to  his  principals,  and  they  receive  it  without  inquiry,  they  thereby 
waive  the  right  to  avail  themselves  of  the  delay  of  payment  in  order  to 
avoid  the  policy,  although  the  agent  had  no  authority  to  waive  forfeitures. 
Id. 

4.  Waiver  of  Condition  in  Policy  of  Insurance.  —  Where  policy  of  insur- 
ance provides  that  it  shall  be  void  in  case  of  any  other  insurance  not 
mentioned  in  or  indorsed  upon  the  policy,  or  in  case  of  any  subsequent 
insurance  without  notice  to  the  insurer  indorsed  upon  the  policy,  or  the 
notice  acknowledged  in  writing,  such  condition  may  be  waived  by  the 
company  as  well  by  acts  as  by  positive  declarations;  and  the  company 
may  be  estopped  by  a  course  of  dealing,  or  open  actions,  indncing  tho 
insured  to  act  to  his  detriment.     HowUz  v.  Equitable  M.  L  Cb.,  321. 

^.  Insurance  Company  is  Bound  by  Acts  of  Local  Agent  within  the  aoope 
of  his  authority.    Thus  where  the  agent  issues  a  policy  containing  a 


f 


reversionary  interest,  or  other  interest  not  absolute,  it  must  be  repre-  c 
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that  it  shall  become  void  in  caoe  idditioaal  inmianoe  is  taken 
withont  notice  to  the  company  indorsed  on  the  policy,  or  otherwise 
acknowledged  by  them  in  writing,  but  expressly  agrees  with  the  insured 
to  obtain,  and  does  obtain,  additional  insurance,  after  which,  with  a  full 
knowledge  of  the  facts,  the  company  receives  the  premium,  they  will  be 
deemed  to  have  waived  the  condition  in  the  policy.    Id. 

10.  Equitt  ]£ay  Retorh  Policy  or  iNtnmAKCE  or  other  written  contract 
upon  parol  evidence,  when  the  contract  really  made  by  both  parties  has 
not  been  correctly  incorporated  into  the  instrument  through  accident  or 
mistake  in  framing  it;  but  both  the  agreement  and  the  mistake  must  b« 
made  out  by  the  clearest  evidence,  according  to  the  understanding  of 
both  parties  as  to  what  the  contract  was  intended  to  be.  The  oonrl 
cannot  supply  an  agreement  that  was  never  made.  Teaaon  ▼.  AtkuUk 
MttL  Ina.  Co.,  293. 

11.  When  therb  is  Such  Vabi^cs  in  Description  of  Propertt  in  apoUoy 
of  insurance  as  amounts  to  a  breach  of  warranty  in  any  material  respecii 
the  result  is  that  the  policy  is  void;  and  it  is  not  enough  that  an  agent 
intended  to  effect  an  insurance  on  the  property  by  whatever  description 
might  be  correct.    Id. 

12.  Whether  there  is  Such  Variance  between  Descriftion  of  the  subject 
.   insured  as  contained  in  the  policy  and  the  actual  buildings  as  shown  by 

the  evidence,  or  whether  there  is  a  misrepresentation  of  any  materiid 
fact,  or  breach  of  the  warranty  created  by  embodying  the  representa- 
tions made  in  the  policy,  such  as  would  preclude  a  recovery  on  the  policy, 
are  questions  of  fact  to  be  determined  by  a  jury.    Id, 

13.  Contract  or  Insurance  is  to  be  Ck>N8TRUED  with  reference  to  the  sab- 
ject-matter,  and  with  a  view  to  the  object  and  intention  of  the  parties  as 
the  same  may  be  gathered  from  the  instrument;  and  parol  evidence  is  ad- 
missible, not  to  contradict  or  change  the  terms  of  the  instrument^  but  to 
develop  and  explain  its  true  meaning.    Id. 

14.  CoNSTRucnoN  or  Lanouaoi  in  Policy  or  Insurance  is  to  be  deter- 
mined, as  in  other  contracts,  by  usage  and  common  acceptation;  and  the 
stipulations,  though  being  of  the  character  of  warranties  and  conditions^ 
are  to  be  reasonably  oonstmed  with  reference  to  the  whole  subject-mat- 
ter, and  not  captiously  or  literally.  Parol  evidence  is  admissible  for  thli 
purpose,  and  the  question  is  one  for  the  jury  to  determine.    Id, 

INTEREST. 
8eeCk)UPONs;  Usury. 

INTERPLEADER. 

Claimant  in  SHSRirr's  Interpleader  is  not  Obliged  to  Establish  Titlb 
TO  Every  Item  in  the  sheriff's  levy  in  order  to  have  a  verdict  in  his 
favor.     Ru^  v.  Vaughi,  769. 

JUDGMENTS. 

1.  No  Lien  under  Judgment  Attaches  to  After-aoquired  Lands  so  as 
to  affect  bona  fide  purchasers,  until  levy  of  execution.  FUk^  v.  Dunean^ 
337. 

%  Lien  or  Judgment  is  Subject  to  All  Equtfies  that  exist  at  the  time 
of  its  recovery.     Id. 

3.  Grantee  or  JuDoifENT  Creditor  Who  Purchases  Debtor's  Land  a« 
Sale  under  his  judgment  acquires  a  good  title,  notwithstanding  th« 
judgment  is  afterwards  reversed.    AicAualand  v.  Pundt,  358. 
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4.  Judgment  CREDrroft  Who  rincuASEa  Debtor's  Land  at  Sals  tjkdwm 

uis  JcDGMRNT  ucqiiirus  a  tiilo  no  more  affected  by  a  reversal  of  t2i* 
judgment  than  if  he  liacl  I>ccu  a  stranger.     Per  Crounse,  J.    /d. 

5.  WuERE  Judgment  of  Cinciknati  Superior  Court  at  special  term  is  re- 

versed at  general  term,  the  court  may  proceed  to  render  final  judgment 
instead  of  remanding  the  case  to  special  term  for  further  proceedings, 
when  the  record  shows   that  the  same   judgment  was  rendered  that 
should  have  been  rendered  at  special  term,  and  that  in  no  event  could 
any  other  judgment  be  properly  rendered,  whether  at  special  or  general 
term.     Stein  v.  Steamboat  Priarie  BosCy  G31. 
0.  Equttt  will  Enjoin  Enforcement  of  Judgment,  where  the  holder  of 
notes,  who  had  brought  suit  thereon  against  the  maker,  agreed  that  h» 
would  discharge  the  maker  from  personal  liability  on  receiving,  within  a 
certain  time,  the  note  of  a  third  person,  retaining,  however,  his  security 
by  mortgage,  and  the  note  was  duly  delivered,  but  the  holder  prosecuted 
the  suit,  obtained  judgment,  and  was  about  to  enforce  it.     Such  agree- 
ment is  not  a  release,  but  must  stand  upon  the  footing  of  an  agreement 
not  to  sue,  nor  to  prosecute  the  suit  already  commenced,  and  therefore 
could  not  be  availed  of  as  a  defense  to  the  sniti    Hibbard  v.  JSattman, 
467. 

7.  Equtit  will  Enjoin  Enforcement  of  Judgmkrt,  if  any  fact  exists  which 

clearly  shows  it  to  be  against  conscience  to  execttte  the  judgment,  and 
of  which  the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself,  but  was  prevented  by 
frand  or  accident,  unmixed  with  any  fault  or  negligence  on  his  part.  /ci. 

8.  Suit  is  not  Ended  until  Complstb  Satisfaction  of  or  discharge  frona 

the  judgment  of  the  court  therein.     Walton  v.  Sugg,  580. 

9.  Plaintiffs  in  Suit  are  CoNSTRUcnvsLT  in  Ck>UBT  All  the  Whilb  to  ae* 

the  proceedings  from  the  beginning  to  the  end,  and  they  are  bound  to 
know  what  waiT  the  judgment  of  the  court  without  special  notice.    Jd, 

10.  Several  Wrono-doers  mat  Each  be  Separatelt  Proceeded  aoainst 
TO  Judgment,  although  but  one  satisfaction  can  be  had.  McReady  v. 
Rogen,  333. 

11.  Verdict  cannot  Oferatb  as  Res  Judicata,  for  not  until  judgment  doe» 
a  matter  become  res  Judicata,    Id, 

12.  Judgment  upon  Entire  and  Indivisible  Ck>NTEACT  is  a  bar  to  a  subse- 
quent recovery  upon  the  same  cause  of  action.  So  where  a  boat  was 
hired  at  a  certain  rate  per  day  until  delivered  back  in  good  order,  with- 
out specifying  any  time  when  redelivery  should  take  place,  it  was  held 
that  the  boat  should  have  been  redelivered  within  a  reasonable  time, 
when  the  hire  therefor  would  have  been  due,  that  the  contract  was  en- 
tire, and  that  a  judgment  for  the  hire  due  at  the  end  of  such  reasonable 
time  was  a  bar  to  an  action  for  hire  thereafter  accruing.  Stein  v.  8t&am» 
hoot  Prairie  Rose,  631. 

13.  Opening  Judgment  in  Court  of  Law  is  ex  Gratia;  but  restnining 
proceedings  upon  it,  in  a  proper  case,  is  of  right     Wittar  v.  McMdnu, 

700. 

14.  Judgment  of  Ck>uBT  haying  Jxtrisdiction  of  Matter  CAmroT  bb  In- 

quiBBD  niTO  in  Collatbbal  Pbocexdino,  except  for  frand  in  the  manner 
of  obtaining  the  judgment     Hartman  v.  0^)om,  679. 
Ili  Wkbbb  Pbbbon  against  Whom  Foreign  Judombbt  waa  Rkrdbekp  is 
•hown  to  have  been  regularly  a  party  to  the  suit,  no  other  ooart  can,  in 
■n  lotion  on  raoh  Judgment  in  another  state,  look  to  see  whether  tho 
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oout  oaght  to  have  rendered  such  a  Jadgment^  but  every  other  court 
most  give  full  faith  and  credit  thereto.     Walton  v.  Suffg,  680. 

EjSCTMENTy  2;  EzSCUnONS;    EXECCTOBa  AND  ADlONiaTRATOIUii   14,   15; 

Invanct;  Nuisancb,  6;  SiT-ovr,  1, 2;  Subrooatiom,  7. 

JURISDICTION. 

1.  AcnoN  AGAINST  Vbsskl  IN  Statb  Coxjrt.  — State  coorts  have  no  jorisdio- 
tion  of  an  action  against  a  vessel  by  name,  as  this  is  an  exercise  of  ad- 
miralty jurisdiction,  a  jurisdiction  conferred  exclusively  upon  the  United 
States  district  court.    Oriswold  v.  Steamboat  Otter,  239. 

^  Judges  Who  Preside  over  Court  Which  is  One  ojt  Both  Law  and 
Equttt  are  Competent  to  decide  any  question  of  law,  and  if  they  deem 
an  issue  to  try  a  fact  necessary,  are  ttxe  tribunal  to  try  it.  MeCtUkim  v. 
Cfermantown  W.  Co.,  656. 

JURY  AND  JURORS. 

Inhabitant  ov  Countt  is  Competent  to  Sit  as  Juror  upon  trial  of  per- 
son charged  with  larceny  of  the  property  of  the  coon^.  People  v.  Ben^ 
nttt^  651. 

LANDLORD  AND  TENANT. 

1.  Covenant  op  Lessee  for  Himself  and  Assigns  to  build  houses  on  the 

land  demised  binds  the  assignees  by  express  words,  and  the  covenant 
runs  with  the  land.     OamJiart  v.  Finney,  303. 

2.  Acceptance  of  Rent  bt  Landlord  after  notice  or  knowledge  of  a  failure 

for  which  a  forfeiture  might  have  been  claimed  is  a  waiver  of  the  for- 
feiture.   IcL 

X  Ant  Recognition  of  Tenancy  Subsisting  after  the  right  of  entry  has  ac- 
crued and  the  landlord  has  notice  of  the  forfeiture,  has  the  effect  of  a 
waiver.  Slight  acts  are  sufScient  for  this  purpose,  such  as  a  continuance 
of  the  lease  witliout  re-entering  to  take  the  land  itself  or  an  acceptance 
of  the  rent.     Id, 

4k  Acceptance  of  Rent  with  Knowledge  of  Previous  Causes  of  Forfeit- 
ure implies  a  still  subsisting  lease,  and  precludes  a  forfeiture  afterwards 
for  the  same  causes,  and  so  the  acceptance  of  performance  of  a  building 
covenant,  or  of  an  agreement  substituted  in  place  of  it,  togetherwith  the 
continued  acceptance  of  rent,  has  the  same  effect.     Jd. 

&  Landlord  Who,  bt  his  Words  or  Acts,  knowingly  causes  his  tenant  to 
believe  in  the  existence  of  a  certain  state  of  thmgs,  and  induces  him  to 
act  upon  that  belief,  so  as  injuriously  to  alter  his  position,  will  be 
estopped  from  averring  as  against  the  tenant  a  different  state  of  things 
as  existing  at  that  time,  or  if  he  asserts  a  fact  upon  which  the  tenant 
acts  and  will  receive  damage  if  the  fact  is  not  true,  he  will  be  estopped 
from  contradicting  it.     Id, 

%  Landlord  Who  has  Waived  the  forfeiture  of  the  lease  and  accepted  a 
substituted  agreement  and  new  arrangement  cannot  resist  covenants  to 
renew  the  lease.     Id, 

^,  Measure  of  Damages  for  Refusal  to  Renew  Lease  after  a  waiver  of 
forfeiture  by  the  landlord  is  the  value  of  improvements  made  during  the 
first  term  and  the  future  value  of  the  leasehold,  less  the  expense  of  !•■ 
pairs  made  during  the  first  term.    Id. 

See  Estoppel. 


SSO  Indkz. 

LARCENY. 
See  Cboeinal  Law,  11-14;  Jury  ahb  Jubqul 

UCENSE. 

1.  LiczNBB  Merely,  and  not  Prbsemt  Estate,  Cqbpobsal  ob  InoobporkaIv 
IS  Acquired  by  one  to  whom  the  owner  of  lands  gave  the  right  to  aink 
wells  thereon,  agreeing  to  convey  to  him  a  portion  thereof  if  oil  wa* 
fonnd  in  it,  and  giving  him  an  exclusive  right  to  sink  wells  on  the  othur 
portion  for  a  certain  sum  for  each  ten  years  for  every  well  from  which  h* 
might  continuously  pump  oil,  and  further  agreeing  that  if  he  should  fail 
to  find  oil,  he  might  remove  his  buildings  and  niachincry,  and  if  oil  wer» 
found,  that  the  right  to  pump  oil  from  the  well  should  continue  as  th* 
rent  was  paid.     Dark  v.  JoftnaUm,  732. 

8.  Parol  License,  it  Seems,  is  Revocable  at  Pleasure  of  Licenser,  be> 
fore  the  licensee  has  expended  labor  or  money  on  the  faith  of  it,  and  it 
is  none  the  less  revocable  because  a  consideration  has  been  paid  for  it;  but 
it  is  not  so  clear  that  a  license  given  by  deed  is  revocable  at  the  pleaanra* 
of  the  grantor.     Id, 

ib  License  to  Explore  for  Oil  is  not  Revocable  at  Pleasure  ov  Licenser,. 
when  it  has  not  only  been  granted  by  deed,  but  the  licensee  has  taken 
possession  of  the  land  and  made  large  expenditures  thereon,  and  with 
the  understanding  that  if  oil  was  discovered  he  would  be  entitled  to  a 
conveyance  of  a  certain  portion  of  the  land,  and  to  a  lease  of  weUs  on 
the  other  portion.     Id. 

4  License  IS  Pebsonal  Privilege,  AND  IS  NOT  AasiosABiiii  An  Msignmunt 
by  a  lioensee  determines  the  right.    Ai. 

LIENS. 
See  JuDQicsNTS;  Vendor  and  VDnm. 

LOST  ARTICLES. 

DiBOOVERT  OF  ARTICLE  VOLUNTARILT  LaID  DOWN  BT  OWNKR  within  A  bank* 

ing-honse,  and  upon  a  desk  provided  for  the  use  of  such  persons  having 
business  there,  is  not  the  finding  of  a  lost  article^  entitling  the  person 
diaooveriog  it  to  a  reward  offered  to  the  finder.    Smoaki  ▼.  Satan,  142. 

LOTTERIES. 
See  Criminal  Law,  15-17. 

LUNACY. 

iNQUismoN  OF  LuNAOT  FouND  IS  pRiMA  Facie  Btidinoi  ONLTp  and  not 
oondusive.     TUlow  v.  TUhw,  C91. 

See  Wills,  9. 

MARBIAOE  AND  DIVORCK 

1.  Desertion  is  Statutort  Ground  for  Divorce.  Scmthdck  t.  Scmtkvokk^ 
95. 

8.  Word  "Desertion  "  in  Statute  Authorizino  Divorce  for  That  Causb 
does  not  Signify  merely  a  refusal  of  matrimonial  interooorse,  which 
would  be  a  breach  or  violation  of  a  single  conjugal  or  marital  duty  w 
obligation  only,  but  it  imports  a  cessation  of  cohabitation,  a  refusal  to  live 
together,  which  involves  an  abnegation  of  all  the  duties  and  obligationa 
resulting  from  the  marriage  contract.    Id, 
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8.  LiBBL  BT  Husband  roa  Divorce  trom  Bond  or  Matbimont  on  Ground> 
Of  DiSERnoN  cannot  be  Supported  from  the  mere  fact  that  his  wif» 
has  refused*  for  five  consecutive  years  to  have  sexual  intercourse  with, 
him,  although  such  refusal  might  be  unjustified  by  considerations  of 
health  or  physical  disability.     Id. 

^  Articles  of  Separation  between  Husband  and  Wite,   voluntarily 

entered  into  by  them,  either  in  contemplation  of  or  after  separation,  ar»^ 

against  law  and  public  policy,  and  will  not  be  enforced.     CalUns  v.  Col- 

(ijM,  GOG. 
8u  Man  cannot  Avoid  Marriage  Ck>NTRACT  on  Ground  that  Woman 

Fraudulentlt  Represented  Herself  to  Him  as  Chastb,  and  thereby 
induced  him  to  marry  her,  where  he  knew  that  she  was  unchaste  before- 
entering  into  the  marriage  contract  with  lier.    Crehort  v,  Crekort^  08. 

See  Criminal  Law,  5-9. 

MARRIED  WOMEN. 

1.  Married  Woman  cannot  Encumber  her  Sbparatx  Bratb  for  the  dabt 
of  another.     Ifartman  v.  Ogbom,  G79. 

%  LiABiLiTT  OF  Married  Woman  on  Contract  Rklatino  to  Sols  Prop^ 
XRTT.  —  A  married  woman,  living  with  her  husband,  kept  a  boarding- 
house  with  his  consent,  and  controlled  the  entire  business:  held,  that  a. 
contract  of  purchase  made  by  her  in  her  own  name  for  the  purpose  of 
flnch  business  must  be  regarded  as  a  contract  in  relation  to  her  sole  prop* 
erty,  upon  which  she  was  personally  liable  under  the  Michigan  statute- 
reUting  to  married  women.     TiUman  v.  SchackkUmy  198. 

S,  Products  of  Wife's  Separate  Estate  and  Pbopertt  Procured  there* 
WITH  Belong  to  Wife,  and  cannot  be  reached  by  her  husband's  credi- 
tors because  the  labor  of  her  husband  and  children  entered  into  th» 
products.     Ru»h  v.  V<mght,  769. 

4.  Wife  is  Entitled  to  Benefit  of  Products  or  Avails  of  LANBwheiK 
ifae  evidence  dearly  shows  the  land  to  be  her  separate  property.    Id, 

MISDEMEANOR. 
See  Criminal  Law,  1. 

MORTGAGEa 

L  Mobtoaob,  What  Constttutes.  —  Bill  of  Sals  of  Personal  Propertt 
Intended  bt  Both  Parties  as  Securitt  for  Monet  Lent,  and  azk. 
instrument  of  defeasance  executed  as  a  part  of  the  same  transaction,  by 
the  terms  of  which,  on  payment  of  the  note  at  maturity,  the  bill  of  s^f^- 
is  to  be  given  up  and  surrendered,  must  be  construed  together,  and  ue> 
constituting  a  mortgage.     Taber  v.  Hamlin,  113. 

8.  SuocBssrvB  Renewals  of  Note  Secured  bt  Mortqage  is  not  Fatment- 
OF  MoRTOAOB  Debt.  The  mortgage  remains  a  valid  and  subsisting  se- 
curity; and  the  condition  of  the  mortgage  is  broken  when  the  note  last 
given  remains  unpaid  after  its  maturity.    Id. 

8.  Registration  is  not  Necbssart  to  Validitt  of  Mortgage  of  Ship  or 
Vessel,  nor  of  goods  at  sea  or  abroad,  if  the  mortgagee  takes  possession 
of  them  as  soon  as  may  be  after  their  arrival  in  this  state:  See  Mass.  Gen. 
SUts.  1860,  0.  151,  sec.  2.    Id. 

4.  Mortgage  of  Personal  Propertt  at  Common  Law,  Pledge  Excepted^ 
Seems  to  have  Transferrfd  Property  absolutely  to  mortgagee  upoik 
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a  breach  of  the  oondiUozu  No  process  of  foieclosnre  was  neoeasary,  and 
no  right  of  redemption  remained.     Id. 

Z,   Un1>KR  StATCTTS  of  MASAACHUSETTa,  MORTGAOOR  OV  PERSONAL  PrOPBBTT 

IS  Allow£D  to  Rkdsam  a^  any  time  within  sixty  days  after  condition 
broken;  atid  hia  right  is  not  to  be  forfeited  nntil  sixty  days  after  the 
mortgagee  has  given  written  notice  of  his  intention  to  foreclose^  and 
caused  a  copy  of  such  notice  to  be  recorded  where  the  mortgage  is  re- 
corded.   Id, 

^  Mortgage  not  Recorded,  aiid  not  Requirxd  to  bb  Reoordrd»  is  to  bi 
Foreclosed  Like  Other  Mortqaobs,  under  the  Massachusetts  stat- 
utes, by  sixty  days'  notice  of  the  intention  to  do  so,  senred  as  required 
by  statute;  bat  where  the  mortgage  is  valid  without  being  recorded,  the 
foreclosure  notice  is  also  valid  without  registration.    Id. 

7.  Mortqaob  or  Personal  Propbrtt  Passes  Whole  Lboal  Title  to  Mort- 
OAOEB,  subject  to  be  revested  in  the  mortgagor  upon  the  performance  of 
the  condition  of  the  mortgage.  And  after  breach  of  condition,  the  mort> 
gagee  has  the  right,  after  due  notice,  to  sell  the  property,  either  at  pub* 
lie  or  private  sale.     Bryant  v.  Ciiraon  B.  L,  Co.^  403. 

^  Purchaser  from  Mortoaoeb  of  Personalty  after  Dub  Noticb  Ac- 
quires Indefeasible  Title  to  the  property,  and  the  mortgagor  has  no 
right  to  redeem  from  such  purchaser.  The  fact  that  the  purchaser  knows 
that  his  vendor  is  only  a  mortgagee  does  not  affect  the  title  acquired  by 
him.     Id, 

•.  Mortoaoeb  of  Personal  Property  may  Sell  without  Action,  notwith- 
standing the  provisions  of  section  246  of  the  Nevada  practice  act.    /oL 

10.  Mortgage  of  Personal  Property  without  Dbltvery  is  valid  as  be- 
tween the  parties  thereto,    /i. 

1 1.  Effect  of  Writ  of  Scire  Facias  on  Mortqaob,  when  followed  out  to  a 
sale,  is  to  extinguish  the  equity  of  redemption,  and  transfer  the  estate 
to  the  purchaser  as  fully  as  it  existed  in  the  mortgagor  before  the  mort- 
gage.    Ilartman  v.  OQhom,  C79. 

12.  Ajter  Scire  Facias  on  Mortgage  has  Ripened  into  Judgment,  the 
mortgage  is  merged  in  it,  and  b  no  longer  open  to  attack.     Id, 

43.  It  cannot  be  Averred  against  Purchaser  under  a  judgment,  re* 
covered  after  two  returns  of  nUdl^  that  the  mortgage  was  void  because 
it  was  executed  by  a  married  woman.     Id. 

14.  MORTOAGEB  WHOSE  MORTGAGB  DebT  EXCEEDS  VaLUE  OF  PROPERTY  cov- 
ered by  the  mortgage  is  entitled  to  an  injunction  restraining  an  exe- 
cution creditor  of  the  mortgagor  from  levying  upon  the  mortgaged 
property,  when  the  mortgagor  is  insolvent.     Laiue  v.  Baughman,  Go3. 

16.  Judgment  Creditor'*  has  No  Right  to  Disconnect,  Remove,  and  Sell 
portions  of  mortgaged  property,  when  by  so  doing  he  would  diminish 
the  security  of  the  mortgagee,  admitted  to  be  inadequate.  His  remedy 
is  in  equity,  when  he  is  entitled  to  have  his  claim  paid  out  of  the  earn- 
ings of  the  mortgaged  property,  to  charge  them  as  a  fund,  and  subject 
BO  much  thereof  as  may  be  necessary  to  the  payment  of  his  judgment;  or 
ho  may  have  the  interest  of  the  mortgagor  ascertained  and  subjected  in 
such  mode  as  may  be  consistent  with  the  rights  of  the  mortgagee  to  the 
payment  of  his  judgment.     Id, 

16.  Where  Organized  County  is  Attached  to  Another  County  for  Judi- 
cial Purposes,  Foreclosure  Sale  of  mortgaged  premises  may  be  con- 
ducted by  the  sheriff  of  the  former  county,  as  there  is  nothmg  of  a 
judicial  nature  about  such  a  performance.     Berthold  v  Hnlman,  2^. 
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17*  RxGBTS  Airp  Tttlb  ov  Mortoaoob.  —  Mortgage  is  only  security,  and  until 
f oredosnre  the  title  to  the  mortgaged  premises  remains  in  the  mortgagor, 
who  may  sell  the  land,  subject  to  the  mortgage,  or  convert  part  of  the 
realty  into  personalty,  and  dispose  of  that  subject  to  the  right  of  the 
mortgagee  to  keep  his  security  good.    Id, 

18.  Purchaser  at  Foreolosurs  Salb  Acquires  No  Title  to  Pine  Trees 
Severed  and  Conterted  into  Logs  before  the  sale,  where  he  bid 
the  full  amount  due  on  the  mortgage  for  the  land,  although  the  logs  were 
on  the  premises  at  the  time.  The  purchase  for  the  full  amount  of  the 
mortgage  was  a  satisfaction  of  the  debt,  and  as  the  mortgage  was  a  mere 
security,  the  mortgagee  could  ask  for  nothing  more.     Id. 

19.  lioos  Cut  upon  Mortgaoeb  Premises  within  One  Year  atter  Fork- 
OLOSURB  by  the  mortgagor  in  possession,  who  has  a  right  to  redeem 
within  that  time,  cannot  be  recovered  in  an  action  of  claim  and  delivery 
or  replevin  by  the  purchaser  at  the  foreclosure  sale,  and  as  during  that 
time  he  has  no  possession  nor  right  to  possession  of  the  land  upon  which 
they  were  cut,  he  could  have  no  right  to  the  possession  of  the  trees 
severed  therefrom  and  converted  into  logs.    ^Id, 

Wfk  Impairing  Obligation  or  Contract. — Legislation  providing  that  the 
mortgagor  shall  upon  payment  of  interest  retain  possession  of  the  mort- 
gaged premises  for  one  year   after  foreclosure   does  not   impair  tha 
mortgage  contract;  it  at  most  affects  the  remedy  only.    Id, 
See  Deeds,  3;  Powers;  Trespass;  Trusts,  1,  2. 

NEGLIGENCK 

1.  Nbgliobncb  is  Absence  of  Care  according  to  the  circumstances.    Fr€aJ> 

ford  T.  Co,  V.  PMcL,  R.  R.  Co,,  708. 
S.  Questions  op  Skill,  Vigilance,  Care,  and  Proper  Management  in  any 

busineBS  are  necessarily  questions  of  fact  to  be  referred  to  a  jury.    Id. 

t.  ClBOUMBTANCES  SHOWING  WHEN   "DUB  CaRX"  IS  QUESTION  OP  FaOT. -— 

Upon  the  trial  of  an  action  brought  by  a  passenger  for  an  injury  sus- 
tained by  the  fall  upon  him  of  a  small  boat  suspended  over  the  main  deck 
of  a  steamboat,  the  question  whether  he  was  in  the  exercise  of  due  oara 
in  taking  his  position  in  a  place  assigned  for  the  use  of  passengers,  nndsr 
the  small  boa^  at  a  time  when  he  saw  two  persons  in  it»  and  in  oontinn- 
lag  to  stand  there,  without  attempting  to  move  away,  while  he  saw  two 
or  three  other  persons  enter  it;  and  the  question  as  to  whether  the  da- 
lendants  took  the  proper  preoantions  in  seooring  the  larboard  boat»  or 
preventing  passengers  from  standing  under  it  or  getting  into  it^  are 
qoeattons  of  fact  for  the  jury.  Bwmnomt  ▼.  Hmo  Btdfotd  V*  A  If,  8, 
Col,  99. 
lb  ^lAOTXFw  ur  NBOLiGBfai  OAVHor  BioovxB  If  Hb  WA8  Htmebt.t  Nigu- 

OXHT.  Id. 
ft.  OORlUOTmo    SvillUCB  AS  TO   KegUGIHOI  SHODLD  BI  SUBMlTi'UI  10 

JUBT.  Id. 
6w  AmOSBIBLB  AND  In  ADMDSIBLB  BviDDrCI  IN  AcnOH  OP  TOKt  JOB  Iv JUBT 

SUBXAINBD  BT   PLAINTIPP  WHXLB   PasSENGKB  ON   BOlABO   DXPEHDANHf 

SlBAMBQAT.  — Vn&ere  the  injury  complained  of  in  suoh  aetion  waa  sus- 
tained by  the  fall  upon  the  plaintiff  of  a  small  boat^  whioh  waa  suspended 
Offer  the  main  deck  on  the  larboard  side  of  the  defendants'  steamboat^ 
and  whioh  fell  at  a  time  when  four  or  five  persons  were  in  it  and  another 
waa  trying  to  get  into  it^  the  opinion  of  &  witness  at  the  trial,  whether 
it  waa  not  manif eatiy  to  the  disoemmeiit  of  piawmgers  of  5W"*"U?"  under* 
▲m.  Daa  Vol.  XCm— 61 
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stuiding  aa  inappropriate  place  for  paasengerB  to  be  in,  was  held  inad* 
mianble  in  evidence.  Bat  evidence  that  paesengers  had  been  in  tbe  habx^ 
of  sitting  in  it  so  frequently  before  the  accident  that  the  officers  of  the 
steamboat  most  have  known  of  saoh  habit  was  held  admissible;  though 
such  evidence  would  not  necessarily  show  that  they  bad  any  reason  to- 
suppose  that  such  occupation  would  be  dangerous.    Id, 

1.  BVZDBIICE  OV  DiSREOABD    BT    PaSSENOEBS   OY   StEAMSOAT  BuLES    AS  TO 

Stabboabd  Boat,  rails,  or  hurricane  deck  has  no  tendency  to  show  either 
a  license,  permission,  or  custom  affecting  the  larboard  boat,  or  that  there- 
was  danger  of  its  being  abusively  or  otherwise  irregularly  used  by  pas- 
sengers, or  in  a  manner  dangerous  to  other  passengers;  such  evidence  i» 
incompetent  as  to  the  use  of  the  larboard  boat,  and  the  jury  should  be 
instructed  to  this  effect,  where  such  evidence  has  been  received  in  ac 
action  against  the  steamboat  company,  by  a  passenger  who  has  been  in* 
jured  by  the  fall  of  the  larboard  boat  upon  him.    Id, 

C  In  AcnoN  for  Damages  fob  Injxtbies  Causiho  Death,  RsrusAL  to 
Chabob  that  **  the  fact  that  deceased  was  a  child  makes  no  difference  ia 
the  application  of  the  rule  of  law  aa  to  the  question  of  negligence,"  and 
that  "  if  he  was  not  of  years  of  discretion,  he  should  have  had  a  pro- 
tector,'* is  not  error,  if  the  court  has  charged  generally  that  contributory 
negligence  on  the  part  of  the  child  will  bar  recovery;  but  that  if  he  wa» 
not  negligent,  and  there  was  negligenoe  on  the  part  of  the  def  endiuit,. 
the  plaintiff  jnay  recover.    Sheridan  v.  Brooklyn  A  N.  i?.  R,  Co.,  490. 

9.  Ih JUBT  NOT  AcnoNABLX  WHEN  Gau8B  NOT  Pboxdcatb.  — ^Thc  plaintiff  left 
his  hoisting-shears  where  he  had  last  used  them,  secured  by  two  guys. 
A  stevedore  cast  loose  the  front  guy  and  wound  it  around  one  of  th» 
shears,  leaving  it  in  that  position.  Some  boys  swung  upon  the  rear  guy, 
eansing  the  shears  to  fall  and  break  in  pieces.  It  appeared  that  they 
would  not  have  fallen,  except  by  the  swinging  of  the  boys,  and  that  the 
■winging  of  the  boys  would  not  have  overturned  them  if  the  front  guy 
bad  been  ref astened.  Held,  that  the  stevedore  was  not  liable  for  the 
injury  to  the  shears.     Tutdn  v.  Hurley,  154. 

IOl  Injubt  vbom  Ovxbflow  Caused  bt  Neglioent  CoirarBDonoN  of  Dbain 
Lbading  into  CoMiiON  Sewsb,  IiIabiutt  fob.  — The  plaintiff  and  the 
defendant  were  abutters  on  a  passage-way,  through  which  ran  the  common 
■ewer  used  by  such  abutters.  The  tide  ebbed  and  flowed  through  the 
■ewer,  and  the  plaintiff  for  more  than  twenty  years  had  used  it  for  the 
porpose  of  draining  his  cellar.  The  def endant^  in  attempting  to  lay  a 
drain  from  his  cellar  into  the  sewer,  opened  the  walls  of  the  latter,  and 
removed  the  earth  around  it»  and  replaced  the  earth  so  loosely  that  the 
water  escaped  from  the  sewer  through  the  opening  and  the  loose  earth 
into  the  plaintiff's  cellar,  and  injured  his  property.  Held,  that  the  de- 
fendant was  liable  for  the  injury  done,  although  his  acts  in  building  the 
drain  were  done  upon  his  own  land.    Hawheeunrth  v.  Thcfmpeon,  137. 

11.  AanoN  Lies  against  Two  Jointlt  Who  Jointly  Sufbbintbnded  work 
which  was  so  negligently  done,  on  the  land  of  one  of  them,  that  it  caused 
injury  to  the  plaintiff,  although  one  rendered  his  services  to  the  other 
gratuitously,  and  not  under  any  contract.     Id, 

IS.  OwNEB  OF  Dak,  although  Ebectbd  on  his  Own  Land^  ib  Answebablb 
iob  Injubibs  to  the  land  of  another  ocoasioned  or  enhanoed  by  the  dam, 
not  only  in  ordinary  stages  of  the  w»ter,  bat  in  ordinarily  recurring 
frssheti.    CoMbeer  v.  Mowry,  766. 

See  Common  Cabbdohl 
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NEGOTIABLE  mSTRUMENlS. 

1.  Pabtt  Tabino  Note  Signed  and  Indorsed  in  Blank,  with  blaaks  in  the 
body  of  the  note  for  insertion  of  the  amount,  but  with  fignrea  in  the 
comer  specifying  a  certain  sum,  is  bound  to  take  notice  that  the  note 
cannot  be  filled  for  a  larger  sum  than  that  specified  in  the  oomor,  and 
is  put  on  inquiry  as  to  the  authority  of  the  party  o£fering  the  note  to  fill 
the  blank  with  a  larger  sum.     Htnderton  v.  Bondurant,  281. 

SL  Pbomissory  Note  Indorsed  in  Words  "I  Assign  the  Within  to  K.  for 
Taluo  received,  and  bind  myself  to  paying  it  promptly  after  maturity, 
if  not  paid  by  the  drawers  at  maturity,"  imposes  on  the  indorser  the 
liability  the  guarantor,  and  in  such  a  case,  upon  the  failure  of  the  makers 
to  pay  at  maturity,  the  holder  may  recover  the  amount  of  the  note  with- 
out proof  of  demand  and  notice.     Baker  v.  Keili/f  274. 

S.  To  Ftz  LiABiLmr  of  Guarantor  of  Proiiissort  Note,  acceptance  and 
notice  by  the  holder,  as  in  cases  of  letters  of  credit  with  guaranty,  are 
unnecessary,  and  it  is  likewise  unnecessary  upon  failure  of  the  makers 
to  pay  at  matority,  to  make  demand  and  give  notice  as  in  ordinary  cases 
of  indorsements.     J(L 

4k  Burden  of  Proof  is  upon  Indorsee  or  pRomaaoRT  Note  of  showing  that 
he  is  a  bona  fidt  holder,  for  value,  in  an  action  upon  the  note  by  him 
■gainst  the  maker,  when  the  note  was  obtained  from  the  maker  by  fraud, 
Pertos  V.  Pitnit,  449. 

Iw  Burden  of  Proof  in  Actioh  on  Proicssort  Note,  Brought  bt  Holder 
AOAIN8T  Maker,  is  on  Defendant  to  prove  that  the  note  was  given  in 
whole  or  in  part  for  the  price  of  intoxicating  liqnors  sold  by  the  plaintiff 
in  Tiolation  of  law.    ProU  ▼.  Langdan^  61. 

§.  Alteration  of  Numbers  upon  Series  of  Neootiable  Bonds  of  Com- 
monwealth is  Immaterial,  where  the  law  does  not  require  the  bonds 
to  be  numbered,  and  the  presence  or  absence  of  the  number  does  not 
affect  in  substance  or  form  the  written  contract  or  the  proof  thereof. 
CbmmomoeaAA  ▼.  Emdginmi  Saningt  Bankp  126. 

7*  Immaterial  Alteration  of  Negotiable  Bonds  Patable  to  Bearer, 
THOUGH  1£adb  with  FRAUDULENT  Intent,  docs  not  avoid  them  in  the 
hands  of  a  bona  Jide  holder,  for  value  withoat  notioe,  whoso  tiUo  is  ao- 
quired  after  the  alteration.    Id, 

Sea  AoRNOTy  7»  8;  Gnrrs;  TeeJBqrapb%  1-4, 

NOTICE. 

Ptiaov  Who  Derives  Tulb  through  ob  under  Judicial  Piioobrdino 
IS  ofaazgeable  with  notioe  of  whatever  appears  in  the  record.  Ware  ▼. 
Houghton,  2SS, 

See  Attorhet  and  Client;  Banks  and  BAinoNOk  3;  EriDiifoi^  1;  Nui« 

SANCE,  4. 

NUISANCE. 

L  One  cannot  with  Imfunitt  Invade  Premtbes  of  Another  bt  Nuisance 
because  the  damage  may  be  inappreciable.  Hie  law  allows  the  recovery 
of  nominal  damages,  at  least,  as  evidence  of  the  plaintiff's  right.  Case* 
beer  v.  Mowrp,  766. 

SL  Pabtt  Who  Acquires  Title  to  Prkbosbs  on  Which  Nuoakce  Bznn 
Becomes  Liable  to  other  persons  injured  by  the  oontinnanoe  d  the 
naisanoa  after  dne  notice  to  remova  it    IMM  r,  CUif  qf  Boeiom,  132, 


838  Index. 

a.  Kkowledob  by  Grahtee  of  Land  of  Covtikuancb  of  ymsAxcm  therbon, 
WHEN  He  AcQumED  Title,  ia  not  shown  by  the  fact  that  he  had  knowl- 
edge of  a  judgment  against  his  grantor  for  a  like  nuisance  existing  theieon 
the  year  previous  to  the  conveyance.    Id. 

4.  KoTicB  OF  Nuisance  on  Land  Belonging  to  Citt,  and  Request  to  Re- 
move It,  Given  to  Crrr  Clerk  only,  is  insufficient  to  affect  the  city, 
but  is  sufficient  if  given  to  the  mayor.    Id, 

6.  Judgment  in  Prior  Action  for  Nuisancb  Establishes  Plaintiff's 
Right  and  Defendant's  Wrong,  but  not  the  amount  of  damages,  in  a 
subsequent  action  between  the  same  parties  for  a  continuance  of  the  nui- 
sance, although  such  judgment  did  not  exist  when  the  8ubse<|aent  actioa 
was  brought     CaaAeer  v.  Mbwry,  766. 

OFFICE  AND  OFFICEBa 

It  is  Misjoinder  of  Parties,  where  persona  claiming  to  be  waidens  and 
other  persona  claiming  to  be  vestrymen  of  a  church  join  as  relators 
to  test  in  one  proceeding  their  rights  to  the  offices  respeotivelyy  against 
parties  claiming  adversely.     People  v.  De  MiU^  179. 

See  BoNDa 

PARENT  AND  CHILD. 

1.  Mother  is  not  Bound  at  Law  to  Maintain  Minqr  CiniiDy  and  is  not 

entitled  to  the  correlative  right  of  service.   Fakrmouni  Iffy  Co.  T.  Siutier, 
714. 

2.  Relation  of  Mistress  and  Servant  can  be  Constituted  between 

Mother  and  Child  only  as  it  may  be  done  between  strangers  in  blood, 
except  that  less  evidence  might  establish  it.     Id, 

3.  Mother's  Right  to  Action  for  Injury  to  Child  cannot  be  rested  on 

her  liability  for  his  support  under  the  poor  laws.    Id, 

4.  Action  cannot  be  Maintained  by  Widowed  Mother  of  Minor  Son, 

who  supports  himself  by  his  own  labor,  for  a  personal  injury  to  him, 
resulting  from  the  negligence  of  a  railroad  oompany  to  whom  he  had 
paid  his  fare  as  a  passenger.  Id. 
6.  Minor  Children  may  Assist  with  Father's  Assknt  in  Work  on 
Wife's  Farm  without  giving  the  husband  any  title  to  the  products^  the 
children  being  entitled  by  the  terms  of  the  deed  to  their  maintenance 
from  it.    Rush  v.  VougJU,  769. 

PARTTTIGN. 

I.  Partition  of  Land  by  Parol  is  not  Valid,  notwithstanding  the  division 
line  was  marked  and  monuments  set  up,  and  the  parties  for  several  years 
occupied  in  accordance  with  the  division  so  made.     BaUou  v.  Hale,  438. 

8.  Parol  Partition  of  Realty  by  Co-tenants,  if  Followed  by  Exolusivi 
Possession  and  acts  of  ownership  by  each  of  them  respectively^  will  bind 
them  and  their  heirs.     Wood  v.  Fleet,  528. 

8.  Several  Occupation,  in  Accordance  with  Parol  Partition  betweev 
Tenants  in  Common,  is  not  Assent  by  one  tenant  to  a  conveyance  by 
his  co-tenant,  by  metes  and  bounds,  of  the  portion  of  the  land  tlius  as- 
signed to  the  latter  as  his  share;  although  if  continued  for  twenty  years, 
and  under  such  circumstances  as  to  make  it  adverse.  It  ««^ould  establish 
the  title.     Ballou  r.  ffale,  438. 
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4.  Ck)URT  or  Equity,  in  Decreezno  Partition,  mat  Direct  Accou>'tino  in 
a  proper  case,  and  require  each  of  the  co-tenants  to  pay  his  eqnitablt 
proportion  of  the  expenses  incurred  in  the  development  or  improvement 
of  the  joint  property.     Dall  v.  Conjidence  S.  M/j.  Co.^  419. 

6.  In  Suit  for  PARTrnoN,  Court  should  mot  Decree  Sals  of  the  property, 
except  in  cases  where  a  division  thereof  would  manifestly  be  injurious  to 
the  interests  of  the  co-tenants.    Id. 

6.  Undsr  Nevada  Statute,  it  One  of  Co-tenants  Files  AmDAvrr  show- 

ing that  the  sale  of  an  entire  mining  claim  would  be  injurious  to  him, 
the  court  must  divide  the  claim  as  prescribed  by  the  statute.     A  sworn , 
answer  setting  up  the  same  matter  takes  the  place  of  such  affidavit,  and 
is  sufficient.     Id, 

7.  Compensation  cannot  bx  Allowed  in  Partition  Suit  for  cost  of  im- 

provements on  adjoining  property,  which  incidentally  enhance  the  value 
of  the  common  property.    Id, 

See  CO-TENANCT. 

PARTNERSHIP. 

1.  Person  Who  has  not  Agreed  to  be  Partner,  nor  Held  Himself  out 
AS  Such,  is  tet  Liable  as  Partner  to  Third  Persons,  if  by  the 
agreement  under  which  the  business  is  carried  on  he  has  an  interest  in 
a  certain  share  of  the  profits  as  profits,  and  a  lien  on  the  whole  profits 
as  security  for  his  share.     Pratt  v.  Lanffdon,  61. 

C  Person  not  Actually  Partner  cannot  be  Held  Liable  as  Partner 
to  Third  Persons  who  know  that  he  is  not  a  partner.    Id. 

i.  LiABiLiTT  OF  Ostensible  Partner  to  Third  Person.  —  L.  bought  a  stock 
of  goods,  hired  a  shop  in  which  to  carry  on  business,  and  permitted  W. 
to  carry  it  on  in  W.'s  name,  under  an  agreement  that  W.  should  pay  all 
expenses  of  the  business,  and  always  keep  a  stock  of  goods  on  han<l  equal 
in  value  to  the  amount  paid  by  L.,  and  ultimately  pay  to  L.  that  amount, 
aad  that  L.  should  receive  one  half  of  the  net  profits  of  the  business,  and 
ihoold  have  a  right  to  secure  himself  by  taking  possession  at  any  time: 
HMf  that  L.  was  liable  for  a  debt  incurred  by  W.  for  goods  used  in  car- 
lying  on  the  business,  to  one  who  had  sold  them  relying  on  the  belief 
that  L.  was  a  partner  in  the  business  with  W.    Id. 

t,  Survtvinq  Partner  Who  has  been  Appointed  one  of  the  administrators 
of  the  deceased  partner  cannot  maintain  a  bill  for  an  accounting  against 
bis  co-administrator,  especially  when  the  bill  charges  fraud  against  the 
deceased.  His  only  remedy  is  to  have  the  letters  of  administration 
revoked.    SmUh  v.  Brywn,  610. 

0.  Where  Partner  upon  Dissolution  of  Firm  takes  all  notes  and  accounts 

into  possession,  and  assumes  control  in  regard  to  making  collections  and 
settling  up  the  business,  he  is  to  be  treated  as  a  collecting  agent,  and 
should  be  charged  with  all  notes  and  accounts  which  he  has  collected,  or 
might  with  reasonable  diligence  have  collected;  but  he  is  not  to  be 
charged  with  those  not  proved  to  be  solvent,  and  which  it  is  not  shown 
could  have  been  collected  with  leasonable  diligence.  Phelan  v.  HtUcIun- 
son,  602. 
6.  Where,  in  Settling  up  Accounts  of  Dissolved  Partnership,  interest 
is  charged  upon  notes  and  aocounts  upon  a  wrong  principle,  the  calcula- 
tion will  not  be  disturbed  if  no  substantial  injury  is  done.    Id, 

1.  In  Taking  Partnership  Account  upon  Dissolution  of  the  firm,  thi 

oapital  stock  should  not  be  taken  into  account  nntil  a  balance  is  struck. 
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and  then,  if  there  is  any  fond  on  hand,  each  ahonld  be  allowed  to  wilii* 
draw  hia  capital,  or  a  ratable  part  of  it.  Id, 
\.  Ix  Taking  Pa&tkkrship  Aoooctut  of  DraaoLVED  Fikm,  debta  doe  from  one 
of  the  partners  to  the  firm  shoold  not  be  dedacted  oat  of  the  aaaete  of 
tlie  firm.  They  should  be  deducted  oat  of  the  portion  coming  to  him 
after  a  balance  has  been  strack.     /J. 

0.  Whethbb  Partner  Who  Wmss  up  Pabtnzbship  ArFAnta  shoold  be 

allowed   reasonable  cowimisaions^  as  compensation   for  his  time  and 
trouble,  quart.     Id, 
10.  Partners  are  Entitled  to  Clahc  Benxtit  or  Exemption  Law  as  to 
property  belonging  to  the  partnership.    StewaH  v.  Browne  578. 

PAETY-WALLS. 

1.  Right  or  Adjoining  Owner  to  Use  Partt-wall  dobs  not  Comvi'itute 

Such  Encumbrance  upon  the  premises  or  defect  in  the  title  thereof  as 
will  relievo  the  vendee  from  his  contract  for  the  purchase  thereof.  Hett- 
drieka  v.  Stark,  549. 
<•  Description  in  Notice  or  Sale  of  Premises  as  "  Collins  Hotel  "  does 
not  import,  ex  vi  iermini,  that  the  walls  are  party-walls,  or  of  a  differsnt 
character.    Id, 

PAYMENT. 

See  Pleading  and  Practioe,  2. 

PLEADING  AND  PRACTICE. 

1.  Precedents  are  Evidence  or  Law.    Smith  v.  CommomeeaUh^  686. 

8.  Patment,  Tender,  and  Readiness  to  Pat  are  AmRMATrvB  Pleas,  cast- 
ing the  burden  of  proof  upon  the  defendant.  Nortfi  Pennsylvama  R,  R, 
Co,  V.  Adams,  677. 

t.  Answer  mat  be  Held  to  Aid  Complaint  which  distinctly  sets  out  most 
of  the  facts  necessary  to  entitle  the  plaintiff  to  the  relief  sought,  but 
omits  some  material  facts,  where  the  facts  so  omitted  are  clearly  stated 
and  admitted  in  the  answer.    Hawthome  v.  Smith,  397.  «^ 

4.  While  Written  Evidence  mat  be  Filed  as  Exhibits,  and  Reterred 
TO  as  part  of  the  pleading,  good  pleading  requires  that  the  substance  of 
such  evidence  shall  be  set  forth  by  proper  averments  in  the  pleading. 
Uarvey  v.  Kellif,  267. 

6.  Upon  Motion  por  Nonstht,  where  Evidence  is  Contlictino,  court 
should  assume  that  view  which  is  most  favorable  to  the  pLuntifil  Sheri" 
dan  V.  Brooklyn  and  Newton  li.  R,  Co,,  490. 

6.  It  is  Wholly  within  Discretion  or  Coitrt  to  Grant  or  Dent  a  mo- 

tion matle,  after  a  plaintiff  has  pat  in  his  evidence,  for  a  ruling  that, 
"  assuming  that  all  the  facts  offered  to  be  proved  by  the  plaintiff  were 
actually  and  fully  proved,  the  plaintiff  was  not  entitled  to  recover,"  and 
no  exception  lies  to  its  decision.     Bradley  v.  Pook,  144. 

7.  Refusal  to  Order  Nonsuit  is  not  Reviewable  in  the  supreme  court. 

U,  8.  Telegraph  Co,  v.  Wen(jer,  751. 

8.  Refusal  to  Strike  out  Evidence,  Admitted  without  Objection,  is  noi 

SuBJEcr  op  Exception.    The  proper  mode  is  to  request  the  ooort  ts 
charge  that  it  be  disregarded.     Id, 
f .  Omission  of  Court  Below  to  Instruct  on  Ant  Point  caknot  be  Com- 
plained OF,  where  the  court  was  not  asked  to  give  todi  iDstmotioik 
Seigel  v.  Robituon,  776. 


Imbez. 

10.  Okvxbal  Exoeftioh  to  LfflVRUonoN  19  Unavailino  if  It  Invulvb 
More  thav  Shvols  Profosition,  and  any  portion  of  it  be  correct; 
but  in  snch  case  each  portion  of  it  which  is  claimed  to  he  erroneous 
most  be  specifically  excepted  ta     McReady  v.  Rogers,  333. 

1 1.  Practicb  as  to  Vebdiot  aoainbt  Two  Joint  Demandants.  —  Where  two 
wards  are  joint  demandants  in  a  real  action  as  tenants  in  common,  aud 
where  a  verdict  against  both  has  been  properly  rendered  against  one  of 
them,  the  tenant  is  entitled  to  judgment  against  both;  for  where  the 
proof  of  title  of  either  is  defective,  the  action  must  fail  as  to  both,  unless 
the  writ  is  amended  by  striking  out  the  name  of  one  before  verdict;  and 
if  a  verdict  bias  been  rendered  against  both,  under  erroneous  instructions 
as  to  the  title  of  one,  the  judgment  ought  not  to  conclude  that  one,  and 
he  may  therefore  have  the  verdict  set  aside  as  to  him,  in  order  that  he 
may  become  nonsuit.  The  tenant  will  then  have  his  judgment  against 
both  demandants,  and  the  nonsuited  one  may  prosecute  his  right  by  a 
separate  suit.     CliondUr  v.  Simmons,  117. 

12.  Verdict  cannot  Operate  as  Abatement  of  Action  unless  rendered 
in  a  Boit  for  the  identical  cause  of  action,  and  between  the  same  parties. 
MetUady  v.  Rogers,  333. 

18.  Verdict  will  not  be  8et  aside  Merely  because  It  is  aoainst 
Weigbt  of  Evidence.    Bryani  v.  Carsoji  R.  L.  Co,,  403. 

14.  Distinct  Statement  on  Appeal  is  not  Necessary  where  the  record 
contains  a  statement  used  on  a  motion  for  a  new  trial,  which  purports 
to  contain  all  the  material  evidence  adduced  upon  the  trial,  and  an  assign- 
mont  of  the  errors  complained  of  by  the  appellant,  when  the  appeal  is 
taken  both  from  the  judgment  and  the  order  refusing  a  new  trial.    Id, 

15.  Prior  Action  Commenced  in  One  State  must  be  Bar  to  Subsequent 
Process  in  Another  to  charge  the  defendant  as  the  trustee  of  the  plain- 
tiff in  the  prior  action.     Whipple  v.  RMins,  64. 

8«e  AoENcr,  11;  Damages^  2-4;  Equtty;  Estates  of  Decedents;  £videngb| 

Office  and  Officers,  1. 

PLEDQE. 
See  EzBounoNSy  1;  Mortgages,  4. 

POWERS. 

1.  To  Effect  Valid  Sale  under  Power,  all  the  directions  of  the  power 

must  be  complied  with.     Cranston  v.  Crane,  106. 

2.  When  Power  of  Sale  Merely  Authorizes  Donee  to  Execute  Deed  in 

Name  of  Donor,  or  as  his  attorney,  it  must  be  so  executed;  and  the 
deed  of  sale  will  then  be  the  deed  of  the  donor  of  the  power,  and  not  of 
the  donee.     Id, 

t.  Power  of  Sale  may  be  Given  to  be  Executed  by  Deed  of  Donee;  and 
wben  snch  is  the  case,  the  deed  of  sale  not  only  may  but  must  be  exe* 
cuted  under  the  hand  and  seal  of  the  donee  of  the  power.    Id. 

4.  Power  of  Sale  may  be  Given  in  Alternative;  and  when  such  is  the 
<«se,  the  deed  of  sale  may  be  executed  either  by  the  donor  or  donee  of 
"the  power.    Id, 

^  ^  ywER  OF  Sale  in  Mortgage  of  Real  Estate  Which  Authorizes  Mort> 
lAOEE  "to  make,  execute,  and  deliver  to  the  purchaser  all  necessary 
eoQveyanoes  for  the  purpose  of  vesting  in  him  the  premises  sold  in  fee- 
simple  absolute,"  may  be  executed  by  the  deed  of  the  mortgagee,  reciting 
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the  power,  and  signed  and  sealed  with  his  own  name  and  seal;  and  if  tlie- 
mortgagee  is  a  married  woman,  it  is  not  nocca'viry  for  her  husband  to 
join  in  the  conTeyance,  or  consent  thereto  in  writuig:  See  Mass.  Gen. 
Stats.  18G0,  c.  lOd,  sec.  3.     Id, 
§.  ExKCUTioN  OF  Fo>VEa  OF  Sale  in  MoRxaAOB  of  Bjbal  Estate — Entrt 

BT    MOBTOAOEE  UNNECESSARY   WHEN  —  ACTS  WhICH    MORTGAGEE   'VIXT 

ExEOUTB  TUROUGU  OxuERS.  —  Power  of  sale  in  mortgage  of  real  estate^ 
which  provides  that  on  breach  of  the  condition  "  it  shall  be  lawful  for 
the  mortgagee  to  enter  into  and  upon  the  premises,  and  sell  and  dispose- 
of  the  same,  and  all  benefit  and  equity  of  redemption  of  the  mortgagor 
therein,  at  public  auctioa,  such  sale  to  be  upon  the  premised  granted,, 
first  giving  notice  of  the  time  and  place  of  sale,"  may  be  lawfully  esecuted. 
without  the  mortgagee  entering  upon  the  premisea  at  any  other  time  or 
in  any  other  manner  than  at  the  time  of  the  salj  and  for  the  purposes 
thereof;  and  the  entry  upon  the  premises,  the  giving  of  the  notice,  and 
the  conduct  of  the  sale  are  acts  which  the  mortgagee  may  execute,  and 
whose  authority  therefor  need  not  be  under  seal  or  in  writing.  Id, 
7.  Upon  Bbxach  of  Ck>NDinoN  in  Mobiqaoe  of  Real  Estate  CoNTAiNiNa 
PowKR  TO  Sell,  the  right  to  sell  attaches  at  once.    Id. 

8.   FOBECLOfiUBB  OF  MORTOAOB  OF  ReaL  EsTATE  CONTAINING  PoWER  TO  SeLL. 

IS  Made  Complete  by  Sale.    Id, 

9.  Redbkption  after  Breach  of  Condition  in  Mortgage  is  EgtrrrABLB 

Right.    No  remedy  is  given  at  law;  and  it  must  be  enforced  as  author- 
ised by  statute,  by  a  suit  in  equity.    Id, 

10.  Power  to  Sell  Contained  in  Mobtoaob  of  Real  Estate  is  a  power 
coupled  with  an  interest,  and  cannot  be  revoked.    Id. 

11.  Tender,  after  Breach  of  Condition  in  Mortgage  of  Real  Estate 
Containing  Power  to  Sell,  is  merely  Foundation  for  the  equitabU 
remedy  of  a  suit  to  redeem.  If  a  tender  be  made  and  not  .accepted, 
the  mortgagor  may  recover  the  premises  by  a  suit  in  equity  for  redemp- 
tion. This  applies  to  a  tender  made  before  as  well  as  after  an  entry 
for  breach  of  the  condition.  If  not  accepted,  it  has  no  effect  upon  th» 
legal  estate.  It  does  not  prevent  nor  delay  foreclosure,  unless  a  suit  to- 
redeem  is  brought  within  a  year  afterwards.  The  effect  of  the  breach  i* 
not  removed  by  a  tender  alone,  but  by  the  suit  in  equity  to  redeen^ 
which  follows  such  tender;  and  a  sale  under  the  power,  so  far  as  it  oper- 
ates to  transfer  the  legal  title  and  possession,  cannot  be  defeated  by  the- 
tender.     Id, 

12.  In  Some  Cases,  Court  will  Relieve  against  Forfeiture  of  Estate, 
in  Suit  at  Law  to  Enforce  Forfeiture  after  Breach,  by  orderin|( 
a  stay  of  proceedings  upon  full  perforniauce.  Tlio  conditional  judgment- 
in  an  action  to  foreclose  a  mortgage  is  of  thii  nature,  though  it  is  now 
secured  to  the  party  by  statute.  But  when  the  parties  have  provided 
another  mode,  by  which  a  foreclosure  may  be  effected  witliout  the  neces- 
sity of  such  a  suit,  no  such  relief  can  be  given.     /(/. 

18.  Defense  to  Writ  of  Entry  is  Insufficient  when. — Where  Mort- 
gaged Real  Estate  is  Sold  and  Conveyed  to  the  purchaser  under  a. 
power  of  sale  contained  in  the  mortgage,  which  authorized  the  mort- 
gagee, upon  breach  of  the  condition,  "  to  sell  the  premises,  and  all  bene- 
fit and  equity  of  redemption  of  the  mortgagor  therein,"  "and  to  execute 
and  deliver  all  necessary  conveyances  for  the  purpose  of  vesting  in  the- 
porchaser  the  premises  sold,  in  fee-simple  absolute  ";  and  if  the  mort- 
gagor has  not  obtained  a  decree  in  equity  to  restore  him  to  the  lega^ 
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right  of  po68688ion  which  he  forfeited  by  breach  of  the  condition  in  fail- 
ing to  pay  interest  on  the  stipulated  day,  — it  is  no  defense  to  a  writ  of 
entry  brought  against  the  mortgagor  by  snch  purchaser  for  possession  of 
the  premises  that  he  purchased  the  same  with  notice  that  after  th» 
breach,  but  before  the  sale,  the  mortgagor  tendered  to  the  mortgagee 
the  amount  of  the  interest  in  default,  with  interest  thereon  to  the  da  to 
of  the  tender,  and  with  full  compensation  for  all  expenses  and  trouLl» 
incurred  in  preparing  to  execute  the  power  of  sale.    Id, 

PRESCRIPTION. 
Sea  Adtsbsm  Possession;  Ripabiak  Rights,  3;  Wats,  4. 

PROBATE  COURTS. 
See  Estates  of  Decsdsmts. 

PROPERTY. 

On*  Like  Waiib,  is  not  Subject  of  Pxiopebtt,  except  while  in  actual 
oocnpancy.    Dark  v.  Johnston,  732. 

PUBUO  POLICY. 
See  CoiiTBAOTs,  2. 

QUESTIONS  OP  LAW  AND  FACT. 
See  AosNcr,  6;  Nfquqemgb. 

QUO  WARRANTO. 
See  CoBFORATXONs,  8-11;  Office  and  Officxb& 

RAILROADa 

I.  RAn.EOA'D  COMPANT  MAT  LOGATB  ITS  ROAOS  AND  STATIONS  ON  SuCH  ROCTS. 

and  at  moh  points  as  in  its  judgment  will  be  beneficial  to  its  own  and  the- 
poblio  interest^  in  the  abseoice  in  its  charter  of  any  prescribed  limit  of 
approach  towards  buildings  and  bridges.  FranJ^ord  T,  Co,  v.  PhUa-- 
delphki  B.  R,  Co.,  708. 

t.  Emission  of  Sparks  from  Stack  of  Locomotive  is  not  ix  Itself  Illegal^ 
and  a  loss  of  property  adjacent  to  a  railroad  from  the  sparks,  apart  froia 
misuse,  is  damnum  absque  tnjuria.    Id. 

1  Law,  in  Conferrino  Right  to  Use  Element  of  Danger,  Protects  the- 
person  using  it,  except  for  his  abuse  of  his  privilege;  but  in  proportion  to> 
its  danger  will  arise  the  degree  of  caution  and  care  he  must  use.    Id. 

I.  It  is  Duty  of  Railroad  CoifPANT  running  its  engines  in  close  proximity 
to  buildings  to  use  the  utmost  vigilance  and  foresight  to  avoid  iii j  ury.   hi. 

ft.  Railroad  Company  Achno  under  Special  Charter,  Which  Leasf^ 
Line  Constructed  under  General  Railroad  Law,  with  respect  to^ 
the  business  transacted  by  them  on  said  leased  road,  are  governed  by  the 
provisions  of  the  general  railroad  law,  and  cannot  claim  the  benefit  of 
such  exemptions  as  are  contained  in  their  original  charter.  McMillan  v. 
Michigan  8.  ^  N.  R.  R.,  208. 

C  Railroad  Company  is  not  Liable  in  Damages  for  Destruchon  or 
Bridge  by  sparks  from  its  locomotive  if  it  used  that  degree  of  care  and 
vigilance  which  the  relative  location  of  its  road  to  other  structures  de- 
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maaded.    The  exerdae  of  ordinary  care  in  procuring  a  good  and  aaf  • 
■park-catcher,  snch  as  are  in  ordinary  nse,  and  approved  by  experienced 
railroad  operators  aad  mechanics,  is  sufficient  on  the  part  of  the  company. 
Frani/ord  T.  Co.  v.  PkUadelpfda  R,  R.  Co,,  708. 
See  Agknct,  10;  GoMMOsr  Cabbibrs;  EicraKNT  Domain,  4,  5. 

REALTY. 

1.  Ownership  of  Lavd  Cabbies  with  It  Bight  to  its  PBODucia^  at  Uw  and 
in  equity.  No  change  can  take  place  in  the  title  to  the  fruits  of  the 
soil,  without  the  owner  parts  with  his  title  or  poaaession,  or  permits  its 
cultivation  for  the  benefit  of  another.     Rvth  v.  VougJU,  769. 

X  Labor  of  Others  for  Owner  of  Soil  Creates  No  Titlb  to  Pboditcisi^ 
though  mingling  in  the  production.    Id. 

REFEREES. 

1.  Referee  is  not  Officer  within  Meaning  of  CoNSTrrunoNAL  Proyisioji 

requiring  all  executive  and  judicial  officers  to  be  sworn  before  assuming 

their  duties.     Cnderwood  v.  JfcDi^eej  194. 
"2.  Judicial   Power,  in   Ck)NsnTnTioNAL    Sense,  is  not   Exercisxd  bf 

Referee  in  determining  facts  in  a  cause  submitted  to  him,  but  by  Uw 

court  in  giving  judgment.    IcL 

3.  Unless  Certain  that  Refbrbb  is  nr  Erbob  in  Findings  of  Fact,  eoorl 

will  sustain  such  findings.     Wetierlo  v.  De  WUt^  517. 

REPLEVIN. 

1.  Replevin  Lies  in  Pennsylvania  whebeveb  Onb  Cladcs  Goods  in  Pd»- 
SESSiON  OF  Another,  withaut  regard  to  the  manner  in  which  the  posses- 
sion was  obtained.    Herdic  v.  Young,  739. 

IS.  Replevin  is  Founded  upon  Unlawful  Taking,  which  fixes  the  character 
of  the  recovery,  and  enters  directly  into  the  question  of  damages.     Id. 

X  Replevin  Sounds  in  Damages  as  Trespass;  and,  it  seems,  exemplary 
damages  may  be  given  where  there  has  been  outrage  in  the  taking,  or 
vexation  and  oppression  in  the  detention.     Id, 

4.  Verdict  for  Plaintiff  in  Replevin  Transfers  Titlb  to  Defendant,  it 

seems,  on  a  plea  of  property  and  retention  by  the  defendant.     Id. 
Ik  Measure  of  Damages  in  Replevin  mat  be  Less  than  Value  of  Prop- 

ERTV  in  a  proper  case,  as  it  may  go  beyond  the  value  to  compensate  for 

injustice  and  outrage.     Id, 
C  >f  easure  of  Dabiages  in  Replevin  for  Loos  Cut  from  Adjoining  Tract 

through  Bona  Fide  Mistake  as  to  the  boundary  line,  and  transported 

to  a  boom,  is  the  value  of  the  logs  at  the  boom,  less  the  cost  of  cutting, 

hauling,  and  driving  them  there.     Id, 

See  Bailments;  Contracts,  7. 

RES  ADJUDICATA. 
See  Estates  of  Decedents,  6;  Judombnts^  II,  13^ 

RESCISSION. 
See  Contracts,  4-8;  Sales,  S»  9. 

RESTRAINT  OF  TRADE. 
See  DAMAOBSft  i. 
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RIPARIAN  RIGHTS. 

I..  Fbescriptivs  Rioht  to  Render  Running  Water  UNnr  for  Drdvkxno 
or  domeetic  purposes  requires  the  strictest  proof  of  its  existence.  MC' 
CaSum  ▼.  OtrmatUown  Water  Company,  G5G. 

2.  No  One  has  Right  to  Pollute  Water  Flowing  through  his  Lands  so 

as  to  render  it  unfit  to  be  used  by  the  land-owner  below  for  domestic 
purposes.    Id, 

3.  Upper  Riparian  Proprietor  CLAni ino  Right  bt  Prescription  to  Pol- 

lute Stream  cannot  do  so  to  a  greater  extent  than  it  was  polluted 
at  the  oommencenient  of  the  twenty-one  years.  The  right  must  bo 
measured  by  the  enjoyment.    Id, 

SALES. 

!•  Mere  Contract  to  Sell  Personal  Propertt  without  Ant  Deliyery, 
either  actual  or  symbolical,  does  not  pass  the  title  as  against  third  per- 
sons, although  it  may  haye  that  effect  as  against  the  vendor.  Brown  v. 
Pkrce,  67. 

1L  As  between  Two  Bona  Fide  Purchasers  of  Same  Chattels,  he  who 
first  obtains  delivery  and  possession  of  them  has  the  better  title  against 
the  other,  notwithstanding  the  contract  of  sale  of  the  latter  with  the 
vendor  may  have  been  prior  in  point  of  time  to  that  of  the  former.   Id, 

S.  Fraud  does  not  of  Itself  Render  Sale  Void,  but  only  voidable  at  the 
election  of  the  vendor.  Until  avoided  or  rescinded,  the  contract  of  sale 
remains  in  force,  and  the  title  to  the  property  passes  to  the  vendee. 
The  vendor  may,  if  he  sees  fit^  set  it  aside  on  the  ground  that  it  was 
procured  by  fraud;  but  unless  a  rescission  is  made,  the  sale  takes  effect 
and  the  property  passes.    Id, 

4.   iNSTRUOnONS  TO  JURT  —  FaLSS  AND  FRAUDULENT  REPRESENTATIONS. — 

The  plaintiff  bought  certain  pretended  shares  in  a  corporation  fraudu- 
lently organized,  induced  thereto  by  the  alleged  false  and  fraudulent 
representations  of  the  defendant  *'that  said  corporation  was  all  right, 
and  would  immediately  prosecute  the  development  of  its  property,  and 
the  business  for  which  it  was  organized.**  Held,  that  it  was  properly  left 
to  the  jury  to  interpret  these  statements,  in  connection  with  all  the  cir- 
cumstances of  the  case.    Bradley  v.  Pookt  144. 

i.  Knowledge  on  Part  of  Plaintiff  of  Condition  of  Corporation,  lutld 
to  be  insufficient  ground,  in  the  particular  case,  for  setting  aside  a  ver- 
dict in  his  favor  rendered  in  an  action  brought  by  him  to  recover  money 
obtained  by  false  and  fraudulent  representations  made  in  the  sale  of 
stock.    Id, 

C  Action  on  Ijiplied  Warrantt  of  Title  mat  be  Maintained  by  Vendee 
OF  Wood,  where  he  has  paid  for  it,  but  can  obtain  no  title  thcreta 
Brown  v.  Pierce^  57. 

7.  Respective  Rigiits  of  Purchasers  from  Same  Vendor.  — Where  T.,  by 
means  of  fraudulent  representations  to  P.,  procures  the  sale  to  himself 
of  a  portion  of  certain  chattels  owned  by  P.,  but  of  which  T.  at  the 
time  is  in  lawful  possession,  and  P.  does  no  act  to  disaffirm  T.'s  title  oo 
the  ground  of  such  fraud,  T.  may  reclaim  and  maintain  possession  of 
the  entire  portion  so  sold  to  himself  against  a  subsequent  bona  Jidt  pur- 
ohaser  to  whom  P.  has  sold  and  delivered  part  of  the  same  under  the 
mistaken  belief  that  the  total  quantity  of  chattels  was  sufficient  to  sat- 
isfy both  sales,  although  such  belief  was  induced  by  the  fraudulent 
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representatioDB  of  T.;  and  the  second  pnrchaaer,  in  an  action  agaiast  P. 
on  the  warranty  of  title  implied  in  the  sale  to  himself,  may  recorer  ihm 
value  of  the  chattels  so  reclaimed  from  him  by  T.    Id. 

B,  PtntCHASER  OF  Slaves  at  Salb  under  Void  Order  of  Probatb  Court 
cannot  plead  as  an  excuse  for  failure  to  rescind,  by  returning  or  offering 
to  return  the  slaves,  the  fact  that  he  did  not  discover  the  defect  of  title 
until  after  emancipation  of  the  slaves,  and  that  he  could  not  then  return 
theuL     Ware  v.  Houghton,  258L 

9.  Purchaser  with  Wa^lranty  Electhno  to  Rescinu  Salb  ior  Sobcb  De- 
fect IN  Title  or  Qualttt  must  forthwith  return  or  tender  back  tb^ 
subject-matter  of  the  sale,  or  give  notice  to  the  seller  to  take  it  back^ 
and  if  instead  he  keeps  the  property  aii  unrea»ouable  time,  or  uses  it 
and  exercises  the  dominion  of  an  owner,  he  cannot  treat  the  sale  as  void. 
Id. 

See  Bailments;  Exxoutobs  and  Admini!?trator8,  10-12;  Powers;  Statuts 

or  FRAUD& 

SCIRE  FACIAS. 
See  Mortqaoes,  1 1,  12. 

SEDUCTION. 

AonoHS  FOR  Seduction  abb  Founded  in  Purx  Wbonq  npon  the  li^it* 
d  the  master  in  the  person  of  the  servant^  for  which  trespaas  or  cu» 
will  lie.    FairmoutU  R'y  Co,  v.  StuOer,  714. 

SET-4>FF. 

1.  To  JUDGICBNT  THBBX  CAN  BE  No  SbI^FV  OF  DbBT  NOT  IN  JUDGIONT. 

Thorp  V.  Wtg^arth,  7B». 

2.  One  Judgment  mat  be  Set  off  against  Another  through  Equttablb 
Powers  of  Court;  but  to  a  judgment  ripe  for  execution  there  can  be 
but  one  answer,  to  wit^  payment  pure  and  simple.  Id, 
i.  State  Bank  Notes  Ineffectual  as  Set-off  when.  —  A  national  bank 
aswMsiation  was  organized  from  a  state  bank.  Such  association  recovered 
judgment  for  a  debt  due  it,  and  afterwarda  became  insolvent.  The 
debtor  then  procnred  notes  of  the  original  state  bank,  which  the  asso- 
ciation was  liable  for,  to  pay  his  debt,  ffeid,  that  he  had  no  right  <^ 
set-off  against  the  judgment.    Id, 

SHERIFFS. 
See  Costs,  2;  Executions^  3. 

SHIPPING. 

Master  of  Vessel  Who  is  also  Part  Owner  does  not,  by  Vibtub 

thereof,   have  a  special  privilege  called  or  known  as  a  sailing  or 

master's  interest^  which  will  prevent  the  owners  of  a  majority  interest  in 

the  vessel  from  displacing  him  as  master  at  their  pleasure.     Ward  v. 

Suchnan,  479. 

See  JuRiBDicnoN,  1;  Mortqaoes,  3. 

SLANDER. 

1.  Whethbr  Slanderous  Words  are  Actionablb  in  Thxmsbltbs  as  imput- 
ing criminality,  without  alleging  special  damages,  depends  npon  wbethir 
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the  chacge,  if  tnie,  would  subject  the  party  charged  to  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infamous  punish- 
ment.    Alfele  v.  Wrigla,  615. 

"S.  Words  Charging  Fbmalb  with  Want  of  Cuaj9tit7,  or  which  have  a  ten- 
dency to  wound  her  feelings,  bring  her  into  contempt,  and  prevent  her 
from  occupying  such  position  in  society  as  is  her  right  as  a  woman,  are 
actional  per  m  in  Ohio.  But  this  rule  is  not  extended  to  one  of  the  male 
sex,  where  the  words  are  of  similar  character.    Id, 

^  Words  Whiq?  Charos  Man  with  Gross  Dishonestt,  for  which,  if  true, 
he  would  be'liable  in  a  civil  action,  but  which  do  not  import  a  charge  of 
burglary,  larceny,  or  other  crime,  are  not  actionable  per  m.  The  rule 
is  here  applied  to  words  spoken  by  one  partner  against  the  other.     Id. 

4.  Alleged  Slanderous  Words  do  not  Impute  Ant  Criminal  Oftensb, 
unless  it  appears  from  the  record  that  the  words  set  forth,  by  their 
natural  signification,  when  interpreted  in  the  light  of  the  extrinsic  facta 
alleged,  are  fairly  capable  of  such  a  meaning.     Ooodnch  v.  Hooper,  49. 

ft.  Meaning  of  Alleged  Slanderous  Words  cannot  be  Enlarged  bt 
Innuendoes  to  impute  a  criminal  offense,  and  where  the  words  set  out 
are  not  capable  of  such  construction,  the  declaration  will  be  adjudged 
bad  on  demurrer.  The  language  must  be  read  and  inteipreted  by  the 
court  as  it  would  ordinarily  be  understood  by  mankind.    Id. 

6.  Ko  Innuendoes  are  Kegsssart  under  Massaohusetis  System  of  Plead- 

ing; but  if  the  natural  import  of  the  words  is  not  intelligible  without 
further  explanation  or  reference  to  facts  understood  but  not  mentioned, 
or  parts  of  the  conversation  not  stated,  the  declaration  should  contain 
a  condfts  and  clear  statement  of  such  things  as  are  necessary  to  make 
the  words  relied  on  intelligible  to  the  court  and  jury  in  the  same  sense 
in  which  they  were  spoken:  See  Oen.  Stats.,  c.  129,  sec.  87.    Id. 

7.  Words  Which  do  not  Impute  Ant  Criminal  Offense,  and  Which  are 

not  AcnoNABLB. — In  tort  for  slander,  the  declaration  alleged  that  in 
conversations  concerning  the  plaintiff,  and  his  acts  as  collector  of  cue* 
toms,  in  reference  to  the  settlement  of  a  claim  in  behalf  of  the  United 
States  against  W.,  the  defendant  used  these  words:  "G.  [the  plaintiff] 
bad  not  accounted  to  the  department  for  the  sum  paid  by  W.,  by  some 
|32;000";  and  also  words  substantially  as  follows:  "That  in  the  settle- 
ment for  the  alleged  frauds  by  W.,  amounting  to  many  hundreds  of 
thousanda  of  dollars,  the  amount  paid  by  W.  was  $157,224;  that  only 
$125,224  was  accounted  for;  that  it  was  not  known  what  had  been  done 
with  the  balance;  and  it  was  understood  that  this  settlement  was  made 
through  the  intervention  of  S.  and  his  partner,  the  late  deputy  collector; 
that  it  was  discreditable  to  the  government  to  have  it  genei^y  known 
that  the  sum  of  $157,224  was  paid  by  W.  in  a  settlement  with  the  gov- 
ernment, and  that  $32,000  of  that  sum  was  not  accounted  for."  Held, 
on  demurrer,  that  these  words  did  not  by  their  natural  sense  and  mean- 
ing impute  to  the  plaintiff  any  criminal  offense,  and  were  not  actionable, 
although  the  plaintiff  by  innuendoes  averred  that  they  imputed  to  him* 
self  the  crimes  of  embezzlement  and  of  receiving  a  bribe,  and  were  se 
understood  in  the  conversationa  alleged.    Id. 

SPECIFIO  PERFORMANCR 

L  Eqxtitt  will  Enforob  Parol  Agreement  between  two  that  one  will  pur- 
chase land  for  the  other,  and  take  the  title  to  himself  and  hold  it  for  such 
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other  until  the  latter  can  pay  for  it»  and  when  paid  for  will  convey  it  to 
him.    Cohn  v.  Cltnpmaut  009. 

2.  Specifio  Performance  op  Parol  Contcact  for  Sals  of  Lakd  will  not 
BE  EInforced  unless  a  contract,  dear,  definite,  and  unequivocal  in  ita 
terms  is  admitted  by  the  answer  or  satisfactorily  established  by  compe- 
tent proof.     Poland  v.  O'Connor,  327. 

tb  Sfxoific  Performance  of  Contract  for  Sale  of  Land  wtll  not  e& 
Decreed,  where  the  Tendeo  has  been  guilty  of  gross  negligence;  nor  will 
a  court  of  equity  allow  parties  to  lie  by,  with  a  view  to  see  whether  the 
oonipnct  will  prove  a  gaining  or  losing  bargain,  and,  according  to  the 
event,  either  abandon  it,  or,  considering  the  lapse  of  time  as  nothing, 
ebdin  a  specific  performance.    McAusland  v.  Fundi,  258, 

SPENDTHBIFTa 

1.  It  IS  Coxpetekt  fob  Statute  to  Make  Adjudigatiow  of  Spendthrift  » 
Disabilitt  relate  back  to  the  time  of  the  commencement  of  proceedings 
against  him;  history  of  legislation  upon  this  subject  given.  Chandler  v. 
Simmoiu,  117. 

%  Contract  of  Spendthrift,  when  Void — Ratification  of  Minor's  Con- 
tract, WHEN  Void.  —  Under  section  10,  chapter  109,  General  Statutes 
of  Massachusetts,  1860,  all  contracts  of  a  spendthrift,  except  for  neoes- 
nries,  and  all  sales  or  transfers  of  property  made  by  him  pending  pro- 
ceedings against  him,  are  void;  and  an  adnlt*s  ratification  by  a  sealed 
instniment  of  a  conveyance  of  real  estate  made  by  him  while  a  minor  is 
a  Toid  contract,  if  executed  after  a  copy  of  a  complaint,  under  section  9, 
ehapter  109,  of  said  statutes,  to  place  him  under  guardianship  as  a  spend- 
thrift^ and  of  the  order  of  notice  thereon,  has  been  filed  in  the  registry 
of  deeds,  and  after  a  guardian  has  been  appointed  by  the  probate  court,, 
and  while  an  appeal  is  pending  in  this  court,  which  afterwards  affirms 
the  decree  of  appointment.     IcL 

%  Spendthbut  under  Guardianship  cannot  even  Make  Acknowledo- 
XINT  that  will  take  his  debt  oat  of  the  statute  of  limitations;  bat  his 
guaxdian  may  bind  the  ward's  estate  by  such  an  acknowledgment.    Id» 

STATUTE  OF  FRAUDa 

1,  Obal  Aobxemsnt  Which  may  or  hat  not  be  Fullt  Pkbioriced  within 
One  Tear  is  not  within  That  Clause  of  Statute  of  Frauds  which 
requires  any  "agreement  not  to  be  performed  within  one  year  from 
the  making  thereof"  to  be  in  writing  in  order  to  support  an  action 
thereon.    Doyle  v.  Dixon,  80. 

S.  Agreement  is  not  within  One-tbab  Clause  of  Statute  of  Frauds  if 
it  will  be  completely  performed  according  to  its  terms  and  intention,  if 
either  party  should  die  within  the  year.    Id. 

tb  If  Agreement  cannot  be  Completelt  Performed  within  One  Year, 
the  fact  that  it  may  be  terminated  or  further  performance  excased  or 
rendered  impossible  by  the  death  of  the  promisee  or  of  another  person 
within  a  year  is  not  sufficient  to  take  it  out  of  the  statute  of  frands.   Id. 

4b  If  Death  of  Pbomisob  within  One  Yeab  Mebblt  Pebvents  Full  Pir- 
lOBKANGB  OF  AoBEBMSNT,  it  is  within  the  one-year  danae  of  the  statnta 
of  frauds;  but  if  his  deatii  would  leave  the  agreement  completely  pe^ 
fomied  and  its  porpose  fully  carried  out,  it  is  not    Id. 
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0.   AORXEMSNT  NOT  TO   EnGAGB  IN  CERTAIN   KiND  OF  BUSINESS  AT  PaKTICU- 

LAB  Place  for  specified  number  of  years  or  hereafter  is  not  within  that 
provision  of  the  statute  of  frauds  which  requires  agreements  not  to  bo 
performed  within  one  year  from  the  making  thereof  to  be  in  writing  in 
order  to  support  an  action  thereon.     Id. 

6L  Telegram  Acceftino  Offer  bt  Telbgrafh  to  Sell,  together  with  lettei 
of  same  date  signed  by  same  party  and  to  the  same  effect,  afford  sullj- 
cient  evidence  of  subscription  by  said  party  to  take  the  case  out  of  the 
statute  of  frauds.     Trevor  v.  Wood,  511. 

7.  Oral  Ck>NTRACT  for  Sale  of  Personal  Profertt  is  Valid,  though 
under  the  statute  of  frauds  some  memorandum  in  writing  signed  by  tho- 
defendant  may  be  necessary  to  enable  the  plaintiff  to  enforce  it.  Hunter 
▼.  OiddingSf  54. 

S.  Written  Memorandum  of  Contract  between  II.  and  G.,  and  Signed 
BT  G.  with  his  Own  Name,  is  Sufficientlt  Executed  wituin  Stat- 
ute OF  Frauds  to  enable  H.  to  enforce  the  contract^  although  H.'» 
name  was  signed  to  the  memorandum  by  an  attorney  in  fact,  without 
adding  his  own  name  as  attorney,  and  the  memorandum  contained  notli- 
tng  to  indicate  that  it  was  executed  by  him  as  attorney,  and  although 
G.,  the  party  sought  to  be  charged,  supposed  that  he  was  contracting 
with  the  attorney  personally,  and  that  the  signature  which  the  attorney 
tifixed  was  his  own  name;  and  if  it  is  set  up  in  defense,  against  the  en- 
forcement of  the  contract,  that  such  supposition  was  caused  by  fraud 
or  pretense  of  the  attorney,  that  is  for  the  jury,  and  not  for  the  court  to 
pass  upon.     Id. 

91.  Vendee's  Tftlb  cannot  be  Contested  as  being  within  Statute  of 
Frauds,  because  the  contract  of  sale  was  verbal,  by  one  who  advanced 
the  unpaid  purchase-money  to  the  vendor,  taking  from  him  a  deed  as 
seenrity  therefor.    Houser  v.  Lamoni,  755. 

10.  Statute  of  Frauds  cannot  bb  Used  bt  Pladitifv  nr  Eixctment,  so  as 
to  convert  a  mortgage  in  the  form  of  a  deed  into  an  absolute  conveyance, 
where  the  purchaser  of  property  at  an  orphans'  court  sale  agreed  ver- 
bally to  sell  it  to  the  defendant,  and  reoeived  part  of  the  purchase- 
money,  but  took  the  deed  in  his  own  name  as  security  for  the  balance, 
which  was  afterwards  advanced  to  him  by  the  plaintiff,  <to  whom  he 
made  a  deed  of  the  property  as  security  therefor.    Id. 

11.  Possession  Taking  Parol  Contract  for  Sale  of  Land  out  of  Statute 
OF  Frauds  is  not  shown  by  proof  that  the  vendee  used  the  lot  which 
adjoined  his  warehouse  for  storing  lumber  and  wagons.  Poland  v.  O^Con- 
nor,  327. 

12.  It  is  not  Evert  Possible  Act  of  Vendee,  Done  with  Reference  to 
Parol  Contract  for  sale  of  land,  that  will  remove  it  from  the  statute  of 
frauds,  but  only  those  to  which  he  has  been  induced  by  positive  action 
or  permission  of  the  vendor;  or  at  most  by  those  results  that  naturally 
flow  from  the  agreement     Id. 

13.  Purchase  of  Building  by  Vbndeb  in  Pabol  Contract  for  Sale  of 
Land,  with  a  view  to  placing  it  on  the  premises,  will  not  take  the  con- 
tract out  of  the  statute  of  frauds.    Id. 

14.  Payment  of  Portion  of  Purchasb  Pricb  is  not  Part  Performance 
taking  parol  contract  for  sale  of  land  oat  of  the  statute  of  frands.    Id. 

15.  To  Take  Pabol  Contract  fob  Salb  of  Land  out  of  Statute  of  Frauds 
tiftsre  must  be  uneqnivocal  and  satisfactoiy  evidence  of  possession  given 
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and  entered  upon,  or  of  acts  clear,  certain,  and  definite  in  their  object^ 
and  having  reference  to  the  contract    IdL 

16.  Acts  of  Possession  Done  attsb  Vendor  has  Disavowed  Parol  Coh- 
TRAOT  for  sale  of  land,  made  liy  an  nnaathorized  agent,  are  without 
warrant,  and  will  not  take  the  contract  out  of  the  statute  of  franda.   Id, 

17.  Pennsylvania  Statute  of  Fbauds  hoes  not  Apply  to  Pabol  Con- 
TBACTS  tor  Sale  of  Lands  in  Another  State,  and  does  not  avoid  soch 
contracts  though  made  in  Pennsylvania.    Seigel  v.  BotiMtm^  11^ 

STATUTE  OP  LIMITATIONS. 
Hqn-bisidknob   of  Party  Cladono    Real   Estate  does  not  afiect  or 
qualify  the  provisions  of  section  5  of  the  Nevada  statate  of  limitations. 
ChoUar-PofoA  M.  Co.  v.  Kennedy,  409. 

STATUTES- 

Xn  Amending  Law,  Legislature  may  Substitute  Any  Provision  they 
please  for  any  other  provision,  whether  cognate  or  not,  if  the  new  section 
IB  not  foreign  to  the  subject  indicated  by  the  title  of  the  law  in  which  it 
is  inserted.     Underwood  v.  McDuffee,  194. 

See  Constitutional  Law; 

SUBROGATION. 

1.  Subrogation  is  Equitablb  Result  Purely,  and  depends  on  facts  to  de* 
velop  its  necessity,  that  justice  may  be  done.     Mover's  Appeal,  783. 

^  Privity  of  Contraot  is  not  Necessary  to  Support  Subrogation.  It 
exists  upon  principles  of  mere  equity  and  benevolence.    Id, 

3.  Subrogation  will  not  Arise  in  Favor  of  Mere  Stranger,  but  only  in 

favor  of  a  party  who  on  some  sort  of  oompulsion  discharges  a  demand 
against  a  common  debtor.     Id, 

4.  Subrogation  dobs  not  Apply  in  Favor  of  Mere  Volunteers.   They 

can  obtam  the  right  of  substitution  only  by  contract.    Id, 

4L  Cases  Illustrating  Who  are  not  to  be  Regarded  as  Volunteebb  aitd 
Strangers  with  respect  to  the  right  of  subrogation.    Id, 

4.  Subrogation  is  Applioablb  wherever  Payment  is  Made  under  a  Inti- 
mate and  fair  effort  to  protect  the  ascertained  interests  of  the  party 
paying,  and  when  intervening  rights  are  not  legally  jeopardized  or  de- 
feated.   Id, 

7.  Entry  of  Satisfaction  of  Judgment  dobs  not  Eztinouibr  Judgmbnt 
except  in  favor  of  intervening  liens.    Id, 

fb  Example  of  Principles  of  Subrogation  Applied.  —  A  number  of  judg- 
ments were  entered  against  two  debtors,  some  joint  and  some  several, 
executions  were  issued,  and  land  held  jointiy  by  them  was  levied  on. 
The  court  ordered  the  undivided  interest  of  one  of  the  debtors  to  be  sold 
separately.  A  junior  judgment  creditor,  believing  the  land  would  be 
sacrificed,  after  the  execution  plaintiffs  had  refused  to  assign  their 
judgments  to  him  on  payment,  paid  the  executions  to  the  sheri£^  and 
satisfaction  was  entered.  No  other  liens  having  intervened,  he  was  sub- 
rogated to  the  rights  of  the  execution  plaintiffs,  and  the  satisfactica 
Id. 

SURETYSHIP. 

See  Ateaohmbnt,  6,  6;  Bonds;  Subbooaxiox. 
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1.  TkUMnunr  ObMFiinr  la  Ouiltt  or  Obom  Nwuoxho^  and  is  flMnfan 
liable  to  tbe  aender  of  tlie  message  for  such  damage  aa  he  anstained  in 
eanseqnenoe  thereof,  where  a  prepaid  meesage,  aent  from  one  plaoe  to 
another  over  the  company's  line,  did  not  get  beyond  an  intermediate 
point,  and  no  reason  was  given  by  the  company  for  its  failnre  to  trans- 
mit the  message  to  its  destination.    Ufdttd  States  TeL  Co.  v.  Wenger,  751. 

S.  IfaASunn  of  Damaobs  for  Failuu  of  TnjEoitAFn  Comfant  to  Traks- 
MIT  Messagb  ordering  the  purchase  of  certain  stocks,  which  were  after- 
wards bought  under  another  order  at  advanced  prices,  is  snch  advance, 
that  being  the  damage  which  must  reasonably  be  presumed  to  have  been 
eentempUtted  by  the  parties,  since  the  message  disclosed  the  nature  of 
the  bmdneas  to  which  it  related,  and  ita  object  was  to  buy  stock  as  soon 
aa  reoeived,  no  other  time  being  named.    Id, 

S.  DWSLABATXONS  OF  BrOKKBS  AA  TO  BXASON  WBT  ThXT  DID  NOT  BUT  StOCK 

on  the  receipt  of  a  letter  ordering  its  purchase  are  not  admissible  in 
favor  of  the  principal,  in  an  action  by  him  against  a  telegraph  company 
to  recover  damagee  for  the  failure  to  transmit  a  previous  message  to  the 
brokers  ordering  the  purchase,  the  deeUratians  not  being  re$  ff€ttm  in 
regard  to  the  eontraet  to  aend  the  meesage.    Id. 

4k  IjAXiLrnr  of  Tkooeath  CoitPAiiT  fob  Nbouobiiob  nr  DBUTBBiifo  Mia- 
MAom,  — The  Uanks  of  a  telegraph  oompany  oontained  certain  terms  and 
eonditioiis,  limiting  to  a  small  snm  the  liability  of  the  company  for  error 
or  delay  in  the  transmiasioB  or  delivery  of  any  measige.  Theeompany 
leeeived  a  message  written  upon  one  of  tiieee  blankly  addrsseed  to  a 
plaosr  on  the  line  of  a  second  company,  coUeeted  pay  for  ita  tmnsmiasion 
tts  whole  distance,  forwarded  it  to  the  tecminna  of  its  own  line,  and 
tfwiv  delivered  it  to  the  eeeond  oompany,  wfaieh  forwarded  it  to  ita  desta- 
mtioa.    HcU^  that  the  eeeond  oompaByoonld  not  avail  itMlf  of  tlietirmB 

^  and  oonditiona  in  the  blank  limiting  the  liability  of  the  flxat  company, 
and  thna  eecape  liability  fornegligeaee  in  delivering  the  measage.  Sqmirt 
T.  Weatem  Unkm  Tel  Co.,  167. 

(k  HbABUBB  OF  DamAOBS  fob  NbQLBCT  of  TPiBBBSFH  COKPAirT  TO  SBSiOir- 

ABLT  I>BLITBB  Mbhaob  agreeing  to  aooepi  an  eflisr  to  eeU  gooda  a*  m 
eartain  price,  in  oonseqnenoe  of  which  the  bargain  is  lost^  is  the  ad- 
jtttiflnal  sum  whieh  the  platntiif  would  have  been  compelled  to  pay  at 
^     ttie  same  place  to  obtain  the  same  quantity  of  similar  goods.    Id, 
&  Qmmnr  of  Bbokbb  ib  hot  AmttmnaM  aa  to  the  osrtainty  that  aftock 
ooold  have  been  purdiased  at  the  quotation  prices,  at  a  osrtain  tiaM^  in 
an  action  against  a  tdegraph  oompany  for  ita  fiulwre  to  traosmii  a  mes- 
aage  to  brokers,  ordering  the  porchaae  of  certain  atoaka.     CT.  3  .Teh' 
graph  Co,  T.  Weitger,  761. 
^  See  CoKTBAora^  8. 

TENDER. 

€lmtm  nr  Aonoir  AOAZHsr  Cbbditob  is  not  CkxiD  Tbvsbb  or  Patmiht  of 
JuDOMBinr  or  execution.     7%frp  v.  Weg^atrtk,  789. 

See  Flbaddto  aitd  Fbactioi^  2. 

^  TnXB. 

CtanBAL  Bulb  that  Dbbzv  atitb  Tttlb  oabbot  bb  Birnni  tkna  Hm*  flraoi 

wliioh  it  is  derived  is  subject  to  many  necessary  ezoeptioBB.    McAmkmd 

▼•  Amctt;  368. 

An.  Daa  You  xom-M 


850  Index. 

TORTS. 

Hfo  LaoAL  RncxDr  Eznns  ior  Torts  SPBiBonro  fbqm  CorauLor  whkk 
eoDsist  in  »  mere  omianoa  of  a  oantraot  dafy,  exoept  by  an  aetaoa  oq  tlio 
€Ma,  which  mart  be  by  the  perty  injured,  end  oeaaot  bo  fay  the  oMutar. 
Fahmoumi  Co,  ▼.  SttUkr,  71i. 

TRBSPASSL 
Smibt  bt  Holder  of  Mortoaob  itpon  Ova  of  Srvbul  Dkaubxd  Lon 
OF  Wild,  akd  Uvoooufied  Lakd  in  the  seme  oonnty,  in  tiie  naxne  of 
■11,  gives  him  oonetnictiTe  legal  poeeewion  of  ell,  lo  tiiat  he  may  main- 
tain troipaie  against  any  person  afterwards  entering  witiiont  right  vpsA 
any  of  the  other  lot%  if  the  lots  are  oovered  by  the  same  mortgige^  vpea 
the  same  oondition.    Oremr.  PeUhgiHUL 

TBOVER. 
See  Oo-TXVANor,  8. 

TRUSTS. 

1.  (hn  Who  Takis  CknrysTANoi  of  Rsal  Estati  ss  Twmrr  for  ii'AMMMh 

Woman  mat  MoRiaAOB  the  same  to  aeoare  the  payment  of  tiie  por- 
ohsBo  money,  irfiere  the  deed  and  mortgage  are  esecnted  at  tiie  same 
time,  and  form  part  of  the  same  transaction.    JfoerfeA  ▼.  Chrkr^  873L 

2.  CiBTiTi  QUR  Trubt  IS  Nbobssabt  Partt  to  Suit  for  FoRBOLoauBB  of  a 

mortgage  ezeented  by  a  trostee  upon  the  trust  estate;  and  if  saoli  ontal 
qtm  tnut  be  a  married  woman,  her  hnsbsnd  is  also  a  necessary  parly.  /dL 

li  Bvoltivo  Trust  is  Crbated  in  Criditor  for  Bbbior  as  to  a  part  of 
the  debtor's  Und  which  the  creditor  ▼erbally  agreed  to  reoonTey  to  the 
debtor,  if  he  wonld  waive  his  exemption  and  permit  tiie  whole  tract  to 
bo  sold  at  sherifif  *s  sale,  under  an  execution  levied  upon  il^  and  to  be 
bought  in  by  the  creditor.    BetghY.  ITeali,  762. 

C  RnuLTiNO  Trust  will  bb  Upheld,  althon^^  the  title  to  the  land  is  ao> 
quired  through  a  judidal  sale.    Id, 

I.  BasuiflnNO  Trust  will  bb  Upheld  aoainbt  Objection  of  Uncbbtaintt, 
where  a  creditor  verbally  agreed  to  reoonvey  to  the  debtor  fifteen  aores 
of  land  around  the  debtor's  house,  part  of  a  tract  of  fif^-ei^t  aorss^  if 
the  debtor  would  waive  his  exemption,  and  permit  the  whole  tract  to  b^ 
sold  at  aherjff 'a  sale^  under  an  execution  levied  upon  il^  and  to  be  boo^t 
in  by  the  creditor.  The  law  presumes  that  the  land  was  meant  to  be 
laid  off  in  a  reasonable  shapes  and  the  parties  can  afterwards  do  H^  oril 
eao  win  nol^  tiie  other  can,  on  notice.    Id, 

See  Equitt,  7. 

USAGE. 

!•  Cubbok  or  Ubaob  wnx  not  be  Allowed  to  Ezibnd  Riobt  to  Act  for 
and  receive  compensation  from  both  parties  to  matters  in  which  the  in* 
tsrasts  of  the  parties  are  or  may  be  diTorse.     WaXher  v.  Otffood,  168^ 

%  Ant  Usiaob,  in  Order  to  be  Operativb  as  Sbowino  Fulfillment  of 
Oontract,  must  be  reasonaMo,  and  be  of  sobh  a  nature  that  it  dose  not 
in  any  degree  tend  to  controvert  the  wdl-estabUshed  miss  of  law.  BmH 
▼.  Bkhaardwit  156. 

See  Common  OABRTBRsy  S6;  Oubiomb. 


Index.  851 

USURPATION. 

See  CORI^OKATIONS,  8-11. 

USURY. 

Wbxbb  AoRKiMEWT  fOR  LoAN  OF  MoNET  IS  Madi  IN  New  Yokk,  and 
the  money  there  advanoed,  a  note  payable  in  New  York,  and  given  as  se- 
curity porsnant  to  the  terms  of  the  agreement,  though  made  in  Nebraska, 
is  a  mere  incident  of  the  agreement,  and  is  governed  by  the  laws  of  New 
York;  and  therefore  it  may  be  void  by  reason  of  the  usury  laws  of  that 
state,  though  valid  according  to  the  laws  of  Nebraska.    SanuU  v.  Smithy 

331. 

VENDOR  AND  VENDEE. 

1.  GRAirroB  18  DxnNEP  to  be  One  Who  Oiyes,  Bbstowb,  or  Goitcedes  a 
thing,  and  in  legal  parlance  is  understood  to  be  one  who  executes  a  deed 
or  conveyance,  and  may  be  distinguished  from  a  vendor,  who  is  a  seller, 
or  a  person  who  disposes  of  a  thing  for  money.     Rtuaell  v.  Wati^  270. 

I.  Vendor's  Lien  may  be  Eniorced  in  Favor  of  One  Who  is  not  Gran- 
tor of  the  land,  and  though  the  deed  to  the  vendee  is  executed  by  a 
third  person.  Thus  the  owner  of  land  made  a  parol  gift  of  it  to  his 
daughter.  She  sold  the  land  to  another,  taking  his  notes  for  the  price, 
^e  grantor  executed  the  conveyance  to  the  vendee,  and  the  price  not 
having  been  paid,  the  vendee  (the  daughter)  was  permitted  to  enforce 
her  lien  therefor.    Id. 

X  Purchaser  of  Land  from  One  Who  Acquired  It  bt  Parol  Gift  from 
her  father,  and  who  gave  to  her  vendee  her  father's  conveyance  of  the 
same,  is  estopped,  in  an  action  by  the  vendor  for  the  price,  from  setting 
up  as  a  defense  that  the  gift  to  the  daughter  was  void  because  not  in 
writing,  or  from  setting  up  title  adverse  to  that  conveyed  by  the  deed. 
Id. 

C  ViRDOR  MAT  FiLS  BiLL  TO  EnFORCR  BIS  LlEN  UPON  FAILURE  OF  VeNDEB 

» 

TO  Pat,  although  the  price  was  to  be  paid  in  specific  articles,  and  not  in 
numey.    Harvey  v.  Ktflyt  267. 

I.  Express  Reservation  of  Vendor's  Lien  in  Deed  Amounts  to  Equi- 
table MoRTOAOE;  and  the  rights  of  the  vendor  and  vendee  depend  on 
their  contract,  and  not  on  mere  implication  of  law.    Id. 

t.  To  Create  Vendor's  Lien,  there  must  be  Debt  for  Unpaid  Pubcbasr- 
MONET  in  fixed  amount,  due  directly  to  the  vendor.  If  the  vendee's  ob- 
ligation consists  of  a  collateral  covenant,  or  is  for  the  discharge  of  the 
liability  of  a  third  person,  and  the  conveyance  is  absolute,  no  lien  is 
.  retained.    Id, 

7.  Verbal  Sale  of  Land  mat  be  Sustained  bt  Vendor's  Oath  in  favor  of 

the  vendee.     Houaer  v.  Lctmonlt  755. 

8.  Purchaser  Who  Becomes  Unable  to  Return  Propebtt  bbporb  Hi 

Disoovebs  Defect  of  Tttlb  of  the  vendor  is  remediless  unless  he  has 
protected  himself  by  covenants  of  warranty;  and  this  rule  applies  to 
sales  by  executors  and  administrators.     Wart  v.  HoughUm,  268. 

9.  Want  of  Tttlb  cannot  be  Set  up  against  Payment  of  Purchase- 

monxt  by  vendee  of  real  property  who  has  protected  himself  by  cove- 
Bsnts  of  warranty,  unless  he  diows  a  previous  eviction,  or  in  cases  where 
there  has  been  fraud;  and  this  rule  applies  to  personal  as  weH  as  ret^l 
fkpoperty.  Id» 
IOl  Pubchasxe  from  Vendor  with  Notice  Takes  Subject  to  Equities  of 
Vsndbi,  and  this  notice  may  be  actual  personal  notice^  or  it  may  ari<«e 
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from  open  and  notorioas  poweogion  of  the  land  hf  tiia  sendee.  FSBei^  r. 
Duncan^  337. 

11.   WuSRS  JUDOlfENT  IS  ReOOVERXD  AGAINST  VEinWB  OF  LaRD  OF  WHHai 

Veni>es  13  IN  PossESsioir,  and  the  land  ia  aold  nnder  the  judgment,  the 
vendee  who  haa  without  notice  of  the  judgment  completed  hia  punhaaa^ 
and  received  a  deed  from  his  vendor  before  the  aheriffa  aale,  may  anatain 
a  bill  in  equity  to  have  the  aherifiTa  deed  declared  vaidy  and  the  xuwiOMMai 
of  the  premiaes  decreed  to  the  plaintiff,    ItL 

12.  Pabtt  will  be  Pbbsumbd  to  kavx  Ihtbbbst  nr  Laitd  that  he  eonld  adl 
or  aaaign,  and  which  a  court  of  equity  would  reoogniae  and  protect  m 
the  hands  of  his  vendee  or  aaaignee,  where  at  the  time  of  the  eonfaFaet 
of  sale  he  was  in  poeaeaaion,  cultivating  tiie  premlaei^  and  afterwaidsv 
acquired  a  complete  legal  title.    Id.  f 

13w  Vbndob  Who  Contbactb  to  Convbt  Ebtatb  Which  Hb  mas  hot  at  tfaa^ 
time  will  be  compelled  to  apecifically  perform  hia  contract  if  he  after* 
warda  becomea  the  owner.    Id.  ; 

li.  LiBH  or  Jc7i>oinufT  liBOOVBBBD  AOA1H8T  Vbndob  OF  Labd  attachea  onlyi 
to  his  interest  in  it,  and  while  the  contract  of  aale  aubaiBta  eztenda  only^ 
to  the  unpaid  balance  of  the  purchaae-money.    Id» 

1&  Entbt  of  Judgmbmt  aoaikst  Vindob  of  Land  is  vot  GoHnBocnn, 
NonoB  to  vendee  in  pceseBaion,  and  subsequent  paymenta  to  the  Ten-^ 
dor  are  not  at  his  periL    Id. 

16.  Actual  Noticb  Giybn  bt  Judgmbbt  Cbeditob  to  Vxrdbb  of  the  entiy^ 
of  his  judgment  against  the  vendor  will  not,  it  aeema,  make  subseqBenlj 
payments  by  the  vendee  to  the  vendor  payments  at  his  peiiL  Per] 
Gronnse,  J.    Id. 

17t  JuiwMBNT  Cbbditob  whosb  Lmr  Attaches  to  Uvpaid  Pubobasb- 
MONET  on  a  contract  of  sale  may,  by  a  proceeding  in  the  nature  of  av 
creditor's  bill,  enjoin  subsequent  payments  by  the  vendee  until  the  li^ts 
of  the  parties  are  determined.    Id. 

18.  Failubb  of  Vendeb  to  Ikfobm  HmaEU  on  Subject  aa  to  which  the 
notice  of  sale  waa  silent  csnnot  be  imputed  aa  a  wrong  to  the  vendor, 
who  neither  said  nor  did  anything  to  mislead  him.  Ilendritii  jr.  StmHi^ 
ML 

19.  Aobkbmbnt  to  Convet  Land  if  Vendee  should  Find  On.  upon  It  n" 
TO  BB  CSoNsiBUED  aa  an  agreement  to  convey  the  land  if  oil  ahould  bei 
found  within  a  reasonable  time.    Dark  v.  Jdhrnkm^  732.  * 

0I»  Pabtt  Oomtbacting  nr  Wbitino  to  Sell  Lot  of  Land,  and  "to  Con- 
TET  ANn  Release  the  same  to  the  vendee  by  a  good  and  sufficient  deed,", 
binds  himself  to  give  a  good  title  to  such  land;  and  whan  he  haa  given 
aoch  a  deed  in  pursuance  of  the  agreement,  he  cannot  complain  that  its 
covenants  protect  the  vendee  from  certain  liens  which  it  was  verbally 
understood  he  should  be  liable  for.    Story  v.  Conger^  646^ 

SI.  LffSTANCFs  IN  Which  Vendeb  mat  Dent  Vendob's  Title  Ck)NsiDBBBD. 
Srnkh  v.  Babcock^  49a 

fSL  Title  of  Vbndob  mat  be  Denied  in  Action  bt  Hm  to  recover  dama- 
ges for  tHe  removal  by  the  defendants  under  the  direction  of  the  vendee^., 
and  while  the  premises  were  in  the  latter'a  poasession  under  a  contract 
of  purchase,  which  was  subsequently  rescinded,  of  buildings  which  wers 
standing  upon  said  premises.  The  defendants,  having  made  no  oontrad 
with  the  vendor,  are  trespassers  merely,  so  far  as  he  is  concerned,  and 
the  ide«  of  estoppel  or  privies  is  inapplicable,  and  it  is  therefor,  sad  foe 
the  reason  that  they  are  liable  to  the  real  owner  only  for  aa  injury 
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«o«h9  levwriim,  llisi  they  iMf  afacyw  tlMt  tibe  pldjrtiff  fa 
Id. 
S3L  NsoLBcr  ov  VwnmM  to  Oohplt  with  bob  AgimiirBi  a  jtov  Bz- 
cuflBD  by  thd  eiieiuiMftuioe  thai  the  titk  to  the  land  wiam  litigatkn,  if 
the  litigation  waa  pwidiBg  when  the  oontraet  waa  made^  and  an  advene 
determination  was  pronded  againat  1^  the  Tendee  by  taking  the  gnar- 
aaty  af  a  thifd  panon.    McAmhnd  r.  Ihmdi,  2B&, 

See  Bmbbm;  Enonaan,  2;  Bbboppb.;  Fowsw;  Scaxotbov  FEAmL 

WABXHOUSEHE!^. 
See  CioiacoH  Cabbikbb^  18^  li. 

WAYa 

1.  WoEDB  "BoAo"  AXD  "Wat"  ABi  HOT  SnioJTMOiHL  A  load  fa  any 
piece  ol  faad  need  or  appropriated  for  travelt  and  fa  a  Tory  difforent 
thing  from  a  mere  right  of  way.    ChoOar-Pdiod  li,  Gx  ▼.  Kamedyt  409. 

t.  Fm  TsABS*  UmiTBBBUTTBD  Enjothxnt  of  Riobx  or  Wat  orer  pablio 
fand  appropriated  for  a  read  eataUiahea  a  preeoriptiTe  ri|^t  to  ooatinne 
to  enjoy  the  same.    Id, 

%  Fabtt  AflMJicziia  axd  ISxxacaaa  Biobt  of  Wat  Ofiiilt»  notorioaaly» 
and  eontinnonaly,  withoat  asking  the  consent  of  the  owner  of  the  land, 
and  witboat  wanifeating  in  any  way  that  be  fa  exeroisii^  the  right  as  a 
faror  or  license  given  him  by  the  owner  of  the  aoal,  must  be  oonsidnred 
as  holding  adversely.    Id, 

^  Pabtt  Biltdio  upoh  Riobt  of  Wat  bt  Pbbbcsbiftion  heed  bot  nr 
Fuupora  Atxb  that  he  eojoys  the  right  of  way  by  praacription.  It  fa 
— flBjtUwt  for  liini  to  AVer  that  he  has  enjoyed  the  right  of  way  for  a  pe- 
riod long  enon|^  to  hAve  established  hfa  right.    Id. 

See  BmHBBT  Doauar,  4,  ^ 

WILLS. 

1.  IvRBxnfBMT  WILL  BB  EsTABLDiiBD  A8  Qloobavh  Wxll^  Botwithstaading 
the  laot  that  it  has  upon  it  an  attestatioii  efaase  nnwitnessed.  BUI  t« 
as;  583. 

&  pLAODra  OF  Oloobafh  bt  Tbbtasob  AMOBa  Bra  Valuablb  Pafbbs  and 
effecta  aatirfes  the  raqnirements  of  the  statate  on  the  matter  of  deposits 
Id. 

X  TB8TAMBBTABT  GAPAOTrT— EviDBVGB. — A  teetatoT  made  A  wiU  after  he 
waa  found  to  be  a  Innatfa  with  Inoid  intervafa:  heU  in  a  feigned  fasne 
on  thfa  will,  that  instructions  given  by  him  a  short  time  before  he  was 
foond  Innatio,  for  another  will,  which  was  drawn  accordingly,  and  which 
differed  from  that  in  dispute,  were  admissible  in  evidence  on  the  ques- 
tion of  testamentary  capacity.    TiUow  v.  TUhw,  691. 

^  Chabgb  or  Intxmtion  on  Part  or  Testator  in  Relation  to  hib  Will 
fa  of  no  importance,  if  there  was  a  sound  mind  unconstrained;  but  when 
the  question  fa,  whether  there  was  such  a  mind,  such  chanj^  may  be 
adduced  to  aid  the  inquiry.    Id. 

A.  Febqubnt  Declabations  Made  bt  Testator  within  Ten  Teabs  befobb 
ED  Death  that  he  liked  a  brother  better  than  hfa  other  relations  can 
have  no  bearing  on  the  question  of  the  testator's  sanity.    Id. 

4.  Leoatbb  aNDER  Prior  Will  is  Competent  Witness  against  Subsbquebt 
Will  in  Contest.    Id. 
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7.  DaoLAiLixioirB  ov  LBGAvn  Made  vkpoibb  WiUi  was  Mabm,  vIiom  inter* 

etts  under  ths  will  an  leei  than  fhoae  under  the  inteetato  ]aw%  are  1104 
evidence  against  €be  wiU,  though  he  be  a  partj  to  tiio  iasoe.   Id, 

8.  ScmoBiBiNO  WmmoB  10  Will  mat  Oivb  thkxb  OnNnnr  ov  Tibca- 

tob's  OAPACirr,  without  having  previooaly  testified  to  any  faets  aa  tha 
ground  of  it»  bat  other  witnesses  may  not^    Id. 

9.  ForDDio  or  Lxjvaot^  with  Lucid  Imtxryals,  GAsn  the  burden  of  proT<» 

Ing  mental  capadty  on  those  propoonding  the  wiU  of  the  alleged  1*"*^^ 
Id. 

10.  Fraud  ob  Unpuk  Iskjoebce  to  Iwvalidatb  Will  mnst  have  aoma  eifect 
upon  the  testator  inprodncing  the  very  act  of  making  his  wilL  JToiirsr 
V.  Barclay  f  620. 

11.  UkdukInvluknobto  Avoid  Will  is  a  question  of  fact  for  the  jniy.   Id, 

12.  Will  CAimoT  bb  ImrAUDATBD  ion  Ubdub  Invlubvcb  in  the  abeence  of 
fraud,  no  matter  by  what  influence  a  testator  may  be  moved,  so  long  ae 
he  is  put  under  no  restraint  which  overpowers  his  inclinations  and  judg- 
ment, and  induces  a  disposition  of  his  property  oontrazy  to  hia  own  wishes 
and  desires.    Id. 

13l  Will  oanvot  bb  Invalidated  bbcaubb  Pboduoid  by  influences  spring* 
ing  from  a  lawful  or  unlawful  marital  relation,  unless  such  influflnoe  haa 
been  unduly  exerted;  and  to  have  the  effect  of  avoiding  the  wiU,  tiie  in- 
fluence must  place  some  restraint  upon  and  prevent  the  free  exercise  of 
the  testator's  judgment  and  motivea  in  making  the  wilL    Id. 

li.  Ubdub  Invlubbob  Qbowib o  out  of  Ublawtul  Mabital  Rblaxbdbb  to 
avoid  a  will  should  be  left  with  the  other  evidence  for  the  jury  to  de- 
termine.   Id. 

10b  Olaubb  nr  Will  n  Impbbativi^  and  entitles  the  benefleiary  to  whatever 
sum  is  necessary  to  his  support  during  his  life^  when  it  provides  tiiat  the 
executor  shall  provide  for  the  wanta  of  the  beneficiary  as  a  matter  of 
humanity  rather  than  l^gal  obligation,  and  also  provides  tiiat  the  inter- 
est on  a  certain  sum  shall  be  set  apart  for  hiasuppcrt^  direots  its  i^plica> 
tion  to  that  purpose,  and  disposes  of  any  snzplus  remaining  unexpended 
at  his  death.    Chamben  v.  DawU,  fiOB. 

it.  Whbbb  Rbbiduabt  Fuvd  n  Qivxb  bt  WiUi  to  the  children,  mombiatim^ 
by  the  testator,  or  where  it  is  given  to  a  certain  number  of  the  children 
to  be  equally  divided  between  them,  if  one  of  them  die  before  the  testa- 
tor, his  or  her  share  will  lapse,  but  wiU  not  fall  into  the  residue  for  the 
benefit  of  the  others.  Such  lapsed  residuary  share  must  be  dirtributed 
amoDg  the  next  of  kin  of  the  testator.     Wkukmr.  Weibb,SOIk 

WITNESSES. 

L  CBOSS-BZAMIirATION — IVQUIBT   INTO   AnTXOXDBNTB   AND  ChARAOTBB  OP 

WmnEsa.  —Witnesses  may  be  cross-examined,  not  only  upon  the  faets 
involved  in  the  iBSue^  but  also  upon  such  collateral  matters  as  may  enaUe 
the  jury  to  appreciate  their  fairness  and  reliability.  It  is  within  tLe 
discretion  of  the  court  how  far  this  inquiry  may  go^  but  within  this  dis- 
eretion  a  witness  may  be  asked  concerning  all  antecedents  which  are 
really  significant.    WiSmrr.  Floods  203.      * 

t.  WIXKB88  MAT  BB  ASKBD^  ON  CbOSS-BZAJCINATION,  IB  Hb  BAB  BVBB  BKBI 

OoBTiNBD  nr  Statb  Fbxson.  It  is  not  necessary  to  produce  the  record 
of  the  oonviotion.    Id. 

See  Gbqiinal  Law,  9. 
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